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OPINION

Appdlant pleaded guilty to the offense of driving whileintoxicated. Appdllant and the State agreed
on punishment and the tria court assessed punishment at 180 days in the Brazos County Jail and a$2,000
fine. Thetria court suspended the sentence and one-hdf of the fine, and placed gppellant on community
supervison for eighteen months. In two grounds of error, appellant complainsthe triad court erred when

it admitted evidence of appelant’s blood acohol content as reflected in his medical records because the



evidencefaled to show that the blood sample tested was his,and the evidence falled to establishthe proper
chain of custody of the blood sample tested.r We affirm.

I. Factual Background

This appeal resultsfromaone car accident that occurred onMay 14, 1996. Appdlant drove over
acurb and intoabrick partitioninBrazosCounty. Appellant and his passenger sustained injuriesasaresult
of the accident. Becauseof hisinjuries, an emergency medica servicetransported gppellant to St. Joseph's
Hospital in Bryan. After aphysicad evauation in the emergency room, appdlant’ s blood was drawn a a
doctor’s request and tested for dcohol content, anong other tests, by hospita personnd. Appdlant’s
blood test reflected 189 milligrams of acohol per deciliter, ablood acohol level exceeding the legd limit
for operating amotor vehideinTexas. Thetria court conducted a pre-trial hearing regarding appelant’s
Motion to Suppress Specimen.  During the hearing, the trid court admitted into evidence appdlant’s
medicd records as State’s Exhibit Number One.  This exhibit contained the results of gppelant’s blood
test. Subsequently, the trial court denied appellant’s motion to suppress the blood specimen.

1. Motion to Suppress

InGuzman v. State, the Texas Court of Crimina Apped s reaffirmed the long-standing rule that
appellate courts should show dmost total deferenceto atrid court’s finding of facts, especialy whenthose
findings are based on an evauation of credibility and demeanor. 955 SW.2d 85, 89 (Tex. Crim. App.
1997). The appellate court should afford the same amount of deference to a trid court’s rulings on
“applicationof law to fact questions,” aso known as “mixed questions of law and fact,” if the resolution of
those ultimate questions turns on a evaudion of credibility and demeanor. 1d. However, the appdllate

1 We do not perceive, as appellant does, a distinction between these two points of error. Indeed,
gppellant asserts in point one that the State failed to establish the necessary requirements for admittance of
the blood sample, and in the next point argues that for the results of a blood sample to be admitted into
evidence the State must show the proper chain of custody. Both of his complaints assert the inadequacy of
the record to support the decision of the tria court to admit appellant’s medical records, which is an attack
on the court’s evidentiary ruling. Because the only challenge is to an evidentiary ruling, albeit in bifurcated
form, our resolution of appellant’s points of error is based on the abuse of discretion standard.
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court may review de novo the trid court’ sruling on* gpplicationof law to fact questions’ whose resolution

do not turn on an evauation of credibility and demeanor. 1d.?

At asuppression hearing, the trid court is the sole judge of the credibility of the withesses and the
weight to begiven ther testimony. See Banda v. State, 890 SW.2d 42, 51 (Tex. Crim. App. 1994).
Asthetrier of fact at the hearing on the motion to suppress, thetrid court isfree to believe or dishdieve
dl or any part of any witness s testimony. Porter v. State, 969 SW.2d 60, 64 (Tex. App—Austin
1998, pet. ref’ d). Because the trid court’s decision here to admit the hospital records showing appdlant’s
blood acohoal level was based on its evauation of the credibility of the witnesses and the weight to be
accorded their testimony, we will gpply the deferentiad abuse of discretionstandard of review and not the
de novo standard. Wewill reversethetrid court’s decison only if it clearly abused itsdiscretionand we
find the error was harmful in thet it impaired a substantid right of the defendant. 1d.

[11. Standard For Admitting Blood Tests

In order for the results of ablood test to be admitted into evidence, a proper chain of custody of
the blood sample that was drawn from the accused and later tested must be established. See Moonev.
State, 728 S.W.2d 928, 930 (Tex. App.—Houston [14™ Dist.] 1987, no pet.). Proof of the beginning
and the end of the chain will support admission of the evidence barring any showing of tampering or
dteration. Stoker v. State, 788 S\W.2d 1, 10 (Tex. Crim. App. 1989). Any gapsinthe chain gotothe
weight of the evidence rather than to its admissibility. Penley v. State, 2 SW.3d 534, 537 (Tex.
App—Texarkana 1999, pet. ref’d), cert. denied, 120 S.Ct. 2689 (2000).

Whenthe Statefirg attempted to introduce appellant’ s medical records reflecting his blood a cohol
level on May 14, the date of the accident, gppellant objected on the grounds of hearsay. Thetrid court

2 We recognize that Guzman sets out the standard of review for atrial court’s evidentiary rulings
in a motion to suppress hearing. However, the Guzman standard incorporates both de novo and abuse of
discretion tests, and the latter is the same as the familiar abuse of discretion standard described in
Montgomery v. State and applied to pure evidentiary rulings. 810 SW.2d 372, 391 (Tex. Crim. App. 1990)
(op. on reh’g). Where the only issue on appedl is the validity of a tria court’s evidentiary ruling without any
application of law to fact questions, the deferential abuse of discretion standard is applied, as that standard
is described in both Guzman and Montgomery. As the court stated in Montgomery, appellate deference
to atrial court’s evidentiary rulings is a rule of judicia restraint, to avoid the anomaly of having appellate
courts usurp a function the system has assigned to the trial courts. Id.

3



nevertheless admitted the medica records of appe lant reflecting his blood test results under Rule 803(6)
of the Texas Rules of Evidence, the business records exception to the hearsay rule. The business records
exception to the hearsay exclusion rule encompasses a record of events made at or near the time by, or
from information transmitted by, a person with knowledge, if kept in the course of aregularly conducted
business activity and if it wasthe regular practice of that business activity to make the report, al as shown
by an dfidavit in conformance with Rule 902(10). See TEX. R. EVID. 803(6). Exhibit One had the
proper authenticating affidavit. The hearing on appellant’s motion to suppress blood specimen continued,
and at the end of the hearing gppellant further objected the State had failed to show a proper chain of
custody to demonstrate the blood sample, the a cohol content of which isreflected in the medica records,
was that of gppellant.

V. TheEvidence

The State' sfirg witnesswas Dr. Richard Alford, a surgeonwho takes cals for emergency patients
at St. Joseph’ s Hospital where appellant was taken after the accident. He treated gppellant on the night
of May 14. He tedtified that appellant’'s medica records, which had been admitted earlier during his
testimony, reflected that appellant’ sblood a cohol level was 189 milligrams per deciliter. He dso testified
that when a patient is admitted to the emergency room as the result of an accident, the hospita routindy
has blood drawn to assist in the diagnods of the source of any confusionexhibited by an emergency room
patient. Here, appellant exhibited confusion, and Dr. Alford found it difficult to differentiate between
gppellant’ s confus onresulting fromal cohol consumptionreflectedinhisblood and that due to aconcussion
On cross-examination Dr. Alford admitted he did not know who made the request to withdraw appellant’s
blood. Neither did he know who actualy made the withdrawal.

Mike Richardsontestified that he isemployed at St. Josephinthe emergency services department,
and his dutiesinclude blood collections. Appdlant’smedica recordsreflect that hisblood was drawn and
sent to the laboratory for analysis within ashort time after he arrived by ambulance. Richardson testified
that the hospital generates adhesive labds bearing bar codesfor blood samples, which reflect the patient’s
name, date of birth, and date of admission. Heal sotestified that during ablood draw for acohal levd, a
gpecia procedure is used. Instead of using an alcohol preparation on the skin, betadine is used. He



testified that the request for the blood withdrawa was made by a physician because when one is made
pursuant to a request by a law enforcement agency, other personnd perform the test. After theblood is
drawn, the collection time and receiving time will be entered in the computer sysem. He tedtified the
computer will assgn a specimen number to the blood sample so collected, and this information is also
printed on the adhesive labels that are affixed to the tubes of blood that are forwarded to the |aboratory
forandyds. Richardson dso stated that hisinitias would appear on the [abels affixed to the tubes. When
asked about possble mistakes in dfixing bar code labes to the tubes of blood drawn from the patient
whoseinformationappeared onthe labe, he responded that the hospital policyisto only collect one sample
a atimefromapatient, and that sample isto be immediately labeled before another procedureisinitiated.
Once the blood is collected and labeled, it is properly wrapped and sent by pneumatic tube to the
laboratory in the hospital for testing. The lab technician scans the bar code on the tubes to record the
patient's name. On cross-examinaion, Richardson did not recal collecting the blood sample from
gppellant, and could not identify exactly who recelved it in the lab. He stated, however, that histestimony
reflected the policy and procedures of his department in the hospital and he follows those policies and
proceduresin carrying out his duties at the hospital.

The State’' s next witnesswas Duane Hunt, a medical technologist working a St. Joseph’ sHospitd.
Heisqudified to perform blood dcohal testing, he was on duty May 14, and he performed the tests on
gopellant’s blood samples, which produced the blood acohal report reflected on appellant’s medica
records, State' s Exhibit One. He stated al samples he receives have the bar codes, and he verifies that
the name on the sample matches the request for the tests to be performed. He then enters the bar code
into the chemistry analyzer whichassgns the results of the blood tet to the personidentified inthe bar code
data Hunt gated the visud spectrum andysis performed by the chemical andyzer is a method of testing
blood chemidry that is generdly accepted withinthe scientific fidd. Theblood used for each testisretained
for ten days and then destroyed. On cross-examination he admitted, contrary to his earlier testimony on
direct examination, that he did not have an independent recollection of doing the test reflected in the
medica records onthe evening of May 14. He noted, however, that certain tests like appellant’ s do stand
out in his memory because there had been a car wreck and the dcohal level was high.

V. Analysis
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The evidence submitted by the State adequately linked the blood acohol level reflected in Exhibit
Onetoappd lant. Thisevidence demongtrates aphysician requested the blood sample, and the samplewas
caefully identified as appellant’ s specimenat the time it was taken by Richardson pursuant to St. Joseph’'s
policiesand procedures, whichagppelant has not chalenged or asserted werenot followed here. Theblood
collected and identified was promptly sent by pneumétic tube to the [aboratory for anadyss by Hunt, and
his tests reveded the high acohol content of the blood sample. This evidence reflects the beginning and
the end of the chain of custody of the blood sample drawn from gppellant. See Beck v. State, 651
S.W.2d 827, 829 (Tex. App.—Houston [1st Dist.] 1983, no pet.) (Sating that testimony of “Life Hight”
doctor and laboratory technician showed both beginning and end of chain of custody of blood taken from
gppellant, and fact that doctor did not remember who actually took the sample goes only to weight of the
evidence and not its admissbility). Proof of the beginning and the end of the chain of custody will support
admission of the evidence. Stoker, 788 S.W.2d at 10. Dr. Alford stestimony goes to the source of the
request for the blood sample and is not pertinent here because gppdlant is not asserting on appeal that the
blood sample was requested by law enforcement personnel.

Appdlant contends on appeal that Beck does not apply to the factssub judice because, anong
other things, therewas no testimony as to who performed the blood test, when the sample was taken, or
what happened to the sample after it wastaken. Wedisagree. Firs, Richardson testified he dways placed
bar codes identifying the patient’s name, date of birth, and date of admissionto the hospital on each blood
sample before sending it to the [aboratory for testing. Second, the record reflects Duane Hunt performed
the tests on appellant’ s blood, which produced the blood a cohol leve reflected in Exhibit One. The facts
inBeck are virtudly on dl fours with the case a bar. There, gppedlant was chalenging his conviction of
involuntary mandaughter based, inpart, onthe contentionthe tria court erred in admitting the resultsof his
blood/al cohal test because the State falled to establisha chain of custodyto prove the sample andlyzed was
his. Beck, 651 S.W.2d at 828. During the pre-trial motion to suppresshearing, Dr. Zaducek, the physician
aboard the Life Hight helicopter trandferring Beck fromthe accident scenetothe hospitd, testified he could
not recal who took the blood sample, but he knew it was taken because “this was standard hospital
procedure.” Id. at 829 He dso dtated that once the blood sample was taken, it was marked with the
patient’s emergency room number and sent by pneumatic chute to the laboratory. 1d. In addition, a



|aboratory technician, Bobbie Susan, testified she was on duty & Hermann Hospita when the sample was
delivered and she conducted the test on the sample which bore Beck’ s emergency room number. Id.

The Beck court hdd the blood acohol evidence was properly admitted because these two
witnesses reflected the beginning and the end of the chain of custody of the blood taken from Beck, and,
importantly, the fact the doctor could not remember who actudly took the sample goes only to the weight
of the evidence and not its admissibility. The same andysis applies here. That awitness could not recdl
taking appellant’ sblood sample or gave contradictory testimony regarding whether or not he remembered
performing the blood a cohol andys's ongppellant’ sblood sample goesto the weight, not the admissibility,
of the evidence. Stoker, 788 S.W.2d at 10 (stating any discrepancy in testimony goes only to weight of
evidence and not its admissbility). Moreover, for reasons not attributable to the State, the events under
scrutiny here occurred on May 14, 1996, but the motionto suppress hearing was held on November 20,
1998, over two yearslater. After the passage of so much time it can be expected that memories would
fal, but this isnot aper se defect. The resolution of the issue here—chain of custody—turned on the
evauationof the credibility of the witnesses and the weight to be accorded their testimony. Indeed, there
was no testimony that gppellant’ sblood was ever contaminated duringor after it was drawn, and therewas
nothing to suggest the bar code identification on gppellant’ s blood sample was dtered at any point from
the moment it was gathered to the time its acohol content was determined. Barring any showing of
tampering or ateration, proof of the beginning and the end of the chain will support admisson of the
evidence. Seeid. In addition, there was no evidence suggesting appellant’ sblood was not collected and
tested in conformance with St. Joseph’s policies and procedures.

After reviewing the record before this court, we find no bads for aconclusionthe tria court abused
itsdiscretionin admitting appellant’s medical records. Because it was not error for the trial court to admit

this evidence, we overrule gppdlant’ s points of error.

The judgment of thetria court is affirmed.

15 John S. Anderson
Judtice



Judgment rendered and Opinion filed January 4, 2001.
Pand congsts of Justices Anderson, Fowler, and Edelman

Publish — TEX. R. APP. P. 47.3(b).



