Rever sed and Remanded and Opinion filed January 4, 2001.

In The

Fourteenth Court of Appeals

NO. 14-99-00642-CR

KENTON D. GREEN, Appellant
V.

THE STATE OF TEXAS, Appellee

On Appeal from the 182nd District Court
Harris County, Texas
Trial Court Cause No. 802,721

OPINION

This is an apped from the trid court’s denid of a request to withdraw a waiver of jury trial.

Charged with the third degree felony of retdiation, appdlant, Kenton D. Green, filed awaiver of hisright

to jury trid and later requested awithdrawa of that waiver. The trid court refused his request. After a

bench trid, the court found appelant guilty and sentenced him to ten years confinement. Appellant now

complainsthe tria court abused itsdiscretioninrefusing to allow withdrawa of hisjury waiver. Wereverse

and remand.



|. FACTUAL AND PROCEDURAL BACKGROUND

Appelant was arrested in Houston, Texas, for evading arrest following a treffic stop. The State
charged gppd lant with the fdlony offense of retdiation in connection with the traffic op. The indictment
aso dleged aprevious conviction for felony possession of a controlled substance. Against the advice of
his attorney, appellant Sgned awaiver of hisright to jury trial on March 9, 1999. That same day, the trid
court set appellant’s case for abench trid to begin on April 1, 1999. Inan April 1, 1999, appearance,
gopdlant and hisattorney, respectively, filed: (1) a pro se request for withdrawa of waiver of jurytrid;
and (2) amotionfor continuance, to securethe attendance of two witnesses located outsdethe state. The
motionfor continuance a so confirmed appellant’ sdesire to withdraw hiswaiver of jury trid. Thetrid court
granted appellant’ smotionfor continuance and reset the case for tria on the court' sMay 7, 1999 docket.
Thetrid court, however, did not rule onappdlant’ srequest to withdraw hiswaiver of jury trid. Oneweek
later, appellant’s attorney filed a written motion to withdraw waiver of jury trid, adong with appelant’s
sworn &fidavit in support of the motion. The trid court denied this motion on April 19, 1999, without

dating any reasons.

OnMay 7, 1999, appd lant pled not guilty to the retdiationcharge. Inabenchtrid, the court found
gopdlant guilty and, following a punishment hearing with gipulations regarding previous convictions,
sentenced him to ten years confinement in a state correctiond facility. In one point of error, appdlant
assertsthe triad court abused its discretion in refusing to alow him to withdraw hiswaiver of jury trid.

[I. STANDARD OF REVIEW

The grant or denia of arequest to withdraw ajury waiver fdlswithinthe trial court’ sdiscretion in
controlling the business of the court. Mar quezv. State, 921 SW.2d 217, 223 (Tex. Crim. App. 1996)
(ating Wheatfall v. State, 882 SW.2d 829 (Tex. Crim. App. 1994)). We will not reverse the trid
court’s denid of arequest to withdraw awaiver of jury trid unless we find an abuse of discretion. 1d. at
221—- 22; Trimble v. Tex. Dep’t. of Prot. & Reg. Serv., 981 SW.2d 211, 214-15 (Tex.
App.—Houston [14th Dist.] 1998, no pet.). A trial court abuses its discretion when it acts without
reference to guiding rules and principles. Montgomery v. State, 810 SW.2d 372, 380 (Tex. Crim.



App. 1990) (cating Downer v. Aquamarine Operators, Inc., 701 SW.2d 238, 241-42 (Tex.
1985)). Stated differently, atrial court abuses its discretion if it acts arbitrarily or unreasonably. 1d;
Trimble, 981 SW.2d at 214-15. To determinewhether thetria court abused itsdiscretion, we consider
therecord asawhole. Penry v. State, 903 SW.2d 715, 728 (Tex. Crim. App. 1995).

1. WITHDRAWAL OF WAIVER OF RIGHT TO JURY

Theright to trid by jury is protected by both the United States and Texas Congtitutions U.S.
CONST. amend. VI; TEX. CONST. art. I, 8 15; TEX. CODE CRIM. PROC. ANN. art. 1.12 (Vernon
1977). Tobevdid, awaiver of this vauable right must be made in person, in writing, and in open court.
TEX. CODE CRIM. PROC. ANN. art. 1.13 (Vernon Supp. 2000). Although the method for waiving the
right to ajury trid is prescribed in article 1.13 of the Texas Code of Criminal Procedure, the manner for
withdrawing such waiver isnot. See Marquez, 921 SW.2d at 217, 220. The Texas Court of Crimina
Appedls, however, has provided guidance for reviewing the propriety of atrid court’srefusd to alow a
defendant to withdraw hiswaiver of jury trid. Seeid. at 217.

! The United States Constitution provides:

In all criminal prosecutions, the accused shal enjoy the right to a speedy and public tria, by
an impartial jury of the State and district wherein the crime shall have been committed, which
district shal have been previoudy ascertained by law, and to be informed of the nature and
cause of the accusation; to be confronted with witnesses against him; to have compulsory
process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his
defence.

U.S. CONST. amend. VI. Similarly, the Texas Constitution provides:
Theright of trial by jury shal remain inviolate. The Legidature shal pass such laws as may
be needed to regulate the same, and to maintain its purity and efficiency. Provided, that the
Legidature may provide for the temporary commitment, for observation and/or treatment,
of mentally ill persons not charged with a criminal offense, for a period of time not to exceed
ninety (90) days, by order of the County Court without the necessity of atrial by jury.

TEX. CONST. art. I, § 15.

This right is reiterated in the Texas Code of Crimina Procedure, which provides “[t]he right of tria
by jury shal remain inviolate.” TEX. CODE CRIM. PROC. ANN. art. 1.12 (Vernon 1977).

3



To protect the inviolate nature of the right to jury trid, Texas follows the prevailing trend dlowing
a defendant to withdraw his waiver where the request is made “in good faith and there are no adverse
consequences.” 1d. at 221— 22. *Authorities adhering to this view hold that a defendant should be
permitted to withdraw hisjury waiver unless granting the request would prejudicethe state, delay the trid,
impedejustice, or inconvenience the witnesses, or, insome cases, unlessthe defendant’ srequest wasmade
inbad faith.” 1d. at 221 (citations omitted). Thisright is described as fundamentd, “ cherished,” and one
in which “the court should only deny the privilege thus accorded a defendant charged with
crimeto atrid of his peerswhere some adver se consequence will flow from his change of mind.”
I d. (emphasis added) (quoting Melton, 271 P.2d 962, 964 (Cal. App. Dep't Super. Ct. 1954)). Thus,
the “subgstantive standard” for dlowing a withdrawa of jury waiver is “the absence of adverse
conseguences to granting the withdrawd.” 1d. at 223.

Where a defendant seeksto re-assert hisright toajurytrid after waiver, he hasthe initia burden
to establish on the record that his request to withdraw the waiver is made sufficiently in advance of trid
“such that granting his request will not (1) interfere with the orderly adminigration of the business of the
court, (2) result in unnecessary delay or inconvenience to witnesses, or (3) prgudice the State.”  1d.
Where adefendant’ s claims are rebutted by the State, thetria court, or by the record itsdlf, the tria court
does not abuseits discretion in refusing to grant the withdrawd. 1d.

In Marquez, the Texas Court of Crimind Appeals noted the defendant “failed to clam or
demondtrate that, in spite of the untimdiness of the request, granting the withdrawa would not prejudice
the State, inconvenience the witnesses, and interferewiththe orderly administrationof the court.” I d. Here,
through his requests to withdraw the waiver and his sworn affidavit, gppellant made the dams lacking in
Mar quez, dating that “ suffident time exist [Si¢] suchthat the withdrawa of Defendant’ swaiver of jury tria
will not have adverse consequences for the State, or the witnesses, nor will it interfere with the orderly
adminigration of the business of the Court.” The record contains nothing that rebuts these statements.
Moreover, none of these considerations precluded the court from continuing the case for more than a

month.



It iswdll-settled that atrid court should grant a motion for continuance only if: (1) postponement
of the trial would not cause injury to the adverse party; and (2) it would not disrupt the court’ sdocket or
interfere with the adminigtration of the court’ sbusiness. See Higginbothamv. Collateral Prot. Inc.,
859 S.W.2d 487, 491 (Tex. App.—Houston [1st Digt.] 1993, writ denied) (citing Lenamond v. N.
Shore Supply Co., 667 SW.2d 283, 285 (Tex. App.—Houston [14th Dist.] 1984, no writ); Childs
v. Reunion Bank, 587 S.W.2d 466, 471 (Tex. Civ. App—Ddlas 1979, writ ref’d n.r.e.); Hender son
v. Youngblood, 512 SW.2d 35, 37 (Tex. Civ. App.—El Paso 1974, no writ) (superseded by satute
on other grounds)). Thus, in granting the continuance, the trial court implicitly found that a delay of tria

would not injure the State or disrupt the court’ s business.

While no Texas court appears to have confronted the particular scenario now before us, appd late
courtsinother jurisdictions have found an abuse of discretionwherethe tria court grants a continuance but
thenrefusesto permit withdrawal of the defendant’ swaiver of jurytrid.? Here, granting appellant’ srequest
to withdraw the jury waiver would not have resulted in unnecessary delay or inconvenience to witnesses
because the court aready had reset the trial date in order to secure the attendance of out-of-state
witnesses. See Marquez, 921 SW.2d at 223. Likewise, there is nothing in the record that suggests
alowing gppdlant to withdraw his jury waiver would have had any adverse consegquences on the State,
witnesses, or the court. In fact, by continuing the case, the court implicitly found the absence of any such
injury or interference. Findly, gopdlant’s affidavit, which verifies that he Sgned and filed the waiver a a
time when he had trouble communicating and working with his appointed attorney, indicatesthat he made
his request for withdrawd in good faith.

2 S eg., Sevenson v. Indiana, 324 N.E.2d 509, 512 (Ind. Ct. App. 1975) (stating “The
significant circumstance is the trial court’s action in denying the motion on the one hand, while granting the
defendant a continuance on the other. This action indicates that any delay which may have occurred had the
jury regquest been granted would not have prejudiced the legitimate interests of the prosecution or the court.”);
Saten v. Maryland, 283 A.2d 644, 647 (Md. Ct. Spec. App. 1971) (stating “It is patent in the instant case
the lower court did not feel that the withdrawal of the waiver would unduly delay the tria for it in fact
postponed the trial, which was then not had for almost a month. Nor was there any reasonable indication that
justice would be impeded by the withdrawal of the waiver.”); People v. Abrams, 27 Cal. Rptr. 639, 641 (Cal.
Ct. App. 1963) (holding that the trial court abused its discretion in not allowing defendant to withdraw his
waiver of jury trial, where alengthy continuance already had been granted).
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In light of gppellant’'s clams of lack of prgudice, inconvenience or interference with court
adminidration, and the court’s decision to continue the case for at least a thirty-day period, it was
incumbent upon ether the State or the court to rebut gppellant’s assertions and identify the adverse
consequences, if any, that would flow from the withdrawa. However, there is nothing in the record now
before us to rebut gppellant’ s claims that no adverse consequenceswould flow fromthe withdrawa of his
waiver. To the contrary, the court granted gppellant’s motion for continuance before denying his request
for withdrawa of the waiver even though it, like the withdrawa request, was filed on the day origindly
scheduled for trid. Under these circumstances, it was not reasonable for the trial court to have denied
gopelant’ s request to withdraw the jury waiver. The court aready had continued the trid of the casefor
more than a month.  Granting appellant’s request would not have resulted in any additional delay or
inconvenience to the witnesses or the prosecution, nor would it have interfered with the orderly
adminigration of the court’s docket. Accordingly, we find the court abused its discretion in denying
appellant’ s request to withdraw his waiver and to proceed to tria before ajury.

Denid of a crimind defendant’s condtitutionally guaranteed right to a jury trid is structurd
condtitutiond error and, therefore, revergble without aharmandyss. Loweryv. State, 974 S.W.2d 936,
942 (Tex. App.—Dalas 1998, no pet.) (citing Cain v. State, 947 SW.2d 262, 264 (Tex. Crim. App.
1997) (superseded by statute on other grounds)); TEX. R. APP. P. 44.2(a). Accordingly, appedllant’s
gangle point of error is sustained.

V. CONCLUSION

Where, as here, a defendant makes a good faith request to withdraw his jury waiver and no
adverse consequenceswould flow fromthe withdrawd, the court should exerciseitsdiscretionto grant the
moving party the jury trid he seeks. Failure to do so congtitutes an abuse of discretion.  Therefore, we

reverse the trial court’s judgment and remand the case with instructions to grant gppellant anew tridl.
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