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OPINION

Convicted of afelony and having exhausted the criminal appeals process, William
David Golden brought a civil action against his court appointed defense attorney, Donald
Ray McNeal, aswell as his court appointed investigator, Shirley Alfred Johnson. Thetrial
court granted summary judgment to each defendant without specifying the grounds. On
appeal, Golden contends that thetrial court erred (1) in granting summary judgment; (2) in
failing to makeawritten ruling regarding serviceof processand in denying appellant’ sright

to be heard on the issug; (3) in refusing to file findings of fact and conclusions of law as



requested; (4) in refusing to hold ahearing on the motion for new trial; and (5) in not acting
on the motion to disqualify the visiting judge. We affirm in part and reverse and remand in

part.
|. Background

Golden was charged with possession of a controlled substance, and he began his
defense of the charges pro se. Thetrial court later appointed McNeal, who was originally
representing a co-defendant, to assist in Golden’'s defense.  Johnson was subsequently
appointed as an investigator to help Golden and McNeal. Golden was convicted and
sentenced to forty years' imprisonment. On direct appeal, we affirmed the conviction. See
Goldenv. Sate, No. 14-94-00079-CR (Tex. App.—Houston [14th Dist.] July 11, 1996, pet.
ref’d). The Court of Criminal Appealsrefused hispetition for discretionary review, and the
United States Supreme Court denied his petition for writ of certiorari. See Golden v. Texas,
521 U.S. 1130 (1997) (denial of rehearing); Golden v. Texas, 520 U.S. 1176 (1997) (denial
of petition).

Golden then sued McNeal and Johnson, claiming professional malpractice,
negligence, DTPA violations, breach of contract, and breach of fiduciary duty. In his344-
page petition, Golden complained of numerousdeficienciesthat he perceived in the conduct
of theinvestigation, trial, and appeal of hiscriminal case. Themgjority of hisclaimsinvolve
thefailureof attorney M cNeal to make obj ections, question witnessesin aparticular manner,
or argue certain issuesto thetria judge. He briefly complains that Johnson failed to find

certain witnesses, who were chiefly potential character witnesses identified by Golden.

After prolonged difficulty with service of process, mostly regarding McNeal, both
defendants answered the lawsuit, claiming principally that Golden’ s claimswere barred by
the statute of limitations and that the sole proximate cause of any of Golden’ s damages was
his own criminal conduct. Both defendants also filed motions for summary judgment.

Johnson’ s motion asserted the statute of limitationsissue, the sole proximate cause theory,



and that there was no evidence to support Golden’s claims. McNeal’s motion only argued
the statute of limitationsissue. Thetrial court granted summary judgment to each defendant
in separate orders, the one for Johnson entitled “ Partial Summary Judgment,” and the one
for McNeal entitled “Final Judgment.”

[I. Summary Judgment

Golden first contends that the trial court erred in granting summary judgment.
Neither order stated the grounds on which it was granted. We will therefore uphold the
judgments on any valid ground in the motionsthat is properly supported by therecord. See
Carr v. Brasher, 776 SW.2d 567, 569 (Tex. 1989); Castillo v. Westwood Furniture, Inc.,
25 S.W.3d 858, 860 (Tex. App.—Houston [14th Dist.] 2000, no pet.).

A. Johnson, the I nvestigator

In her motion, Johnson argued that Golden’ scriminal conduct wasthe sole proximate
cause of each of hiscausesof action, citing Peeler v. Hughes & Luce, 909 SW.2d 494 (Tex.
1995). In Pedler, a criminal defendant filed suit alleging malpractice and other claims
against her defense attorney. The court, citing primarily public policy concerns, held that,
as a matter of law, the criminal defendant’s own conduct was the sole proximate cause of
her indictment and conviction and, consequently, her claimed damages. Seeid. at 495-96.
On this basis, the court concluded that, absent exoneration on direct appeal or post-
conviction relief, acriminal defendant may not sue his or her attorney for malpractice. 1d.
at 497-98.

In Peeler, the plaintiff brought claims against her former defense attorney for legal
mal practice, breach of contract, violationsof the DTPA, and breach of warranty. |d. at 496.
The court found that both the mal practice claim and the DTPA claim were barred, but the
court also found that Peeler waived her contract and warranty claims. The present case,
therefore, presents three issues not expressly decided in Peeler: (1) whether Peeler should

be extended to apply to the conduct of an investigator working for the defensein acriminal



trial; (2) whether Peeler appliesto contract claims; and (3) whether Peeler appliesto breach
of fiduciary duty claims.! We answer the first question in the affirmative and do not need

to reach the latter two.

In his brief, Golden presents no reason why the rationale of Peeler regarding sole
proximate cause in a criminal conviction should not apply equally to an investigator as to
defense counsel. Indeed, the language used in Peeler is certainly broad enough to
encompass claims of negligence or malpractice on the part of non-attorneys. “[C]onvicts
may not shift the consequences of their crime to athird party.” 1d. at 498. Furthermore,
legal malpracticeis essentially aclaim for professional negligence. Seeid. at 496-97. To
recover under malpractice, negligence, or the DTPA, aplaintiff must prove causation. See
id. at 498. It does not matter whether those claims are against an attorney or against an
investigator who is aiding the attorney or the pro se defendant. The sole proximate cause
of any malpractice, negligence, or DTPA damages flowing from Golden’ s conviction was
his own criminal conduct. The trial court did not err in granting Johnson’s summary

judgment on these claims.

We need not consider theissue of whether acontract claim against an investigator in
such situationsisbarred by the Peeler doctrine because we find Golden did not sue Johnson
for breach of contract.? In his brief, Golden does not cite us to any place in the 344-page
petition making such aclaim against Johnson, and our review of the petition hasfound none.

In her brief, Johnson citesto portionsof the petition wherein Golden appearsto makebreach

! Against McNeal, Golden also claimed appellate mal practice, another type of claim not specifically
addressed in Peeler. At least one court of appeals has already held that Peeler does apply to allegations of
appellate malpractice. See Barnumv. Munson, Munson, Pierce & Cardwell, P.C., 998 S.W.2d 284, 285-86
(Tex. App.—Dallas 1999, pet. denied). However, we need not reach the issue in this opinion.

2 We note, however, that at least one court of appeals has determined that Peeler appliesto breach
of contract allegations against criminal defense counsel. See Van Polen v. Wisch, 23 SW.3d 510, 515-16
(Tex. App.—Houston [1st Dist.] 2000, pet. denied). The reason being that such claims, even if presented
as breach of contract claims, in actuality only sound intort. Seeid. We do not addressin this case whether
thisistrue for claims against non-attorneys.



of contract allegations against McNeal, but Johnson also maintains that there are no such
claims made against her. Furthermore, there is no duty for a defendant to file special
exceptions asking if the plaintiff neglected to plead additional causes of action. See Bradt
v. West, 892 SW.2d 56, 75 (Tex. App.—Houston [1st Dist.] 1994, writ denied).

We likewise need not consider whether Peeler precludes a clam against an
investigator for breach of afiduciary duty. In her motion for summary judgment, Johnson
additionally argued that there was no evidence to support Golden’s claims. In response,
Golden failed to present evidence that afiduciary relationship existed between himself and
Johnson. Inreviewing ano-evidence summary judgment, we examinethe proof inthelight
most favorable to the non-movant and disregard all proof and inferences to the contrary.
Granada Biosciences, Inc. v. Forbes, Inc., 49 SW.3d 610, 615 (Tex. App.—Houston [14th
Dist.] 2001, pet. filed). A no-evidence summary judgment is improperly granted if the
non-movant produces more than a scintilla of probative proof to raise a genuine issue of
material fact. 1d.

Texas law recognizes two types of fiduciary relationships: (1) the formal fiduciary
relationship, which arises as a matter of law and includes relationships such as those
between attorney and client, principal and agent, and partners; and (2) theinformal fiduciary
relationship, which may arisefromamoral, social, domestic, or purely personal relationship
of trust and confidence. RR. Sreet & Co., Inc. v. Pilgrim Enters., Inc., 2001 WL 1047540
(Tex. App.—Houston [1st Dist.] 2001, no pet. h.) (citing Ins. Co. of N. Am. v. Morris, 981
S.W.2d 667, 674 (Tex. 1998), and Associated Indem. Corp. v. CAT Contracting, Inc., 964
S.W.2d 276, 287 (Tex. 1998)). A fiduciary relationship isan extraordinary onethat thelaw
does not recognize lightly. Stephanzv. Laird, 846 SW.2d 895, 901 (Tex. App.—Houston
[1st Dist.] 1993, writdenied). Inorder to establish aninformal fiduciary relationship, aparty
must show that aspecial relationship of trust and confidence existed prior to, and apart from,
the agreement made the basis of the suit. CAT Contracting, 964 SW.2d at 288;
Schlumberger Tech. Corp. v. Svanson, 959 SW.2d 171, 177 (Tex. 1997).



In the present case, Johnson was appointed by the court to assist in Golden’ scriminal
defense. Golden cites usto no cases, and we have found none, holding that an appointed
investigator isin aformal fiduciary relationship with a criminal defendant. Furthermore,
Golden provides uswith no reasoning on which such arelationship might be created in this
case. As for the existence of an informal fiduciary relationship, Golden’s summary
judgment proof contains no evidence establishing such arelationship. Specifically, there
isno evidence establishing that any rel ationship existed between Gol den and Johnson before
her appointment to assist in Golden’ scriminal defense. See CAT Contracting, 964 SW.2d

at 288. Thetria court did not err in granting Johnson’s motion for summary judgment.
B. McNeal, the Attorney

Although McNeal raised the sole proximate causeissuein hisanswer, hedid not raise
it in his motion for summary judgment. We may not, therefore, address its application to
Golden’s claims against him. See Coastal Cement Sand, Inc. v. First Interstate Credit
Alliance, Inc., 956 SW.2d 562, 565-66 (Tex. App.—Houston[14th Dist.] 1997, pet. denied)
(in an appea from a summary judgment, appellate court may only review those issues

actually presented in the motion).

McNeal’ smotion argued that Golden’ s causes of action were barred by the two-year
statute of limitations, contained in section 16.003 of the Civil Practice and Remedies Code,
and by Golden’ sfailureto use due diligence in obtaining service of process. See TEX. CIv.
PrRAC. & REM. CODEANN. 8 16.003 (Vernon Supp. 2002). Specifically, McNeal argued that
because Golden was sentenced on January 25, 1994, did not file his original petition until
September 8, 1997, and has never perfected service on McNeal, the statute of limitations
bars Golden's claims against McNeal. Golden contends, however, that the statute of

limitations was tolled until he exhausted his appealsin the criminal matter.

Generaly, limitations beginsto run when a cause of action accrues, i.e., when facts

comeinto existence that authorize aclaimant to seek ajudicial remedy. Johnson & Higgins



of Tex., Inc. v. Kenneco Energy, Inc., 962 SW.2d 507, 514 (Tex. 1998). However, the
Texas Supreme Court has stated that:

when an attorney commits mal practicein the prosecution or defenseof aclaim

that results in litigation, the statute of limitations on the malpractice claim

against the attorney is tolled until all appeals on the underlying claim are

exhausted.
Hughes v. Mehaney & Higgins, 821 SW.2d 154, 157 (Tex. 1991). The court’s use of the
term “a claim that results in litigation” appears broad enough to include criminal
prosecutions. Indeed, giventhe court’ sruling inthe Pedler case discussed above, aplaintiff
claiming malpractice in a criminal case cannot even file suit until all of hisor her appeals
are exhausted. See Peeler, 909 S.W.2d at 497-98 (absent exoneration on direct appeal or
post-conviction relief, acriminal defendant may not sue hisor her attorney for mal practice).
We are al so cognizant of the Texas Supreme Court’ sdirectivethat we are not to re-examine
“whether the policy reasons behind the tolling rule should apply in each legal-malpractice
case matching the Hughes paradigm [but] should simply apply the Hughestolling ruleto the
category of legal-malpractice cases encompassed within its definition.” Apex Towing Co.
v. Tolin, 41 SW.3d 118, 122 (Tex. 2001). Wewill, therefore, apply the Hughesrulein this

case without re-examining the rationale behind the rule.

In Hughes, the court determined that the applicable statute was tolled until the
Supreme Court overruled the motion for rehearing because that was “thelast action of right
that they could take and did take on the underlying case.” Hughes, 821 S.W.2d at 158 n.6.
Here, thelast action of right that could have been taken and wastaken in Golden’ scriminal
prosecution was the petition for writ of certiorari filed with the United States Supreme
Court. The Court denied the petition on April 14, 1997, and denied the motion for rehearing
onJune27,1997. SeeGoldenv. Texas, 521 U.S. 1130 (1997) (denial of rehearing); Golden
v. Texas, 520 U.S. 1176 (1997) (denial of petition). The statute of limitationswastherefore
tolled until June27, 1997, and thefiling of Golden’ soriginal petition on September 8, 1997,



was not barred by the statute.’

In his motion, McNeal additionally contended that Golden failed to fulfill his duty
of duediligence in obtaining service of process; in fact, McNeal claimed that he had never
been properly served. McNeal acknowledged in the motion, however, that he filed an
answer in this case in January 1999. An answer constitutes an appearance of a defendant
“s0 asto dispense with the necessity for theissuance or service of citation upon him.” TEX.
R.Civ.P.121. Because McNeal filed an answer within the period of limitations, the statute
of limitations does not bar Golden’s claims. The trial court erred in granting McNeal’s

motion for summary judgment. Accordingly, wegrant Golden’sissueinregardtoMcNeal.*
II1. Findings of Fact

Golden contends that the trial court erred in refusing to file findings of fact and
conclusions of law, thus preventing the proper presentation of the issues in the court of
appeals. Findings of fact and conclusions of law, however, have no place in a summary
judgment proceeding. Linwood v. NCNB Texas, 885 SW.2d 102, 103 (Tex. 1994). If
summary judgment is proper, there are no facts to find and the legal conclusions have
aready been stated in the motion and the response. See IKB Indus. (Nigeria) Ltd. v.
Pro-LineCorp., 938 S.\W.2d 440, 441 (Tex. 1997). Thetria court should not make, and the
appellate court cannot consider, such findings and conclusions in connection with a
summary judgment. Seeid. Therefore, thetrial court did not err in not making any findings
of fact and conclusionsof law. See Coastal Transp. Co. v. Crown Cent. Petroleum Corp.,
20 SW.3d 119, 125 (Tex. App.—Houston [14th Dist.] 2000, pet. denied). Thisissueis

¥ McNeal did not attack Golden’s DTPA claims under the DTPA limitations provisions. See TEX.
Bus. & CoM. CODEANN. §17.565 (Vernon 1987). Hughestolling doesnot normally apply to DTPA claims.
Underkofler v. Vanasek, 53 SW.3d 343, 346 (Tex. 2001). We further note that the DTPA expressly no
longer has application in most cases involving professional services. See TEX. Bus. & CoM. CODE ANN. 8
17.49(c) (Vernon Supp. 2002).

* Golden further attacksthe trial court’s alleged refusal to make awritten ruling or hold a hearing
regarding service of process. However, because both defendants answered and theissue of service playsno
rolein our analysis, the issueis moot.



overruled.
V. Motion for New Trial

Golden next contends that the trial court erred and denied him his rights when it
refused to hold ahearing on themotion for new trial and allowed the motion to be overruled
by operation of law under Rule 329(b). He fails, however, to cite us to any authority
requiring the trial court to hold a hearing on a motion for new trial under circumstances
similar to those in the present case. To the contrary, it has been held that a party’ sright to
be heard in a meaningful time and in a meaningful manner is not obviated by allowing a
motion to be overruled by operation of law. See Texaco, Inc. v. Pennzoil, Co., 729 SW.2d
768, 852 (Tex. App.—Houston [1st Dist.] 1987, writ ref’d n.r.e). Rather, by its time
constraints, rule 329(b) actually expedites an appellant’s right to be heard on appeal by

automatically overruling a new trial motion on which there has been no ruling made. 1d.

Golden’ sactual issue presented statesthat “ The Trial Court Abused Its Discretionin
Denying Appellant’s Motion For New Trial.” However, except for the issues concerning
the failure to hold a hearing, he discusses nothing under this point not already considered
above in our examination of hisattack on the summary judgment orders. Accordingly, we

overrule thisissue.
V. Disqualification

Golden further complainsthat thetrial courtimproperly ignored hisalleged “Motion
to Disqualify the Visiting Retired Judge.” He arguesthat his objection to the assignment of
avisiting judge in this case makes the judge’s ruling on Johnson’s motion for summary
judgment void.> The Court Administration Act, chapter 74 of the Government Code, allows
a party to object to an assigned judge, but the objection must be made before the first

® At different pointsin his brief, Golden calls his objection to the judge a “motion to disqualify,”
a“motion to recuse,” and simply “written objections.” Hisonly argument against the judge’ ssitting in this
case, however, isthat the judge was an assigned visiting judge.

9



hearing or trial over which the assigned judgeisto preside. See TEX. Gov’T CODE ANN. §
74.053 (Vernon 1998). If the objection istimely, the disqualification is automatic. Inre
Canales, 52 S.W.3d 698, 704 (Tex. 2001). Once an assigned judge has heard any matter in

acase, the parties have waived the right to object to that judge. Id.

Despite Golden’ s claims to the contrary, no such objection appears in the appellate
record of the present case, and he cites us to nothing in the record to demonstrate that any
such motion was ever filed. An exhaustive review of the record, including arequest to the
court clerk for a supplemental record, has revealed no objection or motion, timely or
otherwise. Thereisone mention of amotion to disqualify in Golden’ s notice of appeal, but
thisreference does not explain the grounds for the motion, whether or when such amotion
wasfiled, or whether the court was ever made aware of it in any way. Accordingly, wefind
that the trial court did not err in failing to hold a hearing or rule on the alleged motion or

objection. Thisissueisoverruled.

Wereverse only the part of thetrial court’ sjudgment granting summary judgment to
McNeal and remand that portion of the judgment for further proceedingsin keeping with

this opinion. The remainder of the judgment is affirmed.

/s Don Wittig
Senior Justice
Judgment rendered and Opinion filed February 14, 2002.
Panel consists of Justices Y ates, Edelman, and Wittig.°
Publish — TEX. R. APP. P. 47.3(b).

® Senior Justice Don Wittig sitting by assignment.
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