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OPINION

Thisisan appeal from ajudgment adjudicating appellant Marcio LuisPrevato guilty
of misdemeanor indecent exposure, sentencing himto 180 days' confinement in the county
jail, and imposing a $307.00 fine. See TEX. PEN. CODE ANN. § 21.08 (Vernon 1994). We
affirm.



PROCEDURAL BACKGROUND

Appellant wasinitially charged by information with indecency with achild, afelony.
The State moved to reduce the charge to the lesser-included misdemeanor offense of
indecent exposure, and appellant pleaded guilty to that offense with an agreed
recommendation. On March 9, 1999, the trial court deferred adjudication of guilt, placed
appellant on deferred-adjudication community supervision for one year and imposed afine
of $200.00, in accord with the plea bargain agreement.! The trial court initialy set
appellant’ s community supervision to expire on March 8, 2000. However, on December 8,
1999, the trial court entered an order modifying appellant’s conditions of probation and
extending appellant’ s deferred-adjudication community supervision for another year, with

community supervision set to expire March 8, 2001.

On June 16, 2000, appellant filed a motion to terminate his deferred-adjudication
community supervision. He alleged the December 8, 1999 modification wasunlawful. He
complained that, in modifying his community supervision, the trial court violated Texas
Code of Criminal Procedure sections 21 and 22. Appellant contended these sections
required a hearing and a judicial determination he violated an existing condition of
community supervision before the court could continue or modify such community

supervision. Thetrial court denied the motion on June 16, 2000.

On June 22, 2000, the State filed a motion to adjudicate guilt. The State alleged
appellant violated conditions of probation by failing to present written verification of
employment on various reporting dates in 1999 and 2000, and by failing to attend and
participatein asex-offender treatment program. With an agreed recommendation, appel lant
pleaded trueto theallegation. On July 13, 2000, thetrial court adjudicated appellant guilty

! The March 9, 1999, order for deferred adjudication referred to “conditions of community
supervision.” The December 8, 1999, order referred to “ conditions of probation.” The terms “community
supervision” and “probation” share the same meaning and are generally used interchangeably. Ex parte
Renfro, 999 SW.2d 557, 559 n.2 (Tex. App.— Houston [14th Dist.] 1999, orig. proceeding [leave denied]).



and, in accord with the plea bargain agreement, assessed punishment at 180 days

confinement in the county jail and afine of $307.00.
DISCUSSION

Issue one. In issue one, appellant contends the trial court lacked jurisdiction to
revoke his deferred adjudication because the state did not file the motion to revoke until
after appellant’s period of deferred adjudication expired.? Appellant’s contention rests on
the underlying premise that, when the trial court extended appellant's community
supervision to March 8, 2001, the trial court did so unlawfully because it did not hold a
hearing and did not determine appellant had violated the original terms of his community
supervision. The State points to three cases as establishing that, under Texas Code of
Criminal Procedure section 22(c) of Article 42.12, a court, with or without a hearing, may
extend the period of supervision up to a maximum of three years at any time during the

original period of probation. We will examine the State’ s authorities.

In Ex parte Harrington, the Fort Worth Court of Appeals viewed section 10(a) of
Article 42.12, as addressing the question of jurisdiction in a probation case and concluded
section 10(a) did not makeamotionto revokeajurisdictional prerequisitetothetrial court’s
extension of probation so long as the court took action before the expiration of the
probationary period. 883 S.W.2d 396, 399400 (Tex. App.—Fort Worth 1994, pet. ref’ d).

2 |f appellant is simply attempting to attack the December 8, 1999, order extending his community
supervision, we are without jurisdiction to hear the appeal. See Christopher v. Sate, 7 SW.3d 224, 225
(Tex. App.—Houston [1st Dist.] 1999, pet ref'd). Like the present case, Christopher involved a motion to
adjudicatefiled after aninitial period of community supervision had expired, while an extended period was
still in effect. 1d. Christopher argued thetrial court’s order extending community supervision wasinvalid
becauseit rested on her owing fees. 1d. Christopher then argued, because the extension order wasinvalid,
the trial court was without authority to adjudicate guilt beyond the original period and therefore she had
suffered “ congtitutional harm.” 1d. The First Court of Appeals concluded Christopher was attempting to
attack by appeal the order modifying the terms of her community supervision, and held thereisno authority
permitting such appeal. Id.



The Harrington court also acknowledged the existence of former sections 24° and 25* of
Article 42.12, which parallel current sections 21(b) and 22, and reasoned:
Section 24 [the parallel to current section 22], without directly saying so,
requires the filing of a motion to revoke probation before the end of the
probationary period to preserve the court’ s jurisdiction beyond that period in
the casewherearevocation hearing cannot be held until after the probationary
period has expired. Prior v. Sate, 795 SW.2d 179, 184 (Tex. Crim.
App.1990); Guillot v. State, 543 S.W.2d 650, 652 (Tex. Crim. App. 1976).
Relying on Prior and Guillot, Harrington equates an extension of probation
with arevocation of probation and arguesthat thefiling of amotion to revoke

Isessential tothetrial court’ sjurisdictional authority to extend probation. We
believe Harrington' s reliance is misplaced.

Id. The court of appeals also rejected Harrington’s claims that the federal Due Process
Clause and the state due course of law provision required aformal hearing and proof of a

violation before the court could extend the probationary period. Id. at 400-01.

In Bailey v. Sate, the Beaumont Court of Appealsfollowed Harrington and rejected
thedefendant’ s claim that an order extending probation wasvoid becausethetrial court had
not conducted a hearing and made a determination to adjudicate guilt. 888 S.W.2d 600,
602—04 (Tex. App.—Beaumont 1994, no pet.). In support of his claim, Bailey invoked
section 5(b) of Article 42.12, which pertains to the procedures for adjudicating guilt on
violation of a condition of probation and which entitles the defendant “to a hearing limited
to the determination by the court of whether it proceeds with an adjudication of guilt on the
original charge.” TEX. CODE CRIM. PROC. ANN. art. 42.12 § 5(b) (Vernon Supp. 2002);
Bailey, 888 S.W.2d at 602. The Beaumont court observed that the defendant, like the
defendant in Harrington, had “equated an extension of probation with a revocation of

probation in arguing that the procedural requisites for conducting an adjudication of guilt

¥ Act of May 27, 1965, 59th Leg., R.S., ch. 722, § 1, 1965 Tex. Gen. Laws 317 (amended 1989)
(current version at TEX. CODE CRIM. PROC. ANN. art. 42.12 § 21 (Vernon Supp. 2002)).

4 Act of May 27, 1965, 59th Leg., R.S,, ch. 722, § 1, 1965 Tex. Gen. Laws 317 (amended 1989,
1990, and 1991) (current version at TEX. CODE CRIM. PROC. ANN. art. 42.12 § 22 (Vernon Supp. 2002)).

4



and revocation of probation were essential to the trial court’s jurisdictional authority to
extend probation.” Bailey, 888 S.W.2d at 603. In addition to referring to section 10(a), the
Bailey court viewed section 11(a) as providing “amost unlimited authority to atrial court
that wishesto ‘ater or modify’ any conditionsof probation so long asthe probationary term
has not expired.” 1d. at 604.°

Finally, in Warmoth v. Sate, the Fort Worth Court of Appeals, in what appearsto be
dictum, opined that under section 22(c), “ajudge may, either with or without a hearing,
extend the period of supervision up to the maximum three years at any time during the
original period of probation.” 946 S.W.2d 526, 527 (Tex. App.—Fort Worth 1997, no pet.)

(per curiam). In support, the court cited Harrington and Bailey. 1d.

Appellant argues the Bailey court incorrectly cited Article 42.12, section 10 in
addressing the question of jurisdiction to extend probation and incorrectly ignored the
sections paralleling current sections 21 and 22. Section 10(a), the section on which Bailey

relied, currently provides, in part:

Only the court in which the defendant was tried may grant community
supervision, impose conditions, revoke the community supervision, or
discharge the defendant, unless the judge has transferred jurisdiction of the
case to another court with the latter's consent. Except as provided by
Subsection (d) of this section, only the judge may alter conditions of
community supervision.

TEX. CODE CRIM. PROC. ANN. art. 42.12 § 10(a) (Vernon Supp. 2002).
Section 21(b), the present parallel to former section 24(a), provides:
At any timeduring the period of community supervision thejudge may

issue a warrant for violation of any of the conditions of the community
supervision and cause the defendant to be arrested. . . . A defendant so

® Section 11 readsin part as follows: “The judge of the court having jurisdiction of the case shall
determine the conditions of community supervision and may, at any time, during the period of community
supervision ater or modify the conditions.” TEX. CODE CRIM. PRO. ANN. art. 42.12 § 11(a) (\VVernon Supp.
2002).



arrested may be detained in the county jail or other appropriate place of
confinement until he can be taken beforethe judge. . .. If the defendant has
not been rel eased on bail, on motion by the defendant thejudge shall causethe
defendant to be brought before thejudgefor ahearing within 20 days of filing
of said motion, and after ahearing without ajury, may either continue, extend,
modify, or revoke the community supervision. A judge may revoke the
community supervision of adefendant whoisimprisoned inapenal institution
without a hearing if the defendant in writing before a court of record in the
jurisdiction where imprisoned waives his right to a hearing and to counsel.
In a felony case, the state may amend the motion to revoke community
supervision any time up to seven days before the date of the revocation
hearing . .. . The judge may continue the hearing for good cause shown by
either the defendant or the state.

TeEx. CoDE CRIM. PROC. ANN. art. 42.12 8§ 21(b) (Vernon Supp. 2002).
Finally, section 22(a), the present parallel to former section 25, providesin relevant
part:
(a)If after ahearing under Section 21 of this article ajudge continues
or modifies community supervision after determining that the defendant

violated a condition of community supervision, the judge may impose any
other conditions the judge determines are appropriate, including:

(2) anincreasein the period of community supervision, in the manner
described by Subsection (b) of this section;

(c) Thejudgemay extend aperiod of community supervision under this
section as often as the judge determinesis necessary . . . .

TeEX. CoDE CRIM. PROC. ANN. art. 42.12 8§ 22 (Vernon Supp. 2002).

While sections 21 and 22 require ahearing if the defendant has not been released on
bail, they are silent as to whether ahearing is required in a case such as appellant’s, where
the defendant is not imprisoned. We agree with the reasoning in Harrington, Bailey, and
Warmoth, and weinterpret the L egislature’ ssilence asauthorizing ajudgeto extend aperiod
of community supervision with or without a motion for revocation or a hearing. See
Warmoth, 946 SW.2d at 527; Harrington, 883 S.\W.2d at 400; Bailey, 888 S.W.2d at 604.



Wehold Texas Code of Criminal Procedure, Article42.12 grants broad authority to thetrial
court to modify the conditions of probation, and section 22(c) doesnot requirethetrial court
to have a hearing before extending a defendant’s community supervision term. Thus,
appellant’sinitial period of community supervision was lawfully extended and the State’s

motion to revoke was properly filed. Appellant’ sfirst point of error is overruled.

Issue two. As we have decided that appellant’s initial period of community
supervision waslawfully extended, we must address his second point of error. Inissuetwo,
appellant contends the trial court lacked jurisdiction to revoke his deferred adjudication
because no capias appearsin therecord. Appellant and the State agree that atrial court has
jurisdiction when the State’ s motion to revokeis properly filed before the expiration of the
probationary period and when a capias is issued before the expiration of the probationary
period. Brecheisenv. Sate, 4 SW.3d 761, 763 (Tex. Crim. App. 1999).

While theinitial clerk’s record that was filed on appeal did not contain a capias, a
supplemental record was filed and it shows a capias was issued on June 22, 2000.
Appellant’s probationary period did not expire until March 8, 2001. Thus, a capias was
issued before the expiration of appellant’s probationary period. Appellant’s second point

of error isoverruled.

We affirm the judgment of thetrial court.

/s John S. Anderson
Justice
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