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OPINION

Dean Edward Cox plead guilty to aggravated sexual assault, specifically sexual
intercourse with a person younger than fourteen years of age. The trial court assessed
punishment at tenyearsimprisonment. On appeal, Cox contends: (1) that hisconvictionisvoid
because the trial judge viewed a presentence report before finding him guilty, and (2) that the

sentence imposed constitutes cruel and unusual punishment. We affirm.



Presentence Report

Inhisfirst two pointsof error, Cox contendsthat hisconvictionisvoidbecausethe trial
judge viewed a presentence report before finding him guilty in violation of the Texas and
federal constitutions. After Cox entered a plea of guilty, the judge ordered a presentence
investigation. The judge then viewed the resulting report prior to entering aformal finding of
guilt and assessing punishment. Cox now claims that the trial court’s procedure violated his

due processrights. See U.S. CONST. amend. V, X1V; TEX. CONST. art. |, § 19.

Cox acknowledgesthat thiscourt has already addressed this issue onvery similar facts
in Blalock v. State, 728 S.W.2d 135 (Tex. App.—Houston [14™ Dist.] 1987, pet. ref'd). In
Blalock, we heldthat under certain circumstances the viewing of apresentencereport prior to
afindingasto guiltispermissible. Seeid. at 139 (following Wissinger v. State, 702 S.W.2d
261, 263 (Tex.App.--Houston [1st Dist.] 1985, no pet.)). Seealso Velav. State, 915 S.W.2d
73, 75 (Tex. App.—Corpus Christi 1996, no pet.)(following Blalock and Wissinger).

Cox contends, however, that the courts in Blalock and Wissinger misinterpreted the
breadth of the Court of Criminal Appealsopinionsin State ex. rel. Turner v. McDonald, 676
S.\W.2d 375 (Tex.Crim.App. 1984) and State ex. rel. Bryan v. McDonald, 662 S.W.2d 5
(Tex.Crim.App. 1983). In those cases, the court held that the inspection of presentence
reports prior to deter minations of guiltisviolative of due process rights under boththe Texas
andfederal constitutions. See Bryanv.McDonald, 662 S.W.2d at 7. Cox contendsthat these
opinions strictly preclude a trial judge from viewing a presentence report before entering a

finding on guilt or innocence, even when the defendant pleads guilty.

Contraryto Cox’ s assertions, however,the Court of Criminal Appealslimitsit’sholding
inthe McDonald casesto whenthe proceduresimplemented by thetrial court makeit possible
that the court wouldconsider the presentence reports in making a deter mination of guilt or
innocence. Seeid. In fact, in Bryan v. McDonald, the court specifically found that the

presentence report was “obviously considered by the trial court ... before a plea[was| even



entered.” Id.!

The factsin the present case, like the fact situations in Blalock and Wissinger, differ
in decisive ways from those at issue in the McDonald cases. Here, the judge clearly did not
consider or even order the presentence investigation report until after Cox plead guilty in
writing and inopencourt. Therefore, the report could not have influenced the judge except in
deciding the appropriate punishment. SeeBlalock, 728 S.W.2dat 139; Wissinger, 702 S.W.2d
at 263.

Furthermore, the record reflects that Cox sought a probated sentence and actually
requested that the court order the report, apparently hoping that such areport would persuade
the judge to deal with him leniently. Since ajudge may not order probation in an aggravated
sexual assault caseon afinding of guilt, the only way for Cox to have received probationwould
have been on a deferred adjudication basis. See TEX. CODE CRIM. PROC. ANN. art. 42.12 8§
39(a)(1), 5(a) (Vernon Supp. 2000). A court must consider apresentence investigation report
before it can defer adjudication. See TEX. CODE CRIM. PROC. ANN. art. 42.12 8§ 5; Blalock,
728 S\W.2d at 139. Thus, it wasinevitable that the judge would consider the report before
formally finding the appellant guilty; otherwise, deferred adjudicationwouldnot have beenan

option. See Blalock, 728 S.W.2d at 139.

Cox further argues that the holdings in Blalock and Wissinger are premised on the
defendant’s waiver of hisrightsin requesting that the court order and view the report. He
suggeststhat the McDonald cases identified an independent obligation on the part of the trial
court to not view the report before making afinding on guilt, and thus the defendant could not
waive the right. See generally Marin v. State, 851 S\W.2d 275 (Tex. Crim. App.

1993)(absolute requirements cannot be avoided even with consent of the defendant). The

! The Bryan court also found that the trial court’s procedures were not authorized by the version
of Article 42.12 of the Texas Code of Criminal Procedure then in effect. The provision has been
subsequently changed to specifically alow the trial court to inspect presentence reports after a plea of guilty
or nolo contendere is entered. See TEX. CODE CRIM. PROC. ANN. art. 42.12 § 9(c)(1) (Vernon Supp.
2000). In this appeal, Cox does not challenge the court’s actions under the statute or, directly, the
congtitutionality of the statute.



McDonald cases, however, do not even address waiver,” and, as described above, are self-
limiting to when court procedures make it possible for the judge to consider the report in
making adeterminationasto guilt. See Bryanv. McDonald, 662 S\W.2dat 7. TheMcDonald
cases, therefore, have no applicationwhere, as happened here, the court’ s procedures allowthe
judge to consider the presentence report in determining whether to defer adjudication or in

deciding punishment.

Therecordbefore us demonstrates that, in response to Cox’ s request, aformal finding
asto guilt was deferred until the presentenceinvestigationreport wascompl eteso that the trial
court could consider probation under deferred adjudication as an option. The trial court's
viewing of the report before afinal pronouncement of guilt and sentencing, therefore, did not
risk any of the due process violations condemned inthe McDonald cases. See Blalock, 728
S.W.2d at 139; Wissinger, 702 SW.2d at 263. Accordingly, we overrule Cox’s first two

points of error.
Cruel and Unusual Punishment

In his third and fourth points of error, Cox contends that the trial court erred in
assessing punishment in violation of the right against cruel and unusual punishment as
guaranteed by the United States and Texas Constitutions. See U.S. CONST. amend. VIII; TEX.
CONST. art. I, 8 13; TEX. CODE CRIM. PROC. ANN. art. 1.09 (Vernon 1977). He specifically

argues that his sentence was not proportionate to the offense committed.

As the State correctly points out, Cox made no objection in the court below to the
impositionof hissentence. Hetherefore waived his claim that the sentence constituted cruel

and unusual punishment. See Rhoadesv. State, 934 SW.2d113, 120 (Tex. Crim. App. 1996);

2 Cox contends that because the Court of Criminal Appeds took the appealsin the McDonald cases
on writs of mandamus this means that the trial court had no discretion in the matter and thus the defendant
could not have waived his procedura rights, citing Millsap v. Lozano, 692 S.W.2d 470 (Tex. Crim. App.
1985)(writs of mandamus for mandatory ministeria acts). Even assuming the validity of this argument, the
McDonald cases are digtinguishable on the facts and on the basis of the limitations placed on the holdings
therein. See, e.q., Bryan v. McDonald, 662 S.W.2d at 7.

4



Smith v. State, 10 S\W.3d 48, 49 (Tex. App.—Texarkana 1999, no pet.). Moreover, even if
Cox had properly preservederror, we find that his sentence did not constitute cruel or unusual

punishment under either the federal or state constitutions.

Cox provides no argument or authority suggesting a distinction between the Eighth
Amendment’ s prohibitionagainst “cruel and unusual” punishment and the Texas Constitution’s
ban on“cruel or unusual” punishment. See Moorev. State, 935 S\W.2d 124, 128 (Tex. Crim.
App. 1996). Thus, we will address hisfederal and state constitutional claims together. See
Dunnv. State, 997 S.W.2d 885, 891 (Tex. App.—Waco 1999, pet. ref’d).

“ Although asentence may be within the range permitted by statute, it may nonetheless
run afoul of the Eighth Amendment prohibitionagainst cruel and unusual punishment.” Solem
v. Helm, 463 U.S. 277, 290 (1983); Diaz-Galvan v. State, 942 S.W.2d 185, 186 (Tex.
App.-Houston [1st Dist.] 1997, pet. ref'd). In reexamining its Solem analysisin Harmelin v.
Michigan, 501 U.S. 957 (1991), the Supreme Court produced a plurality opinion that has
createdafair amount of confusion among the lower federal courts. See, e.g., Henry v. Page,
223 F.3d477,482 (7" Cir. 2000)(holding that thereis no guarantee of proportionality innon-
capital cases). Texas courts, however, have generally followedthe rules of analysisaslaidout
by the Fifth Circuit inMcGruder v. Puckett, 954 F.2d 313, 316 (5th Cir.), cert. denied, 506
U.S. 849 (1992). See, e.g., Hicks v. State, 15 S.W.3d 626, 632 (Tex. App.—Houston [ 14"
Dist.] 2000, no pet. h.); Dunn, 997 S.W.2d at 892; Jackson v. State, 989 S.W.2d 842, 845
(Tex. App.—Texarkana 1999, no pet.); Pugav. State, 916 S.W.2d 547, 549 (Tex. App.—San
Antonio 1996, no pet.)(opinion by Onion, J.).

In McGruder, the court conducted a head-count among the various opinions in
Harmelin and found support for a continued Eighth Amendment guarantee against
disproportional sentences, although no longer based on the full analysis in Solem. See
McGruder, 954 F.2dat 316. The Fifth Circuit explained that courts should make athreshold
comparison of the gravity of the offense against the severity of the sentence. Id. Only if the

court determines that the sentence was “grossly disproportionate” to the offense should the



court consider the remaining factors of the Solem test and compare the sentence imposedto
sentences for the same crime imposed in the same jurisdiction and in other jurisdictions as

well. 1d.

Punishment is grossly disproportionate to acrime only when an objective comparison
of the gravity of the offense against the severity of the sentence reveals the sentence to be
extreme. Harmelin, 501 U.S. at 1006 (Kennedy, J., plurality op.). Cox was convicted of
aggravated sexual assault and sentencedto tenyearsimprisonment. Aggravated sexual assault
is afirst degree felony, which is punishable by imprisonment of not |ess than five years nor
morethan 99 years. TEX. PEN. CODE ANN.8812.32,22.021(e)(Vernon1994 and Supp. 2000).
Cox’ s sentence was, therefore, clearly toward the lower end of the range deemed appropriate
by the legislature. Furthermore, the nature of the crime, sexual relations with a child, is
morally reprehensible, inno small part because of the potentially devastating impact the crime
islikely to have on the mental well-being of the victim. Texas has a profound responsibility

to protect its children against such crimes.

Cox asserts, however, that he told the judge that he thought the female victim was
seventeenat the time of the crime and not her actual age of thirteen. Hefurther maintainsthat
he had never been in trouble with the law before and that he abided by the terms of his bond
between the time of his initial arrest and eventual incarceration. He argues that under these

facts the sentence imposed was cruel and unusual.

Although the trial court could certainly have considered these issues in deciding
punishment, and may well have done so, we find that they fail to make a sentence grossly
disproportionate that isinthe lower end of the statutory range and on a crime of such infamy.
See, generally, Moore, 935 S.\W.2d at 128 (weight given to evidence of mitigating factorsis
within prerogative of fact finder); Poe v. State, 513 S.W.2d 548 (Tex. Crim. App.

1974)(existence of mitigating factors did not cause punishment to become unconstitutional).

We do not find Cox’s punishment to be grossly disproportionate to the offense he

committed. Wetherefore need not addressthe remainingSolemfactors. See McGruder, 954



F.2d at 316. Cox'sthird and fourth points of error are overruled.

We affirm the judgment of the trial court.

/sl Norman Lee
Justice
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