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OPINION

Keith Joseph James appeals his jury conviction for burglary of ahabitation. Thetrial
court assessed his punishment at 50 years’ imprisonment, enhanced by two prior felony

convictions. In one point of error, appellant contends the evidence is legally and factually

insufficient to support his conviction. We affirm.
FACTS

Connie Jackson (Connie) owned a house in Houston where she lived with her two
sisters, Carolyn and Cassandra. Connie went to work on the morning of February 3, 1998, and

her sisters went shopping around 11:30 am. When the Carolyn and Cassandra returned at



about 1:20 p.m., they observed that the door was open. The door had pry marks on it, and a
hinge was broken. The sisters noticed that Connie’s bedroom door had been kicked openand
her belongings were scattered about the room. They noticed that two VCR'’s, a telephone, a
camera, some sports bags, and Carolyn’s daughter’s bicycle were missing. Cassandra and

Carolyn called the police, and then called Connie at work.

Cassandra picked up Connie a work, and they drove back to the house. They drove
around the neighborhood looking for Carolyn’s daughter’s bicycle. They observed appellant
riding the bike on Jensen street, and holding Connie’s camera. Cassandra drove alongside
appellant, and Connie opened the car door and knocked appellant off the bike. The sisters
stopped, and Connie confronted appellant and told him he had her niece’s bicycle and her
camera. Appellant told Connie he had did not take her stuff, and that someone had given him
the stuff. The sisters made appellant get intheir car, and they drove back towards their house

looking for the police.

The sisters flagged down officer Norman Kuehn, atwenty-year veteran police officer,
and told him they caught appellant riding the stolen bike. The sisters also advised officer
Kuehn that their home had been burglarized. Kuehn put appellantinthe patrol car, and appellant
told Kuehn that he did not do it, and that somebody had asked him to pawn some stuff for him
a the pawn shop. Appellant told Kuehn he would take Kuehn to the person that gave him the
stuff. Kuehn drove appellant down Jensen and pointed out Melvin Lewis as the person that
gave him the property to pawn. Lewisidentified himself as“Broussard,” and he was carrying
asportsbagfilledwithclothing items that was taken from Connie’ s house. Kuehn’sshift was
about over, and he called Officer Skinner who workedthat areaonthe evening shift to take over
the investigation. Appellant and Lewis directed Kuehn and Skinner to some abandoned
apartments on Jensen where the remaining property from the burlargy was stored. Appellant

told the officers that he also lived in one of the abandoned apartments.

Appellant did not testify. The only defense witness was appellant’s co-defendant,

MelvinLewisa/k/aAlfred Broussard a/k/aKelvinLewis. Lewis pleaded guiltyto the burglary



and was sentenced to twelve years pursuant to a plea bargain. Lewis stated he found the
property inone of the abandoned apartments on August 3 [six months earlier]. He statedthat
he asked appellant to pawn the bike and camerabecause appellant had ID and he did not. Lewis
stated that a contractor named Palmer hired him to clean up the abandoned apartments, haul

trash, and board up the windows.
THE SUFFICIENCY OF THE EVIDENCE

In his sole point of error, appellant contends the evidence is legally and factually

insufficient to sustain his conviction.
Standard of Review

We begin by establishing the standard of appellate review for resolving a factual
sufficiency challenge. When we are asked to determine whether the evidence is legally
sufficient to sustain a conviction, we employ the standard of Jackson v. Virginia and ask
“whether, after viewing the evidenceinthe light most favorableto the prosecution, any rational
trier of fact could have found the essential elements of the crime beyond areasonable doubt.”
443 U.S. 307, 319, 99 S.Ct. 2781, 2789, 61 L.Ed.2d 560 (1979). However, when we
determine whether the evidenceis factually sufficient, we employ the standard announced in
Clewisv. State and view all of the evidence without the prism of “in the light most favorable
to the prosecution” and reverse only if the conviction is so contrary to the overwhelming
weight of the evidence as to be clearly wrong and unjust. 922 S.W.2d 126, 129
(Tex.Crim.App.1996).

A factual sufficiency review must be appropriately deferential so as to avoid the
appellate court’ s substituting its own judgment for that of the fact finder. Santellan v. State,
939 S.\W.2d 155, 164 (Tex.Crim.App.1997). Thiscourt’s evaluationshould not substantially
intrude upon the fact finder’ s role as the sole judge of the weight and credibility of witness
testimony. Id. The appellate court maintains this deference to the fact findings, by finding
fault only when “the verdict is against the great weight of the evidence presented at trial so as

to be clearly wrong and unjust.” Id.



The court of criminal appeals has recently clarified Clewis addressing the factual
sufficiency standardof review. See Johnsonv. State, 23 S\W.3d1, 42 (Tex.Crim.App. 2000).
The court of criminal appeals held, in pertinent part:

We hold, therefore, that our opinion in Clewis is to be read as adopting the

completecivil factual sufficiency formulation. Borrowingin part from Justice

Vance's concurring opinion in Mata v. State, 939 S.w.2d 719, 729

(Tex.App.--Waco 1997, no pet.), the complete and correct standardareviewing

court must follow to conduct a Clewis factual sufficiency review of the

elements of acriminal offense asks whether aneutral review of all the evidence,

both for and against the finding, demonstrates that the proof of guilt is so

obviously weak as to undermine confidence in the jury’s determination, or the

proof of guilt, although adequate if taken alone, is greatly outweighed by
contrary proof.

Johnson, 23 S.W.3d at 42.
Discussion

Where there is no direct evidence placing adefendant at the crime scene, aconviction
for burglary may rest upon the defendant having been “found in possession of recently stolen
propertywithout offering an explanationinconsistent with guilt whenfirst called upondirectly
or circumstantially to do so.” Chavez v. State, 843 S.W.2d 586, 587 (Tex.Cr.App.1992). It
is necessary, when drawing such an inference, that the defendant’s possession of the stolen
property be recent and unexplained, with a distinct and conscious assertion of aright to the
stolen property by the possessor. Ellisv. State, 691 S.W.2d799, 800 (Tex.App.--Houston[ 1st
Dist.] 1985, no writ). The evidence will be insufficient to sustainthe conviction, however, if
the defendant offers areasonable explanation of his possession and that explanation is not

shown to be false. Id..

Inthiscase, appel lant was caught by Connie and Casandrariding Connie’ sniece’ sstolen
bike andcarrying Connie’scamera. When first confronted by Connie, appellant merely denied
stealing the property and stated that someone had givenhim the property. Officer Kuehn was
thefirst police officer to talk to appellant. Kuehn testified that appellant denied stealing the



property, and that some other persongave himthe property and asked himto pawn it. Appellant
didnot knowthe other person’ s name, but told Kuehn hewouldtake him to the person. Hetold
Kuehn that the person *“hangs out on Jensen.” Kuehn drove appellant down Jensen and found
Lewis. Onredirect examination, the prosecutor asked Kuehn: “But how many people havetold
you that some other dude gave them the property?’ Kuehn answered: “Numerous. It’s always
some dude. SODDI defense, some other dudedidit.” Kuehn stated that appellant did not give
him an address or name of the “other dude.” When they found the “other dude,” he identified
himself with afalse name, “Broussard.” Broussard also had a sports bag in his possession
which had been stolen from Connie’ s house. Lewis and appellant told Kuehn where the rest
of the stolen property was, and Kuehnrecoveredall of it at an abandoned apartment on Jensen
where appellant lived. Kuehn opined that appellant’ sexplanation of the stolen property was not
believable.

Whether the defendant’ s explanation is reasonable or false is an issue to be decided by
the trier of fact. The falsity of the explanation may be shown by circumstantial evidence.
Adamsv. State, 552 S\W.2d812, 815 (Tex.Crim.App.1977); Smithv. State, 518 S.W.2d 823,
825 (Tex.Crim.App.1975); Hoodv. State, 860 S.W.2d 931, 937 (Tex.App.--Texarkana 1993,
no writ). If the defendant’s explanation is reasonable and is sufficient to rebut the
circumstances of his possession of recently stolen property, and other evidence, including the
surrounding circumstances, is not sufficient to show the defendant’ s explanationisfal se, then
the evidence is insufficient to sustain the conviction. Huff v. State, 492 S.W.2d 532, 533
(Tex.Crim.App.1973).

In Adams v.State and Callahan v. State, the factfinders’ rejection of the defendants’
explanations was upheld. Adams, 552 SW.2d at 815; Callahan v. State, 502 S.W.2d 3
(Tex.Crim.App.1973). In Adams, the arresting officers, while responding to a
“burglars-in-action call” at amotel, saw the defendant enter the motel parking lot about 12:15
am., driving an automobile with the trunk lid open and a television set in the trunk. The
defendant’s vehicle stopped next to the apartment of aknown “fence.” When queried by the

officersabout the television set, the defendant said his mother had given him the set and he was
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taking it to the motel to sell. The defendant volunteered his mother’s telephone number and,
upon the officers placing a call, his mother denied giving the set to the defendant. In its
discussion of appellant’s contention that his explanation was reasonable and was improperly
rejected, the appellate court noted that the lower court was confronted with circumstances
indicating the defendant’s explanation was both false and unreasonable. In addition to the
mother’ s denial of the gift of the television, there were the additional circumstances that the
defendant was discovered just after midnight with a recently stolen television set and was
attempting to sell it to “aman known in the community asa‘fence’.” 1d. Considering all of the
surrounding circumstances, the court held the trial court, as factfinder, acted within its

discretion in determining the defendant’ s explanation was unreasonabl e and fal se.

In Callahan, the defendant was found i n possession of recently stolenliquor behind the
burglarized liquor store shortly after he activated the store’s silent alarm at 1:22 a.m. His
explanation of his possessionwasthat unidentified strangers approachedhim at 1 am. and paid
him to take possession of four half-gallons of whisky until 8:00 p.m. the following evening.
In view of the surrounding circumstances and with the comment that, “[I]t is not difficult to
understand why thejury rejected the explanation as unreasonable,” the court of criminal appeals

upheld the jury’ s rejection of the explanation.

In this case, it isuncontrovertedthat appellant was in possession of the recently stolen
property and that he was onhisway to pawnit. The burglary occurred only afew hours earlier.
Lewis testified that he gave appellant the property to pavn because appellant had ID. Lewis
stated he found the property in one of the abandoned apartments on Jensensix months before
thisburglary took place. Connie positively identified all of the property as her property taken
from her house a few hours earlier .Also, the State placed Lewis’ stipulation and judicial
confession into evidence where he stated that he and appellant committed the burglary.
Appellant’s explanation is no more internally logical thanthe explanationofferedinCallahan
and, under the surrounding circumstances, we holdthe jury wasjustifiedinrejecting appellant’s
explanationas bothunreasonable andfalse. See also Pricev. State, 902 S\W.2d677,680-681
(Tex.App.-Amarillo 1995, no pet.).



We hold that the evidence is legally sufficient to sustain appellant’s conviction.
Appellant further argues the same evidence is factually insufficient. Appellant does not
specifically argue how the evidence is insufficient under any standard of reviewing factual
sufficiency. He just contends the “verdict is so contrary to the overwhelming weight of the
evidence as to be clearly wrong and unjust.” Because this point is inadequately briefed,
appellant has not preserved hisfactual sufficiency complaint for review. See McDuff v. State,
939S.W.2d607,613 (Tex.Crim.App. 1997). Weoverruleappel lant’ spoint of error contending

the evidence islegally and factually insufficient to sustain his conviction.

We affirm the judgment of thetrial court.

/s/ Maurice Amidei
Justice
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