COURT OF APPEALS

SECOND DI STRI CT OF TEXAS
FORT WORTH

NO. 2-00-112-CV

TRACI M CHEL, | NDI VI DUALLY AND AS APPELLANTS
REPRESENTATI VE OF THE ESTATE OF DON
M CHEL, JR, AND AS NEXT FRI END OF SYDNEY
M CHEL, DON M CHEL, SR, AND ADA M CHEL
V.

ROCKET ENG NEERI NG CORP., AND
STC/ MOONEY LI M TED APPELLEES

. 1 NTRODUCTI ON

The question presented is whether a Texas court nay exercise
personal jurisdiction over non-resident defendants consistent with
due process, where the clains asserted are for wongful death of a
California resident resulting from a crash of an aircraft in
California that was all egedly caused by defective nodification of
the aircraft in Washington. Appellants, the surviving w dow and
m nor children of Don M chel (“Decedent”), are also residents of
California. Appellants filed suit in Denton County, Texas, nam ng

f our defendants.



Thi s appeal is froman order sustaining special appearances of
two of the defendants, Appellees Rocket Engi neering Corporation
(“Rocket”) and STC/ Mooney Limted (“STC), both Washington
cor por at i ons. In one issue, Appellants conplain that the order
sust ai ning the special appearances is not supported by factually
sufficient evidence. W overrule Appellants’ issue and affirm

1. JURI SDI CTI ONAL FACTS

Decedent purchased a Money MOK aircraft from a business
associate in California in 1997. The aircraft had been
manufactured in 1979 by Myoney Aircraft Corporation (“Money”).
Shortly after purchasing the Mooney aircraft, Decedent contracted
with Rocket to have it converted to a “305 Rocket.” Rocket was
formed in 1990 as a Washi ngton corporation with its principal place
of busi ness i n Spokane, Washi ngton. Rocket’s business is primrily
t he conversion of Money aircraft by installation of Continental
Tel edyne TSI O 520- NB engi nes ont o Mooney M2OK airfranes. Tel edyne
engi nes, manufactured by Tel edyne Continental Mdtors (“Tel edyne”),
are nore powerful than the original engines installed by Money.

Tel edyne, also a defendant in this case, has its principa
pl ace of business in Al abama. Teledyne is a division of Tel edyne,
Inc., a California corporationwith its principal place of business
in Los Angeles, California. Money is a Texas Corporation withits
princi pal place of business in Kerrville, Texas.

Rocket’s president is Darwin Conrad. Conrad had been an
el ectrical contractor, a corporate pilot, and a designated

engi neering representative, and had worked at several conpanies



engaged i n nodifying aircraft in the Washi ngton area before form ng
Rocket as his own business. Conrad had fl own Money aircraft and
aircraft with the Tel edyne 520NB engi nes and devel oped the idea
that combining the two woul d produce a superior aircraft.

Rocket applied for a “supplenental type certificate” fromthe
FAA in 1991 for its proposed nodification of Mwoney aircraft by
installation of Tel edyne 520NB engi nes. The certificate was i ssued
to Rocket in 1992, authorizing the nodification. In May 1994,
ownership of the certificate was transferred to STC, a conpany
formed by other individuals to fund the certification process.
Rocket obtained a license to use the certificate fromSTC and began
assenbling conversions. In 1995, the FAA issued Rocket a second
suppl emental type certificate authorizing the increased wei ght of
the aircraft that resulted from the installation of a Tel edyne
engine. An aircraft nodified or converted by Rocket pursuant to
the two certificates is known as a “305 Rocket.”

The contract between Decedent and Rocket for the conversion of
Decedent’s aircraft to a 305 Rocket was entered into in 1997 in
Spokane, Washington, and Rocket also performed the conversion
process there. Wen the conversion was conpl eted, the aircraft was
delivered to Decedent in |Idaho. On May 5, 1998, follow ng
conversion of his Mooney aircraft to a 305 Rocket, Decedent’s pl ane
crashed in California while on a flight to Santa Monica,
California, from Sacranento

Rocket has never nmmintained a registered agent in Texas, has

not paid taxes in Texas, nor has it qualified to do business in



Texas. Rocket has never maintai ned an of fice, warehouse, address,
t el ephone listing, answering service, or other business |ocationin
Texas. Rocket has never had any subsidiaries, divisions, or
enpl oyees in Texas; has no property or bank accounts in Texas; and
has never conducted a corporate neeting in Texas.

STC is likewi se a Washington corporation with its principal
pl ace of business i n Spokane, Washi ngton. STC has never nai ntai ned
a registered agent in Texas, conducted any business in Texas, or
qualified to do business in Texas. STC has not had any
subsidiaries, divisions, enployees, or other business in this
state. STC had no contacts with Decedent or Appellants. STC does
not sell anything; it nmerely holds the supplenental type
certificates used by Rocket to authorize it to make t he conversions
of Mooney airfranes to 305 Rockets.

Appel lants filed suit in Denton County, Texas in April of
1999, nami ng Mooney, Teledyne, Rocket, and STC as defendants.
Appel lants alleged that the defendants negligently designed,
manuf act ured, tested, and marketed the aircraft and al so all eged
strict tort liability. Rocket and STC filed special appearances
chal I engi ng personal jurisdiction in Texas. Appellants asserted
both specific and general jurisdiction over Rocket and STC.

After substantial pretrial discovery by the partieslimtedto
the jurisdictional issues, the trial court conducted a hearing and
sustai ned the special appearances, signing an order dism ssing

Appel lants’ clains as to Rocket and STCwth prejudice to refiling



in Texas.® No findings of fact and conclusions of law were filed
by the trial court.?
I11. STANDARD OF REVI EW

On appeal from an order sustaining a special appearance, we
review all evidence in the record to determ ne whether the non-
resi dent defendant has carried its burden of negating all possible
grounds of jurisdiction. Kawasaki Steel Corp. v. Mddl eton, 699
S.W2d 199, 203 (Tex. 1985); James v. Illinois Cent. R R Co., 965
S.W2d 594, 596 (Tex. App.—Houston [1° Dist.] 1998, no pet.); Fish
v. Tandy Corp., 948 S.W2d 886, 891 (Tex. App.—Ffort Wrth 1997
wit denied). Existence of personal jurisdiction is a question of
| aw, but that determ nation may be dependent upon resolution of
under|lying factual disputes. Janes, 965 S.W2d at 596; Conner v.
Conticarriers & Termnals, 1Inc., 944 S W2d 405, 411 (Tex.
App. —Houst on [14'" Dist.] 1997, no wit).

'Mooney and Teledyne filed notions to transfer venue. The
trial court conducted a hearing on those notions on the sane day as
the hearing on the special appearances. The court granted the
notions to transfer, ordering Appellants’ cl ai ns agai nst Mboney and
Tel edyne transferred to Kerr County, Texas. The order on the
notions to transfer severed those clains from Appellants’ clains
agai nst Rocket and STC. Hence, the order granting the specia
appear ances and di smssing the suit as to Rocket and STCis a final
judgnment. See Goodchild v. Bonbardier-Rotax GVBH Mt orenfabrik,
979 S.w2d 1, 5 (Tex. App.—Houston [14'"" Dist.] 1998, pet. denied)
(recognizing that orders granting special appearances may be
interlocutory, i.e., when other defendants remain in the case, but
t hat severance orders were routinely granted prior to the anmendnent
of section 51.014(a) of the civil practice and renedies code to
finalize such orders so as to allow an i medi ate appeal ).

Appel lants initially requested findings of fact and
conclusions of law, but did not file a notice of past due findings
as provided by Texas Rule of Civil Procedure 297.
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W will affirmif we can uphold the trial court's order on any
| egal theory finding support in the evidence. Happy Indus. Cornp.
v. Anmerican Specialties, Inc., 983 S W2d 844, 847 (Tex.
App. —€orpus Christi 1998, pet. dismid wo.j.); see also Cartlidge
v. Hernandez, 9 S.W3d 341, 345 (Tex. App.— Houston [14'" Dist.]
1999, no pet.); In re Estate of Judd, 8 S.W3d 436, 440 (Tex.
App. —El Paso 1999, no pet.); Fish, 948 S.W2d at 892.

W review all questions of |aw de novo. Hotel Partners v.
Craig, 993 S.W2d 116, 120 (Tex. App.-Pallas 1994, wit denied).
Underlying fact issues are reviewed under a factual sufficiency
st andar d. Fish, 948 S.wW2d at 892; Conner, 944 S . W2d at 411,
Ni kol ai v. Strate, 922 S.W2d 229, 236 (Tex. App.—+Fort Wrth 1996,
wit denied); Hotel Partners v. KPMG Peat Marw ck, 847 S. W 2d 630,
632 (Tex. App.-Pallas 1993, wit denied).® \Were, as here, a

¢ note that the San Antonio Court of Appeals is the only
court that applies an abuse of discretion standard of review for
the granting or denial of a special appearance. Conpare Joe Guerra
Exxon Station v. Mchelin Tyre Public Ltd. Co., 32 S.W3d 383, 386
(Tex. App.—San Antonio 2000, no pet.) (reviewing for an abuse of
di scretion) and Case v. Ganmar, 31 S.W3d 304, 307-08 (Tex.
App. —San Antonio 2000, no pet.) (sane) with LeBlanc v. Kyle, 28
S.W3d 99, 101 (Tex. App.—TFexarkana 2000, no pet.) (applying
factual sufficiency review); Daimer-Benz Aktiengesellschaft v.
A son, 21 S.W3d 707, 715 (Tex. App.-Austin, pet. filed) (same); In
re Estate of Judd, 8 S.W3d at 440-41 (sane); C Loc Retention Sys.,
Inc., v. Hendrix, 993 S.wW2d 473, 476 (Tex. App.—Houston [14'"
Dist.] 1999, no pet.) (sane); Ball v. Bigham 990 S.W2d 343, 347
(Tex. App.-Amarillo 1999, no pet.) (sane); Cadle v. Gaubart, 990
S.W2d 469, 471 (Tex. App.-—Beaunont 1999, no pet.) (sane); Happy
I ndus. Corp., 983 S.W2d at 847 (sane); Garner v. Furnmanite
Australia Party, Ltd., 966 S.W2d 798, 802 (Tex. App.—Houston [1*
Dist.] 1998, pet. denied) (sane); Al -Turki v. Taher, 958 S. W2d
258, 260-61 (Tex. App.—Eastland 1997, pet. denied) (sane). W do
not view the anendnent to the Texas Civil Practice and Renedies
Code, which adds the granting or denial of a special appearance to
the list of interlocutory orders that may be appeal ed, as intendi ng
to change previous case law holding that sufficiency of the
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reporter's record is avail abl e on appeal, the parties nay chal | enge
these inplied findings by factual sufficiency and | egal sufficiency
points in the sanme way they could challenge jury findings or a
trial court's findings of fact. Roberson v. Robinson, 768 S. W 2d
280, 281 (Tex. 1989). Where sufficiency of the evidence is
chal I enged, the standard of review on appeal is the same as that
applied in review of jury findings or a trial court's findings of
fact. 1d.; see also Kyle, 28 S.W3d at 101.

Where, as in this case, the trial court has not nade findi ngs
of fact and conclusions of law, we presunme that all factual
di sputes were found in support of the judgnent. Ameri can Type
Culture Collection, Inc., 26 S.W3d 37, 40 (Tex. App.—Houston [1°*
Dist.] 2000, no pet.); Fish, 948 S.W2d at 892. W nust consi der
all the evidence that was before the trial court, including
pl eadi ngs, any stipulations, affidavits, exhibits, the results of
di scovery, and any oral testinony. Conner, 944 S. W2d at 411;
McCulley Fine Arts Gallery, Inc. v. “X" Partners, 860 S.W2d 473,
480 (Tex. App.—El Paso 1993, no wit). W may reverse only if the
trial court’s inplied findings and resulting judgnent are so
agai nst the overwhel m ng wei ght and preponderance of the evidence
as to be manifestly wong. Fish, 948 S.W2d at 892.

| V. PERSONAL JURI SDI CTI ON

evi dence was the standard of review of a final judgnent granting a
speci al appearance. See Act of My 27, 1997, 75'" Leg., R S., ch.
1296, 8 1, 1997 Tex. Gen. Laws 4936, 4937 (codified at Tex. Qw.
Prac. & REM Cobe ANN. 8 51.014(a)(7) (Vernon Supp. 2001)); Fish, 948
S.W2d at 892; N kolai, 922 S.W2d at 236.
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A Texas court may assert personal jurisdiction over a
nonr esi dent defendant only if the requirenents of due process under
t he Fourteenth Amendnent to the United States Constitution and of
the Texas long-armstatute are satisfied. U S. Const. anmend. XV,
§ 1; Tex. Qv. Prac. & REM CooE ANN. 8 17.042 (Vernon 1997);
Hel i copt eros Naci onal es de Colonbia v. Hall, 466 U S. 408, 413-14,
104 S. C. 1868, 1871-72 (1984); CSR Ltd. v. Link, 925 S.W2d 591,
594 (Tex. 1996). The long-armstatute allows a court to exercise
personal jurisdiction over a nonresident defendant doi ng business
in Texas. Tex. Gv. PrRac. & REM CobE ANN. 8§ 17.042. The Texas
Suprene Court has repeatedly interpreted this broad statutory
| anguage “to reach as far as the federal <constitutiona
requi renents of due process will allow” CSR Ltd., 925 S.W2d at
594.

The federal constitutional test of due process consists of two
parts: (1) whether the non-resident defendant has purposely
established "m ni mumcontacts” with the forumstate; and (2) if so,
whet her the exercise of jurisdiction conports with “fair play and
substantial justice.” Burger King Corp. v. Rudzewicz, 471 US
462, 475-76, 105 S. C. 2174, 2183-84 (1985); National |ndus. Sand
Ass'n v. G bson, 897 S.wW2d 769, 772 (Tex. 1995); Guardi an Royal
Exch. Assurance, Ltd. v. English China Cdays, P.L.C., 815 S. W2d
223, 230 (Tex. 1991). The mninmum contacts analysis focuses on
whet her the non-resi dent defendant has purposely availed itself of
the privilege of conducting activities within the forumstate, thus

invoking the benefits and protections of that state’ s |aws.



Guardi an Royal, 815 S.W2d at 226. A defendant should not be
subject to jurisdiction of a foreign court based on “random’
“fortuitous,” or “attenuated” contacts. 1d.
V. M N MJM CONTACTS
A.  Specific Jurisdiction as to both Rocket and STC

A defendant's contacts with a forumcan give rise to specific
or general jurisdiction. CSR Ltd., 925 S.W2d at 594. Specific
jurisdiction is established if the defendant's alleged liability
arises fromor is related to an activity conducted within the
forum Burger King, 471 U. S. at 475, 105 S. C. at 2184; CSR Ltd.,
925 S.W2d at 595. The defendant's activities nust have been
purposefully directed at the forum and the litigation nmust result
from injuries arising from or relating to those activities.
Guardi an Royal, 815 S.W2d at 228; Vosko v. Chase Manhattan Bank,
N. A, 909 S.w2d 95, 100 (Tex. App.—Houston [14'" Dist.] 1995, wit
deni ed) . When specific jurisdiction is asserted, the m ninmm
contacts analysis focuses on the relationship between the
defendant, the forum and the litigation. Helicopteros Nacional es,
466 U.S. at 414, 104 S. C. at 1872; Cuardian Royal, 815 S.W2d at
228.

The causes of action all eged by Appellants are for an aircraft
crash in California, resulting from alleged defects in the
nodi fications of the aircraft that were nmade in Washington. The
nodi fications were nade pursuant to a contract entered into in
Washi ngton between a California resident and a Washington

corporation and, after the nodifications were made i n Washi ngt on,



the conpleted aircraft was delivered in Idaho. The alleged causes
of action agai nst Rocket and STC did not “relate[] to” or “arise[]
out of” any activity of either Appellee within the state of Texas,
as required for the exercise of specific jurisdiction. See CSR
Ltd., 925 S.W2d at 594-95 (citing Burger King, 471 U S. at 475,
105 S. C. at 2184).

Appel I ants neverthel ess urge that specific jurisdiction over
Rocket and STC nay be exercised based upon a theory of civil
conspiracy by Rocket and STC with Money to cooperate in allow ng
nodi fications that WMoney believed were of marginal safety.
Appel | ant s enphasi ze that Rocket’s business plan was specifically
to engage in nodifications of aircraft manufactured in Texas by
Mooney, a Texas corporation with its principal place of business in
Texas. Therefore, Appellants argue, their causes of action arise,
at least in part, out of contacts Rocket had with Texas that are
sufficient to create specific jurisdiction.

Specifically, Appellants contend the evidence shows that, in
the course of the process of obtaining the certificates fromthe
FAA, Rocket obtained information from Mooney regardi ng t he Mooney
ai rcraft desi gn and specifications, including Money’'s parts manual
for the M2OK and M2OM portions of its service and naintenance
manual , and information obtained from conversations wth
individuals in its engineering departnment. Appellants argue that,
wi t hout the information created and mai nt ai ned by Mooney i n Texas,

Rocket and STC could not have obtained the supplenental type
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certificates from the FAA authorizing the nodifications of the
Mooney aircraft to 305 Rockets.*

Appel l ants al so assert that Mooney was silent in response to
a letter from Rocket’s president requesting Money’ s cooperation,
evi dencing that Money sonehow acquiesced and approved of the
nodi fications of its aircraft. This evidence, Appellants contend,
establishes that their causes of action against Rocket and STC
relate to or arise out of the relationship of those parties to
Texas so as to establish specific jurisdiction over those parties.
These contentions are unsupported by the evidence or the | aw

Appel l ants’ assertion of a civil conspiracy was negated by
anpl e evidence. Mooney’s assistance was neither sought nor
recei ved. Rocket’s president, Conrad, acknow edged he never
visited Money’'s Texas facility and had no comunications wth
Mooney when Rocket applied for the supplenmental type certificates.
Rocket purchased no materials or information from Money and
obtained no information fromit for the certificates or for the
nodi fi cati ons thensel ves.

The record affirmatively reflects that, not only did Money

not cooperate or assist Rocket, but it actively opposed Rocket’s

‘Appel | ants al so contend that adoption of the original nane
“STC/ Mooney Limted” for the entity holding the first suppl ement al
type certificate for Rocket is evidence of Appellees’ desire to be
associated with Mooney. A desire to be associ ated with Money does
not lead to an inference that Appellees necessarily desired to be
associated with a Texas conpany, as Appellants contend. It is
equally likely that they nerely desired an association with the
name of a “great” aircraft, as described by Rocket’s president, and
the trial court could reasonably have so concl uded. It is also
undi sputed that the nanme STC/ Mooney Limted has been changed to
“STC Limted,” renmoving the reference to the Money nane.
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efforts to obtain FAA certification for the nodifications. The
| etter fromRocket’s president to which Money never responded was
witten in response to concerns Money expressed to the FAA
opposi ng issuance of the supplenmental type certificate after
| earni ng of Rocket’s plans to nodify the Mooney MOK airfranme.

No i nference can be drawn that Money acqui esced or approved
of the proposed nodifications fromMoney’s | ack of response to the
letter from Rocket’s president because the record is undisputed
t hat Mooney continued to oppose Rocket’s proposed nodifications.
Conrad described Mwoney's president’s reaction to the proposed
nodi fications as “violent” and acknowl edged that ani nbsity between
the two conpanies continued after that tine. The evidence shows
that Money’'s attitude toward Rocket renmined negative at |east
until 1996, sone four years after the first certificate was issued
by the FAA, and there is no evidence that it ever changed.

The record is al so uncontroverted that the informati on Rocket
obtained and used in obtaining the FAA certificates was not
provi ded by Mooney but generally cane fromother sources avail abl e
in the aviation industry. The information consisted of the MOK
flight manual, parts manual, service and naintenance manual, and
FAA regul ati ons and advi sory bulletins. Rocket hired professionals
not affiliated with it to assist in certain technical aspects of
t he desi gn. One of those conpanies was |ocated in Spokane and
another was in California. The information furnished by those

conpani es was submitted to the FAA in the application process.
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The Washi ngton conpany M ke Barry & Associ ates perforned the
structural engineering report. Conrad specifically instructed
Barry that he could not go to Mooney. The California conmpany Lake
Aero Styling & Repair was hired to verify parts nunbers for certain
conponents of the M2OK. Lake Aero obtained its information from
t he Mooney parts manuals on hand at its own facility. Lake Aero
was an aut horized Mooney service center. W hold that there was
anpl e evidence negating Appellants’ conspiracy theory as a basis
for jurisdiction.

We also agree with Appellees that use of a theory of civil
conspiracy in this context to support personal jurisdiction has
been forecl osed. National Indus. Sand Ass’n v. G bson, 897 S.W2d
769, 773-74 (Tex. 1995) (holding that |ong-armjurisdiction cannot
be based on conspiracy as a “conceptual device” to inpute conduct
of another within the forum to the defendant, but nust rest on
contacts of the defendant, itself, with the forumstate); Siskind
v. Villa Found. For Educ., Inc., 642 S.W2d 434, 436 (Tex. 1982)
(hol ding jurisdiction over non-resident individuals could not be
based on conspiracy with corporation); see also Case, 31 S.W3d at
309 (holding acts of co-defendant in Texas held insufficient to

confer jurisdiction over non-resident defendants).®

*The Texas Suprene Court has refused to recogni ze a theory of
civil conspiracy based on negligence, enphasizing that, because
civil conspiracy is an intentional tort, it cannot arise wthout
specific intent. Firestone Steel Prods. Co. v. Barajas, 927 S.W2d
608, 614 (Tex. 1996). It would logically follow that civil
conspiracy |ikewi se cannot be based on nanufacture or sale of
products under a theory of strict liability. However, we need not
deci de that question given our decision on other grounds.
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Appel lants further argue that there 1is a sufficient
rel ati onship between their contacts with Texas and their causes of
action to provide a Texas court with specific jurisdiction because
Rocket could not have nade the nodifications w thout Money’s
manufacture of the aircraft in Texas sonme twenty years before
This type of generalized “but for” relationship between the forum
and a non-resident defendant falls far short of neeting the
requi renent for specific jurisdictionthat the plaintiff’s cause of
action nust “relate to” or “arise out of” the non-resident’s
activities within the forum Helicopteros Nacionales, 466 U S. at
415, 104 S. . at 1872 W hold that the trial court’s
determ nation that specific jurisdiction was negated by Rocket and

STC i s supported by factually sufficient evidence.
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B. General Jurisdiction as to Rocket

Under general jurisdiction standards, the cause of action need
not arise fromnor relate to the activities conducted within the
forumstate by the non-resident defendant. CSR Ltd., 925 S. W2d at
595; National Indus. Sand Ass'n, 897 S.W2d at 772; see also
Schl obohm v. Schapiro, 784 S.W2d 355, 357 (Tex. 1990). In such
cases, however, the mninmum contacts analysis becones nore
demandi ng; the contacts nust be “substantial.” CSR Ltd., 925
S.W2d at 594; Guardi an Royal, 815 S.W2d at 228; Janes, 965 S. W 2d
at 597. When general jurisdiction is alleged, there nust be
“continuous and systematic contacts” between the nonresident
def endant and Texas. CSR Ltd., 925 S.W2d at 594; Cuardi an Royal,
815 S. W2d at 228.

Appel l ants  assert Rocket mai ntai ned “continuous and
systematic” activities in Texas sufficient to confer general
jurisdiction by obtaining the needed information from Money in
Texas to nodify the aircraft; attending national trade shows in
Texas; reqgularly advertising in a national trade nagazi ne; engagi ng
in a national marketing program over a period of several nonths
consi sting of a mass mailing of advertising brochures to all Money
owners, including Texas residents, followed up by tel ephone calls;
entering into distributorship and service agreenents, includingtwo
such agreenents wth Texas dealers; making sales of Rocket
conversions to Texas residents; and mai ntai ning an i nternet website

for interested, potential custoners.
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Qur task is two-fold. First, we nust determ ne whether, as
Appel I ants contend, the evidence overwhel mi ngly establishes that
these activities occurred as alleged and to the extent all eged,
contrary to any necessarily inplied fact findings in support of the
judgnment. See Fish, 948 S.W2d at 892; Conner, 944 S.W2d at 411;
Hotel Partners, 993 S.W2d at 120. |If so, in reviewing the trial
court’s decision de novo, we nust then determ ne whether those
activities, considered as a whole, constitute “continuing and
systematic” activities within the forumstate rising to the |evel
of “substantial” contacts and create a general business presence
within the forumstate to support general jurisdiction, consistent
wi th due process, over Rocket in Texas. See Fish, 948 S.W2d at
892; Conner, 944 S.W2d at 414; Hotel Partners, 993 S.W2d at 120.
1. I nformation all egedly obtained from Money in Texas:

W have previously addressed Appellants’ first argunent
regardi ng t he obt ai ni ng and use of i nformation regardi ng the Mooney
aircraft. For general jurisdiction purposes, even if the argunent
were supported by evidence, it would at best be anal ogous to an
argunment rejected by the U'S. Suprene Court in Helicopteros
Naci onal es de Col onbia. 466 U S. at 417-18, 104 S. C. at 1873-74
(refusing to consider the purchase of nost of the defendant’s fl eet
of helicopters in Texas and obtaining training for its pilots in
Texas as contacts sufficient for general jurisdiction and hol di ng
“mere purchases, even if occurring at regular intervals, are not
enough” to warrant exercise of general jurisdiction). In any

event, as previously shown, the evidence established that none of
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the information and docunentation relied upon by Rocket was
provi ded by Mooney in Texas but was obtained from ot her sources.
2. At tendance at national trade shows:

Rocket’s founder and president, Darwin Conrad, testified by
deposition that he annually attended the three |argest nationa
trade shows in the industry: the “Oshkosh” in Wsconsin; the *“Sun
and Fun” in Florida; and trade shows sponsored by a national
or gani zati on of Mooney aircraft owners, the Mooney Aircraft Pilots’
Association (“MAPA’) on the east coast, west <coast, or in
Kerrville, Texas, where that association was headquartered.

In 1991, as part of the process of obtaining the suppl enmental
type certificate, Rocket was authorized by the FAA to nodify an
M2OK as “experinental” and to fly it to different |ocations for
mar ket survey purposes. Conrad took that plane to as many as
twenty-five states. He was invited by MAPAto bring it to Texas to
that association’s annual trade show in Kerrville. Conr ad
testified that his interest was not in marketing the plane in Texas
but, rather, his interest was Money aircraft owners. MAPA is a
nati onal organi zation, and its nenbers are Mooney owners all over
t he worl d.

Rocket maintai ned a booth with brochures avail able at vari ous
national trade shows, including the 1992 through the 1997 nati onal
MAPA trade shows in Kerrville, Texas. Money owners fromall over
the country attended those shows. The conventions lasted two to
t wo- and- one- hal f days, during which the booth was allowed to be

open approximately two hours in the nornings. Omers of converted
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305 Rockets attending the shows gave denonstrations, and Rocket
rei nbursed themfor their out-of-pocket expense. Rocket’s policy
prohibited it from entering into contracts wth prospective
custoners at trade shows. Conrad’ s phil osophy was to “do your work
when you get back honme.” He would have a Rocket representative
followup with calls to persons indicating an i nterest on a sign-up
sheet at the booth.

Each case nust turn on its own facts, but we may look to
precedent for guidance. Nikolai, 922 S.W2d at 238. Attendance at
national conventions within a state does not, standing alone,
establish conti nuous and systematic contacts purposefully directed
toward that state that are sufficient to confer genera
jurisdiction. See, e.g., National Indus. Sand, 897 S.W2d at 774
(hol di ng no general jurisdiction established although non-resident
def endant nenber attended national neeting in Texas); Cark v.
Noyes, 871 S.W2d 508, 519 (Tex. App.-ballas 1994, no wit)
(hol ding attending and speaking at two national conferences in
Texas insufficient to confer general jurisdiction).

Appel lants direct us to our decision in Design Information
Systens v. Feith Systens & Software, Inc., where we held that a
non-resident’s participation in trade shows in Texas and its
activity in conducting a national advertising canpai gn constituted
activity sufficient for general jurisdiction. 801 S W2d 569 (Tex.
App. —+ort Worth 1990), rev’'d on other grounds, aff’'d in part, 813
S.W2d 481 (Tex. 1991). Contrary to Appellants’ argunent, our

hol di ng i n Design I nformati on was not based upon advertising or the
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attendance of trade shows, but was based on the fact that the
def endant’ s busi ness in Texas was shown to have built up to twenty-
five custoners. ld. at 571. W said, “[we find that such
repeated sales transactions wth residents of this State
constitutes the ‘continuing and systematic contacts’ [required for
jurisdiction].” 1Id. (enphasis added). Additionally, the facts in
Design Information are di stinguishable in that the plaintiff was a
Texas resident whose cause of action arose out of and was directly
related to the sal e and shi pnent of the all egedly defective product

to himin Texas by the non-resident defendant. Id.
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3. Advertising in national publications:

Appel I ants produced evidence that Rocket regularly placed
advertisenments in the “MAPA Log,” a nont hly magazi ne wi th worl dwi de
circulation to menber owners of Mooney aircraft and published from
MAPA' s headquarters in Kerrville, Texas. In those advertisenents,
Rocket woul d gi ve advance notice to Mooney owners of its attendance
at a future MAPA convention and would invite themto visit Rocket’s
booth. All Rocket advertisenments were “generic” in character, in
that none were specifically nodified to be directed to Texas
citizens. Rocket placed its advertisenents by nmaking tel ephone
calls, sending faxes, and mailing photos to MAPA's headquarters in
Kerrville.

Advertising in national or even international nedia, as
contrasted with state or |ocal publications directed specifically
at Texas residents, is not evidence of systematic and continuous
activities purposefully directed at Texas for purposes of general
jurisdiction. See, e.g., Hayes v. Wssel, 882 S.W2d 97, 98 (Tex.
App. —+ort Wrth 1994, no wit) (holding airplane seller’s
advertisenment in international TRADE- A- PLANE nagazi ne insufficient
to confer jurisdiction where seller did not advertise in state or
| ocal publications); Cark, 871 S.W2d at 519 (hol di ng publication
of articles in national professional journals not sufficient to
constitute purposeful availnent of privileges and protection of
forumstate); C.W Brown Mach. Shop, Inc. v. Stanley Mach. Corp.
670 S.W2d 791, 792 (Tex. App.—+Ffort Wrth 1984, no wit) (holding

non-resident seller who advertised in two national publications
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| acked m nimum contacts with Texas); see also Siener v. Learjet
Acqui sition Corp., 966 F.2d 179, 183-84 (5'" CGir. 1992) (holding
advertisements in national journals, together wth nailing
information to Texas custoners and Texas sales insufficient for
general jurisdiction), cert. denied, 906 U S. 1080 (1993); Bearry
v. Beech Aircraft Corp., 818 F.2d 370, 376 (5" Cir. 1987) (hol ding
nati onwi de advertisenents, together with other contacts with Texas,
insufficient for general jurisdiction where defendant nade no
effort to limt states in which product marketed); Kervin v. Red
Ri ver Ski Area, Inc., 711 F. Supp. 1383, 1391 (E.D. Tex. 1989)
(recognizing that it is well-established that advertising in a
nationally circulated publication is not sufficient to establish
jurisdiction within a particular forum.

Appel lants rely upon Lujan v. Sun Exploration & Production
Co., but that case is distinguishable in that the publication in
whi ch t he non-resident defendant advertised apparently limted its
distribution to the “Perm an Basin” area of Texas and New Mexi co.
798 S.W2d 828, 831-32 (Tex. App.-—ballas 1990, wit denied). The
defendant in that case had entered into contracts to perform work
in Texas and regularly performed oil field services in Texas
totaling over four hundred trips to Texas in a ten-year period.
Id. at 831. Appellants’ reliance on Hargrove v. Underwriters at
LI oyd’ s, London, is also msplaced in that the defendant there sent
newsletters directly to Texas clients rather than placing
advertisements in national publications. 937 F. Supp. 595, 606
(S.D. Tex. 1996).
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We do not find the evidence regardi ng Rocket’ s advertising in
the nationally or internationally distributed “MAPA Log” to be an
activity purposefully directed at Texas, nor do we consider it
significant that Rocket directed tel ephone calls, faxes, and mai
to MAPA's Texas headquarters sinply for the purpose of placing
t hose advertisenents for national or international distribution.
Those actions were no nore directed at Texas residents than the
adverti senents, thensel ves.

4. Di stributor-Deal er agreenents:

Appel lants also rely on two distributor-dealer contracts with
Texas deal ers. There was evidence that Rocket entered into
di stributor-deal er agreements with aircraft distributors across the
country. Rocket entered into an agreenment from1992 until Decenber
1995 with Al American Aircraft, Inc., an aftermarket Mooney
distributor, with its principal office in Texas. Al t hough Al
American was based in San Antonio, it sold aircraft, conversions,
and nodifications in the states of Florida, New Mxico, Arkansas,
Loui si ana, and Okl ahoma, as well as Texas.

Affidavits of Conrad, Rocket’s president, and Ken Shoup, Al
American’s general manager, sharply differed on certain facts
related to the distributor-deal er agreenents. Because no fact
findings were filed, we will presune that the disputed facts were
resolved to support the trial court’s order. See Fish, 948 S. W 2d
at 892. Conrad testified that the agreenents were not negoti ated
or executed in Texas. Conrad further testified that Al Anerican

bought no converted aircraft from Rocket. Instead, Al Anerican
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bought unconverted Money aircraft el sewhere and delivered themto
Rocket for conversion.

Al'l conversions were then performed by Rocket in Washington.
Rocket performed no “specul ative” conversions, but did only custom
work. As a part of its distributor-dealer contracts, Al American
agreed to purchase two conversions per year fromRocket for resale.
Al'l Anerican had a Rocket conversion perfornmed on one aircraft,
which it maintained as a denonstrator at its Texas facility in San
Antonio. Conrad estimated that ten Rocket conversions were sold
through All American to Texas residents out of a total of nore than
200 conversions sold over the seven-year period prior tothis suit.

Al'l American also agreed to serve as a service facility for
warranty work on Rocket conversions. The warranty consisted of
reinbursing a facility for work done. No special procedures or
formal training was required. |If a service center could work on a
Mooney aircraft or a Teledyne engine, it could work on a Rocket.
Rocket sent parts and paynments on occasion to service facilities
for warranty work, including two facilities in Texas—ence to Don
Maxwel | Services, Inc. and once to another facility in Texas.

Appel lants offered an unsigned affidavit of Don Maxwell,
princi pal sharehol der of Don Maxwel | Services, Inc., in d adewater,
Texas, and an affidavit regarding a phone conversation between
Appel lants’ attorney and Maxwell to prove that Mxwell was a
representative of Rocket in Texas. Rocket and STC offered a
verified, counter-affidavit of Maxwell and a copy of a dealer

certificate with an attached comm ssion agreenent stating that
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Maxwel | agreed only to refer custonmers to Rocket in return for a
commi ssion on any sale made. Maxwell confirned that his conpany
was not currently an aut horized deal er or service center for Rocket
and that the agreenment had only been for one year, 1998. No Rocket
conversions were sold as a result of any referrals by Maxwel .

Most of Maxwell’s work was on Mooney aircraft, and the
agreenent sinply allowed a service center to performwork on Mooney
aircraft and Tel edyne engines. Further, wunder the agreenent,
Maxwel | received no formal instructions from Rocket and did not
general ly buy parts fromRocket. Conrad recall ed only one instance
where Maxwel | performed warranty work on a Rocket conversion.

The cases relied on by Appellants do not support their
proposition that the evidence regarding the distributor-dealer
agreenents establishes contacts with Texas sufficient to confer
general jurisdiction. For exanple, Appellants rely on Tenperature
Systens, Inc. v. Bill Pepper, Inc., in which the relationship and
transactions between a non-resident distributor Tenperature
Systens, Inc. (TSI) for Carrier Air Conditioning and distributors
in Texas were held sufficient to create general jurisdiction over
that defendant. 854 S.W2d 669, 676 (Tex. App.-—ballas 1993, wit
dismid by agr.). The Pepper case is distinguishable in that the
evi dence there showed that an inter-distributor relationship had
continuously existed between TSI and the Texas distributors,
pursuant to which TSI transferred to and purchased equi pnment from
the Texas distributors over a period of twenty years. 1d. at 672.

In contrast, Rocket’s distributorship agreenent with Al American
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| asted only about two-and-one-half years, at nost, and its
agreenents with Don Maxwel| Services |lasted only for one year.

Additionally, wunlike the distributorship agreenents here,
whi ch had term nated, there was evidence in the Pepper case that
the inter-distributor relationship with Texas distributors would
continue into the future. Id. The agreenment with Al Anerican
termnated in 1996, and the agreenent with Maxwell was only for the
year 1998. Neither agreenent remains in effect. Moreover, Rocket
di d not purchase equi pnent fromAIl|l Anmerican in Texas or enter into
contracts with All Anerican in Texas. All Anerican sent custoners
to Rocket for conversions to be done at its facility i n Washi ngton.
Al so, unlike the Texas distributors that TSI dealt with in Pepper,
Al'l American also sold to customers in states other than Texas,
i ncl udi ng Arkansas, Florida, lahoma, Louisiana, Al abama, and New
Mexi co.

Appel I ants next rely upon General Electric Co. v. Brown & Ross
I nternational Distributors, Inc., in whichthe evidence established
t hat the non-resident defendant, Brown & Ross, had entered into a
licensing agreenent in 1983 with a Texas conpany to be its sales
agent for General Electric parts in Texas. 804 S.W2d 527, 531
(Tex. App.—Houston [1% Dist.] 1990, wit denied). The evidence
further established that the Texas conpany engaged i n “substanti al ”
and “routine” sales of counterfeit General Electric parts
distributed in Texas. 1d. After signing the agreenment, Brown &
Ross changed its letterhead to show Houston as its business

addr ess. | d.
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Here, the uncontroverted evi dence showed t hat Rocket has never
listed a Texas location as its business address or delivered a
converted Rocket aircraft in Texas. Rocket’s only office is in
Washi ngton, and Rocket performed all of its work on custoner’s
aircraft in Washi ngton and delivered the finished products in |Idaho
or \ashi ngt on. Only ten conversions were sold through Al
American’s efforts in Texas out of over two hundred conversions
sol d by Rocket over a seven-year period. We do not find that nunber
to be “continuous”, “systematic,” or “substantial” in contrast to
the sales in Pepper or General Electric. Furt hernore, Rocket
proved that no sal es were made of conversions through Don Maxwel |
Services. The non-use of that distributorship for any sal es and
only an “occasional” servicing of a Rocket by Maxwell cannot be
characterized as substantial activities in Texas.

In at |least two cases nore closely analogous to this one,
appel l ate courts have refused to find that general jurisdiction was
established by evidence of distributors or dealers in Texas. In
Bearry v. Beech Aircraft Corp., Louisiana residents purchased a
Beech aircraft in Louisiana and were Kkilled when their plane
crashed in Mssissippi on a flight to Baton Rouge, Louisiana. 818
F.2d at 00372. The survivors of the Louisiana residents filed suit
in Texas, alleging defective design of the aircraft. I|d. Beech
was a Del aware corporation with its principal place of business in
Kansas. Beech had engaged in a nationw de advertising canpaign
from 1980 to 1985, during which nearly $250 nmllion of Beech

manuf actured products flowed to seventeen independent Texas
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deal ers, one of which was a wholly owned subsidiary of Beech. 1d.
at 372. Beech representatives also visited its Texas deal ers at
their request to assist themw th mai ntenance probl ens, denonstrate
new aircraft, and provide sales incentives. ld. at 373. The
district court attributed the dealers’ activities to Beech, finding
that the existence of the distribution systemin Texas established
conduct by Beech in that forum 1d. at n. 2.

The Fifth Crcuit reversed, holding that this evidence could
not support general jurisdiction. 1d. at 375-76. |In particular,
with regard to the Beech deal ers, the court held that the existence
of the deal ership systemin Texas could not be attributed to Beech
because the deal ers were i ndependent and Beech | acked control over
their operations. 1d. The Texas distributors in this case are,
I i kewi se, independent, and the rel ationship of Rocket to the Texas
distributors is simlarly lacking in control.

Appel I ants argue that Jones v. Beech Aircraft Corp., weakens
the decision in Bearry. 995 S.wW2d 767 (Tex. App.—-San Antonio
1999, pet. dismid wo.j.). To the contrary, in finding that Beech
had conti nuous and systematic contacts in Jones, the San Antonio
Court of Appeals pointed out that the nature of Beech's
relationship toits Texas subsidi ari es has changed since the Bearry
decision, in that the evidence showed that Beech now controls its
subsidiary’s daily operations, and the subsidiary’ s business
purpose is limted to enploying sales representatives to sell

Beech’s aircraft in Texas. ld. at 771.
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The evidence sufficiently negates any attenpt to attribute
activities of the dealer to Rocket so as to establish continuing
and systematic contacts. Rocket’s agreenent with All Anmerican was
only for sone two-and-one-half years, ending in 1995. Further, its
agreenent with Don Maxwell was only for one year, and in each
agreenent, Rocket |acked control over the day-to-day operations of
t he i ndependent deal ers. Thus, we hold the nere exi stence of these
agreenents were not of such a substantial nature as to allow the
exerci se of general jurisdiction over Rocket and STC by a Texas
court.

5. Rocket’ s website:

Appel I ants of fered evi dence that Rocket nmintained a website,
accessible to Texas residents via the Internet, where potentia
custonmers could send information to Rocket as to their interest in
a conversion, and a Rocket representative could then contact them
with additional information. The evidence establishes that the

website was activated in late 1999.°

®The acci dent on which suit is based occurred May 5, 1998, and
this suit was filed in April 1999. Contacts occurring after suit
is filed have been held irrelevant in determ ning whether a
defendant’s contacts are “continuous” and “systematic.” Asarco,
Inc. v. Genara, Ltd., 912 F.2d 784, 787 (5'" Gir. 1990); Preussag
Aktiengesel | schaft v. Col eman, 16 S.W3d 110, 126 (Tex.
App. —Houston [ 1% Dist.] 2000, pet. filed). Moreover, Texas courts
have i ndi cated that contacts occurring after the date of injury are
not relevant. Preussag, 16 S W3d at 126. Because we hold that
the website is “passive,” it is unnecessary to determ ne whet her
t he date t he website becane operational is of any significance. As
well, it can hardly be argued that activation of the site within a
coupl e of nonths of the date suit was fil ed constitutes “continuous
and systematic” contacts as required for general jurisdiction.
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W do not believe that Rocket’s website establishes a
pur poseful contact with this state that would, standing alone,
establish a basis for general jurisdiction. Internet use is
characterized as falling within three categories on a sliding scale
for purposes of establishing personal jurisdiction. Jones, 995
S.W2d at 772; see also Mnk v. AAAA Dev. LLC, 190 F.3d 333, 336
(5" Cir. 1999). At one end of the scale are websites clearly used
for transacting business over the Internet such as entering into
contracts and knowi ng and repeated transmtting of files of
i nformation, which may suffice to establish mnimumcontacts within
a state. Jones, 995 S.W2d at 772. At the other end are “passive”
websites used only for advertising over the Internet, which are not
sufficient to establish mninmm contacts even though they are
accessible to residents of a particular state. In the mddle are
“interactive” websites, which allow “exchange” of information
bet ween a potential custoner and the host conputer. 1d. at 772-73.
Jurisdiction in cases involving interactive websites nust be
determ ned by the degree of interactivity. Id. at 773.

In Jones, the website displayed advertising, including an e-
mai | icon, and allowed the user to input information to which the
host could then respond by directing the user to the nearest
custoner representative in Texas. Under those circunstances, i.e.,
al l owi ng response by the host conputer, the San Antonio Court of
Appeal s hel d that the website was “interactive.” 1d. Although the
court opined that, standing al one, the website was insufficient to

confer general jurisdiction, the court nevertheless held that it
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could be considered a “factor” in determ ning whether genera
jurisdiction should be exercised. Id.

In Mnk, the Fifth Grcuit Court of Appeals characterized a
website as “passive” and insufficient to confer jurisdiction,
absent ot her contacts, where the custoner could send information to
the host but there was no opportunity for response by the host
conputer. 190 F.3d at 336. The court further held that the fact
that the website contained an e-mail link did not change its
decision. Id.

Rocket’s website was simlar to that at issue in M nk. Rocket
could not respond directly over the Internet to information
furnished by a potential custoner on the website. Using the
information furnished by the potential customer, a sales
representative would foll ow up by personal contact. W hold that
Rocket’ s website was “passive” advertising via the Internet and not
a purposeful activity directed toward residents of this state to be
considered in determ ni ng whet her general jurisdiction exists.

6. Sal es:

In 1995, Rocket hired Ed Quist as a salesman to handle a
national marketing canpaign. Qist and Conrad tried to organi ze
owners of Rocket conversions around the United States as a sales
force, offering them comm ssions in return for referrals. Quist
al so conducted a national mass mailing of advertising brochures on
t he Rocket conversion process to all Money owners. Miilings were
sent to all Money owners listed on call-in sheets in response to

t he national advertising as well as to all owners who had signed up
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at trade shows across the country as expressing an interest. Qui st
obtained a CD-ROM | i sting the approxi mtely 3,000 owners of Mboney
aircraft from TRADE- A- PLANE, a national trade publication

Qui st divided the nailings to the owners into si x geographi cal
regions of the United States. The deci sion was gui ded by the call -
ins and sign-up sheets to show where the npbst interest was
generated and by areas of concentration of Money owners.
Californiaranked as the | argest area in terns of interest shown by
inquiries fromcallers. The New York-Pennsyl vania area was al so
very “big.” Texas ranked second or third in terns of inquiries
frominterested callers. Al though Quist testified that he devoted
equal time to all three areas, Quist and Conrad al so agreed that
Texas probably ranked second or third in prioritizing their focus.
Quist sent mailings to the California and New York-Pennsyl vani a
areas first, followed by cold calls to the Mooney owners in those
areas, including Texas residents.

The process of calling all Mwoney owners took a nunber of
nmont hs, but apparently extended over a period of |less than one
year. Quist was only enployed by Rocket from 1995 to 1996 and was
succeeded by G eg Goeden, who did not carry forward the nmass
mai | i ng canpai gn and who made no cold calls. Goeden would nake
contact with a customer only if the custoner initiated action.

Al contracts were sent to custoners to sign and then were
returned to and si gned by Rocket in Spokane. Paynment was made f or
the conversion process at Spokane. Rocket tried to facilitate

getting custoners’ aircraft to Spokane where all of the conversion
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work was perforned. |In Spokane, Rocket kept the custoner abreast
of the progress of the conversion process and would hel p get them
to the facility in Spokane or nearby Coeur d’ Al ene, I|daho, for
delivery of the conpleted aircraft. Final paynent was brought by
t he custonmer to be paid upon conpletion. Up to ten hours of flight
training were given to customers in Spokane or Couer d’ Al ene, upon
conpletion of their conversions. Custoners were contacted after
delivery of conpleted Rocket conversions by periodic calls, and
Rocket sent nandatory service bulletins to all Rocket conversion
owners on three occasions as required by the FAA

Testinmony was di sputed as to how nany Rocket conversions have
been sold to Texas residents. Qut of over 200 conversions, there
is evidence that Rocket sold a total of eleven 305 Rocket
conversions and five simlar “300 Mssile” (non-turbo charged)
conversions of Money aircraft to Texas residents. Ten of those
sal es were made through Al Anerican.’” Assuming that these Texas
sal es anpbunted to about $1,000,000 of business, as contended by
Appel l ants, they account for |less than ten per cent of Rocket’s
total market.

Appel l ants argue that the evidence of Rocket’'s sales and
mar keting efforts in Texas overwhel mi ngly establishes continuous

and systematic contacts sufficient to confer general jurisdiction.

‘The majority of sales to Texas residents were through Al
American. Appel lants produced six contracts for conversions that
were ultimately perfornmed by Rocket, which were purchased by Al
Anerican for custoners. A seventh contract produced by Appellants
was not performed. Three other contracts were produced that were
performed directly by Rocket for Texas residents.
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Appel lants rely on Siskind v. Villa Foundation for Education, Inc.,
where the suprene court concluded that advertising in nationa
publications and | ocal tel ephone directories and sending
i nformational packets and applications for adm ssion and re-
enr ol | ment to the plaintiff’s Texas residence supported
jurisdiction. 642 S.W2d 434, 436 (Tex. 1982). However, Siskind
i nvol ved specific, rather than general, jurisdiction. Id. The
causes of action for breach of contract and m srepresentations in
vi ol ation of the DTPA asserted in Siskind arose directly out of the
materials sent to the Texas resident plaintiff. Id. Siskind has
no application here on the issue of general jurisdiction.

We believe that Bearry properly addresses the i ssue of sales,
and we followits reasoning. The Fifth Grcuit Court of Appeals in
that case directly addressed the issue of whether general
jurisdiction was created solely because a “large quantity of
products manufactured by the [non-resident defendant] had fl owed
into Texas during the past five years.” 818 F.2d at 372. 1In its
nat i onal mar keti ng canpai gn, Beech engaged in nationw de
advertising, |like Rocket in this case, and sold over $250 nillion

in Beech products to Texas residents through Texas distributors

during that period. 1d. at 372. Beech al so manufactured and sold
$72 mllion of airframe assenblies to Bell Helicopter in Texas and
Beech facilities in Kansas. ld. at 373. Beech had seventeen

i ndependent dealers in Texas, as well as a Texas subsidiary, and

Beech representatives occasionally visited Texas at the request of
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its dealers to assist themw th maintenance probl ens, denonstrate
new aircraft, and offer sales incentives. Id.

Refusing to disregard the evidence that Beech had carefully
structured the sales to require the negotiation, performance, and
conpletion of contracts in Kansas and that Beech had no contro
over its independent distributors or even over its subsidiary, the
Fifth Circuit held that the flowof mllions of dollars of products
to Texas residents did not create “continuous and systematic”
contacts by Beech, purposefully directed toward Texas citizens,
such that general jurisdiction was created. |d. at 377.

The evidence in this case is of sales that are far fewer and
for much less revenue in conparison to the evidence in Bearry.
Conversely, the evidence is in no way conparable to that in Jones
v. Beech Aircraft Corp., also relied upon by Appell ants, where the
San Antoni o Court of Appeals found general jurisdiction over Beech
based on, anong other activities, sales to Texas residents. 995
S.W2d at 774. First, the evidence in Jones showed numnerous ot her
direct contacts with this state, and second, Beech angered the
court by refusing to produce any evi dence of the |l evel of its sales
to Texas residents in that case, causing the court of appeals to
infer evidence of sales against it. ld. at 771-72 & n.1. W
conclude that the evidence in this case of approximtely nineteen
sal es to Texas residents over a period of seven years, constituting
less than ten per cent of its total sales, does not, standing
al one, constitute evidence of “continuous and systematic” activity

sufficient to support general jurisdiction over Rocket.
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7. Totality of Contacts:

Wi | e none of Rocket’'s activities within Texas is sufficient,
standi ng al one, to establish general jurisdiction, the inquiry for
determ ning whether mninmum contacts exist to establish genera
jurisdiction “demands . . . that all contacts be carefully
i nvestigated, conpil ed, sorted, and anal yzed for proof of a pattern
of continuing and systematic activity.” Schlobohm 784 S.W2d at
359. \Where, as in this case, the cause of action does not “arise
out of” or “relate to” the defendant’s purposeful conduct within
the state, nore contacts are required than for specific
jurisdiction because the forumstate has no direct interest in the
case. Bearry, 818 F.2d at 374. The inquiry for general
jurisdiction purposes is “broader and nore demandi ng” than for
specific jurisdiction, requiring a showing of “substantial
activities” within the forumstate, and those activities nmust stil
be “purposefully” directed into the forumstate. Id. Finally, the
i mportant focus of our inquiry nust be on the nature and quality of
the defendant’s contacts rather than only on the sheer nunber.
Guardi an Royal, 815 S.W2d at 230 n. 11

W believe that the wevidence relied on by Appellants
establishes that Rocket regularly advertised in a national trade
j ournal . Over a seven-year period, Rocket’'s president and a
sal esman attended national trade shows around the country,
including six in Kerrville attended by Mooney owners fromall over
the United States. Rocket maintained a booth for two days for

approxi mately two-and-one-half-hours per day, nade advertising
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mat eri al s avail able to Mooney owners at its booth, and provided a
sign-up sheet for persons interested in a conversion. Rocket
mai | ed brochures to all Money owners nationwi de and fol |l owed up
with cold calls. Wile Rocket focused on the Sout hwest and Texas
as its second or third area in priority, nothing in the evidence
i ndi cates that Texas residents were specifically targeted. Rather,
Rocket targeted all Money owners in all of its marketing.

Rocket entered into distributor agreenents around t he country,
including a one-year contract in Texas wth an independent
distributor, who referred no custoners to Rocket and perforned
m nimal service work, and a two-and one-half year independent
distributor agreement in Texas that resulted in sales of ten
conversions. The independent distributor agreenment was term nated
in 1996. Rocket perforned approxi mately nineteen conversions in
Washi ngton for residents of Texas over a seven-year period,
anounting to less than ten percent of Rocket’s total sales. Upon
conpl etion, the conversions were delivered in Washi ngton or | daho.

In simlar cases involving far nore contacts than those of
Rocket, both state and federal courts in Texas have held that the
test of continuous and systematic purposeful activity inthis state
was not net. The leading United States Suprene Court case is
Hel i copt eros Nacionales, in which neither the plaintiffs nor the
decedent were Texas residents or had any ties to Texas, the
helicopter crash that killed the decedent did not occur in Texas,
and the alleged m sconduct did not take place in Texas. 466 U. S.

at 413-14, 104 S. Ct. at 1872. That court held the defendant’s
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contacts with Texas insufficient to establish general jurisdiction,
even though the defendant had negotiated the contract for
transportation of the decedent with his enployer in Texas,
pur chased approxi mately ei ghty percent of its helicopter fleet from
a Texas seller, and sent pilots and ot her personnel to Texas to be
trained. Id. at 411, 104 S. C. at 1870.

In Seiner v. Learjet Acquisition Corp., the plaintiffs were
foreign nationals who sued as survivors of decedents killed in a
pl ane crash in Egypt. 966 F.2d at 180. The defendant, a Kansas
aircraft manufacturer, actually had a registered agent in Texas.
Id. at 181. A wholly owned subsidiary of the defendant transacted
busi ness in San Antoni o, and the defendant advertised in national
journals distributed in Texas and nmiled sales information to
prospective custoners located in Texas. 1d. Slightly nore than
one percent of its sales were to Texas residents. | d.
Nevert hel ess, the court had no difficulty finding | ack of general

jurisdiction based on Helicopteros Nacionales and the *“clear

precedent” of Bearry. Id.

In Reyes v. Marine Drilling Co., the plaintiff was injured
whi l e worki ng at an unknown | ocation on an off-shore drilling rig
designed by the non-resident def endant headquartered in

M ssi ssi ppi . 944 S.W2d 401 (Tex. App.—Houston 1997, no wit).
The defendant’ s numerous contacts with Texas included adverti sing
on several occasions in Texas publications for enployees;
pur chasi ng goods in excess of $183 nmillion in Texas from at | east

471 Texas vendors, as well as $63 mllion in products from anot her
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seller; entering into contracts with a Houston conpany for services
and repairs; selling $851,511.88 worth of scrap netal to Texas
conpani es; and sending representatives to Texas on at |east 204
occasions to inspect data, facilities, or equipnent. Id. at 402-
03. Finding the purchases irrelevant under Helicopteros
Naci onal es, the advertising for enpl oyees “i solated or disjointed,”
and the sale of the scrap netal nerely “sporadic sales,” the court
hel d that the standard of “conti nuous and systematic” contacts for
general jurisdiction was not net. 1d. at 404-05.

Appel l ants, as previously stated, rely on the Jones case
whi ch reversed the grant of a special appearance in a suit brought
by survivors, all foreign nationals, of persons killed in an
ai rplane crash in New Zeal and. 995 S.W2d at 774. D stinguishing
Bearry, the Jones court not only noted that circunstances had
changed with regard to the relationship between Beech and its
subsidiari es and that Beech now exercised control over the daily
operations of a wholly owned subsidiary that enployed four
desi gnat ed sal es representatives in Texas, but that Beech provided
techni cal support for Texas operators of Beech aircraft, maintained
three service centers in Texas, displayed the “Beechcraft” | ogo on
vehi cl es at Houston Hobby airport, maintained a tel ephone listing
in its name in Houston, and maintained an interactive website.
ld. at 772.

Jones i s distinguishable fromthis case in that the two short-
term distributor dealers of Rocket in Texas were independent

deal ers with no day-to-day control, and Rocket has no subsidiary in
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Texas, maintains no telephone listing in Texas, and has only a
passive website that became  operati onal only recently.
| mportantly, Jones is al so di stinguishable because the evidence in
t hat case established that Beech al so had other contacts in Texas
that were related to the plaintiffs’ cause of action. The aircraft
had been sold to a Texas resident in 1969, was operated in Texas
and Ckl ahoma for the previous fifteen years, and had been nodified
in Texas in 1976, including installation of engines and a Beech
part. Id. at 773. The Jones plaintiffs alleged that the
nodi fi cati ons made i n Texas caused the plane to be defective. Id.
The evi dence al so showed that Beech had been a party to a simlar
investigation of a prior, simlar accident in Texas. 1Id. It was
these contacts that the San Antonio Court of Appeals held, when
conbined with the sales to Texas residents, rendered the contacts
bet ween Beech and Texas sufficient to confer general jurisdiction
in Jones. 1d. at 773. No such circunstances exist in this case.

Additional cases in which multiple contacts wth Texas
conbi ned with nunmerous sales to residents were held insufficient to
create general jurisdiction include Dom nion Gas Ventures, Inc. v.
N.L.S., Inc., 889 F. Supp. 265, 267 (N.D. Tex. 1995) (finding no
general jurisdiction even though defendant had regi stered agent in
Texas and engaged in oil-well cleaning and ot her services for at
| east ei ght Texas conpanies totaling four to seven percent of its
total business); Luna v. Conpani a Pananena de Avi acion, S. A, 851
F. Supp. 826, 833 (S.D. Tex. 1994) (holding general jurisdiction

not established where defendant airline sold tickets in Texas
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t hrough i ndependent agents, had toll free nunber accessible to
Texas residents, and had even overhaul ed sone of its engines in
Texas). Considering the totality of the activities of Rocket in
light of the well-established principles for establishing general
jurisdiction, we conclude that there is sufficient evidence
negating general jurisdiction by establishing that Rocket’s
contacts with Texas were neither “continuous and systematic” nor

“substantial,” as required to create a general business presence in
Texas. Siener, 966 F.2d at 181, 183; Conner, 944 S . W2d at 414.
C. General Jurisdiction over STC

Appel I ants argued that Rocket’s contacts with Texas coul d be
attributed to STC through an agency or alter ego theory, but the
evi dence negates both theories. STC originally | oaned noney to
Rocket to fund the project of obtaining the supplenental type
certificates from the FAA The initial supplenental type
certificate was thus put in STCs nane. STC s president is Gry
Hof strand. The two principals of STC are Tracy Stevens and Gary
Hof st rand, both of whomreside in Washi ngton.

Darwi n Conrad has never been a sharehol der in STC. The record
establishes that Rocket and STC are separate corporate entities
with different sharehol ders, officers, and directors, and that the
two corporations have separate neetings of their sharehol ders and
directors, keep separate records, and file separate tax returns.
The initial loan from STC to Rocket has been paid back to the

owners of STC, who are passive investors. They wll eventually

obtain a return on their investnment when Rocket makes nore noney.
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Appel lants rely upon this court’s opinionin N kolai v. Strate

for the proposition that “contacts by a corporation’s
representative undertaken on behalf of the corporation wll be
imputed to the corporation for jurisdictional purposes.” 922

S.W2d at 240. However, the holding in that case specifically
related to an attorney’s contacts with Texas in a nalpractice
action. 1d. at 240. Nothing in Ni kolai suggests that its hol ding
shoul d be extended to inpute contacts of one corporation to an
entirely separate corporation. Mor eover, because the evidence
negates any theory under which the contacts of Rocket w th Texas
may be considered sufficient to create general jurisdiction over
Rocket , i mputing Rocket’s contacts to STC avails nothing to

Appel | ant s.
VI . FAI RNESS

In addition to “m ni mum contacts,” due process requires that
the assertion of personal jurisdiction nust conport wth
traditional notions of “fair play and substantial justice.” Asahi
Metal Indus. Co. v. Superior Court, 480 U S. 102, 114, 107 S. C.
1026, 1033 (1987); National Indus. Sand Ass'n, 897 S.W2d at 772.
The foll owi ng factors, when appropriate, shoul d be considered: (1)
t he burden on the defendant; (2) the interests of the forumstate
in adjudicating the dispute; (3) the plaintiff's interest in
obtai ning convenient and effective relief; (4) the interstate
judicial systems interest in obtaining the nost efficient

resolution of controversies; and (5) the shared interest of the

several states in furthering fundanental substantive soci al
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pol i ci es. Asahi, 480 U S at 113-15, 107 S. C. at 1033-34;
Guardi an Royal, 815 S.W2d at 231.

Where a Texas resident is pursuing a cause of action for harm
conmmitted within this state, the fairness considerations have
little inpact. “Only in rare cases . . . wll the exercise of
jurisdiction not conport with fair play and substantial justice.

" @uardi an Royal, 815 S.W2d at 231. Were the cause of action
is not connected to this state and neither of the parties is a
resident of this state, however, fairness becones of paranount
i nportance. Jones v. J.P. Sauer & Sohn, 27 S.W3d 157, 161 (Tex.
App. —San Ant oni o 2000, pet. deni ed) (hol di ng exam nati on of m ni mum
contacts unnecessary to determ ne whether exercise of personal
jurisdiction would be constitutional where evidence establishing
that jurisdiction should not be exercised based on “fair play and
substantial justice”).

Even i f we considered that Appel |l ees had m ni rumcontacts here
sufficient to satisfy due process, the evidence presents a
conpel I'i ng case that asserting personal jurisdiction over themdoes
not conport with principles of “fair play and substantial justice.”
Guardi an Royal, 815 S.W2d at 230 (noting that it is i ncunbent upon
defendant to present “a conpelling case that the presence of sone
other consideration would render jurisdiction unreasonable.”)
(quoting Burger King, 471 U.S. at 477, 105 S. C. at 2174)).

Rocket’s only facility and office, together with the majority
of its related docunents and wi tnesses, are |ocated in Spokane,

Washi ngton, where its plan for the Rocket conversion was concei ved
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and devel oped and where all conversions have been perfornmed. That
Rocket’s president and a salesman visited Texas once a year for
two-day trade shows indicates that the burdens of bringing
Wi t nesses and docunents covering a seven or eight-year period over
one thousand mles to Texas for trial would not be substantial
See MG M Gand Hotel, Inc. v. Castro, 8 S.W3d 403, 409-10 (Tex.
App. —€or pus Christi 1999, no pet.) (considering burden on def endant
to litigate in another state as factor in determ ning whether
assertion of personal jurisdiction conmports with fair play and
substantial justice). However, Rocket is a snmall enterprise with
only Conrad and one enpl oyee conprising the sales force. Moreover,
Conrad, the conpany’ s president who is actively involved in the
day-to-day business, as well|l as Hofstrand, president of STC, would
likely be required to be present throughout trial. See J & J
Marine, Inc. v. Le, 982 S.W2d 918, 927 (Tex. App.—=orpus Christi
1998, no pet.) (noting conpany established by defendant was snal
and woul d be adversely affected with all enployees likely to be
call ed as witnesses and presence of president, active in business,
woul d i kely be required throughout trial).

In contrast, while Appellants have naned Mboney Aircraft
Corporation as a defendant, Rocket and STC appear to be their
primary targets. Appellants have identified no distinct interest
in litigating in Texas, rather than in Washi ngton, where STC and
Rocket are located, or in California —their hone state and the
| ocation of the plane crash. See Bearry, 818 F.2d at 377 (noting

plaintiffs, residents of Louisiana, had no distinct interest in
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litigating cause of action in Texas for M ssissippi plane crash);
James v. Cent. Illinois RR Co., 965 S.W2d 594, 599 (Tex.
App. —Houston [1° Dist.] 1998, no pet.) (noting | ack of interest of
non-resident plaintiffs in litigating in Texas for injury with no
relation to Texas).

Most inportantly, Texas has no interest in adjudicating this
controversy. California plaintiffs are sui ng Washi ngt on def endant s
for a cause of action based on a California plane crash allegedly
caused by nodifications perfornmed in Washington to an airplane
havi ng no connection to Texas other than that it was nmanufactured
in Texas sone twenty years before. See, e.g., Bearry, 818 F.2d at
377 (holding suit by Louisiana plaintiff against Kansas aircraft
manuf acturer for plane crash in M ssissippi inplicated no distinct
interest in Texas); Guardian Royal, 815 S.W2d at 233 (holding
Texas had no conpelling interest in providing forumfor resol ution
of di spute between two non-resident insurers); Janmes, 965 S. W 2d at
599 (hol ding Texas had no interest in adjudicating dispute where
neither party was resident and cause of action did not arise in
Texas).

Texas arguably has a general interest in the quality and
saf ety of Rocket’s conversion process because sone of its converted
aircraft have cone into the state and because the airfranmes for
t hese conversions were originally manufactured in Texas. However,
as noted in Bearry, the “concerns that injuries mght occur in the
state or m ght sonehow i nplicate Texas conponent - part manufacturers

are adequately protected.” 818 F.2d at 377. This is so because
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Rocket would be subject to the specific jurisdiction of Texas
courts when and if its product causes injury in Texas. See id.
“Assertion of such broad interests do not suffice, however, to

override the burdens pl aced upon [ Appel l ees] by this lawsuit.” 1d.

Further, we must weigh the interests of Wshington and
California along with that of Texas, in considering the interstate
judicial systemis interest in obtaining the nost efficient
resolution of the controversy as well as the “shared interest of
the several states” in furthering fundanental social policies.
Guardian Royal, 815 S . W2d at 228. Sales of sone Rocket
conversions to Texas residents would possibly give Texas sone
social interest in resolving the controversy, but California has a
greater interest in the substantive social policies relatingto the
sale and distribution of Rocket conversions: the plane crash
occurred there; Decedent was a California resident; his survivors
are California residents; and Decedent acquired the aircraft in
California and apparently never had a connection to Texas after its
manuf acture. See Jones, 27 S.W3d at 162 (hol ding Louisiana had
greater interest than Texas in resolving suit where death occurred
there, plaintiffs resided there, and revol ver had no connection to
Texas). Finally, it appears that California law will apply, and
either California or Washington will provide the nost efficient
resol uti on because of the availability of witnesses and evidence in

either of those states. See Bearry, 818 F.2d at 377; Jones 27
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S.W3d at 162; see also Guardian Royal, 815 S.W2d at 233; Janes,
965 S.W2d at 599. W overrule Appellant’s sole issue.
VI1. CONCLUSI ON

Wiile this case is close, we will not substitute our judgnent
for that of the trial court. There is factually sufficient
evi dence that Rocket and STC | ack m nimum contacts with Texas to
provi de a Texas court with personal jurisdiction over them that
t he exerci se of personal jurisdiction over Rocket and STC woul d not
conport with fair play and substantial justice, and t hat Rocket and
STC negat ed personal jurisdiction under any | egal theory pl eaded by
Appel l ants. Accordingly, the trial court’s order granting Rocket

and STC s speci al appearance is affirned.

ANNE GARDNER
JUSTI CE

PANEL B: DAY, LIVINGSTON and GARDNER, JJ.
PUBLI SH
[ Del i vered February 15, 2001]
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