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CHAIRMAN SOULES: We'll call the meeting
to order. It's 10:00 o'clock. We're in session.
I'm very pleased that as many of you are here as we
see, It's a good attendance. We may have some
others coming in. The weather may have delayed
some in arriving.

I had a call yesterday, this is for your
information, from Hadley Edgar. His mother has
had, apparently, a stroke and_is not expected to
survive even the weekend, so you may want to drop
him a line. He, of course, in view of that, can't
be here today.

Justice Wallace, welcome and thank you for
being here, sir. Do you have any remarks?

JUSTICE WALLACE: No, nothing. Just
appreciate all the work these subcommittees have
been doing and all this committee is doing.

CHAIRMAN SOULES: Justice Wallaqe told me
that Pat Beard will be here this afternoon; had
some emergency over in Bryan. I guess they called
him over to help get ready for the SMU game. That
certainly is an emergency problem, for those of us
with loyalties on the other side.

Dorsaneo, don't speak.

I circulated Minutes of the last meeting, of

T
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the May 31 meeting, and Newell -- of course, most
action that was taken of any final nature had to do
with the Rules of Evidence. Newell sent me some
suggestions for amendments, which I've
incorporated.

Did anyone else have any changes or additions
to the Minutes that were circulated of our May 31
meeting?

Chief Justice Hill, welcome to you, sir.

CHIEF JUSTICE HILL: How is everybody
this morning? —
CHAIRMAN SOULES: Fine, thank you.

Is there a motion, then, that the Minutes be
approved as written and circulated with the changes
that Newell suggested and now are incorporated?

MR. JONES: I so move.

CHAIRMAN SOULES: Franklin Jones so
moves., Second?

MR. LOW: Second.

'CHAIRMAN SOULES: All in favor? Opposed?
Okay. The Minutes of the May 31 meeting then are
approved. In those Minutes there is an item where
I was to apply —-

Chief Justice Hill, let me recognize you,

sir, for any comments that you may have at this
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point in time.

CHIEF JUSTICE HILL: I don't have
anything. Thank you. I want to try to work with
you today as much as I can. And I know you've got
a real full agenda. We just always want to let you
know that we appreciate you, and we know that this
is an extremely important committee for our court
and for the people in this state, and we appreciate
all that you do.

I have seen these reports. 1I've challenged
Judge Wallace when we visited earlier about it. I
thought there might be more in there than I really
cared to know today, but it is -- represents an
awful lot of work and, of course, it's important
work and I know that y'all have got your day pretty
full. ©So I won't transgress on your time. I'm
going to be here as much as I can in and out from
the courts during the day to be available‘for any
help and assistance that I could give to you.

But I mainly just want to thank you for the
work you did. I particularly thank Luke. And I
just want to encourage all of you who have maybe
not been able because of your own schedules to do
as much as you want to do. I know all of you want

to make a contribution on this committee and you
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.desire to help and pitch in and do your part.

Sometimes some are able to do more than others in a
given vear because of the way things break for them
that year in their practice. But’if you haven't
had a chance to really get in and do your full
share, well, try to do so because we need everybody
pulling on this team. We've got so many things
coming at us right now and we're going to be
getting into this Court Administration Act pretty
hot and heavy here pretty soon and we're going to
need a lot of you on that.

So, don't -- I know you got so much talent on
this committee that sometimes it's easy when you've
got a Dorsaneo sitting there and say, you know,

"You go on and do it," or Newell Blakely, "You go

‘on and do it." But, you know, we just all need to

know that there's plenty of work there for
everybody. And when you're on these subcommittees,
well, try to pull your fair share of the load.
Thank you a lot for letting me be over here

and I do appreciéte what you're doing and hope
everything goes well.

CHAIRMAN SOULES: Thank you for coming to
see us. We certainly appreciate your being here to

help us get our work done, you and Justice Wallace.
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We'll proceed accordingly.

I have -- there is an item in the Minutes
that -- where I received a directive to apply to
the Texas Bar Foundation, which I did by making
application to David Beck and his group for
financial support for this committee. I asked for
$25,000.00 which was broken out in terms of travel
expenses and support expenses such as the expense
of printing and distributing the materials in
advance of meetings and the keeping of the court
reporter's transcript so that the exact proceedings
of this committee can be referred to later in the
event of any research pertaining to rules or other
matters that we address. That really hasn't been
done before, that I know of, on the committee.
There have been recordings, as I understand it, of
most of the proceedings, but not a written record.

It was -- and I was in trial on the Friday
that the Foundation met and in that regard did not
provide the representation that this committee was
entitled to before the Foundation. And part of the
reason, I think, that we were turned down, which
was the action taken, may have been due to my
absence. Another part of it was simply that the

Bar Foundation has limited funds for distributioh
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and had already committed a sizable amount of those
funds to the work of the Supreme Court in a
different area.

There was feeling that the service on this
committee was one of high honor and distinction and
the out-of-pocket costs to each of us for travel
should be something we would be willing to bear as
a -- in support of the work of this committee, and
I certainly don't disagree with that. Many of us
have been doing that for sometime.

Finally, David and I have talked about the
just dollar expense of the transcript of the
proceedings and cost of printing and distribution
of materials, and he has suggested that a
reapplication be made and that I again make the
effort to attend, and hopefully won't have a trial
conflict on the next occasion, to get a smaller
amount of money Jjust to pay those direct expenses.
And if it's ybur pleasure, I will go ahead and make
that application for, I guess, something in the
neighborhood of $5,000.00 to $8,000.00 to cover the
cost, which up to now I've borne. And it's no
problem, but it runs about, to date, somewhere in
the range of about $3,000.00.

So unless I hear somebody object, I'll ask

e et et o e e S e oy Antitn 4



o o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

10
the Foundation to support the dollars that go into
the transcript and the cost of preparing materials
and distributing them to try to get enough money
there to take us through the year and reimburse us
for what we've got in the first two meetings. No
objection, I'll make that effort.

I believe the -- let's see. Judge Casseb =--
I also heard from Judge Casseb. He will not be
able to attend today. He's got the first report on
the agenda. I don't know what color of bean he
drew, but he -- some of you may know that Judge
Ferris in Houston, distinguished district judge of
long service there, is terminally ill with cancer
and not able to continue, at least now, the trial
of the Pennzoil versus Texaco case. Judge Casseb
has been assigned through the administrative
judges' system to take that case to final judgment
unless by some fine stroke Judge Ferris becomes
able to resume his bench. So, Judge Casseb is in
trial today in Houston in that case -- I believe
the next item on the agenda -- and will not be able
to make a report.

Is there anyone who may want to give us any
progress report on the work of Judge Casseb's

-

committee dealing with House Bill 1658, the Court
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Administration Bill? I think he's about the only
one that could really update us.

Judge, do you want to speak to that?

CHIEF JUSTICE HILL: Well, only that the
-- we will be circulating -- Judge Wallace and his
committee will be coming in on the 16th, and the
working draft of the rules will be sent out to that
committee. Some of you are on that committee. And
be prepared to work on them and try to get
something out to the bar and to the judges for
their comment and circulation. That's the road map
that we're on in the hopes of -- I like what I've
seen so far and I think we're making some real
progress and if everybody --

I just ask you to do two things. I ask
people to be patient and not anticipate what's
going to be in these rules. They just cause
themselves a lot of consternation and a lot of
trouble and a lot of agitation which may not be
necessary. Let's wait and see what we really have
when it comes out. No one is going to just edict
it overnight. It will be sent out and there will
be plenty of time for people to digest it and to
have comment and input into the process. That's

number one,

oo s e
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I ask you to get that word around and I think
when they see these rules, that they're going to
realize that they are headed in the right direction
and for the right goals and that we're trying to
meet in a reasonable way the -- really the mandate
that we have from the Legislature to get this job
done. That's the second thing that needs to be
stressed.

We're not writing on a clean sheet of paper.
We have a statute that's been passed that says that
this is what the Legislature wants us to do. Of
course, how we go about it, we've got flexability.
But whether we go about it, I don't see that we
have any flexability unless we just want to have a
confrontation with a branch of government that I
don't think would be good for anybody. So, that's
the two things that I want to make clear.

And then the third thing is about ;hose that
are serving on the task force. Try to help us
convey the message of how that task force was made
up. It was made of volunteers from this committee.
If you're not on that task force, those of you here
who might want to be on it, if you'll remember we
asked -- came right here in this same room -- and

asked for volunteers. And those that are on the
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committee from this committee or on that task force
from this committee were those that volunteered.

Now, there have been some others that have
later been appointed, but again Qe weren't writing.
on a clean sheet of paper when it came time to put
this task force together. We had volunteers from
this committee. We had volunteers from the
Administration of Justice Committee who were
acquired the same way. We went before them, I did,
and said -- Judge Wallace did -- "Come on and help
work on this."” You don't ask people to volunteer
for something and then when it gets to be a popular
notion, ask those people to step aside. That's not
the way things are suppose to be done. And so,
this isn't a popularity contest for this task
force. We're just trying to get a job done with
people that are willing to work on it. ©Now the
other part of the committee was put together by the
presiding judges in the same way.

Now, we have gone back because of some
criticism of not being a balanced committee and
we've tried to include others. We have some of the
GADC lawyers. We have some Foundation lawyers, and
I think we could fairly say that we've done our

best to see that this committee is a fair and
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14
balanced committee. I just choose to believe that
anybody that's working on these problems have the
best interests of the bar at heart, the best
interest of the public at heart, and that's all
we're trying to do. And I think when these rules
come out, that people are going to be pretty
pleased with them. And to the extent that they can
be improved, well, that will be what the process
will be about.

And that's generally where we are, and I look
to Judge Wallace, whose leadership, I think, is
just the absolute best, to get this job done.

CHAIRMAN SOULES: I see that Ray Judice
has joined us.

And welcome here, we appreciate your coming
today, Ray. And that reminds me. I may have
omitted to send you an announcement that we're
going to have a reception this afternoon at 5:30
for this committee and several members of the
various courts and we would enjoy having you there,
too. I think I've omitted to send that to you, and
my apologies.

I think you all probably got in your
materials the statement that we will have a

reception this afternoon at 5:30, just across the
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building here, as we did last time. Our gquests
will be the members and staff of the Supreme Court
of Texas, the members of the Court of Criminal
Appeals, the members of the Austin Court of Appeals
and the district judges of Austin and some others
that we put on the guest list. But all of those
people have been invited. I don't know how many of
them will come, but that's at 5:30 across the way
in this same building.

I believe that brings us, Newell, to your
report, if you're ready to go forward with that.

I do have some extra sets of the materials
that were mailed in case someone was unable to
bring theirs. 1Is there anyone that needs a set of
the materials? Okay.

MR. BLAKELY: Mr. Chairman, this is a
small handout entitled Report on Stahding
Subcommittee on Rules of Evidence. Behiqd the
first cover letter are nine pages numbered 1
through 9. 1In those nine pages are 11 proposed
changes in the Ruies of Evidence. All of those
proposals were considered at our May 31 meeting.
We discussed them. We voted on them tentatively.
We rejected 2 of the 11. We approved 9 of the 11

with a couple of small amendments.
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The only thing that has occurred since the
May 31 meeting is that they have now been put in
the form that Luther wanted them in for
presentation to the court. And the comment on each
one has been changed up a little bit so that it now
represents a communication from this committee to
the Supreme Court.

At the head of each one of these I have
indicated whether we approved it or disapproved it
May 31. So it seems to me they're now in shape for
final action by this committee. And subject to the
desire of the committee to take them up one by one
in some fashion, I move generally that we endorse
the action of the committee May 31 in rejecting the
2 and in approving the 9.

MR. REASONER: Second.

CHAIRMAN SOULES: Because the Supreme
Court wants as much comment as this -- any one of
the members of this committee feels should be made
on any rules changed for the court's guidance even
though the motion has been made and seconded to
approve these as a total package, the chair would
entertain anf comments that anyone has either as to
the rules individually or to the group of rules.

They were thoroughly discussed on May the 31st, but

- o et e v 4
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if anyone has any additional comment to make, to
spread on the record at this time, I would like to
hear it.

All right. The motion has been made and
seconded then to recommend to the Supreme Court of
Texas -- for this committee to recommend to the
Supreme Coﬁrt of Texas that the Report on the
Standing Subcommittee on Rules of Evidence chaired
by Professor Newell Blakely be approved as written
and that the recommendation contained therein be
adopted by the Supreme Court as changes to the
Texas Rules of Evidence.

It's been made and seconded. All in favor,
please say aye. Any opposed? Okay. The action is
unanimous that the report be approved and that the
recommendation is so made.

PROFESSOR BLAKELY: Luther, I haven't
quite finished.

CHAIRMAN SOULES: I'm sorry. Okay.

PROFESSOR BLAKELY: Behind the second
cover letter dated September 30th are recommended
changes on two Rules of Evidence and Rule 207 of
the Rules of Civil Procedure. At the May 31
meeting these two proposed -- there were two

proposed changes on the Rules of Evidence,
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801l (e)(3) and 804(b)(1l). All this relates to
depositions. The committee discussed it and '
referred it for further study. And I sent out a
proposal for change on those two Evidence Rules and
on Civil Procedure 207 to the Evidence
Subcommittee, and I got Sam Sparks' permission to
send out to his committee -- subcommittee -- this
proposal. The reaction -- and this is Alternative
No. 1 that I have set up back there. The reaction
was from 12 addressees silence on part 10, which of
course the chairman interpreted as overwhelming and
enthusiastic support for the proposal.

Mr. L. N. D. Wells, Jr. said he understood
that we had approved the State Bar proposal at the
meeting and that there was no need for any further
study. And so, I included that as Alternative No.
2, back here, which would just contain two changes
in the Evidence Rules.

John O'Quinn reacted, suggesting a minor
matter, and I, in essence, have incorporated that.

I must say that I personally am in favor of
Alternative No. 1, which makes clear by this
language, these language changes in 207, that if
the deposition is taken in the same proceeding,

we're offering it in the same proceeding in which
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it was taken, that the unavailability of the
deponent is not required as a condition for
admissibility and that this wide open admission of
depoéitions taken in the same proceeding. And this
rewording éh;t's suggested in Rule 207 also makes
clear, I think, the broader meaning of "same
proceeding, " clarifies the meaning of "same
proceeding." And if it was not taken in the same
proceeding, then it would require unavailability of
the deponent. It would have to come in under Rule
804 of the Rules of Evidence.

So, I think this represents a report of our
subcommittee and maybe to some extent Sam Sparks'
subcommittee. And so, it's an open question, and I
guess procedurally I'll just move approval of
Alternative No. 1 on pages 1, 2 and 3 behind the
second cover letter.

CHAIRMAN SOULES: All right. Let me --
I'll receive that motion.

I want to be sure the record is clear on our
last action. The last action to vote pertained to
Texas Rules of Evidence 509, 510, 601, 610, 611,
612, 613, 614, 801 and 803 and 902. Let's see --
and 1007,

Is that correct, Newell? That list of rules --
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PROFESSOR BLAKELY: I have to say you
caught me by surprise. I was late catching up with
you.

CHAIRMAN SOULES: Would you then state
for the record the numbers of rules that were
covered by our last affirmative vote so that we get
those segregated from the matter that's now on the
table, please, sir?

PROFESSOR BLAKELY: Oh, all right. Well,
we're beginning back behind the first cover letter,
and we have now approved Rule -- a change in Rule
509, Rules of Evidence 509(d)(4). On page 2,
509(d) (5). Beginning at the bottom of page é,
510(d) (5). On page 3, Rule 601(a)(2). On page 4,
610, which also results in a change in numbering of
611 -- well, how shall I state this? It inserts a
new 610 and bumps up then 610 to 611, 611 to 612,
612 to 613 and 613 to 614. ‘

On page 5, 610, Rule 610(c), we rejected the
change in 611(2). We rejected, at the bottom of
page 6 and top of 7 -- we rejected Rule -- the
change in 801 (e)(l). We approved, at the bottom of
page 7, Rule 803(6). Continuing at the top of 8.
We approved the change in Rule 902(d), affidavit.

Let's see, that's the Notary Jurat, yes. We

L.
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changed the Notary Jurat in Rule 902(10)(b). And

then beginning at the bottom of page 8 we approved
the change in Rule 1007, 1-0-0-7. And that's the

end of that motion then.

CHAIRMAN SOULES: Okay. And the chair
acknowledges that those were -- those rules were
the subject of our last affirmative vote.

We are now on the second part of the
subcommittee's report.  There's been a motion made
by Professor Blakley that we approve the
Alternative No. 1 contained in that report. Is
there a second? And then I'll entertain
discussion.

~ MR. O'QUINN: I would like to second.

CHAIRMAN SOULES: All right. John

0'Quinn seconds. And we're now open for discussion

from anyone.
Bill Dorsaneo.

PROFESSOR DORSANEO: I would like to
speak in éupport of the proposal. I think that
Professor Blakely's draft harmonizes the Rules of
Evidence with the Rules of Procedure and that the
modification to Texas Rule of Civil Procedure 207
is a very good modification consistent with prior

practice and our prior understanding of the use of

ey
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depositions being restricted to the same
proceeding.

I would make an additional comment. I note
in the second packet the "Report on Standing
Committee on Pretrial and Discovery Rules," that
there is an additionai proposal from Dean Barrow
concerning what is Paragraph B of proposed Rule
207, the subject matter of the subcommittee report
chaired by Professor Blakley. And it seems to me
that the suggestion made by Dean Barrow, which is
toward the end, is a good suggestion as well. I do
not know whether a substitute motion or something
like that would be the appropriate mechanism, but
I'd suggest that we take up both recommendations
together at this time rather than coming back to
it.

CHAIRMAN SOULES: Sam, does that satisfy
you, Sam Sparks? ‘ '
MR. SPARKS: Sure, take them all up.
CHAIRMAN SOULES: Okay. Show us again
where that is in Sparks' report.
PROFESSOR DORSANEO: It's not numbered,
but it's about two-thirds of the way through. And --
MR. WELLS: Which volume?

CHAIRMAN SOULES: It would be the one
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that's entitled "Report on Standing Subcommittee on
Pretrial and Discovery Rules."

PROFESSOR DORSANEO: 1It's Rule 207 at the
top of the page, and you can find it that way, by
paging forward to Rule 207.

MR. SPARKS: 1It's the eighth page from
the back.

PROFESSOR DORSANEO: Of your report, but
there are additional pages.

MR. SPARKS: Oh, yeah, that's right.

PROFESSOR BLAKELY: Bill, I haven't found
it yet, but I saw it and I do not recall that it
would be inconsistent.

PROFESSOR DORSANEO: Well, I can read it
because the changes are minimal. 1In paragraph (b)
of Alternative No. 1 there is one suggested change
from the current language which is indicated, the
removal of the language "and duly filed." That is
consistent with current practice in that in many
circumstances depositions are not filed. But the
paragraph (1) (b) proposal requires that the suit
brought in another court, in a different
jurisdiction, be dismissed before the deposition
lawfully taken in that former suit may be used in

the suit in question.
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Dean Barrow's proposal, if you haven't found
it yet, is a broadening of that idea. And it
simply says, "when suit has been brought in a court
of the United States or of this or any other state
and another action involving the same subject
matter is brought between the same parties ...or
successors in interest, all depositions lawfully
taken [and duly filed] in the former suit may be
used in the latter..."

So, in lieu of imposing a requirement that
the first suit be dismissed, the permission to use
the deposition in another suit is broadened to
other suits involving the same subject matter, the
same parties or their successors in interest. It
seems to me that that's a sensible proposal.

MR. O'QUINN: Question. Under this
proposal, would the declarant have to be
unavailable?

PROFESSOR BLAKELY: He would not have to

be, no.

PROFESSOR DORSANEO: No.

PROFESSOR BLAKELY: This is the same
proceeding.

MR. O'QUINN: Well, that language is

found in Paragraph 2, right?

- e g . et g »W
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PROFESSOR BLAKELY: Or (1) (a) -- I mean
(1) (b), if under Alternative No. 1.

MR. O'QUINN: 1I'm looking at the page in
the report. The page in the report has Paragraph 2
and has commenf under it by Judge -- or Dean
Barrow.

MR. SPARKS: Yeah, but what has happened
is that the proposal by Blakely has changed 2 to
(b).

MR. O'QUINN: Oh, so 2 will be (b)?

MR. SPARKS: Yes.

PROFESSOR BLAKELY: (1) (b).

MR. O'QUINN: Then the caption of that is
in different proceedings whereas -- Okay. It
doesn't have that. So you're -- y'all are
recommending substituting what's on that page that
starts with No. 2, changing 2 to (b) and bringing
it over and plugging it into the prior two pages?

PROFESSOR DORSANEO: Well, I recommend
that in addition to recommending that we take that
matter up now.

MR. O'QUINN: Okay. Can I say something?

CHAIRMAN SOULES: Sure.

MR. O'QUINN: I want to tell you that I'm

very much in favor of that. And I just had a bad
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experience where I had a case in federal court and
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