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SUPREME COURT OF TEXAS ADVISORY COMMITTEE
AGENDA FOR STANDING SUBCOMMITTEE ON RULES 474-515
Russell McMains, Chairman

Meeting of March 7 and 8, 1986

Requests not addressed in November meeting:

a. Rule 492 submitted by Professor Jeremy Wicker.
b. Rule 496 submitted by Professcr Jeremy Wicker.
c. Rule 4%%9a submitted by Judge Robert Calvert.

New requests to be addressed in March meeting:

d. Rules 483, 496, 499%a by Professor Jeremy Wicker.



LAW OFFICES

SOULES, CLIFFE & REED

800 MILAM BUILDING « EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

STEPHANIE A. BELBER (512) 224-9144 BINZ BUILDING, SIXTH FLOOR
JAMES R. CLIFFE 1001 TEXAS AT MAIN
ROBERT E. ETLINGER HOUSTON, TEXAS 77302
ROBERT D. REED 713) 224-6122

SUSAN D. REED

SUZANNE LANCFORD SANFORD January 9, 1986 1605 SEVENTH STREET
HUCH L. SCOTT, IR BAY CITY, TEXAS 77414
SUSAN C. SHANK (409) 245-122

LUTHER H. SOULES Il

WILLIAM A. BRANT, P. C.
1605 SEVENTH STREET

. BAY CiTY, TEXAS 77414
Mr. Russell McMains @09) 245-1122

Edwards, McMains & Constant
P. O. Drawer 480
Corpus Christi, Texas 78403

Dear Rusty:

Enclosed are proposed changes to Rules 483, 496, and 49Sa
submitted by Jeremy Wicker. Please draft, in proper form for
Committee consideration appropriate Rules changes for submission
to the Committee and circulate them among your Standing
Subcommittee members to secure their comments.

I need your proposed Rules changes by February 15, 1986, to
circulate to the entire Advisory Committee.

As always, thank you for your keen attention to the business
of the Advisory Committee.

Very truly yours,
. o\ -

. e

// ‘»—'/’ /:'-,;
/ Py
{\_,.. e //“{’c‘&\
Luther H. Soules III
LHSIII:tk -
Enclosures

cc: Honorable James P. Wallace,
Justice, Supreme Court of Texas
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Texas Tech University

School of Law
Lubbock, Texas 79409-0004 / (806) 742-3791 Faculty 742-3785

Cctober 14, 1985 -

llzcher, Zsag.
Berrirn & lLewis

Fe: Administration cf Justice
Cormittee, State Bar ¢ Texas

Erclcsed zr:z =v oropossd amendments to Rules 18a, 30, 72, &7, 111, 112,
112, le:, 1€3, .2z, 152a, 188, 23%a, 36C, 263, 385z, <47, 469, 482, 496, 49%a,
62lz, €327, €%5, Tii, 746, 772, egce, 807, 808, 81C and 811. Also enclosed are
succested amend-ents to several Supreme Court orcers that accompany two other
rules.

The Tzsz € Trcposec changes ars necessizated =y the recent
eractment ¢ Twe nszw codes -- che Texas Covernment Ccde ancd the Texzs Civil

: c = : he arffected rules expressly refer tc civil

c
& superseced by these cocdes. The other

TO CUure errors-or<neEs=——=%

'-;1
0

St e eXisT

arendments o the agenda cf the December meeting.
e oposals at that meeting.

‘0
ty

Fespectfully,

S &Sk

+ Jeremy C. Wicker
Professor of Law

c2: Ms. Zvelyrn &, Zvent
v

Mr. Tuther =Z. Scules, III

Juszice Jezes . Wallace

“An Equal Opportunity/ Affirmative Action [nstitution”
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Rule . Filing Pleadings: Copy Delivered to All Parties or Attorneys

Wnenever any partv files, or asks leave to file any pleading,
plea, cr motion of any character which is not by law or by these rules
recuired to be served upon the adverse rarty, he shall at the same

tire either deliver or mail to the adverse rarty [aii-eaweies] or his

{ehai=’ sttornev(s] of record a copy of such pleaéing, plea or motion.

Trhe attorrey or authorized representative of such attorney, si
The attorney or authorized tat £ h att nall

2]

ertiiv to the cocurt on the filed pleacding in writing over his

g

rsonzl signature, that he has complieé¢ with the crovisions of this

ruie. IZ there is more then one adverse party ané the adverse parties

are recresented by difZerent attorneys, one cory of such pleading

shaill ze cdelivered cr mailed to each attorreyv representing the adverse
2 Zirm of zzzorrevs associcted in the case shall count &s
crns. Nzt mere then four ccpiles ¢f anv cleading, plea, or motiern shall

oe regiirsd to ke Iurnished to acdverse zarties, ané if there be more

than Icur zdverse partiss, Zour copies cf such pleading shall be
Cerosiz with the clerk of court, and the partv filing thém, or asking
lezve =c file then, shell inform all acdverse parties or their
gzternevs cf reccrd that such copies have been derosited with the
erk. Tre cocies shall be delivered by the clerk to the first four
erclicents entitled thereto, and in such case no copies shall be

recuirecd ¢ be mailed cr delivered o the adverse parties or their

71l
ot
r1
O
8]
& ]
m
S

's oy the attorney thus riling the pleading. After a copy of a
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pleading is furnished to an attorney, he cannot require another copy

of +he same pleading to be furnished to him.

Corent: The proposed amendment restores the rule to the pre-1984 version.

The current versicn 1s illogical in that it requires service of a pleading or

N
fo
=

carties only if it is not recuired by law or the rules to be

oTicn Co

r~zd on = adverse party. If a particular pleading or motion is recquired by

D

zw cr ths rules tc te served on the adverse party, then under the terms of Rule
T2 iz nesd not fte served cn the nonadverse parties. It would seem that
rcradverss gartiss would have at least as much interest -- if not more -- in a
nC or Zcticn expressly reguired bv law or rule to be served on the adverse
c2rTv, &5 2 ctlezding ©r metion that is rot :equi:e§ to be served on an adverse

T&r<v cr anv zarty. The current versicon ci the rutle Is alsc troublesome in that

iz Zirst zrzscrizes zhe circumstance uncer wnich a tleading cr motion must be
szrvsd on 311 zarsies, but the remainder oI the rule addresses sgecific




Rule 165a. Dismissal for Want of Prosecution

3. Cuzulative Remedies. . . . The same reinstatement procedure
ancd timeteble are [+s] applicable to all dismissals for want of
cresecuticn including cases which are dismissed pursuantc to the

s inherent cower, whether or not a motion to dismiss hes been

Cecm—senz: Crz—metical correction.
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Rule 182a. Court Shall Instruct Jury on Effect of Article 3716

In the cagtion of the rule, delete "Article 3716" and substitute:

Evider.ce Rule 601 (k)

716 was repealed, effective Sectember 1, 19€832. The

O
¥
A
[y]
'3
1
(T
(R
(&3
bt
9]
a
[§:]
[ 9Y]

emenced +tc conform to Evidence Rule £€01(b).




Rule 23%a. Notice of Default Judgment

At or immeciately prior to the time an interlocutory or final
default judcment is rendered, the party taking the szre or his‘
atterney shall certify to the clerk in writing the last known mailing
adcéress ol the party &cainst whom the judgment is taken, which
certificate shzll be filed among the parers in the cavse. Immediately

upor the sicninc of the judgment, the clerk shall mail bv first-cleass

the numZery znd stvle ¢f the case, the court in which the case is

£ercing, tns nemes of the parties in whose favor and &cainst whem the

+

‘25 rerncesred, and the date of the signing ¢ the judcment.

sha-finsliav-sd-szna-sudgmens, ]

Cormenz: The proposed amendment conforms the rule to the 1284 amendment to
rule 30ée&, which recuires notice by first-class mail. The last sentence of the
rule is deletec to conforﬁ to the ;984 amendment to Fule 306a, which provides
Zor up tc & nirery-day extensicn of the date on which the time period for

rerfectinc &n &pteal begins to run, if the appellant proves he has failed to

ty

receive ncticz ol the judgment.



Rule 360. Appeal by Writ of Error to Court of Appeals

S. Cost bond or Substitute. At

the time of filing the.

petiticn, or within six months orovided by section 4, the appellant

£ile
toné, cr zificdavit of irability to cay

L&-mo-Bond-ig-reauimad;]

13
a3
i
3
81
}a-
rt
[o]
t
[19)
A

. .- - . Sy
2PESEz7-if-Dermitceay—i8-2:c-ec

Comment:

zrzrezl, wnich hed rever Lkeen recuired in arn
1284 amerdments tc the rules. EBased on the

19684 amercment cf Rule 360, paragraph 8 was

the last sentence
crhance in substance.

nctice c©f agpeal in paragraph S.

jxte]

ror is periects

lieu

with the clerk an acreal bond, cash deposit in lieu of

costs, [er-a-mesice-of-appeal

&s provicec bv these rules for appeals.

when the
02 bond cr affidavit cf

1s overruled [+-ew-a-zmeuice-as

The 'croposec amendmenz deletes the reference to a notice cf

érreal by writ of error prior to the
last sentence of the comment to the

intended to state the provisions of

of Rule 263 in a shortered and modernized form, but with no
The proposed camencment also cdeletes the reference to a

See also the ccmment to the proposed amendment



Rule 363. Appeal [er-Wwies-ef-Ewwew] Perfected

wWhen a bond is required by law, the appeal is perfected when the
bond, cash deposit or affidavit in lieu thereof has been fileé or
nace, or if affidavit is contested, when the contest is overruled.
¥hen & boncéd for costs on appeal is not required by law, the appeal is

ceriected when notice of appeal is made under the rrovisions of Rule

2%6(c). [Cre-weis-gi-erupr-is-pexiccees-when-zha-vasision~-and~send-ox
ezen—Asnpasa—ta~-iitad~ar-made—<{when-perd-ta-recuimedis~am_pfiidayin~in

22Q., The crcrosecd amendment celetes the last sentence oI Fule 363, since that

gsucject matter 1is covered in Rule 360. See also the commernt to the propcsed

z—erncmsnt to Rule 360.
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Rule 447. Execution on Failure to Pay Costs

Delece “"Rule 506" and substitute:




Rule 496. Briefs of Respondents and Others

Briefs of the respondent or other party shall comply with the
provisions of the rules prescribed for an application for writ of
error and rarticularly with the provisions of Rule 469 [424] (b), (¢},

(e), (£), (), and (h) [y~43}-amd={n3].

Corment: The prcocprosed amendment deletes the erroneocus reference to Rule

214 (recuicsites cf briefs in the court of appeals) and substitutes Rule 469

(recuisices of application for writ of errcr to the Supreme Court); also, the

references <o suzdivicions (j) and (n) are deleted.




Supreme Court Order Relating to Preparation of Transcript (following Rule 376a)

The Clerk shall deliver the transcript to the appropriate Court
of Appeals. {ané-shaii-in-eii-eases-indorse-upen-—it-pefore-ie-fipaiiy

eavea-nia~-nands-as-follewar-no~-wits]

He

{h) ~he followinc indcrsement shall be macde bv the Clerk on

certificates Zor effirmance on notice under Rule 287 (a):

Applied for by P.S. con the day of , A.D.

1¢ , &nd cdelivered to P.5. on the day oZ

., A.D. 1¢ ," and shall sign his name officially

thereto. (ThRe-gsame-inserscomenz-sRgii-pe~mAce-—eR-caveisficanes—Sor

w
o

1,
ct

Cc=—ernt: E&ince the cler! he trial court delivers the transcript

éirectly to the clerk oI the cour: of appeals, instead of tc the appellant, an

irccrsemsnt of its delivery to the appellant is erroneous. Under Rule 387(a),
however, the cierk oI the trizl court may be requested by the appellee to

celiver certifiec ccpies of the judgment and the appeal bond or other document

required to perZsct an appeal. In such event, the indorsement is required.

-



Supreme Court Order Relating to Rule 388a, originally issued February 1, 1950

Delete "Rule 388-a" and substitute:

Rule 388a

Comment: Yinor textual change

Supreme Ccurt Crcder Relating to Rule 388z, originally issued 2April 24, 19

Celete "Rule 443) and substiture:

Pule £42(a)

50

Comment: Fule 443 was repealed effective 2pril 1, 1984, and the subiect

matter transierred tc fule 442(a)

- 11 -



Comment applicable to the remaining proposed amendments: 6 The following
rules contain exrress references to various articles of the civil statutes that
were repealed, affective September 1, 1985. The substance of these statutes
have been codified in either the Texas Government Cocde or the Texas Civil
Practice and Remedies Code, both effective September 1, 1985. The ;mendments
conform these rules to the two new ccdes. Several rules also need to be amended

to cocnform to the Texas Eusiness and Commerce Code ané the Texas Property Code.

- 12 -



Rule 18a. Recusal or Disqualification of Judges

In subdivision (g}, delete "Article 200a" and substitute:

sections 74.034 and 74.035 of the Texas Government Code

Fule 30. Parties to Suits

Deiete "title cf the Revised Civil Statutes o Texas, 1225, dealing with
3iils and Notes" and substitute:

Texas Business and Commerce Code

Celeze "2rticles 1986 and 1287 of such statutes" and suostitute:

section 17.001 of the Texas Civil Fractice and Feredias Ccde

- 13 -



Rule 87. Determination of Motion to Transfer

In subdivision (&) of paragraph 2:

Celete "Sectiocr 1% and substitute:

secticn 15.001

Celete "Secticn 2" and substitute:

Secrion 3" and substitute:

g=czticns 15.031-15.040

Delieze "Zubsecticns (a) and (b) of Section 4" anc substitute:

ssc=zizns 15,181 and 1S.062
Delzte "Zrticle 1295" ané substitute: _ I
the Texas Civil Practice and Femedies Code
R
Rule 1ii. Citation Ly Publication in Actions Against Unknown Heirs or

Stcckholders of Defunct Corporations

Delete "irt. 2040 of the Revised Civil Statutes of Texas, 1925," and

sukbstitute:

section 17.004 of the Texas Civil Practice ané Remedies Ccde



Rule 112. Parties to Actions Against Unknown Owners or Claimants of Interest in

Land

Delete "Acts 1231, 42nd Leg., p. 369, ch. 216" and substitute:

section 17.C05 of the Texas Civil Practice and Remedies Code

Rule 113. Citation Dy Publication in Actions Acainst Unkncwn Owners or

Clairants of Interest in Land

Deiete "I the plaintiff in an action autherized under Acts 1932

[
1
[
3

[oN

Leg., p. 369, ch. 2l€" and substitute:

Zrn suits authorized by section 17.005 of the Texas Civil Practice and

Fermeiliss Ccde, the vlaintiff,

Rule 161l. VWhere Scre Defendants Not Served

Delete "arw. 2088 of the Texas Revised Civil Statutes" ard substitute:

"cection 17.001 of the Texas Civil Practice and Remedies Code"

- 15 -
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Rule 163. Dismissal as to Parties Served, Etc.

Delete "Art. 2088 of the Revised Civil Statutes of Texas" and substitute:

section 17.001 of the Texas Civil Practice and Remedies Code.

Rule 186. Depositions in Foreign Jurisdictions

In paracrazch 2, delete "Arxticle 3746 of the Revised Civil Statutes ci

Texas" and sukstitute:
section 20.001 of the Texas Civil Practice and Remedies Code
zule 38Za. Court Unable tc Taxke Imnmediate Acticen
Deleze "Article 1€19 of the Pevised Civil Statutes, as amended" and
substituze:

section 22.22C(b) cf the Texas Government Code



Rule 463. Recuisites of Application
In line 4 of subdivision (d), delete "Subdivision 2 of Article 1728" and
sucstitute:
subsecticon (a) (2) of section 22.001 of the Texas Government Code
*n lires €é aznd 7 of subdivision (d), delete "subdivisicn of Artzicle 1728"
subsecticn ¢i secticr 22.001 of the Texas Goverrzent Code
In lineg 2 ané © cf subdivisicn (d), delete "Subdivisicn 6 of Article 1728"

sursscticn (&) (6) of secticn 22.001 of the Texas Covernment Ccde

Rule 482. Crdésrs on irplicaticn for Writ cf Error, Petit

'
o]
4]
(al}
(o]
8}
=

t
g ]
]
"r.
(]
[+1)
3

‘ e}

Pronizizticn

In the seconc caraqgragh, delete "subdivision 2 of Art. 1728 of the Revised

tn
rh

Civil Statutes c©I Texas, as amended" and substitute:

<

subsecticn (2) (2) of section 22.001 of the Texas Goverrnment Code

- 17 -



Rule 49%a. Direct Appeals

In the first paraqgraph, delete "Article 1738a" and substitute:

section 22.001({(c) of the Texas Government Code

Bule 62la. Discovery in 2aic¢ of Enforcement of Judgrent

Delete "2Zr=wicle 3772, V.A.T.S." and substitute:

sacticn 3£.001 of the Texas Civil Practice and Remedies Code

Judczant Finel for Garnishment

Celeze "suzdivision 3 of Article 4076 of the Revised Civil Statutes of

Texas, 1S2Z5" z-c substitute:

suksecticn 3 of section 63,001 of the Texas Civil Practice and

semecles Ccde



Rule 696. Applicaticn for Writ of Sequestration and Order

In the second paragraph, delete "Article 6840, Revised Civil Statutes” and
substitute:
sections 62.044 and 62.04S of the Texas Civil Practice and Remedies

Code

Rule 741. PRecuisites of Complaint
Celete "“Articles 3973, 3%74 and 3975, Revised Civil Statutes" and
subs+<itute:

secticns 24.001-24.004 of the Texas Propertv Code

Rule 746. Only Issue

Delete "Articles 3973-3994, Revised Civil Statutes" and substi+tute:

sections 24.001-24.C08 of the Texas Froperty Code

&

- 19 -~



Rule 772. Procedure

Delete "Art. 6101 of the Revised Civil Statutes of Texas, 1925," and

section 23.001 of the Texas Prcpertyv Code

rwicles 7353-7401, Revised Civil Statutes" and substitute:

sscticns 22.0221-22.024 of the Texas Property Ccde

Acle 207 Juégment wWnan Clainm Zor Improvement 1s tzade
-n lires Z and 3, delete "irticles 7393-7401, Revisecd Civil Statutes”" and
suostitute

sections 22.021-22.C42 of the Texas Property Code

<

In line 7, delete "Articles 7397-739%, Revised Civil Statutes” and

stbstitute

sections 22.022 and 22.023 of the Texas Property Code



Rule 808. These Rules Shall Not Govern When

Delete "Articles 7364-7401A, Revised Civil Statutes,” and substitute:

sections 22.001-22.045 of the Texes Property Coce

Rule 810. ERecuisites cf Pleadings

Delete "2rticle 1275, Revised Civil Statutes," and suzstitute:

section 17.003 of the Texas Civil Practice and Remedies Code

3]
>
1~
i
u
)

'
{n
[N
1

Ir the cepticn-cdelete "Article 1975" arnd substitute:

icn 17.CC3 of the Texas Civil Practice and FRemedies Ccde

In line 1, delete "Article 1275, Revised Civil Staturtes" and substitute:

secticn 17.003 of the Texas Civil Practice and Remedies Code

- 21 -
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Texas Tech University

School of Law

April 30, 1984

Honorable Jack Pope, Chief Justice
The Supreme Court of Texas

P. O. Box 12248, Capitol Station
Austin, TX 78711

Re: Conflicts and oversights in 1984 amendments to the
Texas Rules of Civil Procedure

Dear Justice Pope:

In going over the 1984 amendments, I have discovered several conflicts and
oversights, other than the ones I had related to Justice Spears earlier this
year. .

1. Rule 72. The first sentence changed the phrase "the adverse party or
his attorney of record" to “all parties or their attorneys of record."”
Shouldn't the phrase read: "all adverse parties or their attorneys of record"?
This would be consistent with the remaining language of Rule 72 and with other
rules which normally refer to service on the "adverse," "opposite" or "opposing"
party.

L/ff "Rule 92. The second paragraph was added, but it refers to a "plea of
privilege." Obviously, this should be changed to "motion to transfer venue
under Rule 86." -

Aside -~ the phrase "plea of privilege" had perhaps one sole virtue. When
it was used everyone knew this was an objection to venue under Rule 86, rather
than a motion for a discretionary change of venue under Rule 257.
Unfortunately, a motion to change venue under Rule 257 may alsoc properly be
referred to as a motion to transfer venue. See Rules 86(1l), 87(2) (c), (3)(c),
(5), 258, 259. And see Article 1995(4) (c) (2)}.

' 3. Rule 165a(3). In the second sentence the word "is" shculd be changed
to "are."

4. Rules 239a and 306a. Prior to the 1984 amendments, the language of
Rule 3064 (repealed), which dealt with notification of appealable orders
generally, and Rule 239a, which deals with rnotificaticn of default judgments
(alsc an appealable crder) were worded slightly differently, but in substance

Lubbock, Texas 79409-0001/ (806} 742-3791 Facu!ty 742-3785



- Honorable Jack Pope
April 30, 1984
Page 2

were the same. Both rules provided: “"Failure to comply with the provisions of
this rule shall not affect the finality of the judgment or order."

New Rule 306a(4),(5), however, which superseded old Rule 306d, makes it
possible for the finality of a judgment to be extended for up to ninety days.
Rule 239a was not amended. In my opinion, this creates an anomoly in that,
unless Rule 239a is to be ignored, it is possible to have the periods for a
motion for new trial, perfecting an appeal, etc., to start running at a later
date (if a party proves he did not receive notice of a judgment) for all
appealable orders and judgments, except a default judgment. Unless this was so
intended, Rule 239a should be amended to conform to Rule 306a(4),(5). '

5. Rules 360(S), (8) and 363. New Rule 360(5) requires that, in addition
to filing the petition for writ of error, a notice of appeal must be filed if a
cost bond is not reguired. Rule 360(8) says, in effect, that in such
circumstances the writ of error is perfected when the petition and a notice of
appeal are filed. It had been my understanding, at least prior to the 1984
amendments, that where a cost bond was. not required by law, an appellant in an
apreal by writ of error to the court of appeals needed only to file the
petition. Rule 363, which was not amended in 1984, supports this view. Thus
the last sentence of Rule 363 conflicts with Rule 360(8).

Aside from this problem, the word "is" in the last line of Rule 360(8)
should be changed to "are."

L/gt Rule 376a. Part (g) of the Supreme Court order relating to the
preparation of the transcript needs to be amended. The last paragraph of part
(g) should be deleted. It is obsolete in view of the 1984 repeal of Rule 390
and the 1981 and 1984 amendments of Rule 376. A party no longer needs the
authority to apply to the clerk to have the transcript prepared and delivered to
him, since Rule 376 makes it clear that the clerk has the duty to prepare and
transmit the transcript to the court of appeals.

7. Rule 418. Amended Rule 414 incorporates all the provisions of Rule
418, as well as several other rules. These Rules (415-417) were repealed, but
Rule 418 was not. Rule 418 should be repealed.

8. Rules 469(h) and 492. New Rule 469(h) requires the application for
writ of error to state that a copy has Leen served on "each group of opposite
parties or their counsel." Rule 492, however, requires that a copy of each
instrument (including "applications") filed in the Supreme Court to be served on
"the parties or their attorneys." Since two or more parties may belong to one
group, only one copy would have to be served on them as a group under Rule
469(h), but under Rule 492, each party would have to be served with a copy. Are
these two rules conflicting in their reguirements or does Rule 492 apply to all
filings in the Supreme Court except the application for writ of error?

A/g. Rules 758 and 109. Rule 109 was amended to delete the proviso (last
sentence). Rule 758, which was not amended, states: "but the proviso of Rule
109, adapted to this situation, shall apply." Rule 758 needs to be amended to
delete any reference to the now nonexistent proviso of Rule 109.

Cne final note: Section 8 of Article 2460a, the Small Claims Court Act,
was not amended by the legislature alcng with the repeal of Article 2008, which



- Honorable Jack Pope

April 30, 1984 .
Page 3

had allowed an interlocutory appeal from the trial court's ruling on a plea of
privilege. Arguably, section 8 allows such an interlocutory appeal. On the
other hand, the right to interlocutory appeal may be geared to or depend on a
right in some other statute, such as now repealed Article 2008, since section 8
begins with the phrase "nothing in this Act prevents."

I hope my comments and suggestions have been helpful.
Respectfully yours,

Jeremy C. Wicker
Professor of Law

JCW: tm
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in other respects shall conform to the rules laid
down for typewritten transcripts.

(d) The caption of the transcript shall be in sub-
stantially the following form, to wit:

“The State of Texas, }
County of

At a term of the (County Court or
Judicial District Court) of —__ Coun-
ty, Texas, which began in said county on the
day of , 19—, and which terminated (or
will terminate by operation of law) on the ______
day of 19_, the Honorable
sitting as Judge of said court, the
following proceedings were had, to wit:

A.B., Plaintiff, Inthe —_ Court of
v. No. County, Texas.”
C.D., Defendant.

{e) There shall be an index on the first pages
preceding the caption, giving the name and page of
eacn proceeding, including the name and page of
each instrument in writing and agreement, as it
appears in the transcript. The index shall be double
spaced. It shall not be alphabetical, but shall con-
form to the order in which the proceedings appear
as transcribed.

(f) It shall conclude with a certificate under the
seal] of the court in substance as follows:

“The State of Texas,

| P
County of

Clerk of the ———___ Court, inand for
County, State.of Texas, do hereby certify that the
above and foregoing are true and correct copies of
{ail the proceedings or all the proceedings directed
by counsel to be included in the transcript, as the
case may be) had in the case of v.

, No. as the same appear
from the originals now on file"and of record in this
office.

Given under my hand and seal of said Court at

office in the City of on the day of
, 19,
Clerk —____ Court,
County, Texas.
By Deputy.”

(g) The front cover page of the transcript shall
contain a statement showing the style and number
of the suit, the court in which the proceeding is
pending, the names and mailing addresses of the
attorneys in the case, and it shall be labeled in bold

ON APPEAL Rule 376-a

type “TRANSCRIPT.” The following form will be
sufficient for that purpose:

“TRANSCRIPT

No.
District Court No.

Appellant__
v.
Appellee____
Transcript from the District
Court of County, at
Texas.
Hon. Judge Presiding.

Attorney___ for Appellant__:
Address:

Attorney___ for Appellee__:
Address: —____ "

The Clerk shall deliver the transcript to the party,

or his counsel, who has applied for it, and shall in ail ¢

cases indorse upon it before it finally leaves his

hands as follows, to wit:

“Applied for by P. S. on the day of
— , AD. 19__, and delivered to P. S. on the
day of A.D.19__" and shall sign

his name officially thereto. The same indorsement

shall be made on certificates for affirmance of the
judgment. . :

—~"(h} In the event of a flagrant violation of this rule
in the preparation of a transcript, the appellate
court may require the Clerk of the trial court to
amend the same or to prepare a new transcript in
proper form at his own expense.

Entered this the 20th day of January, A.D. 1944.

Chief Justice.

_ Associate Justice.

Associate Justice.

Change in form by amendment effective January 1,
1981: Paragraph (b) is changed to provide that judgments
shall show the date on which they were signed. rather
than “rendered” or “pronounced.” Burrell v. Cornclius,
570 S.W.2d 382, 384 (Tex. 1978). The first sentence of
paragraph (c) is changed to permit duplication of pages by
methods other than typing and printing.

Annotation materials, see Vernon's Texas Rules Annotated
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OFFICE OF COURT ADMINISTRATION
TEXAS JUDICIAL COUNCIL

TO: Justice Wallace
FROM: C. Raymond Judice
DATE: Decewmber 4, 1984

RE: Certification of tramscription
Supreme Court Order following Rule 377

On November 20, 1984 the Supreme Court promulgated amendments to
the Standards and Rules for Certification of ‘Certified Shorthand
Reporters in conformity with Article 2324b, V.T.C.S.

These amendments provide, among other matters, that each
shorthand reporter, when certifying to a tramscription, indicate his
or her certification number, date of expiration of certification, and
business address and telephome number.

The Order following Rule 377 of the Rules of Civil Procedure,
provides a similar certification form but it does not require the
certification number, date of expiration of current certification and
business address and phone number of the reporter certifying.

As it is unclear whether the Supreme Court Order of November 20,
1984 amended the Order following Rule 377 of the Rules of Civil
Procedure as well as the Standards and Rules for Certification of
Court Reporters, I felt that I should bring this to your attention.

If the November 20, 1984 Order had the effect of amending the
Order following Rule 377 as well as the Court Reporter Standards,
should this be communicated to West Publishing Company to ensure that
the next printing of the Rules of Civil Procedure will include this
amendment?

If the November 20, 1984 Order did not amend the Order following
Rule 377, should . .this amendment be brought to the attention of the
Advisory Committee for possible action to bring it inte conformity
with the action of the Supreme Court of November 20, 1984?

OCA:MEMWAL.21



ORDER OF THE COURT r

M \\ K A

IT IS GRDERED by the Supreme Court of Texas that’ the fo11bwing changes; -
additions, and amendments to the Standards and"RuIes for Certification of
Certified Shorthand Reporters as they were adopted and promulgated effective
January 1, 1984, in conformity with Article 2324b, V.T.C.S.; as amended by

Senate Bill 565, 68th Legislature, Reqular Session, shall be and read as fo]lowsﬁ

Rule I., General Requirements and Definitions, 1is amended by 'adding

Parégraphs I. and J. to read as follows:

I. Certification of tramscriptions.

1. The transcription of any oral court proceedicg,

. deposition or proceeding before a grand jury, referee or court
cozmissiocer, or any other document certified by a certified shorthand
reporter for use in litigation im the courts of Texas, shall contain
as a part of the certification thkereof, the sigmature, address and
telephone number of the certified shorthand reporter and his or ker -
State certification npumber and the date of expiratiom of
certification, substantially in the fglloving form:

>

I, S » & certified shorthand
reporter of the State of Texas, do beredy certify that the sbove zad

foregoing comtains & true and corTect ftraaseription of

(insert description of materizl or
docu=ent certified)

Certified to on this the ) day of 13

(Sigaacure of Reporter)

(Typed or Priated Haze ol Keporter)

1 Certification Nusber of Reporter:

Date of Expiration of Currest Cercificatioa:

Busizess Addressa:

Telephone Kusber:




N2 A certification of a transcript of a court
proceeding by an official court reporter shall coctain ‘a certificate
signed by the court reporter substantially in the following form:

"IEL STATE OF TIXAS
CCUNTT OF

L, ¢« « o o o 6 o 6 o s s s o o oy 0fficial court reporter in and for
the « ¢« ¢ ¢ ¢ o o s s o CouTt Of .+ o o+ o o o Councy, Scate of Texas, .
do hereby certify that the above and foregoing concains s true and -
correct ctranscription of all the proceedings (or all proceediogs
directed by counsel to be included in the statement of facts, as the
case may be), in the above styled and sumbered cause, all of vhich
occurred in opems court or in chxmbers and vere reported by e,
1 further certify that this transcription of the record of the
proceedizgs cruly and correc:ly rexl:c:t the exhibics, if any, offered
by the zepsective parties.

WITNESS oy band this the o ¢ o ¢ d2Y 0f & ¢ ¢ o o ¢ o o 4, 19, ¢ « &

(Sigzature)
Pfficial Court Reporter”

@ & & ¢ @ & 3+ ® ® B. " o e s e e e

(Typed or Printed Hame of Reporter)

Certificacion Nucber of RePOZCET: o « o o o ¢ o o« o o s o o o s o @

Date of Expiraticn of Current Certification: o« o o o o o ¢ o o o &

Business Address: e e o o s 6 o 8 s o v s s e o s s°c a4 e o o
® o ©°® o & % ® ®© ® ° 8 ¥ O ° o & e & e & o 0
Telephon.e Nusber: e vw ® o o 6 o 8 & 5 © 0 e 8 ® 8 & s o o 0 o o . -
. ca e . -

-5 ' )

. 3. A persom not certified who performs the functions of a
court reporter pursuant to Sectiom 14 of Article 2324b, V.TI.C.S,
shall attach to and wmake a part of the certi fication of any depOSLtlon
which requires certification, an affidavit that no certified shorthand
reporter vas available to take the deposition, which shall be sworn to
by tkat person and the part*es to the proceedzngs, or their attorzeys
present. The certification of a tramscription of a court proceedizg
reported pursuant to section 14 of article 2324b, V.T.C.S., by a
person not certified shall coatain an affidavit sworn to by that
person,the attorcteys representing the parties in the court proceeding
and the judge presiding that no certified shorthand reporter was
available to perform the duties of the court, reporter.
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Rule 377 COURTS OF APPEALS

/(‘e) The statement of facts shall contain the certificate signed by the
court reporter in substance as follows:

“THE STATE OF TEXAS
COUNTYOF ______

I, official court reporter in and for the ______
court of . County, State of Texas, do hereby certify that the

above and foregoing contains a true and correct transcription of all the
proceedings (or all proceedings directed by counsel to be included in the
statement of facts, as the case may be), in the above styled and

numbered cause, all of which occurred in open court or in chambers and
were reported by me.

I further certify that this transcription of the record of the proceed-
ings truly and correctly ret:]ects the exhibits, if any, offered by the
respective parties. ' '

WITNESS my hand this the dayof 19 ___.

(Signature)
Official Court Reporter”
(f) As to substance, it shall be agreed to and signed by the attorneys

for the parties, or shall be approved by the trial court, in substantially
the following form, to-wit: '

“ATTORNEYS' APPROVAL

We, the undersigned attorneys of record for the respective parties, do
hereby agree that the foregoing pages constitute a true and correct
transcription (or; a true and correct partial transcription as requested, as
the case may be) of the statement of facts, and other proceedings in the
above styled and numbered cause, all of which occurred in open court or
in chambers and were reported by the official court reporters.

SIGNED this dayof — 19

(Signature)
Attorney for Plaintiff
dayof ., 19 .

SIGNED this

(Signature)
Attorney for Defendant

COURT'S APPROVAL ,

The within and foregoing pages, including this page, having been
examined by the court, (counsel for the parties having failed to agree)
are found to be a true and correct transcription (or, a true and correct
partial transcription as requested, as the case may be) of the statement
of facts and other proceedings, all of which occurred in open-court or in
chambers and were reported by the official court reporter.

Annotation materials, see Vernon's Texas Rules Annotated
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Texas Tech University

School of Law

February 6, 1985 Yy p o3 Z#?-&%

Honorable John L. Hill, Jr.
Chief Justice

The Supreme Court of Texas

P.0. Box 12248, Capitol Station
Austin, Texas 78711

(X 3

Re: Apparent error in amendment to Rule.496,
effective April 1, 1985

Dear Justice Hill:

In examining the new amendments to the Rules of Civil
Procedure, I noticed.an. apparent error in the amendment to
Rule 496. That rule, of course, prescribes the contents of
briefs filed in response to an application for writ of error.
The problem deals with the last sentence of the first paragraph,
which provides:

"Briefs of the respondent or other party shall

comply with the provisions of the rules prescribed
for an application for writ of error and particularly
with the provisions of Rule 414(b), (c), (e), (f),
(g)r (h)r (])r and (mn)." .

The reference to Rule 414 is erroneous. That rule gbverns the
contents of the appellant's brief in the court of appeals.
Instead, the reference should be to Rule 469, which prescribes,
the contents of the application for writ of error. The 1984
amendment of Rule 496 correctly referred to Rule 469, but =z=--o..
erroneously referred to subdivisions " (j) and (n)." Those
subdivisions do not exist in Rule 469, but do appear in Rule
414. The problem can be remedied by amending Rule 496 to
provide: ‘ :

"Briefs of the respondent or other party shall

comply with the provisions of the rules prescribed
for an application for writ of error and particularly
with the provisions of Rule 469 (b), (c), (e), (£f),
(g), and (h)."

-continued-

Lubbock, Texas 79409-0001/(806) 742-3791 Faculty 742-3785



Honorable John L. Hill . February 6, 1985 page 2

I have recently authored a multi-volume treatise for West
on Texas civil trial and appellate procedure which will be
released early this summer. Enclosed is a copy of a footnote
from the manuscript:which:deals:with. the_ problem in Rule 496
in somewhat more detail.

Thank you for considering my suggestion. I hope it proves
to be of some help to the Court. Incidentally, I am delighted
that you have expressed your concern and commitment to needed
procedural reforms of our Texas court system. It is comforting
to know that the leadership of the Court will continue in this
regard in the fine tradition of Chief Justices such as Jack
Pope.

"Respectfully yours,

(:;1$te C:: ‘,4gy/y
/7.%/@\
Jeremy C. Wicker

Professor of Law
encl.


http:manusctJ.pt::which:.deals=.wi

Rule 496, however, expressly refers.to Rule 414, Vernon's -
Ann.Rules Civ.Proc., which governs the contents of the
appellant's brief in ﬁhe court of appeals, rather than Rule
469, Vernon's Ann.Rules Civ.Proé;, which prescribes thg'contents
of'the application.for writ of error. This unfortunate result
probably occurred due to two ¢ompounaing errors. The 13984:-=.
amendment to Rule 496 correctly reférred to Rule 469, but not
only expreesly referrea to subdivisions (b), (¢), (e), (£f), (g)
and (h) of that rule, but also'(jJ and (ni.. Rule‘469 does hot .
contain these latter two suSdivisions,lbut Rule 414 does.

The Court amended Rule 496 again in 1985, realizieg that the
first paragraph contaiped a typographical error,‘ﬁaf instead

of déleting the reference to subdivisions (j) and (n), it

. changed the reference to "Rule 469" to "Rule 414." 1In defense

of the Court's error, however, the mix-up is somewhat under-
standable in view of the fact that the pre-1984 version of Rule
49é contained a general.requirement that briefs filed in the
Supreme Court comply with the rules prescribed for briefs in

the court of appeals. It is anticipated, or at least hoped,
that Rule 496 will .not cause any undue prejudice. Notice, howev:
that Rule 414(j) allows briefs to be written, as well as typewrit
and printed, whereas Rule 492;equires that briefs in the Supreme
Court be either typewritten or printed. Also, while‘Rule 414 (n)
deals with amendments and supplements of briefs, Rule 481,
Vernon's Ann.Rules Civ.Proc., covers the matter of amendments

of briefs filed in the Supreme Court. And see §§365, 868.






%/ Texas Tech University
vt

~{- [ " School of Law

January 17, 1984

Honorzble Franklin S. Spears
Justice, The Supreme Court of Texas
P. O. Box 12248, Capitol Station
Austin, TX 78711

Re: Error in Amended Rule 496 -

Dear Justice Spears: S;b.
¥
I happened to notice today that newly amended Rule 496 refers to
Rule 469(j) and (n), but there is no subdivision (3j) or {(n) under either
the existing or amended version of Rule 469. My guess is that the Court
intended the reference to be to Rule 414, rather than Rule 469,
-3

<
¢} Respectfully,

Jeremy C. Wicker
Professor of Law
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THE SUPREME COURT OF TEXAS CLERK

CHIEF JUSTICE

JOHN L. HILL . PO. BOX 12248 CAPITOL STATION MARY M. WAKEFIELD
JUSTICES AUSTIN, TEXAS 78711 EXECUTIVE ASST.

SEARS McGEE WILLIAM L. WILLIS

ROBERT M. CAMPBELL

FRANKLIN S. SPEARS ADMINISTRATIVE ASS'T.

C.L. RAY MARY ANN DEFIBAUGH

JAMES P. WALLACE

TED Z. ROBERTSON
WILLIAM W. KILGARLIN
RAUL A. GONZALEZ

September 26, 1985

Honorable Robert W. Calvert
McGinnis, Lochridge & Kilgore
1300 Capitol Center

919 Congress Ave.

Austin, Tx 78701

Dear Judge:

Chief Justice Hill has referred to me, as the liaison to
the Supreme Court Advisory Committee and the Committee on the
Administration of Justice, your memorandum to Mssrs. Kilgore
and St. Clair, concerning Rule 499a.

I am forwarding a copy of your memo to the chairman of
each of the above committees with the request that it be
placed on the agenda for a future meeting of the committees.

Thank you for your continued interest in the Court.

Sincerely,

Wallace

JPW:fw :
/S ¢cc: Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules & Cliffe
1235 Milam Building
San Antonio, TX 78205

Mr. Michael T. Gallagher, Chairman
Administration of Justice Committee
Fisher, Gallagher, Perrin & Lewis
70th F1., Allied Bank Plaza
Houston, TX 77002



MEMOCRANDUM.
TO: Mr. Kilgore
Mr. St. Clair
FROM: Judge Calvert
SUBJECT: Direct Appeals

DATE: September 17, 1985

1 seriously question the validity of the provision of Rule

499a, Direct Appeals, paragraph (b), which authorizes presentation

in the supreme court by direct appeal of questions involving "the
validity or invalidity of an administrative order issued by a state

board or commission under a statute of this state."

The Rule-Making Act (Art. 1738a V.A.T.S., 1984 Texas Rules of

Court, Desk Copy, page 3), enacted by the Legislature, effective May
15, 1939, conferred on the Supreme Court "the full rule-making power
in the practice and procedure in civil actions." In the same act the

Legislature expressly provided:

Such rules shall not abridge, enlarge or modify
the substantive rights of any litigant.

A constitutional amendment, adobted November 5, 1940, added
section 3-b to Artic¢le 5 of the Constitution. The section reads:

The Legislature shall have the power to pro-
vide by law, for an appeal direct to the Supreme
Court of this State from an order of any trial
court granting or denying an interlocutory or
permanent injunction on the grounds of the con-
stitutionality or unconstitutionality of any
statute of this State, or on the validity or
invalidity of any administrative order issued

by any state agency under any statute of this
State.



It will be noted that the quoted section confers carte blanche
power on the Legislature to provide for direct appeals in cases in
which injunctions are granted or denied on the grounds of the
constitutionality or unconstitutionality of any statute or on the
validity or invalidity of an administrafive order issued by any
state agency. Obviously, use of the disjunctive "or" authorized the
Legislature to provide for such appeals in either.of the situations
or in both. In 19243 the Legislature provided for direct appeals in
both situations. Art. 1738a, V.A.T.C.S. In the same statute the
Legislature directed the supreme court "to prescribe the necessary
rules of procedure to be followed in perfecting such an appeal.”

The supreme court discharged its obligation by adopting Rule

4995, Direct Appeals, T.R.C.P, effective December 31, 1943. 2as

adopted, the Rule provided a procedure for direct appeals in both of
the situations addressed by Aft. 5, §3-b, of the constitution and
art. 1738a of the statutes. A minor amendment to the Rule was
adopted Décember 5, 1983, effective April 1, 1984, but no change was
made with respecf to the two situations in which a direct appeal
would be considered. In 1983, the 68th Legislature amended Art.
1738a by removing ;he provision for direct appeals in situations.
where injunctions are granted or denied "on the ground of the
validity>or invalidity of any administrative order issued by any

State Board or Commission under any statute of this State."1

1

The amendment of the statute was effective June 19, 1983,
only five and one-half months before the amendment to the Rule
was adopted and nine and one-half months before it became effec-
tive. It is thus probable that the Supreme Court was unaware
when the amendment to the Rule became effective that its power
to provide for direct appeals had been modified by the Legislature.

-2~




Inasmuch as an amendment to the constitution was prerequisite
to the Legislature's authority to provide for direct appeals, it
follows as a matter of course that the right is a substantive right,
(as distinguished from "practice and procedure in civil actions,")
which the Legislature has now expressly removed from the court's
rule-making authority. Therefore, the provisions of Rule 499a which

purport to deal with the second situation are no longer relevant,

are invalid, and are excess baggage.






