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TEXAS SUPREME COURT
ADVISORY BOARD MEETING

September 12, 1986

CHAIRMAN SOULES: I want to thank each
and evéry one of you for being here today for our
ﬁeeting. And I know how difficult it is for each
of you to arrange schedules to come here for a.
two-day meeting. And we've had -- I beiieve, this
is the fourth one now in a little over a year.

So, we've taken an awful lot of your time. f
think it's been very productive. y

We've submitted many rules to the Supreme
Court. We've given a lot of other rules, many
more rules, careful consideration. The
;transczipts have been produced. The pers;ns who
havg proposed rules changes or asked us to look a%
problems that they saw in the rules -- those being
people, judges, lawyers, interest groups like
process servers -- have all been in each case
where we have passed on a rule either to recommend
it be rejected or recommend that it be approved
with some change or approved as submitted -- each

of those individuals that sought our review has

been written to and the copy of the transcript

512=4874~R427 SHUDPREME COIIRT RIFPARTERG CUHAUTT.A RATDA
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r&ages that contain the debate on that suggesticon
have been sent out to them.
So the public of the state and particularly

the judiciary &nd the lawyers who have sought our

~review know the extent to which we have taken our

time to look at these things, and you have taken
youf time to lébk at theif suggestiéns. And
tﬁat's vefy ihéortaﬁt and thank you for all ycur
wofk Qé to now. |

Justiée Wailace, dié you have anything you
wanted to say to the group asseﬁbled here as)ke
convene? )

JUSTICE WALLACE: Just one thing. I'a

like to introduce Roxanne Cofer, the young lady

,there with her back to the wall. We have stearted

&n intern program with the various law schools

around the state. Roxanne is from Texas
Scuthern. We have anoiher young man from UT who
is going £0 be Qorking with my office.

We have four four-drawer file cabinets over
in our library containing all the records of this
committee since it first started in 1941 andéd those
records are in various orders of array and

disarray.

We had a young man from Pepperdine who worked

ST 27_ A7 A_2A727 CTINDDLT 7ANATTDM DT DHhHATYMIT DO AITAITTDT A DAMDC
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5
one summer, then Guy Allison's son worked with us
one summer. And we ha;e had two young ladies from
UT who worked here in the summer, and now we have
these two this semester.

What we're trying to do is get all of those
records in form in which they can be copied and
forwarded to every branch of the state library
afound the state. ‘; understand there's roughly 20
of them. The requests that come to my office are
really a full-time job almost.

I explain to the lawyers we just don't ﬁave
time to do research on the history of these rules

for them. And as soon as we can get these rules

in the form that it can be useful to the lawyers

and judges, then we're going to attempt to get

.them copied and distributed around the state where

mosp of the lawyers will have access to the

complete history of these rules and they can do

their research themselves.

And so I just wanted you to meet Roxanne, and

I asked her to come over and sit in on the

committee a while and see how all that stuff is

generated that she's éoing to be working with.
CHAIRMAN SOULES: Thank you, Judge.

Pirst order of business, I guess, is to review the

512-474-5427 SUPREME COURT REPORTRERS CHAUFT.A RATRS
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minutes that were mailed out. The minutes that
are on pages 2 through 11, I believe, of this
material.

Does everyone have a booklet of materials?
They're in boxes. If anyone doesn't have one, if
you'll'raise your hand, I'll get one for you.
Ckay. I did receive from Newell some suggestion
fﬁx changes, and as always, he was exactly right.
We needed to make those changes, and I think
they're in here; Are there any other changes ﬁo
the minutes of the May 15, 16 and 17 meetingé

MR. SPIVEY: Can you give me just a
second?

CHAIRMAN SOULES: Pardon?

MR. SPIVEY: Just a second.

CBAIRMAN SOULES; Yes, sir.

MR. SPIVEY: Luke, I don't see in
there a reference to the final vote on the
advisory rules. Is it in there? 1Is that
reference in that =--

CHAIRMAN SOULES: The Administrative
Rules?

MR. SPIVEY: Yes.

PROFESSOR EDGAR: It's at the top of

page 7, I believe.

812-474-5427 SHPREME CONRT REPORTRRSK CHAVYRI.A RATEQ
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MR, SPIVEY: No.

CHAIRMAN SOULES: It would be after
the first day.

MR. SPIVEY: It was at the end of the
meeting is when I recollect the vote was taken on
that. There was a motion early on and it was
called --

JUDGE THOMAS: At the top of page 6.

PROFESSOR EDGAR: At the top of page
7, 007.

CHAIRMAN SOULES: Oh, it is. It's at
the top of page 7 in these materials, which is

page 6 of the minutes, and that's why I wasn't

being able to follow. Page 6 of the minutes is on

page 7 of these materials.

MR. BRANSEON: It looks like some of
the‘language was abbreviated, but it got the point
across.

MR. SPIVEY: If Mr. Branson will
accept it, it's all right with me.

MR. BRANSON: I accept it.

CHAIRMAN SOULES: Well, the remarks
are in the record I assure you. They're in the
transcript of the record verbatim. Is there a

motion to accept the minutes, approve the minutes

512-474~-5427 SUPREME COURT REPORTERS CHAVETLA BATRS
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as they are submitted here?
MR. BRANSON: So moved.
CHAIRMAN SOULES: Second?
PROFESSOR BLAKELY: Second.
CHAIRMAN SOULES: All in favor, say
*1I." Cpposed? Theyfre approved.

Some of the most importamt work we'll do at
tﬁis session is to take a look at the charge
rules, but I certainly want to wait until David
Beck 1is here, if at all possible, but I do want to
do that this morning.

And, Chief Justice Pope, I'm certainly"
pleased that you were able to be here with us

today particularly because of your interest in the

Court's charge rules and then just generally

~because your presence always helps us so much.

But we will do that sometime this morning.

(Off the record discussion
(ensued.

CHAIRMAN SOULES: So, we'll postpone
that at least until a little bit later in the
morning to give David Beck a chance to get here.
He is the one that has led the reporting on ihat

up to now.

512-474-5427 SUPREME COURT REPORTERS CHAVFEILA RATERS
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Broadus, how do we stand on the Supreme Court
facilities work?

MR. SPIVEY: I need to defer to Harry
Reasoner on that.

MR. REASONER: Well, I need to defer
to somebody else, Broadus, if you have somebody in
mind.

MR. SPIVEY: We did meet and I had a
proxy there. I was informed about the meeting and
I think, Harry, if I'm correct in summing this up,
that it was the belief that it would not be in the
best interest of the Supreme Court with the

legislative meeting at the time it is to try to

make a recommendation that might incur more

financial involvement. I don't have that

.correspondence with me and I'll get that later and

givg you a report on it.
CHAIRMAN SOULES: Okay. Thank you,
Broadus.

Judge Thomas, you had some rules that =-- rule
changes that you brought in, and I think you've
distributed those, have you, to the group or have
they been passed around?

JUDGE THOMAS: The ones that were

here; some may not have the copies. I think you

R12~474~-5427 SUPRFME NIRRT REPARMERA AUAVET.A RAMDC
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10
have plenty of copies up there.

CHAIRMAN SOULES: Let me just pass
these around. They start out with Rule 8.

PROFESSOR EDGAR: I'll pass them out.
Does Judge Wallace have one?

CHAIRMAN SOULES: Let me give him
one.

JUSTICE WALLACE: Thank you.

JUDGE THOMAS: Luke, according to what
I perceive to bé the instructions of the committee
in May, the Rule 8 has been rewritten and wiil
become a rule called 'attorney—in-chaxgg.' *And I
tried to be as specific as I could about
designation of the attorney in charge, who would
designate and what would happen if no one did.

CHAIRMAN SOULES: Well, the whole Rule
8 is awkward language. This is =~ I believe this
-~ Judge, as I read it, this pretty much follows
what the committee sought to do or giving you
direction to do, does it not?

JUDGE THOMAS: Yes. I think that I --
frankly, I did go a little further when I added =--
the language that I had taken down from the
commiftee really did not say who would do the

designation and so I threw in that ®"designated in

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES




. r__]

10

Il

12

13

14

15

16

17

18

19

20

21

22

23

24

25

11
writing by such party and filed with the Court.”
And that was not langu;ge which we had talked
about at the May meeting.

MR. REASONER: Do you contemplate that
the client would actually sign something?

JUDGE THOMAS: No. What I wanted to
make sure is that someone on behalf of the client
cbuld designate thellead attorney.

CHAIRMAN SOULES: Let's see. What
Harry is concerned about is it's designated in
writing by such party.

JUDGE THOMAS: Yes.

CHAIRMAN SOQULES: You're concerned

that that might be construed as meaning that the

party has to sign a designation.

MR. REASONER: (Nod affirmative).
Isn't that taken care of with the last sentence,
though?

CHAIRMAN SOULES: The last sentence
helps with that.

MR. BRANSON: Luke, could you tefreéh
our recollection of what we're trying to cure with
this?

CHAIRMAN SOULES: We're going at the

¥

problems raised by Ray Hardy, and they're on page

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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13 of the materials here.

JUDGE THOMAS: Who do you notify; and
who is responsible; and who is in charge; and
where do notices get sent?

MR. BRANSON: But this rule would be
relati§e solely to mail, not such things as when a
case is called for trial, what lawyer shows up to
tfy it, or would it?

MR. SPIVEY: I think it would help me
if I knew a little bit more about that,
specifically, what the change in Rule 8 is téying
to address. I don't get a clarification frvm Mr.
Hardy's letter to Judge Wallace what his specific
problems are.

CHAIRMAN SOULES: Well, of course, the

-first one is that it says, "The attorney first

emp}oyed shall manage the case.”™ How do we know
who is first employed?

MR. SPIVEY: Yes, but --

CHAIRMAN SOULES: Or how does Ray
Hardy or a judge know who is first employed? The
way this rule would operate, that Judge Thomas has
proposed, is that the attorney that first signs
the pleading for a party is the lead counsel.

MR. SPIVEY: I don't have any problem,

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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13
let me make myself clear, with the wording. It
seems all right. I've got a couple gquestions.
But I'm just wondering, if you're going to change
the rule, what are the specific problems that have
been experienced under the rule? Why do you need
to know who is going to be --

JUDGE THOMAS: Okay. As I understand
if, it has to do stiictly with notice and who gets
a.notice of what, whether it be a -- one of those
magic little "if you don't do\something, we're
going to dismiss it for_want of prosecution"‘énd
so forth, and exactly to whom are those notices

sent?

MR. SPIVEY: I think I understand what

his problem is. Let me verbalize it, then. 1Is it

-Mr. Hardy does not want to send notices to all

coupsel of record, simply to each party, and that
being to the attorney in charge for each party?

CHAIRMAN SOULES: AJudge Thomas?

JUDGE THOMAS: That's the way I
understand it.

MR. SPIVEY: But what I'm really
concerned about, what I don't find in his letter,
is some statement about what kind of a problem

that is, because we may create more of a problem

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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14
by addressing Mr. Hardy's problem in the sense
that everybody, I think, nowadays is involved 1in
multiple-party cases where you have multiple
attorneys for a client, and one of the things that
saves some of us poor practitioners from
malpraétice is the fact that our co-counsel gets
notice and instead of searching through all of our
hSnds, that one of them catches it.

CHAIRMAN SOULES: Are you suggesting,
then, that every counsel for every party be
served?

MR. BRANSON: What's the down s<ide of
this?

CHAIRMAN SOULES: Well, just the

paperwork.

MR, MCMAINS: Expense, I imagine.

CHAIRMAN SOULES: Yes.

MR. SPIVEY: Well, you know, we See --
I'd 1like to hear from Harry or somebody on the
defense side because I would gamble that they
experience some of the same problems that we do,
and if the clerks really have an overwhelming
problem, maybe we ought to make a change to

accommodate them.

I personally prefer that everybody get

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES




! !

10

Il

12
13
14
15
16
17
l8
19
20
21
22
23
24

25

15
notice, every counsel whose name appears of
record, but if that's just an overwhelming =-- if
it really is an overwhelming problem, I've got é
problem with addressing it.

CHAIRMAN SOULES: Every counsel of
record would include every lawyer in a law firm
who ever signed anything that went of record
b€cause they are thén counsel of record. In othner
words, if 10 of the lawyers in my law firm at one
point or another signed a notice to take a
deposition, another one signs a different noéice
to take a deposition, another one sends out

interrogatories, every time those are filed,

they're counsel of record, and I don't need 10

copies in my office.

MR. SPIVEY: I agree with you, and I
thipk we ought to address that problem.

PROFESSOR DORSANEO: Mr. Chairman?

CHAIRMAN SOULES: Yes, sir, Bill.

PROFESSOR DORSANEO: Related to that
problem, many firms have gotten into the habit of
having the firm sign and have the attorneys sign
underneath in some sort of a representative
capacity. I've always wondered whether there was

any authorization for that at all or whether that
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signifies anything at all. It's part of the same
problem, especially when lawyers go from one firm
to another firm during the time period that the
case is pending. What happens under those
circumstances? I think we really do need to deal
with tﬁat.

MR. BRANSON: You know, Luke, along
tHat line, though, it's not bad sometimes to have
notices to one or two lawyers who in the same firm
are working on £he trial because it's pretty easy
within a firm to file -- to kind of be in limbo
between one or two lawyers who are working »n it
and each think the other is taking care of the
problem. I see that more in defense firms than I

do in plaintiffs firms. But I've sureigiven some

{notices to some lawyers that things didn't get

done because they thought one of their associates
was handling it.

CHAIRMAN SOULES: Is there a
response? I mean, where does that responsibility
lie? Does it lie with Frank who should send
multiple copies to the defense? Does it lie with
the clerk for him to straighten out those failures
to communicate? Or where do =-- how does that --

how should that be handled? Harry?
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MR. REASONER: Well, you know, just
reading Ray Hardy's letter -- and I don't know
whether there's been any discussion with him or
not -- he doesn't suggest an admininstrative or
cost burden in sending a notice to one lawyer. We
have long had in the Federal Courts in the
Southern District of Texas an attorney-in-charge
rﬁle, which I'm afréid I can't recall verbatim but
I.think it's somewhat different than that -- but 1
had understood the purpose of it, Broadus, was not
-- I think that they continue to give noticelto
all firms that appear in a matter, but they use

the attorney-in-charge concept so that if there

are any immediate hearings or something that there

is one person that the Court can discharge his

.responsibility by calling and saying we're going

to pave a restraining order, sanctions, et
cetera. But as far as written notices, I think
they mail them to all attorneys of record.

Now, the Southern District does not permit
the discretion -- it seems to me the last sentence
of this rule may cause more of a problem, Judge,
than ameliorate anything. You know, we frequently
get pleadings signed by multiple lawyers and --

you know, I mean, it's not uncommon to have three
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or four lawyers sign pleadings. So, the way it's
presently written, I think that we wouldn't be
advancing the ball.

But I think in the Southern District, you are
simply required to file a designation of attorney
in chaige when you answer and when you file a
petition. I've not known it to cause any
pfoblems.

JUDGE THOMAS: I remember -- or my
notes indicated'from the May meeting there was
some concern by the committee of what would Happen
if no one decignated. .

MR. REASONER: I don't really think

it's a real world -- I mean, I've never heard of

anybody having a problem because of that. I mean,

~you might be reprimanded by somebody for not

complying. But at least in the Southern District
of Texas, they give notice to the people -- at
least one notice to each firm on the pleadings, as
far as I know.

PROFESSOR EDGAR: Luke, in looking at
-- in.kind of picking up on what Harry was saying
in somewhat a different light, Rule 8, as it is
now cast, is directed to the problem that you

mention. That is, if the Court needs a hearing,
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who is going to be the lead counsel, who can the
Court contact, that type of thing, because it
says, "the attorney first employed shall be

considered leading counsel in the case and, if

' present, shall have control and management of the

case unless a change is made by the party."
Whereas, this proposed Rule 8 seems more
dfrected to whom thé clerk should direct
information as distinguished from lead counsel.
It seems to me like they might have two different
purposes, and I'm not sure that Rule 8 as it;s now
proposed really covers the =-- eveﬁ if we wanted to
use it, really covers the situation that is now
covered by the current rule.

CHAIRMAN SOULES: Frank Branson.

MR. BRANSON: Eadley, how would you
env?sion under the proposed amendment, the
following~pfoblem to be handled? Let's say Harry
has a case come in and he turns it over to one of
his associates but he intends to try it, and his
associate is virtually in charge of discovery, énd
he is designated the attorney-in-charge. As the
case approaches trial, Harry is out of pocket, the
associate is available for trial. Would that be

handled the way it is under the current Rule 8 or
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would this affect that in any manner?
PROFESSOR EDGAR: Well, it seems to me
that the attorney =-- as this now reads, Linda, and

I think it was your intention, was it not, that

the attorney that apparently signed the original

pleadiﬁg -- I presume that'é the same person that
engaged in the discovery process -- would be the
aftorney in charge until a subseguent designation
was made. That's the way I would read the
proposed rule.

MR. BRANSON: Can there be more éhan
one attorney in charge? °

MR. REASONER: Not the way it operates
in the Southern District of Texas.

CHEAIRMAN SOULES: Broadus.

MR. SPIVEY: The problem I think this
doe; address is the problem of multiple attorneys
for one client. For instance, most recent =-- I
can think of three cases where a single defendant
has had three attorneys who apéeared of record,
all different firms. I can see where a notice to
a single firm would be adequate, but it just seems
to me that if you have three different firms
representing a party, you would want

representation.
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Same thing with the plaintiffs, it's not
unusual to have multiple plaintiffs all file under
the same petition. And I guess you would --
designated as one-party plaintiffs and would only
4 get six strikes, usually, but certainly each of
those attorneys are handling perhaps different
aspects of the case.

MR. REASONER: But I think in that
latter case, Broadus, this rule wouldn't affect
you. Each of you would be an attorney-in-charge
for your party. |

/ MR. BRANSON: So you can’ﬁ have more
than one attorney-in-charge.
MR. REASONER: Not per party. I
B thought youw had said six different plaintiffs.
| MR. SPIVEY: Well, that's one
instance, and ﬁhen the more -- you know, the other
instance, as I said, is where a defendant answvers,
and then later on another lawyer answers also.
And as I mentioned, we recently had one where they
had three and had legitimate reasons, had a
primary and excess and then the fellow had an
individual lawyer, and each of them had a burning

interest in the case. I'd just assume, of course,

only one of them get the notice. But it seems to
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be fair that they all three get a notice.

CHIEF JUSTICE POPE: Mr. Chairman?

CHAIRMAN SQULES: Justice Pope.

CHIEF JUSTICE POPE: Does anybody in
the world have any trouble with this other than
Ray Hardy? 1Is this a problem out in the law
practice? What this means is that every time you
file a petition, you've got to file some more
paperwork, just more paperwork. And Ray Hardy's
concept really‘is to have an ll-story building
full of 11 stories of electronic equipment. lBut
he's got more equipment and more people and*°you
get less information out of that office than
anywhere. And I just wonder if this is a
problem. We're trying to keep things simple.

MR. BRANSON: Justice Pope, they speak
of }ittle else in Paducah.

CHIEF JUSTICE POPE: What?

MR. BRANSON: They speak of little
else in Paducah.

JUDGE THOMAS: Luke, you know, I agree
with Justice Pope. What we had before us in May
was a recommendation, and if you recall, what we
did was -- that was the one that threw in all of

that language about "the attorney so designated
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would attend or send a fully authorized
representative to all hearings, conferences and so
forth in the trial,"™ and we struck all of that
language.

CHAIRMAN SOULES: That's on page 17 of
the materials.

JUDGE THOMAS: We never really
addressed -- you knbw, what we started doing was
destroying the -- what they had proposed, but
never really discussed philosophically whether or
not we needed to do anything.

PROFESSOR DORSANEO: Mr. Chairman?

CHAIRMAN SOULES: Bill.

PROFESSOR DORSANEO: As I see it, we

have two separate problems from the discussion,

:though. We have the question of who should get a

not}ce. And the other guestion is the question of
who should be lead counsel for other purposes.

For example, if we required -- within a firm
when there are multiple signatures on the original
petition or one of the lawyers to be designated.as
the lead counsel, that could have certain
consequences when the case is called for trial,
the availability of that counsel might be an

important thing.
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If we don't have someone designated lead
counsel, presumably, those matteis are up in the
air and I guess it would be -~ any of those
lawyers would bg subject to being called down to
trial. I don't know if I'm making the point
clearly, but there are other purposes for having
one of the lawyers be designated as the chief -~
MR. SPIVEY: Are you saying --
PROFESSOR DORSANEO: -- than notice,
and I don't -- for notice pufposes, my view is
that all the lawyers ought to get notice. Bdt for
other lead counsel purposés, there is more °
involved and our rules don't address that, I don't
think.

MR. SPIVEY: Are you saying that if

;you designate a lead counsel, then he would be the

one put to trial? I mean, as I understand it, the

judge can put you to trial even if you're in --

like in another trial, if there is anybody else in

your firm to try it or another counsel of record
to try it.

PROFESSOR DORSANEO: In our part of
the world, that may happen now, kind of a
noncombatant moré often than not, these days. But

that didn't used to be the way it was. Do we need
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that protection, I guess, is what I'm getting
across? Do we need to be protected when we have
four or five lawyers working on a case and one of
them is a brand new lawyer whose function is to do
a few things rather than be totally responsible
for the case from top to bottom?

MR. SPIVEY: But mightn't we be
affecting a substitive change in the procedural
law? Because as I understand the case law, if I'm
in trial and I go over and need to file a motion
for continuance and the Court says, well, arén't
there other lawyers in your firm? Aren't they

competent? Yes. They go to trial. And that's

the means -- one of the only means the Court has

got of moving the case along.

PROFESSOR DORSANEO: But how are those
people -- did those people sign the pleading?

MR. SPIVEY: No.

PROFESSOR DORSANEO: Well, how are
they even counsel of record?

MR. SPIVEY: I've been put to trial on
cases -- I can remember West Texas when I was a
young associate, very wet behind the ears, that a
senior lawyer with the firm had filed. I just

went to docket call and the next thing I knew I
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was picking the jury. It seems to me that's
unfair.

PROFESSOR DORSANEO: We don't -- we

haven't thought about it enough, I believe,

because the firm is not licensed to practice law

to begin with. Only the lawyers are licensed to
practice law.

MR. SPIVEY: Yes. But it seems to me
like you're flying in the face of some lag that's
been created ovér a period of years and you're
taking away from the trial judge the flexibiiity
of making a determination discretion. Thatés a
discretionary matter. And it seems to me if he

feels that under the circumstances the clients are

Zentitled to that particular lawyer, all right.

;But if there's another lawyer available, I mean,

whether it's plaintiff or defense --

PROFESSOR DORSANEO: If you take one
of these 300-man law firms, I don't think anybody
would say that the law is that the judge can
insist that that case go to trial if one of the
tax lawyers is available.

MR. SPIVEX: Mr. McMains can give you
the citation on the case because I know he was

involved in it where that precise thing happened.
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And I think they agree_with thé rule df law of thé
rules as leid dbwn bf that cdurt. Othérwise, you
kﬁow, i'll go oﬁ vacatioﬁ or I'm in another trial,
I've got two cases; I wast to try oﬁe aﬁd I don't
waﬁt to try the other; I'a like to have the
discretioﬁ. But th cshould I have the discretioﬁ
to coﬁtrol the differegt courts?

MR. BRANSON: Bill, 1if ybu ddn't ao it
that wa&, the feél abuée cbﬁes whefe Qou've got a
siﬁgle éartner in a large firm handling all of the
say mecdical negligence cases signing on the |
pleadings. Someone else does the discovery and
that indiyidual caﬁ never be put tc trial on your

case. I mean, if you can get it to the top of the

,docket, it can never be tried, and we've all seen

“that occur over and over again.

CHAIRMAN SOULES: Rusty McHMains.

MR. MCMAINS: Well, similarly, there's
a éroblem of éghétiﬁes it's éccideﬁtal, éometiﬁes
it's iﬁteﬁtioﬁal. If you have a rule like this,
you ﬁaf have a éQitchiﬁg df attorneys iﬁ charge,
in essence, to avoid tfial settings which is, I
think, something, obviously, that ycu don't waﬁt
to happeﬁ.

We've only got four partners in our firm so
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-- and six lawyers altogether, so I don't have
that many choices to switch to. But if you get
300, you could probably find somebody to occupy
that. I just don't -- I think that's going to
create potential for abuse anyway.

CHAIRMAN SOULES: I think it's a San
Antonio Court of Appeals case where a party was
pﬁt to trial with the named counsel of record in
another trial at the same time and the court said
you --

MR. MCMAINS; Well, it's a Corpué
Christi opinion, too. .

CHAIRMAN SOULES: Is it?

MR. MCMAINS: There is a Corpus

Christi opinion.

CHAIRMAN SOULES: Did it arise in San
Anténio?
| MR. MCMAINS: I was involved in it
belatedly, but tﬁere is a Corpus Christi opinion.
Of course, the Corpus Christi practice, which I
think is not unlike a lot of practices in West
Texas and some of the other counties other than
Harris County, they set t;ials rather
substantially in advance.

"You've got 11, 10, 12 in West Texas probably,
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at least four or five months, to know that you're
going, if you're set n;mber one. And, basiceally,
that's an agreed order under the pretrial order
practice. And they just don't recognize any
excuses on the -- for not being able to make
arrangements because of some kind of inconvenience
of counsel.

CHIEF JﬁSTICE POPE: I raise the
question again, is there any great problem about
people not getting notices? They don't hit the
appellate courts.

CHAIRMAN SOULES: Sam Sparks.

MR. SPARKS (SAN ANGELO): Luke, in the

discussion we had last time when this rule came

up, some of the Houston lawyers specifically

-stated that they wanted to have some way to direct

Ray.Hardy to -- they'd go in for subpoenas or
service and they would say you're not listed as
lead counsel. That was part of the problem, was
the opposite of what we're talking about. Ray
Hardy was just -- he was up there in his ll-story
building with all the instruments he's got.
CHAIRMAN SOULES: He could be a
problem, no question about it. Heré's another

thought and I -- we just, I think, want to discuss
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this fully before it goes away or we act on it,

"however that may be. In complicated litigation, I

know several counsels here have actually had a

service list prepared and the court enter an order

~ that these people are to be notified ~-- are to be

servedlwith everythipg in the case until there's a
change. And then actually the record is clear who
hEs to be served.

If anyone is not served who is listed, then
they have all the rights of a party who is not
served. It limits the number of services thét
have to be made., It may be several because* there
may be several firms or there may be several

lawyers within a firm who are on that. But it's

essentially done by agreement and that takes care

-0f the complicated case.

And the lawyers can usually get together and
decide who in antitrust and who in trade secrets,
or whatever the sections are, need to get these
notices within a single firm. And since usually
they're big firms on both sides and maybe 20
lawyers bn each side, they can pair it down
tightly because what's gopd for the goose is good
for the gander in terms of having to generate

paperwork.
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But how does the every day case work where
there is supposed to be someone who is to get the

notice? The rule says it's the attorney first

employed. The clerk can't know who that is. The

adverse lawyer may not know who that is.

I think that was one of the problems that Ray
BEardy was addressing, is that the rule has just
95t a term there tﬁat you can't figﬁre out for the
record unless we say and everyone understands that
the attorney first employed meéns the attorney who
first appears for a party. Maybe that's whaé it
means. If it does mean that, and it's been
working the dwell since 1941, maybe we don't need

to change that to say what it means, the attorney

that first appears unless there is otherwise a

-designation.

On Rule 10 and then this =-- see, they go
together. And then, Frank, I'll get right to
you. Rule 10, essentially, spells out how you
withdraw from a case or how you substitute counsel
in a case. I think it pretty much states how it's
done, generally. But it does put into the rule
what our practice is. And the only thing I see
there, Judge Thomas, I think -- don't these rules

pretty much go hand in glove, if we change 8, we
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change 10, or should we take them separately?

JUDGE THOMAS: Well, 10 as we
discussed in May -- are you talking about the new
10?

CHAIRMAN SOULES: Yes, the new 10.

JUDGE THOMAS: -- was a part of -~
and, you know, we started playing with it in
cbhjunction with 8.

CHAIRMAN SOULES: That's right.
Anyway, some of»the work we've done on the rules
has been to bring the language more current And to
méke the language say what really the words-don't
say in the o0ld rules. If we want to do that, we
can go on with this effort on Rule 8 and 10. I

don't think that Rules 8 and 10, as proposed,

-although they may need some minor tuning, are

;ea}ly different from the present practice. Do
they -- do you feel that they differ from what is
the present practice in an every day lawsuit, the
75 percent lawsuit?

PROFESSOR EDGAR: Well, Luke, it seems
to me that proposed Rule 8 really is directed to
notice. Whereas, current Rule 8 is talking about
who has responsibility for the case, which are

really two different -- can be two different
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cancepts.- Aﬁd I coﬁé Qack to whet Judge Pbpe saida
earlier, if what we are now doing isn't causing
aﬁy problems, I would suggest that we leave
current Rule 8 and 10 exactly as they are and that
we pick ub and include what is proposed Rule 10,
"Withdfawal 6f Coﬁnéel," as a separate rule
because that's -- I think that's & totally
differeﬁt sﬁbject eﬁtiiely, abd I would so move,
sirf

MR. RAGLAND: Secsr;d .

MR. BRANSON: Wbuldn‘t we ﬁeed te
étfike "tﬁe attéfney alsé becomes the attorney in
charge," éiﬁce I ddn't think attoiney in charge is
éﬂy place in tﬁe rules?

MR. SPIVEY: I've got a suggestion on

“meeting that. I think it could be solved a little

easier. Instead of saying, "the attorﬁey eméloyed
first," how about substitutiﬁg, "the attorney
first signing bleadiﬁgs for a party shall be
coﬁéidefed leaé," ﬁot "leading counsel," andg
strike "if present," "shall have control and the
management of that party's interest of the cause,"
unless change was m&ade.

MR. BRANSON: WE§ mess with Rule 87

CHAIRMAN SOULES: Well, Hadley, let's
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take them one at a time. Hadley has moved that we
reject the suggestion to change ﬁule 8. 1Is that
right? Can I take your =--

PROFESSOR EDGAR: Yes,

CHAIRMAN SOULES: -- motion one at a
time? Is there a second to that?

MR. RAGLAND: Second.

CHAIRMAN SOULES: That's moved and
seconded. Any further discussion on that point?
Broadus, did yoﬁ want to talk about that?

MR. SPIVEY: Well, my only compléint
with that rule is it's awkward. I don't have any
quarrel with designating a lead counsel. I'm not
sure it totally determines the outcome of the

case. But if you're going to have it, it seems to

.me it ought to be simplified and instead of saying

?thg attorney first employed" -- because Ray Hardy
and the courts have a problem on who is first
employed. I've been employed as the second or
third attorney in a case before the suit was
filed.

How about just saying "the attorney first
signing the pleadings_forla party shall be
considered lead counsel and shall have control of

the management of that party's interest in the
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cause®”? I'm making that as a suggestion not as an
amendment because it might be simpizsr just to not
mess with it.

PROFESSOR EDGAR: My only concern
about that, Broadus, let's just assume that a case
comes in and you're hired and Paul signs ﬁhe
pleading because you're gone. Now, Paul is not
lEad counsel. And fhen you're going to have to go
through some paperwork to get Paul removed as lead
counsel.

So, what I'm saying is that any way youxdraft
it, there are going to be some problems with it.

And as long as what we're now doing isn't causing

a problem, why change the wording because then

somebody is going to say, my God, they've changed

~the wording, so we've now changed the rules.

MR. SPIVEY: You're right.

PROFESSOR EDGAR: And it's a fairly
simple approach to just leave it like it is, I
think.

CHAIRMAN SOULES: Are we ready to
vote?

PROFESSOR DORSANEO: No. I want to

say something.

CHAIRMAN SOULES: Okay, Bill Dorsaneo.
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PROFESSOR DORSANEO: This Rule 8, I
think, we're assuming what the purpose of it is =~-
it looks to me like it gives the lawyer who was
first e@ployed kind of an ownership in it. He has
control of the management of the cause, not
necessérily responsibility, first responsibility
vis-a-vis the Court. And I don't think that the
cEncept of leading counsel or lead counsel means
anything in all rules, particularly. So, I would
leave it alone hnless we're going to take on the
whole problem.

PROFESSOR EDGAR: Just leave it’alone.

CHAIRMAN SOULES: Okay. Are we ready

to vote? Those in favor of Hadley's motion that

the suggestion to Rule 8 be rejected, show by

:hands. Those opposed to that? Okay. That is

una?imously rejected. Now, we'll go to 10.

MR. BRANSON: IWould it be possible for
this committee to recommend tq Ray Hardy that he
notify all attorneys of recordf

PROFESSOR DORSANEO: That's what the
rules provide for.

Mﬁ. BRANSON: Well, but since he's not
doing it, do you think it would hurt to remind him

that that's what the rules provide?
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CHAIRMAN SOULES: He will be reminded
when he gets a copy of.this transcript in
connection with this.
MR, SPIVEY: I move that we give Mr.
Branson a badge to identify him as a member of
this committee and send him down there.

CHAIRMAN SOULES: We have a motion to

reject proposed Rule 10 as -- and this in no way

‘reflects on Judge Thomas' committee's work because

she was asked to draw something closer to what our
concerns were so that we could have this
discussion today and give Ray Hardy aﬁd the
proponents of this a full hearing. And we
appreciate that, Judge. She's done that. We've

discussed it to some extent. Is there any other

discussion on -- well, is there a second with

regard to the motion to reject proposed Rule 10?2

MR. MORRIS: Second.

CHAIRMAN SOULES: All right. It's
been moved by Hadley Edgar and seconded by -- who
is that, Lefty Morris? | |

PROFESSOR EDGAR: I didn't move to
reject Rule 10.

CHAIRMAN SOULES: Oh, you did not?

PROFESSOR EDGAR: No, I did not. I

¥

512-474~-5427 SUPREME COURT REPORTERS CHAVELA BATES




1

10

Il

12

13

14

15

16

17

18

19

20

21

22

23

24

25

38
was rejecting Rule 8 because I think Rule 10 is
something that has not yet been éddressed.

CHAIRMAN SOULES;: All right. Well, we
don't have a motion on Rule 10, then. Discussion
on Rule 10, who wants to speak to it? Harry
Reasoner.

MR. REASONER: Well, I guess I would
lfke to ask Judge Thomas, is withdrawal covered
elsewhere in the rules?

CHAiRMAN SOULES: It is mentioned in
-- in Rule 10, it says that a lawyer, once hé
appears, is in the case to the conclusion ~-=-
That's all down to the last phrase -- unless there

is- something appearing to the contrary in the

record. Now, that's all there really is on

:substitution or withdrawal. Well, it's between B8

and 10, you see;, substitution and withdrawal.

PROFESSOR EDGAR: You have to read
them both together.

CHAIRMAN SOULES; vfou have to read
them both together. Under Rule 8, if a party
wants to change lawyers, all a party has to do is
sign a pleading and say this is my lead lawyer.
That lawyer then has management of the case under

Rule 8. And the lawyer that used to be lead
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lawyer is not any longer lead lawyer.
Whether the party and the o0ld lead lawyer

agree or not, the party absolutely controls that

decision under Rule 8. There doesn't have to be a

withdrawal even, but that old lead lawyer or any

other lawyer of record will stay attorney of
record unless, quote, "Something appearing to the
c&ntrary appears to.the contrary in the record.”
CHIEF JUSTICE POPE: Luke, look at
Rule 402.
CHAIRMAN SOULES: All right. Thé
Judge is going to catch me. o

CHIEF JUSTICE POPE; 402-A.,

MR. SPIVEY: Could we have the same

explanation on this Rule 10 proposal of a specific

;problem that this is intended to address?

CHAIRMAN SOULES: Yes. Let's look at
402-A, though, for a moment because Judge Pope has
directed us there.

MR. TINDALL: That's all been
repealed.

CHIEF JUSTICE POPE: 402-A7

MR. TINDALL: Yes.

CHIEF JUSTICE POPE: The new rule was

effective April 1, '84.
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MR. TINDALL: No, that was repealed.
PROFESSOR EDGAR: That's now the
appellate rules, isn't it?
CHIEF JUSTICE POPE: Okay. I stand
corrected.
CHAIRMAN SOULES: 1It's still probably
going to be there, though, in some.
| PROFESSOR DORSANEO: It would be in
the general appellate rules.
MR..SPARKS (SAN ANGELO): Is there a
cross index?
MR. MCMAINS: Should be. .
PROFESSOR DORSANEO: Rule 7 of the

Rules of Appellate Procedure in the new book, page

}88, the New West book. But that's -- I think, as

-far as the trial court, there isn't anything like

tha?.

CHAIRMA& SOULES: Broadus, in response
to your query, the Rule 10, it seems to me, just
codifies or states what is doné out there in the
every day world and the District Clerk's office
and practicing lawyers. It's really not addressed
how do you substitute or pow do you withdraw, but
it's something that is being taken care of every

day without specifics.
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MR. REASONER: You know, Luke, but
Rule 7 is very differe;t from -- Appellate Rule 7
is very different in that it does not appear to
require a showing of good cause.

PROFESSOR DORSANEO: And that was
specifically decided that it shouldn't have that
in it because of what the provisions of
pfofessional responéibility rules provide and also
on a policy basis concerning the role of the Court
in this decisionjmaking process of who should
continue as a lawyer.

CHAIRMAN SOULES: Now, that's right.

Good cause, of course, is in Rule 10. Of course,

the real interest of adverse counsel to withdraw

in many cases is to have something of record

-saying where and under what circumstances service

can be made on that party, whose lawyer is now
gone and which party you can't find because you
can't serve -- in other words, you just lose the

ability to serve.

For example, request to admit, you'ge trying
to get your case finished and you can't. You're
perhaps a plaintiff and you can't move your case
because you can't get any service. You have to

serve whatever you serve by publication. So,
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there really is a need, I think, for there to be
some sort of a motion to permit é counsel to
withdraw unless another counsel is being
substituted.

MR. LOW: Don't the judges take care
of that now? Everyt;me I've seen withdrawal,
they're given so many days to get a lawyer, and up
uﬁtil that time, they state where they served the
person, you know, and the person serve them.

CHAIRMAN SOULES: That's not uniform.

MR. BRANSON: I sure have never éeen
any major problem with the functioning of the
rules. The appellate judges have and I think we

ought to address it, but from a practitioner's

standpoint, it hasn't created any problems for

.us.

CHAIRMAN SOULES: Well, it does in
representing -- in the colliection practice, it
could be a problem.

MR. SPIVEY: Don't:you have a problem
where you have to show good cause? 1I've had a
number of times, more with a defendant than a
plaintiff, but sometimes a party just decides they
want a different lawyer. That may or may not be

good cause but it seems to me that it's sure as-
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good a reason as you could ever get.

CHAIRMAN S(;ULES: I don't think good
cause should be a part of this rule. I'm not
speaking to that.. I'm speaking to when you have a
motion.

MR. REASONER: Your problem is taken
care of by B, Broadus, if you've got another
lﬁwyer. The probleh is when you want to get out.

MR. SPIVEY: Well, sometimes you have
a client -~ I've never had one, but I've known of
lawyeré who had clients that wouldn't pay a éee,
and a~judge may not feel thatfs good éause. The

average practitioner would feel that was good

cause, and the fact issue would be resolved in the

favor of the Court, I'm afraid.

MR. LOW: The judge has got to have
some discretion. Try to withdfaw right there at
trial or something, you know, the judge has got to
decide what's good cause.

MR. BRANSON: The way it is now, it's
totally discretionary. |

MR. LOW: Let somebody withdraw and
then continue the case. The judge needs some
discretion. He needs something to hang his hat on

when he can and when he can't. He's right there
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and he can see when he ought to let it be done,
and good cause gives him something to hang his hat
on. Anything can be good cause. You don't get a
fee if the judge wants to consider it. But he's
got to weigh certain equities. We can't tell the
trial judge every time what ought to be an
equity.

CHAIRMAN SOULES: Mr. Dorsaneo points
out that there are local rules in the Dallas
courts.

JUSTICE WALLACE: We reversed a
distr;ct judge in El Paso within the past two or
tﬁree months because he permitted an attorney to

withdraw three days before trial and then wouldn't

give the client a continuance and we reversed him

;on it. So, the discretion for trial judge is not

unlimited.

CHIEF JUSTICE POPE: Rule 7 looks
pretty good to me at the trial level.

PROFESSOR DORSANEO:‘ Yes.

CHIEF JUSTICE POPE: "Counsel shall be
permitted to withdraw or other counsel may be
substituted upon such terms and conditions as may
be deemed appropriate by the Court,"™ this says

appellate court.

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES




]

10

Il

12

13

14

15

16

17

18

19

20

21

22

23

24

25

43
"The motion for leave to withdraw as counsel
shall be accompanied by either a showing that a

copy of the motion has been furnished to the party

with a notice advising the party of any ensuing

 deadlines and settings of the cause or written

acceptance of the gmploymept by new counsel
indicated.” That looks pretty good to me.

We've got to pfotect the client, too. And
this was aimed apparently toward protecting the
client, letting him have notice, and it's on such
terms as may be deemed appropriate by the Codrt.

CHAIRMAN SOULES: Frank Bianson.
MR. BRANSON: I move that we do not

adopt Rule 10 and in solace to Judge Thomas would

offer unlimited use of my badge.

CHAIRMAN SOULES: A motion has been
made to reject the suggestion to change Rule 10.

MR. JONES: Second the motion.

CHAIRMAN SOULES: Okay. Moved and
seconded by Franklin Jones. Any further
discussion?

PROFESSOR EDGAR: Do we want to
substitute -- are we simply going fo reject zany
further discussion of withdrawal, or are we just

simply going to =-- are we just directed tc the
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wording of this particular rule?

CHAIRMAN SOULES: As I understand it,
at this point we're just talking about Ray Hardy's
suggestion by letter -- of whether to accept Ray
Hardy's suggestion in his letter of September
15th, 1983, as updated and worked on by Judge
Thomas and her subcommittee and before us in a
fﬁrm of proposed Rule 10. That's all we're
disposing of here; is that right?

MR.'BRANSON: That's the basis of our
motion.

CHAIRMAN SOULES: Ok ay. .

PROFESSOR DORSANEO: Second the
motion, if it hadn't been.

CHAIRMAN SOULES: It's been seconded.

fAny further discussion? All in favor, show by

hands. Opposed, same sign. That's unanimously

‘'rejected, then, Rule 10.

PROFESSOR DORSANEO: Mr. Chairman, I
move the adoption of a separate rule, without
regard to what its number would be, that for the
trial courts that is comparable to Texas Rule of
Appellate Procedure 7_substituting the word
"trial® for "appellate” as appropriated in the

context of the language.
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CHAIRMAN SOULES: That's the language
that Judge Pope Just réad into the record?

PROFESSOR DORSANEO: Yes.

MR. TINDALL: 1I'l1l second that.

CHAIRMAN SQULES: It's been moved and
seconded. Is there any further discussion on
that?

MR, REASONER: Well, Mr. Chairman, if
you're going to have somebody modify Appellate
Rule 7, I would suggest that they also look at
Rule 8 because I agree with Broadus. It is ét
best a clumsy rule and not clear to ﬁe what it

means and I suppose could actually be of

significance in something like a malpractice case,

if you've got an argument that some lawyer was

ffirst employed and had responsibility for the case

bec§use no change had been entered by the party
himself even though some other lawyer actually
tried to handle the case.

So, I would like to see people look at Rule 8
and 10 when they put in a clear withdrawal |
procedure to see if they shouldn't be cleaned up a
little. It's uncleaf to me that the rules have
any significance the way they're now written. But

it seems to me they might do some damage in some
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cases.
CHAIRMAN SOULES: Okéy. Let me take
those two different ways. You're suggesting,
Bill, aren't you, that this committee right now

adopt the language that Judge Pope read into the

record --
MR. BRANSON: Would you reread it?
CHAIRMAN SOULES: =-- in connection
with -- can that not just bé appended to Rule 10

the way it's --
MR. REASONER: It's certainly whére it
belongs. I mean, you need to modify Rule 13.
CHAIRMAN SOQULES: Can't that just be
added?

PROFESSOR DORSANEO; I don't think --

{there are multiple purposes involved here. As 1

see Rule 10 now, it really principally is a notice
ruale, too, as to who -- attorneys of record are
the persons who are entitled to get notice. Under
Rule 21-A, notice is provided by the rules. And
Rule 10 really isn't about as, I think, we've
discussed withdrawal of counsel. It just
indicates that you're’an attorney of record until
you're not -- until the record shows you're not.

So, I see this as a separate thing that ought to
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be treated separately.

Maybe we will at some point in time decide to
have one overall rule that covers all of these
separate issues: counsel of record, who is the
chief; what does that mean from the standpoint of
management control and the responsibility; and how
do firms fit into this overall picture. They
oBviously weren't contemplated by whoever drafted
these rules back many, many years ago.

But for now, I would say, let's just leave
what we can't fix at this meeting alone, Rulé 8,
and leave Rule 10 alone as is and put in a rule

that will be a workable withdrawal of counsel rule

that quite frankly would require a lot less than

the withdrawal of counsel rule that's applicable

;in Dallas County, Rule 1.25 of the Dallas local

rulgs, which requires a lot of rigmarole, if I
could just describe it that way, in lieu of the
simple and clean procedure that the Supreme Court
has adopted for appellate practice.

MR. REASONER: You really don't affect
the local rule at all. I mean, under Appellate
Rule 7, the Dallas judges do whatever they want to-
including continue to impose their local rule.

PROFESSOR DORSANEO: Maybe.
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MR. SPIVEY: Luke, that allows each
district court to address problems in their own
particular court.

MR. REASONER: I agree.

MR. SPARKS (SAN ANGELO): I'1l second
his motion.

CBAIRMAN SOULES: Ok ay. I think that
what I want to be clear in my mind is I've heard
discussions in two ways. Bill, I think, 1is
proposing that we adopt a new rule today that's
verbatim Rule 7 out of the Appellate Rules eicept
that we change -- | .

PROFESSOR EDGAR: Appellate court to
trial court.

CHAIRMAN SOULES: -- appellate court

-to trial court. Harry's discussion, though,

seemed to be to contemplate further subcommittee
study, and if we're going to, of course, work on
Rule 8, that would need further subcommittee
study. What is the consensus?

CHIEF JUSTICE POPE: Mr. Chairman?

CHAIRMAN SOULES: Yes, sir, Judge
Pope.

CHIEF JUSTICE POPE: There has been no

second as yet. Mr. Chairman, I move that Rule 8
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of the present rule which reads, "The attorney
first employed shall be considered leading counsel
in the case, and, if present, shall have the
control in the management,” and so forth. Now,
that is as is the way we now stand.

I move that there be added a separate
paragraph to Rule 8 and as a part of Rule 8 the
wﬁrding of Rule 7 of appellate procedures except
that the word "appellate®™ be stricken out and the
word "trial"™ be added. That would take care of
the trial court's substitution of counsel.

CHAIRMAN SOULES: Is theré a second?

MR. SPIVEY: Second.

CHAIRMAN SOULES: Broadus Spivey

seconded it. Further discussion?

PROFESSOR EDGAR: Judge Pope, I don't
have the rule in front of me, but what you would
be doing, then, you would be having withdrawal as
a part of a rule that is entitled, "Leading
Counsel Defined."

CHIEF JUSTICE POPE: This 1is right.

PROFESSOR EDGAR: Might that not
create some problem, though, because they're
really dealing Qith two different subject

matters? Shouldn't there be a separate rule
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éﬁtitled, "Wiihdrawal 6f Counsél," is whai I'm
asking?

MR. LOV: Y ou cled have lead counsel
and withdrawél thereof or whatever, you know.

MR. MCMAINS: Why doﬁ't ybu just
re;itle it "Aééeafance aﬁd Withdrawal of
Céﬁnéel"? I ﬁeaﬁ, it éught td 5& -- 1t 6ught to
p;obabiy be in oﬁe rule aﬁywaf.

PRCFESSOR DORSANEO: Mr. Chairman,
could I réad thé Dallaé léading cbunsél rule so
that éeople cén csee that these are separate éhings'
or at least see what I've been unable to maXe
Clear to aﬁybbaj.

CHAIRMAN SOULES: Yes, sir.

PROFESSOR DORSANEO: "Rule 1l.206,

:Leading Counsel: Whenever a party 1is represented

by more than 6ne lawyer 6r a firm of lawyers, one
lawyer shall be designated as leading ccunsel in
charge of the case. An unavailability bf any
other lawyer shall not be grounds for postponement
of the trial or any other proceedings unless the
Court finds that more than one counsel is
reasonably reqﬁired."

"Iﬁ the absence of any other designation, the

individual lawyer who signs the first pleading
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filed for any party, shall be deemed the leading
counsel and if more th;n one lawyer signs the
first pleading, the Court may deem either lawyer
who may be available as leading counsel. No
designation of a new leading counsel will be
permitted at such time as to delay the trial."®

That rule is designed to do a management
tﬁing from the Couft's perspective. And
withdrawal is a separate question. Withdrawal is
whgn you cease to be an attorney of record. And
the leading counsel designation has a'separafe
function in the overall handling of the case,

Court management-wise.

So, I would think if we were going to make

withdrawal part of anything, it would be

.withdrawal as attorney of record, but I would

really prefer to just leave it as a separate thing
for now until we can get the rest of this worked
out.

CHAIRMAN SOULES: Judge Pope, since --

CHIEF JUSTICE POPE: Mr. Chairman, I
am convinced.

CHAIRMAN SOULES: All right.

CHIEF JUSTICE POPE: With consent, I

would withdraw my motion. It should be a part of
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Rule 7. P"Any party to a suit may appear and
prosecute cr defend his rights therein, either 1in
person or py an attorney of the court.® I think
that Rule 7 of the appellate rules should be made
a part of that rule and not the leading counsel.

CHAIRMAN‘SOULES: Okav. There's a
substitute motion, then, that the language that
Jﬁstice Pope has prepared -- or proposed for
withdrawing and substitution of counsel be put at
Rule 7 ;nstead of Rule 8. And that's the only
change in your motion, isn't it, Judge? 1Is éhere
a second ﬁo that? -

MR. REASONER: I second that.

CHAIRMAN SOULES: Harry Reasoner

seconds it.

PROFESSOR EDGAR: May I move to amend
the'motion by changing the caption of Rule 7 to
read "Appearance and Withdrawal of Counsel®™?

CHIEF JUSTICE POPE: I accept 1it.

CHAIRMAN SOULES: All right. That
proposal has been accepted. Any further
discussion on the amended motion?

PROFESSOR EDGAR: Or maybe "of
attorney"® because the rule talks about attorney.

Maybe we should say "Appearance and withdrawal of
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the attorney”™ or something like that.

CHAIRMAN SaULES: Okay. Those 1in
favor, show by hands. Opposed, same sign. Okay.
That proposal by Judge Pope is unanimously
recommended to the Supreme Court.

Judge Thomas, what is this on 18-A? 1Is this
just to get the citations? Well, tell me what
this is.

JUDGE THOMAS: Okay.

CHAIRMAN SOULES: 1I'm not sure I
understand.

MR. MCMAINS: Can I have a point of

clarification?

CHAIRMAN SOULES: Yes, sir. Rusty

McMains.

MR. MCMAINS: What have we done with
existing Rule 8?2

CHAIRMAN SOULES: Nothing, left it
alone.

MR, MCMAINS: We jﬁst left that one
alone. What have we done with existing Rule 10?
Left it alone?

CHAIRMAN SOULES: Nothing.

MR. MQMAINS: Doesn't existing Rule 10

deal in some respect to the withdrawal that we
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just passed in Rule 72

CHAIRMAN SOULES: Well, it says unless
there is something appearing to the contrary in
the record and, I guess, something would be -- one
of the things that could be something would be
what we put on Rule 7.

MR. MCMAINS: Okay. I just didn't
know what the function of the rule -- I don't have
the rules in front of me, but I don't understand
when the function of Rule 10, as it now reads in
the rules, is once we've done what we did in)Rule
7. ' .

CHAIRMAN SOULES: It defines attorney
of record, and that's the caption of it, really.

PROFESSOR DORSANEO: Attorneys of

{record are the ones who are entitled to get

notice.

PROFESSOR EDGAR: 1It's to whom notice
is directed.

MR. MCMAINS: Oh, okay.

JUDGE THOMAS: All right, Luke, we =-=-

CHAIRMAN SOULES: Judge Thomas, will
you -- I'1ll send you ;his transcript. Will you
then rewrite Rule 7 --

JUDGE THOMAS: Sure.
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CHAIRMAN SOULES: =-- like it should be
with this change and send it to me so that I can
forward it to the Court since this is on your
subcommittee's section?

JUDGE THOMAS: Okay.

CHAIRMAN SOULES: And if I can help
you in any way with that, just call me and I would
bé happy to. |

We're going to rename Rule 7 and we're going
to add to it the terms from Appellate Rule 7. I
guess before we leave that, I need to ask Hagry
Reasoner ~-- what is your suggestion, ﬁarry, that

we do now about Rule 87

MR.' REASONER: Well, let me say, to me

the way Rule 8 is now written is clumsy, awkward,

-doesn't make any sense and probably is never

uti;ized. But I guess if it's not doing any
affirmative damage that anybody sees, maybe we
ought to just leave it alone.

PROFESSOR DORSANEO: Well, the only
other point on that since you raised it, it's
pretty clear to me from the long-time-ago days a
"who's the boss" rule rather than *who is
responsible” rule. Now, the Dallas leading

counsel rule is a rule that the courts can use for

812<-474-54727 SIUPREME COATIRT RFEFPARTRRA CHAVRT.A RATRESR .




10

Il

12
13
14
15
16
17
18
19
20
21
22

23

24

25

58
case management purposes. Our current Rule 8
doesn't appear to be about that. It's not only
clumsy; it doesn't address that. And I would
suggest that we consider a rule like the Dallas
local rule which may not make the right policy
choiceé on issues of availability and
unavailability of the person who is lead counsel
aﬁd put this matter back on the agenda to try to
address that issue that is addressed by local
rules and, as ybu mentioned, by local rules at the
Eederal level, too.

; suggest we go on but to come back to-this
at the next meeting by looking at leading counsel
rules that have been thought out in other
contexts.

MR. BRANSON: Did the committee not
express its opinion just before I left on that?

CHAIRMAN SOULES: Well, we keep
circling back, Frank, .to the fact that Rule 7 =--
Rule 8 is awkwardly worded and there are some
local rules that are coming up under it there to
try to show it up, perhaps, or to mean something
maybe completely diffgrent. And there is a pretty
good deal of feeling here that Rule 8 needs some

work even though -- not this that was proposed and
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that it should go back to Judge Thomas for
consideration and brin; something back at our next
meeting, whenever that is. I don't know how long
that's going to be.

MR. BRANSON: I based my motion
earlier, I thought, from Judge Pope's suggestion
that in the vernacular that I grew up in which
w&s, basically, shé may not be a pretty lady but
she dances well.

PROFESSOR DORSANEO: Well, we know
that Ray Hardy has used the rule to tell lawfers
that they are not entitled to notice éven though
other rules say so. So that at best the rule is

misleading and has caused mischief.

CHAIRMAN SOULES: Ok ay. How many feel

that it would be appropriate to have the

subgommittee give‘this some more study pursuant to
our next meeting? Show by hands. Okay. How many
feel that that's not necessary? Well, it's pretty
evenly divided, so why don't we -- I'd rather air
in favor of getting something thoroughly hashed.
out.

And if you would do that, please, Judge, and
I think maybe you're in the best location really

to work on that, too, because you have rules on
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both withdrawal and substitution and leading
counsel and the local Dallas rules. Maybe you'can
get some history on how those have worked and
practiced there.

JUDGE THOMAS: Before we do it, I'd
like séme clarification on exactly -- are we going
to address the notice? Are we going to address
wﬁo's boss? Are we going to address who can be
put to trial? I don't have a feel for exactly
what problems we want to address.

PROFESSOR EDGAR: All three.

MR. LOW: You have one -- who hus
authority to act. Ray Hardy won't let you act

unless you've got authority. Who has got

:authority? Everybody that's on the pleadings.

-Who is the boss? Who can you put to trial? Who

gets notice?

The problem is we do not know ﬁhere‘all the
words "attorney of record”" is used in these other
rules, where "lead counsel” is used. These are
definitions to be tied into other sections, and I
haven't heard anybody say where they're used.
Like on discovery, they may use "attorney of
record,™ so I'd suggest the subcommittee go back

and look at where the terms "attorney of record,”
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here in your package indicates changes to A and B
of the rule. Have I g;t the right material?

JUDGE THOMAS: Yes, sir. And what it
is -- B would be a whole new B and the o0ld B would
become C and so forth.

CHIEF JUSTICE POQPE; I have a
question.

CHAIRMAN SOULES: Judge Pope.

CHIEF JUSTICE POPE: Judge, I like
what you have here. But the last sentence of the
B part, I wonder if that's necessary. The réason
I ask that, there may be something out there in

the code of judicial conduct or just out in the

common law but may be good reasons ~-- I can't

think of it -~ as to why a judge shouldn't sit in

.the case for recusal purposes, not

disqualification.

This rule is -- we talk about recusal, but
there may be some reasons out there. He may be
desperately ill and I don't believe that's covered
by the statute or any of these. I was just
thinking that kind of limits the reasons that we
ought to get rid of a judge.

CHAIRMAN SOULES: What it really boils

down to, then, if we were to accept Judge Pope's
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thought there, I guess, that the last sentence is
not needed, whether we need to sﬁate in Rule 18-2
that the motion is to give particulars and be
verified. Is that needed?

MR. BRANSON: Why do we want the
motion.verified?

CHAIRMAN SOULES: What?

MR. BRANSON: Why do we want the
motion verified?

JUDGE THOMAS: This gets back to =-- it
has become a deal -- motions to recuse have Qecome
the alternative for motions for continuance- in the
other counties. And, for instance, it is not a

problem in Dallas County because I get Judge Gibbs

upstairs to hear mine and I hear his.

But it is a problem when you have the case
set'and you overrule their mﬁtion for continuance
and the next thing you get is a motion to recuse.
It has to be forwarded over and so forth and the
particular judge that wrote this request was
indicating that he thought that a lot of these
frivolous motions could be done away with, that
lawyers wouldn't file them if they have to swear
to, with particularity, why they want the judge

off the case.
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CHIEF JUSTICE POPE: I'd kind of like
to see it sworn to. Y;u know, I've sat through a
trial, opinion goes down, I'm on the minority side
on rehearing, no question about my capacity to

sit. On a motion for rehearing, I sign an opinion

for the majority of the Court and then that lawyer

. on motion for rehearing files an unsworn motion

tﬁat I sh§uld recusé myself because I'm corrnpt;
I'm corrupt because I wound up with a majority,
and that's what she said. I would 1like for her to
swear to that the next time she files that
motion.

CHAIRMAN SOULES: Judge, would we

accomplish what we're after if we just took the

first sentence of B and added it to A?

CHIEF JUSTICE POPE: That's what I
would think.

JUDGE THOMAS: I have no problem with
that. Frankly, the reason that I put in the last
sentence, Luke, was to try to define what should
be in there. But certainly I agree with Justice
Pope that there can be other reasons that may not
specifically be set out in our present ones.

MR. MCMAINS: You could put the word

"ordinarily"™ in front of it.
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CHAIRMAN SOULES: Could we jus£ ada
the first éeﬁtéﬁcé of the B éaraéfaph iﬁ thé
propbéal to what ié now the A part bf 1g8-4a7 That
wéuld make -- it says, "The gzéunds may include
any disability 6f ihe jﬁdge to sit in the case.,"
and then the motibﬁ to recuse shalil be verified,
ﬁust state with gartiéularity the grounas of why
£He Judge before whom the case is pending shoula
be recused. Harrf Reasonef.

MR; REASONER: If I might just ask,
Judg;, shouldn't it be the motion to disqualify or
recuse? Aren't they soﬁewhat différént contepts?

MR. BRANSON: Ié the term "verified"

broad enough to include affirmeation by information

©of belief or based on information of belief?

PROFESSOR DORSANEO: Nobody knows.

CHAIRMAN SOULES: Nobody knows, but
"verifiéd" is uséd throughout the rulés.

MR. BRANSON: Well, I understéﬁd
that. But let's assumé for a mbﬁent that the
la&?er mistakeﬁ, albeit, had be;ief that a member
of the court was-corruﬁt. You make her swear it's
a fact in her motion to recuse, and I'm ﬁot sure
she necessarily can prove that. But as a lawyer

rerresenting a client, if she had that belief, she
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may have a duty to present it, whether it would be
right or wrong.

CHIEF JUSTICE POPE: I believe that a
thing that's verified subjects one to perjury.
Information of belief does not.

MR. BRANSON: That's why I'm
wondering. 'Certainly, the example you gave is an
eftreme one, Your anor, but there are closer gfay
calls at a trial level that -- I think the burden
should be no more than information of beiief on
behalf of lawyer, because there is a heazing)that
follows in which the lawyer has to produce

evidence to meet their burden. But to make the

lawyer prior to the evidentiary hearing subject

themselves to perjury, charges =-=- particularly

;when the Judge gets rather angry if it's filed and

ove;ruled.

I don't know about other members of this
committee but I did spend one morning in a
jailhouse in Hunt County on charges that were
later dismissed against me because the trial juége
got angry. And unless you make it information of

belief, I think you could create some more

- problems than you're solving with the

verification.
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JUDGE THOMAS: Going to what you said,
I think it does need to be motion to recuse or
disqualify.

MR. MCMAINS: Yes, because you left

~ out the disqualify.

JUDGE THOMAS: Yes. And then the next
sentence could be said, "Motion shall be" and then
wﬁatever we decide about verification.

CHAIRMAN SOULES: Why don't we just
take out "to reéuse" because the rule says, “"a
motion.®" Rule A just says "a motion." It déesn't
say what it is, stating grounds why the Judje
should not sit. If we just say "the motion shall
be verified” =--

Canon 3-~C 1is about to be divided into two

{parts. One that says disqualification. That part

of Canon 3-C, Texas Canon 3-C, will be -- will
contain constitutional disqualifications of a

judge to sit. Part 2 of Canon -- of Texas Canon

3-C will be the ABA concept of recusal that we

adopted in Texas when we brought the Texas Code of
Judicial Conduct into the Texas law. But it's
never been separated and that, of course, heas

created -- that's the same thing we talked about

last time that's on our recommendation. So we
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don't really need to say in here after the title
"recusal or disqualification of judges”™ what kind
of motion, it's just the motion. Is that okay
with you, Judge Thomas?

JUDGE THOMAS: Sure.

CHAIRMAN SOULES: Then we could add,
"The motion shall be verified and must state with
particularity the gfounds why the judge before
whom the case is pending should be recused.® To
me, I don't know whether that's needed. Judge
Pope feels that it is. |

Frank, your -- have you got a rule book down

there somewhere that you could look at for a

minute? 1In the ancillary writ rules, if you look

at the very last sentence of Rule 696, because of

~Federal due process problems with extraordinary

wri; exparte property seizing, we had to put in
some kinds of protection for what kind of
information a trial judge could act on after
party, and we use this, "the application in any
affidavits the motion or" --

MR. BRANSON: Where are you now?

CHAIRMAN SOULES: It's the very last
sentence of Rule 696 where it says =--

MR. BRANSON: What paragraph?
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CHAIRMAN SOULES: I'm sorry, the last
sentence of the first paragraph, - that's right.
"Made on personal knowledge and set forth the
facts as would be admissible in evidence provided
that facts may be stated based upon information
and beiief if the grounds of such belief were
specifically stated.”

My concern is that we're goihg to get this
recusal practice to the point where it's highly
technical. I think it's settling down the number
of these that are being filed for delay only: We
have discussed in this very committee and in the
COAJ and otherwise that not many lawyers are

really going to file frivolous recusal motions

because you've got to go back and practice before

~that judge some more, that they have certain =--

There's a resistance to filing the motion anyway
unless there's substance to it except among a very
few.

And we can make this as complicated and
detailed as we wish or what -- I'm just trying to
go back through some of the history that brought
us where we are with the rule. Judge Thomas and
then Rusty McMains.

JUDGE THOMAS: Luke, my only comment
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is, from talking to the judges at various
conferences and so forgh, I think that it is a
tremendous problem and I don't think it's settling
down =--

CHAIRMAN SOULES: All right.

JUDGE THOMAS: -~ or Dallas is just
extremely unique. And it is, well, I kiddingly
séy it's not a problem in the sense that I can
always find somebody to hear it. It is a practice
which is used in connection constantly with

motions for continuance. And, you know, I can

admire their courage and question their judgment

because you're right, they have to come back, but

that doesn't seem to be stopping them.

CHAIRMAN SOULES: Rusty McMains.

MR. MCMAINS: I'm not sure that these
changes particularly address it. I would agree
with Judge Thomas that it is not something that is
decided and particularly in those cases apart from
just continuances and trial settings where the
Supreme Court and the Courts of Appeals now are
more recoénizing the availability and utilizing
sanctions in the discovery process.

Once a party gets sanctioned by a particular

judge, the odds of that party, especially if it's
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a severe sanction, filing a motion for recusal in
order to try to have the issue reheard by a
different judge aré very high in my experience.
And usually their grounds are, well, obviously
this judge is biased or else he wouldn't enter
these éanctions against me.

And that's -- I see that more and more as an
effort in part to discourage the use of the
sanction practice. It's an end run. But I'm not
sure that verification alone is going to solve
that problem.

MR. BRANSON: Well, let me ask you a
question along those lines, Rusty. There are

instances, and I haven't seen them in many years,

but early in my practice, I would go before judges

~who, for example, did not believe the worker's

compensation law of Texas was a fair law. And as
a result, they would ignore it. And you'd go up
on appeal and they would reverse the case and send
it back to the same judge, and the same judge
would find another way to take advantage of the
injured party. And that happened not once but
several times. And there's really nothing in
these rules that I know of that addresses that set

of circumstances.
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Is there any way for us to allow the
appellate courts to re;lly review whether or not a
retrial in the same forum is reasonable?

MR. MCMAINS: Well, the Canon 3-C, as
it currently reads, says any time that a judge's
impartiality may be reasonably gquestioned, and
then it says including but not limited to -- you
kﬁow, I don't have és much problem as some people
did about the requirement that it be one of these_
grounds because as far as I can tell, there aren't
any other grounds.

CHAIRMAN SOULES: Let me see if we can

get --

MR. MCMAINS: I mean, if you aren't

disqualified statutorily or constitutionally and

fyour impartiality can't be reasonably questioned,

I don't think there is any other grounds. So, I
don't consider that to be a burdensome aspect of
it. It may also be helpful because there are an
awful lot of practitioners around who don't know
the source of the disqualification rules or the
recusal rules, which if they went to those it
might actually be helpfui to direct it.

CHAIRMAN SOULES: Let me break this

down into about three parts and see if we can get
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a consensus. How many feel that -- what we're
adding, we'll be adding a piece at a time, if we
add anything to this. I'm not trying to exclude
anything at this point, just start adding things.
To 18-A, subparagraph A, how many feel that we
should'add -- and this is -- I'm going to get to
Frank's point about information of belief in a
mﬁment -- but should add the sentence, "The motion
shall be verified and must state with
particularity the grounds why the Judge before
whom the case is pending should not sit."” Héw
many feel that should be added to subparagraph A?
Show by hands, please. How many feel it should
not be added? Okay. That's unanimous.

PROFESSOR DORSANEO: N§, it isn't.

CHAIRMAN SOULES: No, it isn't.

PROFESSOR EDGAR: We had 11 ham
sandwiches and one bail of hay.

CHAIRMAN SOULES: Did you vote? You
voted against it. I'm sorry, let me see those for
or against because I need to record the vote.

Nine for, and how many against? One against. All
right.
Then, as well as that sentence, how many feel

that we should add this: "The motion shall be
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made on personal knowledge and shall set forth
such facts as would be-admissible in evidence
provided that facts may be stated based on
information and belief if the grounds of such
belief are specifically stated.” How many feel"
that should also bé added?

PRbFESSOR EDGAR: Well, what you're
db&ng is essentially defining the term
"verification." You just said it has to be
verified.

CRAIRMAN SOULES: I'm not defining
verification. I'm saying what thevmotion can be

based on.

PROFESSOR EDGAR: Okay. Now =-- Okay.

; see., Go ahead.

MR. BRANSON: You vaoted on section A,
didn't you? You didn't add verification to A, did
you?

CHAIRMAN SOULES: Yes. We just did
that nine to one.

MR. BRANSON; Well, it's nine to twb.

CHAIRMAN SOULES: Okay, it's nine to
two.

MR. BRANSON: I didn't understand that

you had verification.
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CHAIRMAN SOULES: Okay. It's nine to
two. |

MR. MCMAINS: Eight to two. He didn't
get to vote both ways.

CHAIRMAN SOULES: I didn't know
whether he had voted last time; some did not.

MR. REASONER: Let me say, Luke, I
vgted for it, verification, but I agree completely
with Frank that it needs to be clear that
info:mation'andlbelief is sufficient. I mean, it
seems to me, Hadley has put it correctly thaé what
we're really saying is what is the type of °*
verification that the rule calls for.

MR. SPARKS (SAN ANGELO): You're

swearing that your information of belief is true.

MR. REASONER: You're swearing that
you believe it.
MR. BRANSON: Why not just say "The

motion must be sworn to based on information and

.belief," period.

CHAIRMAN SOULES: Is that enough?
That's -- well, I mean, that's not getting to --

MR. BRANSON: It says something
different than saying it's verified one time and

the next time on infocrmation of belief.
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CHAIRMAN SOULES: We have =-- in the
entire spectrum of extraordinary writ remedies,

every application has to be verified; that concept

is there. Every application has to be verified.

.~ But the application and the affidavits ~- they

will -- they shall be made on personal knowledge
and set forth such facts as would be admissible in
eVidence provided that facts may be stated based
upon information and belief, if the grounds of
such belief are specifically stated.

Now, maybe that sentence is in conflict.with
the requirement that they be verified, but it
works. Everybodyvunderstands that a verified

petition for writ of sequestration, garnishment or

what have you, can contain information and belief

fif you say what you base it on.

For example, I can't swear that someone is
about to move their property because they're not
moving it. But I know that they've -- I £f£ind out
that they've leased a moving van who is supposed
to be at their house at 8 o'clock on Saturday |
morning. I don't know why, but on information and
belief that tells me that they're about to secret
their property away. And I've got to say that

they've got to secret theilr property away in order
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to get a writ. That was, you know, the basis for
this.

But anyway it's working, these concepts, and
that's why I'm suggesting that we may be able to
move them over here, get the requirement of
verifiéation and to the recusal motion but at the
same time, leave room for explaining information
ahd belief as to items where you just really can't
have personal knowledge on some of those kinds of
things.

MR. BRANSON: But there are othegs
where they abandon verification and talk aba»ut how
you have to do it. Some of your affirmative
defenses. for example. Notice in a workers
;compensation case, I think, is one of them.

CHAIRMAN SOULES: I'm not
understanding that.

MR. REASONER: But it seems to me,
Frank, that that solves your problem, doesn't it,
the language that he suggested?

MR. LOW: You state in there, Frank,
that my neighbor told me that the Judge said he's
going to get me. Well, you don't know that. You
state what's your information and belief and you

swear that your information and belief is
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competent.

MR. BRANSO&: Why is it necessary =-- I
guess my question is, why is it necessary to have
to swear where the information came from in your
motion? You're going to have to prove the truth
of your motion or it's not going to be granted.
Why make the lawyer say, my neighbor who happens
td play gin rummy with the Judge told me that this
is the way the Judge felt about something?

CHAIRMAN SOULES: Well, let me just
get a quick consensus. How many feel that tﬁe
motion should be verified? We just took a vote on

that, but if enough have changed their minds,

we'll go back. How many feel it should be

verified? It's essentially the same vote.

PROFESSOR DORSANEO: You don't -- I
have a little --

CHAIRMAN SOULES: So, it's going to be
verified. We're going to recommendAthat it be
verified.

Now, the question is, are we going to permit
the -- are we going to open that slightly by
adding the language that we've used in the
extraordinary writ rules to permit the

verification to verify information and belief if
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you explain the basis for your information and
belief?

MR. REASONER: I move we do that.

MR. BRANSON: My question is why do we
have to limit it that much? Why not just say
based on information and belief is sufficient?

The motion must be sworn to based on information
and belief.

CHAIRMAN SOULES: Do you have a
motion, Harry?

MR. REASONER: No. I support whét you
suggested and the reason I did do so, Frank’ is
that I think that whenever we can take a concept

that worked somewhere and has some meaning and

people know how to do it rather than inventing

-~something new, I know that's desirable. And it

seems to me that Luke's suggestion solves your

problem and we, basically, all know what it is

that he's talking about.

CHAIRMAN SOULES: ?rank doesn't want
to verify anything. He wants to be able to just
say on information and belief the Judge is biased
and prejudiced against my client and verify it.

MR. BRANSON: Now, that's

verification. You've got -- you've made a motion,
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you've got to come in and prove that motion and
you're swearing you believe. Now, I don't know
about you but where I came from if people accuse
you of not doing that, you fight with them.

MR. REASONER: The only difference in

Luke's suggestion, as I understand it, is you're

forced to particularize why it is your swearing to

if. And I think that's a healthy thing if you're
going to move to disqualify a judge.

MR. BRANSON: But if you don't do it
in the hearing, you don't get your way.

MR. REASONER: I know, but by the time
you've got the hearing, if your primary purpose is

delay, you've now accomplished it, you know, 1if

you're willing to swear to something.

CHAIRMAN SOULES: Tom. ©Oh, I'm sorry,
excuse me, Harry. I didn't mean to interrupt you.

MR. REASONER: No, I apologize.

CHAIRMAN SOULES: Tom.

MR. RAGLAND: It seems like the
purpose of this rule, we're overlooking another
party as opposed to having discovery motion
something like that whereas plaintiff versus
defendant or vice versa. Here we've got a judge

who is required under subsection C of this rule to
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look at the motion and decide if he's going to
voluntarily recuse himself. It éeems like to me
it would only be fair to put enough in there for
him to make a decision about it. Ee may say,
well, you know; that's right I haven't thought
about that and check out.

CHAIRM?N SOULES: That was a part of
the discussion hiséorically in 18-A is how much do
you have to say abéut the Judge in your motion in
order to get the issue before the Court.

MR. RAGLAND: It occurs to me that if
you're going to say the Judge ought not to zule in
this case, you ougﬁt to have hair on your chest to

go ahead and say it.

MR. BRANSON: Can you do it

;supplementary; let me try this one and if it

doesn't work, I'll go with the next one.
CHAIRMAE SOULES: Well, I think you
can file a soft one and amend it before hearing,
certainly.
CHAIRMAN SOULES: Newell.
PROFESSOR BLAKELY: I move that we
adopt the rule that you read a moment ago.
CHAIRMAN SOULES: Okay. Is there a

second that we also add that to subparagraph A?
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PROFESSOR DORSANEO: Second.

MR. BRANSO&: Would you read'it again,
Luke?

CHAIRMAN SOULES: All right. It would
be, "The motion-shall be made on personal
knowledge and shall set forth such facts as would
be admissible in evidence provided that facts may
bE stated based upoﬁ information and belief if the
grounds of such belief are specifically stated."”
The motion has been made and seconded by
Dorsaneo. Any further discussion? Rusty.

MR. MCMAINS: This 1is reaily more =--

is much directed, I guess, to all of the rules

that we've got on that and probably to Dean Blaton

(phonetic) in relation to the rules of evidence.

.It seems a little incongruous to me for us to be

talking about requirement on verification based on
personal knowledge when we now start recognizing
hearsay as being admissible in evidence. I just
raise that question. I don't know what -- I'm not
suggesting we can massively do anything about iﬁ,
but it does seem incongruous to be limiting how
you get into court and then once you get there,
you've got a much broader spectrum.

CHAIRMAN SOULES: Any further
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discussion? Okay. Those in favor of adding that
sentence to subparagraph A of 18§A, show by
hands. Ten. Opposed? ©Okay. That's unanimous.

PROFESSOR DORSANEO: Mr. Chairman?

CHAIRMAN SOULES: And then finally the
last métter is the =-- I heard Rusty -- I've heard
some discussion bo;h ways about whether we usé
this last sentence‘-— the proposal that says "the
grounds are limited to." Judge Pope and, I think,
Harry and Rusty'bave spoken about that. 1Is there
any motion that we include that?

CHIEF JUSTICE POPE: I move tha< that
be dropped.

CHAIRMAN SOULES: Okay. Well there's

no motion to include it. Okay. That dies for

flack of a motion then. So, we'll add those two

sentences we talked about, subparagraph A of Rule
18-A and do no more at this time. Let me see a
show of hands that that's correct at this point;
is it? All right. Does anyone have any question
about that? |

PROFESSOR DORSANEO: I have one minor
technical point.

CHAIRMAN SOULES: All right. What is

that?
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PROFESSOR DORSANEO: This concept of
verification, our rules -- we use the term

"verified." Our rules sometimes use the term

"verified,” more normally, it says verified by

. affidavit or supported by affidavit. And other --

I think we're pretty sloppy about saying, oh,
that's all the same kind of thing and it may well
bé. But Rule 93 usés the term "verified by
affidavit.” And it doesn't -- it hasn't been
construed to mean a separate affidavit. You know,
do we want to mess with that or just leave tﬂis
problem which exists altogether? |

CHAIRMAN SOQOULES: No, no.

PROFESSOR DORSANEO: The rules that

You talk about, for example, are not verified

-applications. They're supported by affidavit.

CHAIRMAN SOULES: Supported by
affidavit, that's right. Exactly.

PROFESSOR DORSANEO: If you don't want
to mess with it, that's fine with me.

CHAIRMAN SOULES: All right. Judge-
Thomas, we're moving right along now. Rule 14-B
-- it's very straight forward, it's exactly what
we've asked her to do at the last meeting. Those

in favor show by hands, please. It just gives the
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Supreme Court the power to make whatever rules it
wants to to direct how exhibits are retained or
disposed of in trial courts. Those in favor show
by hands. Opposed? That's unanimously approved.

PROFESSOR EDGAR: Now, that did not
includé the order attached thereto, I assume.

CHAIRMAN SOULES: Now, in connection
wfth the order, are there suggestions in the
order?

PROFESSOR EDGAR: I've just got a
question for Linda. With respect to the redﬁction
of the exhibits to the second paragraph of <he
order, should you also include something about who

is- to withdraw it, the person that introduced it

jn evidence? Who has the responsibility -~ which

fpazty has the responsibility for reducing the

exhibit to manageable size?

JUDGE THOMAS: We could insert -- what
I was anticipating, Hadley, is the party
introducing or offering and wé could --

PROFESSOR EDGAR: I think that should
be made clear, don't you?

JUDGE THOMAS: Yes.

PROFESSOR EDGAR: And I suppose a

model exhibit would be withdrawn by the party that
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offered the same.

JUDGE THOM;S: Yes.

MR. BRANSON:; Just out of curiosity,
what happens now when exhibits are not withdrawn?

PROFESSOR EDGAR: They're in rooms 1in
the courthouse.

CHAIRMAN SOULES: The courthouse is
ffll of them.

PROFESSOR EDGAR: Stacked and stacked
and stacked.

MR: MCMAINS: Some place.

PROFESSOR EDGAR: 1It's terrible.

JUDGE THOMAS: I have exhibits --

these beautiful charts from hearings in 1979. You

know, we have called -- technically, that's a

{district clerk problem. These things are so huge

they're in my evidence room and I can't get anyone
to come get them.

CHAIRMAN SOULES: Okay. Other than --

MR. BRANSON: Why don't we let them
auction those and use the money for =-- why don'f
we let the Supreme Court auction those and use the
money for computers?

CHAIRMAN SOULES: In each case where

the term "will be withdrawn" is used, the
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suggéstion is thaf wé-add “by thé éfféring party"
tb maké it clear who has to withdraw it. Rusty.

MR. MCMAINS: My prbblem Ol’;z scme of
the things in the rules ié it assﬁmes it's
basically 6ver, I meaﬁ, oﬁ the order. Are we
talkiﬁé abbﬁt the grder ﬁdw?

CHAIRMAN SOULES: Ye-s',- sir.

MR. MCHMAINS: It assumes that in six
ﬁéﬁthé it's éll gsiﬁg ta bé évef. of ébufse,
tﬁat's ﬁot féélly trﬁe ﬁﬁder our rules., There are
different types of lawsuits that -- the case is
not necessarily over in six months. The '

expiréﬁion of iime for a bill of -- firs£ of all,
six months isn't even necessarily the time for an
publication for writ of error because you've got
:notice problems under 30€6-A, and you've got a
possible S90-day extension over that period. And
then you've got the bill of review procedures
which may be a lot longer. And then ydu've got
defaults by publication which gpecifically
prSVides fbr a much longer period of time.

CHAIRMAN SOULES: Rusty, how do those

-- if é party ié trying to prdtect himself from
those kinds of tacks, though, later --

PROFESSOR EDGAR: It seems to me theat
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that really does not present the problem. They've
got to preserve it. -

CHAIRMAN SOULES: Where is the burden
of preserving it? Isn't it on the offering party
or =--

MR. MCMAINS: I'm not disagreeing with
you. I'm saying, though, that you say that it's
withdrawn by the party who offers it.

PROFESSOR EDGAR: Well, it is, but you
see on -- in those nunc pro tunc situations and
bills of review and appeals by writ of error; the
party that offered it out of a matter of
self-presérvation is going to have to protect it.

CHAIRMAN SOULES: Storage is going to

go back to the lawyers instead of the court

-reporters and district clerks.

PROFESSOR EDGAR: That's right.

CHAIRMAN SOULES: And the judges.

PROFESSOR EDGAR: That's right. Well,
it seems to me that just simply a matter of proper
representation would require that you keep it, but
the burden is going to be on you rather than on

the clerk.
CHIEF JUSTICE POPE: Well, a question

again, and I hate to make a nuisance of this, but
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what is the problem with the preseﬁt 14-B? On
motion they can be destroyed or they can be
returned.

CHAIRMAN SOULES: This is to force 1it,
Judge. This is to =-- the courthouses want to
force ﬁhe exhibits out.

CHIEF JUSTICE POPE: Well, we had a
wﬁole room full of stuff. We kept them up thkere
because they were interesting. We had two great
big boxes of pofnographic material. We finally
ordered that it be burned. But can’'t a judgé do
what he wants to now, and on motion, can't ull of
these things be taken care of? Where is the
problem?

PROFESSOR EDGAR: Judge, as we

-understood it at our last meeting, the procedure

by Fhe various clerks vary tremendously. Some of
them are disposing of it the day after trial tc¢
the point that some of'tbem have never disposed of
it. And we were trying to meet -- to try and
adopt some uniform procedure so that the rule
would make clear -- so that the Supreme Court
clearly could delineate to the clerks a proper
uniform disposition procedufe. Now, that was what

we were trying to accomplish.
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CBIEF JUSTICE POPE: Ok ay. That
answers my question. -

CHAIRMAN SOULES: OCkay. Those in
favor, then, of the proposed order except that we
add "by the offering party® after the words "will
be withdrawn," as those words appear, show by
hands. Opposed? Okay. Then, that is also
uhanimously -- |

MR. MCMAINS: 1Is there any provision
in there for the cost of reproduction? Is that
supposed to be born by the offering party, aé
well?

CHAIRMAN SOULES: I guess so. He's

got to provide them.

MR. MCMAINS: Well, I'm just saying

;it's not in the order. I mean, what you're doing

is saying that if somebody offers something that
is costly to reproduce, that not only does he got
to offer it, he's got to reproduce it and put it
back in there. He might have lost.

PROFESSOR EDGAR: You might ought tb
add a sentence just to make it clear that --

MR. MCMAINS: And it ought to be =--
you know, in the event of an appeal,‘the cost of

the reproduction ought to be taxable cost, as
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well, in my judgment.

PROFESSOR EDGAR: Well, this really
wouldn't be something that would be taxed. It
would simply have to be an expense that would have
to be born by the -- well, what I'm saying is,
Rusty, assume that you withdraw some exhibits that
would have to be reproduced or you have to
réproduce them and substitute the reduced
reproduction, and there will be no -- well, okay,
you're saying, fhen ~- I see what you're saying,
yes. Okay, you're right.

MR. MCMAINS: You're imposing tae
burden.

PROFESSOR EDGAR: You're right.

MR. MCMAINS: You're offering the

{party to incur an expense for the benefit of the

clerk and that's all. I mean, you may have
already incurred an enormous expense to build the
damned model or blueprints or diagrams, or
whatever.

CHAIRMAN SOULES: Well --

MR. MCMAINS: Then they have to go
through the expense oﬁ reproducing it, and if
ultimately you win -- if the other side decides to

appeal, if you won there or if you win,

512-474~-5427 SUPREME COURT REPORTERS CHAVELA BATES




— =

10

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

93
eventually, it seems to me it ought to be taxed as
cost.

CHAIRMAN SOULES: Well, you've got --
they say exhibits, unmanageable size, such as
charts, diagrams and posters. I guess, this is
sort of a rhetorical question. What's wrong with
asking a party who has used charts, diagrams and
pﬁsters as exhibits; big ones, for dembnstrative
purposes, to be reguired to also have them in
smaller versions for purposes of the appellate
record? Why shouldn't that be on that partyé And
there's usually not -- I mean, that's not a great

expense, as a general rule. The expense is

getting the little ones made big, not going the

other way.

MR. MCMAINS: Well, you've got other
thipgs like the mechanical stuff. You've got
models and all kinds of other things in here that-
is dealt with.

CHIEF JUSTICE POPE: Logs. We had one
case where there was a log, a big log, from East
Texas.

PROFESSOR EDGAR: You mean a wooden
log?

CHIEF JUSTICE POPE: Yes.
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CHAIRMAN SOULES: Well, they're trying
to distinguish between, I think, Judge, that sort
of thing and charts. Because the second one talks
about model exhibits and what do you do with
those. You withdraw them unless the Judge orders
otherwise. I don't know how to -- to me -- and
maybe it needs to be better stated ~-- the two
séntences in the second paragraph, the first one
deals with enlarged documents or charts. The
second deals with logs and models and tires and
what have you, but it may be that this is noé as
clear as it should be. .

MR. MCMAINS: That's not really what

it says because it talks about model exhibits in

{the second sentence. The first sentence is not

-limited to paper exhibits. There is nothing in

herg that talks specifically about demonstrative
exhibits. I mean, the thing that broke, the whole
car -- we've had people bring in an entire car cut
in half =--

CHAIRMAN SOQULES: Right.

MR. MCMAINS: -- is not anywhere in
here, unless it's in the first sentence because
that's not a model exhibit. Frequently, that is

the car. And it is definitely among manageable
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size. And I don't know what a reduced
reproduction of a car £o§ks like, unless you
photograph 1it.

MR. RAGLAND: It looks to me like the
last phrase of this paragraph one says, "unless
otherwise ordered," but the Judge ought to take
care of those unique situations. I don't think we
can sit here and anticipate every conceivable
situation that is going to come up in the trial of
a case.

MR, MCMAINS: I'm not suggestingx
that. What I'm saying is, when you're sitting

there trying to get a record and you've got

witnesses testifying about something that is

physically in the courtroom and this rule orders,

;unless the Judge orders otherwise, that it be

withdrawn,'it's gone somewhere. And my question
is, what are you going to do when you're the other
party who has lost, trying to get somefhing before
the appellate court to show what this dann
testimony is about.

And I just don't -- I mean, what you're
saying is, well, we just put the burden on the
offering party and that seems to me that we're

doing once again -- we're creating a lot of cracks
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~ 1 for the unweary. If they take the thing and don't
L 2 have any place to put it and it gets destroyed,
3 that's the same thing, it seems to me, as
4 basically an inability to get a complete record,
5 and they're liable to get a new trial on the
6 | thing.
7 CHIEF JUSTICE POPE: The present rule
8 lboks toward disposition of these exhibits after
9 the appeal is exhausted.
10 MR. MCMAINS: This one doesn't,
rl- 2 though.
12 CHIEF JUSTICE POPE: I certainly think
j 13 ) that things should be kept intact until the
14 ? judgment becomes final. Sometimes an exhibit will
15 %-vbe»over in the Court of Appeals and it's not sent
16 :over. We send for it. We want to look at it,
17 feel it. But surely the record should not be
18 tampered with until the judgment becomes final,
19 not the trial. And I would certainly =--
20 MR. MCMAINS: But that's my concern.
21 PROFESSOR EDGAR: Well, doesn't the
22 second paragraph -- or the third -- rather the
23 third paragraph cover that situation, Judge Pope?
,3 24 MR. MCMAINS: That assumes that the
IJ 25 Judge will give you =-- well, certainly, the Judge
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may say =-- may very well say, I'm not going to do
anything for you becau;e I don't want it in my
court, in which case, under this rule, that party
is obliged to withdraw it.

PROFESSOR EDGAR: No, we're talking
about two different things. We're talking about
-- Judge Pope was, I thought, talking about a time
réquirement disposiﬁion, and you're talking about
how to handle exhibits other than those which are
perfectly capable of reproduction, such as paper
exhibits and model exhibits. That does not éover
other types of exhibits which might bé extremely
relevant. But those are really two different

things, it seems to me.

CHIEF JUSTICE POPE: But, Hadley, 1look

{at paragraph 2. It talks about after trial, and

until that trial -- until that case -- the record
is made, and I don't think anybody ought to be
changing tba; record until the final disposition
of the case even by the substitution of smaller
documents.

Now, they can do that if they've got some
sense in their application for writ of error and

their answer. But this talks about upon the

completion of the trial and reduced reproduction
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substituted therefor.
JUSTICE WALLACE: And if you've got a
question involving altered documents, that

reproduction just won't cut the bill. You've got

to have the original up in your appellate record.

CHIEF JUSTICE POPE: I think untii
that case is over with, that appeal is on the
récord and the exhibits.

CHAIRMAN SOULES: Judge Thomas.

JUDGE THOMAS: Why don't we just omit
paragraph 2, period, and everything stays as‘is
until you jump down in that third paragraph°which
talks -- what Justice Pope was talking about.

And, Hadley, the third paragraph and the

fourth paragraph will be language that is

-identical to what Hadley is going to present on

dispositions of depositions and so forth and what
we were trying to do is make disposition of
exhibits, depositions by written questions and so
forth all the same.

JUSTICE WALLACE: Well, some of these
things can't be mailed.

CHAIRMAN SOULES: That's right.

JUDGE THOMAS: Yes.

MR. MCMAINS: ©No question about that.
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Mailing a log might be expensive.

CHAIRMAN SéULES: Shouldn't the final
paragrapin envision notification to the counsel for
the party that offered the exhibit that the
exhibit can be picked up within a period of time.
If not, they will be destroyed -- and in failing
some response, the exhibits will be destroyed.

This -- I started to mark this up -~ the
clerk shall mail or deliver the exhibits to the
attorney introducing, but who is going to bear the
cost of that? It just seems to me like it oﬁght
to be a notice to the party, come getryour things
or they're going to be disposed of in 30 days. If

they don't come, then the clerk may make a

ﬁisposition of them. Is that acceptable with your

-committee, Judge Thomas?

JUDGE TEOMAS: Sure.

PROFESSOR EDGAR: What are you doing
now?

CHAIRMAN SOULES: It would delete that
bottom paragraph and just change it to -- the
concept that the clerk would give notice to the
party who offered the exhibits.

PROFESSOR EDGAR: Why don't you say

"the clerk shall notify the attorney introducing
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or offering the exhibit," something to the effect
of pick it up but --

CHAIRMAN SOQULES: That's what we're
talking about.

PROFESSOR EDGAR: Yes. But I'm just
talking about how to.word it.

CHAIRMAN SOULES: I'm going to ask
Jﬁdge Thomas to write something that gets that
done and thén send it back to me and we'll call it
adopted. But we're talking about just the clerk
is going to give notice to the party who offéred
the exhibit to come and get it within a period of
time, what, 30 days. 1Is there anyone that thinks

the time ought to be different than 30 days?

Okay, that will be it. And then failing =--

JUDGE THOMAS: I think that we
def;nitely need to insert because of the Hardy
letter and what he is suggesting is -- it would be
my position that it needs to be written notice.

PROFESSOR EDGAR: Yes, written notice.

CHAIRMAN SOULES: Yes.

JUDGE THOMAS: And it might be well to
-- you know, what Hardy wanted to do was give
notice by telephone and then tax the cost for

destruction against the party. And my question
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would be, do we want to address who pays the cost
if they decide to disp;se of it?

CHAIRMAN SOULES: You're just talking
about alternate costs, whether he stores them or
destroys them, essentially.

JUDGE THOMAS: Oh, I agree.

CHAIRMAN SOULES: And I don't think
the clerk is going fo hesitate to destroy exhibits
against the cost of storage. At least that's
what's going on in San Antonio. They're
destroying them and putting them on microfilﬁ and
I guess that's what they're doing everywhere.

MR. MCMAINS: I have a problem with

the district clerks assessing cost after a case is

over anyway.

CHAIRMAN SOULES: Especially to whom.

MR. MCMAINS: It ought to happeniat
some time, if you don't like what they charged
you.

CHAIRMAN SOULES: Then the consensus
that the clerk ought to bear the cost =-- and I
guess, keep the proceeds of any dispositions.

MR. MCMAINS;: Sure.

CHAIRMAN SOULES: It may be that the

disposition generates proceeds. I guess it's
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conceiveable if there could be something of value
involved, usually not.

JUDGE THOMAS: My question is, do we
want to address that? Do we want to be specific
and say, okay, you pay the cost and you get anyv
you get proceeds, if any?

CHAIRMAN SOULES: Let's just leave it
t6 the clerk to destroy it.

PROFESSOR EDGAR: I would suggest and
just say that the clerk may dispose of the same,
period, and just leave it at that.

JUSTICE WALLACE: Question, Rusty. In
your automobile case where they brought the body
in --

CHAIRMAN SOULES: Car body.

JUSTICE WALLACE: Yes. Do you know
where that was stored and at whose expense during
the appellate process?

MR. MCMAINS: Well, actually in that
particular case, it was stored'in a warehouse and
the parties agreea to split the expenses, but it
was mailed to the clerk who had the warehouse
procedure;

PROFESSOR DORSANEO: Send it to

Islam. There's a lot of room up there.
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.@" R

CHAIRMAN SOULES: Ckey. Are we now
réady ﬁb coﬁéider this in total?

PROFESSCRKR DORSANEOC: You've got tc
také éut -- Rule 356 has been répealed in theat
third paragraph.

CHAIRMAN SCULES: Wﬁat ;hbuld it be?

PROFESSOR DORSANEO: it dbésﬁ’t
ﬁgﬁtiéﬁ a ﬂuﬁbéf.

CHAIRMAN SOULES: Okay. As I
ﬁﬁderétéﬁé the stétﬁs 6f this ﬁow, wé wéuld -- thé
Supréme Coﬁrt crder relating to retention and
disbosition of exhibits, the sﬁggested order that

we would recommend to the Court in connection with

the proposed Rule 14-B, we would retain all of the

v first paragraph, delete all the of the next

'paragraph, retain the third paragraph, except

strike the words "as provided by Rule 356."
There's no Rule 356 anéd we really don't need a
rule refeience., And fhe final paragraph, fhe
fourth paragraph, would be changed so that the
clerk would give written notice toc a party to
withdraw the exhibits within 30 days or they woulad
be destroyed, &and then authorize the clerk to
dispose or -- to destroy or dispose»of --

authorize the clerk to make disposition of any
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that are not picked up. Those in favor show by
hands. Opposed?

MR. RAGLAND: I have a question after
the fact, Luke. I may not be reading the same
thing but I'm looking at page 17 of the hand out
here.

CHAIRMAN SOULES: This is a separate
tHing that Judge Thomas sent us, Tom. Is it the
same?‘ Is it the same thing? No, it's a different
thing, Tom. Le£ me see if I can get you one.

MR. RAGLAND: I'm looking at Sam;s
here. .

CHAIRMAN SOULES: No opposition. That

will be recommended. Tom, if you find something

there you want to resurrect, let us know. We need

Cto move with our agenda, though. Did you have

something else?

PROFESSOR DORSANEOQ: Just one
clarification. Are you going to use the term
"party”™ in this order, or "attorney" or deal with
that issue?

PROFESSOR EDGAR: It should be mailed
to the attorney.

PROFESSOR DORSANEO; Should it be

mailed to the attorney or to the party or what's
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the deal? Some attorneys may not have offered
something and then they may not represent
anymore. I don't know if we need to deal with
that now but somebody needs to deal with to‘whom
is it actually going to be sent.

PROFESSOR EDGAR: Well, I think it
needs to go to the attorney because the cierk will
pfobably have -- knows how to locate the attorney
and may not know how to locate the client.

MR. MCMAINS: Yes, but it also may be
a pro se individual.

CHAIRMAN SOULES: Let's say, %shall
give notice" -- use the words "shall give notice

to the party,® and then we've got the benefit of

:21-A0

PROFESSOR EDGAR: Ok ay.

PROFESSOR DORSANEOQ: I think party
would be better.

CHAIRMAN SOULES: Give notice to the
party if he's got an attorney of record, that's
the same as notice to the party under 21-A. Tonmn
Ragland.

MR. RAGLAND: Luke, it's a minor
thing, but in the interest of consistency, I've

noticed that in all these rules changes when it's
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speaking of the Judge in the o0ld rule, it's
changed to the Court. ‘Is that -- in this proposal
here, it refers to the Judge. I don't Kknow
whether it makes any difference or not, the
consistency with the other changes.

CHAIRMAN SOULES;: Where is that, Tom?

MR. RAGLAND: The last word of the
ffrst paragraph.

PROFESSOR EDGAR: We're going to
eliminate that paragraph, though, Tom. Aren't we
going to eliminate that paragraph?

CHAIRMAN SOULES: Second paragraph 1is
out and the fqurth'paragraph is out with something

substituted for it.

MR. RAGLAND: Okay. I guess I'm still

;not looking at the right thing.

CHAIRMAN SOULES: Let's turn our
attention now to the --

PROFESSOR EDGAR: Just one question.

CHAIRMAN SOULES: All right.

PROFESSOR EDGAR: In what is now the
second paragraph, reference is made to a
perfection of appeal as provided by Rule 356.

CHAIRMAN SOULES: Delete "as provided

by Rule 356."

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

25

107

PRCFESSCR EDGAR: Why don't vou ju

3
[

&}

substitute Appellete Rule 4 ~-- 40. Neoew, the

reason I say that is because clerks aren

o

t going

o

to know who appeals are perfected unless you give
them some point of reference, and that's why --
wheﬁ I --

CHAIRMAN SOULES: We've gbt a diviéion
of the house oﬁ that. Dorsaﬁeo says leave tﬁe
rule out ana yoﬁ say put it in.

PROFESSOR EDGAR: Well, the reasoﬁ I
put it iﬁ dn our -- Rulé 209 is because for the
feason I just stated. Clerks don't know what that
is.

CHAIRMAN SOULES: What do you think,

 Bili?

in. I

[
rt

PROFESSOR DORESANEOQ: No, put
can‘maké an argumént heré.

CEAIRMAN SOULES: If thére‘s any
difference abdut it, we can také a vbte, otherwis;
-- Okeay, so we're going to add -- put in as
érovided by wﬁat, Hadlej?

PROFESSOR EDGAR: Agpélléte Rule 40.
Rules 5f Aééellate Prbceduré Rule 40.

CHAIRMAN SOULES: 40. Okay. Okay,

let's turn cour attention now to rules 277, 8 and 9




10

Il

12

13

14

15

16

17

18

i9

20

21

22

23

24

25

108
while we've got the benefit of Judge -- certainly,

we have the benefit of Judge Pope here. There at
page 145 --

PROFESSOR DORSANEO: Rule 41.

CHAIRMAN SOULES: Rule 417?

PROFESSOR EDGAR: Rule 40 is how it's
perfected and Rule 41 is when it's perfected and
if's the time that we want.

MR. REASONER: Well, what about 427

PROFESSOR DORSANEO: That's why I want
to leave it out, see.

MR. REASONER: You know, and you can
get -- you could also get into extraordinary writ
and things. I really question that.

PROFESSOR EDGAR: Well, I guess you're

‘right. I hadn't thought of that. Maybe the thing

to do is just leave it out.

CHAIRMAN SOULES: Any further
discussion? Okay. We'll leave out the rule
reference in what will now be tﬁe second
paragraph.

Ok ay. Now, we'll turn to page 145 of the
materials and this is David Beck's letter but it
was a committee that, I believe, Franklin was on.

I know, Edgar, you were on it and you-all worked
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on this -- doné a lot 6f work 6n ﬁhis 277, 278,
279 and forward. Who should make the repcrt on
that?

PROFESSOR EDGAR: Is David héré?

MR, MCHMAINS: Nb.

MR. JONES: Mf. Chairman, this was my
sgbcéﬁmittéé, but 1 havé ﬁb reéort to make ther
tﬂaﬁ‘thét I miééed the Aéril meeting ~-- not April,
but the May meeting. The meetiﬁg befére that
somebody refreéhed my recollection thet the date
of that meeting -~ we met over here in the
courtrocme.

My recollection was that this rule was

debated -- or that this other rule was debated,

Judge Pope was there and there was a lot of

7compromising done and the rules were passed. And

apparently scmething happened at the lkay meeting
which I'm unfamiliar with. And then as I observed
from the chair this weéek, I got your letter of
August 27th which raises an entirely new set of
guestions abéut the rules, and althdugh read ing
through vour letter, I cdon't find anything in
there earthshaki&g or aﬁything that 1
fundameﬁtally disagree with.

I heve this concern, and that is that we've
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been working on Rule 277 and the related rules for
over a year, ana I would like to see the matter
resolved at this meeting so that we can -- this
committee has voted on at least two occasions
overwhelmingly to simplify the submission of jury
issues in civil cases. We have not gone as far in
my judgment as the Chief Justice has asked us to
96. |

There's been a great deal of sentiment
demonstrated on the committee to go further than
the compromises which were made last =-~- the
meeting before last. And whereas, I certainly

don't want to run a rush job over the chair on

what may be very valid questions about the rule.

I think it's time for us to get this thing passed,

~one way or the other. ©Now, that's where I'm

com;ng from, and that's the extent of my report.

MR. BRANSON: Did we not pass
something the meeting before last, Luke, because
my recollection is the same as Franklin's in that
regard? Remember we met in the Court's chambers
and had a big hoopla and blood bath.

CHAIRMAN SOULES: Right. My memory of
that was that we met, that there were many things

discussed and that David Beck's committee was to
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write up what it felt were the results of that
meeting and this is the write-up of that, you
know, two-times-ago consensus. It was a clear
consensus. No question about that, Franklin. But
in terms of passing on language for 277, 278 and
279 as such, it's never been done.

MR. BRANSON: Is David Beck's
committee the one Franklin chairs?

PROFESSOR DORSANEO: Yes.

PROFESSOR EDGAR: Yes.

CHAIRMAN SOULES: Well, really, éhere
was -- the committee that was comprised of -
Franklin and others was a larger committee than
the draftsmanship committee which =--

PROFESSOR EDGAR: No.

CHAIRMAN SOULES: Is that not right?

PROFESSOR EDGAR: That's really not
right, Luke. There were five or six of us that
were on Franklin's committee and we met a number
of times. David was a member of that committee,
and we submitted a proposed rules when we met in
the Supreme Court courtroom.

CHAIRMAN SOULES: Okay.

PROFESSOR EDGAR: And at that time we

adopted Rule 277.
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CHAIRIMAN SOULES: Just like it is
here. -

PROFESSOR EDGAR: Yes. Except for one
change which I want to disclose in just a minute.

MR. SPIVEY: Could you talk just a
little bit louder? I can't hear you.

PROFESSOR EDGAR: Well, I can't talk
ahy louder than thfs.

MR. SPIVEY: Well, I'm trying to
listen to Mr. Branson, too.

PROFESSOR EDGAR: I said in the
Supreme Court courtroom, we adopted Rhle 277 as it

now appears here except for one change which I'1l1l

refer to in just a minute. At that time, we =-- on

—-- the meeting between the Friday night --

;conclusion of our Friday night meeting and

Saturday morning, we did some further work on
Rules 278 and 279. Those, however, have not been
fully discussed.by this committee. The 277 except
for one change has been, and that was adopted at
that meeting.

And at some point in time, I would like to
address first that one change that I refer you to
-=- that I will refer you to and then we can get

into 278 and 279. But I think that was the
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chronological process by which Rule 277 has
currently -- as it currently appears before you.

CHEAIRMAN SOULES: Thank you, Hadley.
What is the change that was made in Rule 2777?

PROFESSOR EDGAR: All right. 1If you
will léok down about the second -- maybe it's the
second sentence. I don't have my glasses. It
séys something, unless required by the substantive
law. I don't know where that is, "Only if
required by the.substantive law."

JUSTICE WALLACE: 1467

CHAIRMAN SOULES: 146, yes, Judsge.

PROFESSOR EDGAR: It dawned on me that

we really need to have some type of escape valve

because there might be some kind of case lurking

‘out there where you might need to submit a

gquestion to the jury in a more distinct, specific,
concrete form than would otherwise be provided by
a broad form submission.

For example, an issue on a confession and
avoidance, theoretically, might need to be
submitted, specifically. &And I've talked to the
drafters of the people who are working on volume 2
of the pattern jury charges, worker's

compensation. And because of the legislative
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requirements of that law, it would be extremely
difficult to prepare a charge on broad form or one
containing a combination of elements or something
like this.

S0, I suggest that we -- only if the
substantive law requires it, would you be =-- would
you be allowed to submit something, specifically.
therwise, you've gbt to submit it as we approved
it at the meeting in the Supreme Court courtroom.
Now, that's the only change in Rule 277, and I
think we've got to have some type of escape Qalve
on that.

MR. JONES: Mr. Chairman, I move -- as

chairman of the subcommittee who submitted Rule

277, I move that that change be adopted.

CHAIRMAN SOQULES: Is there a second?

MR. BRANSON: Second.

CHAIRMAN SOULES: Who seconded it?
I'm sorry, I didn't see.

MR. BRANSON: I d4id.

CHAIRMAN SOULES: Frank Branson
seconded it. Franklin Jones made the motion.
Discussion? Rusty Mcmains.

MR. MCMAINS: I've got two questions.

One is the language guestion, Hadley.
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PROFESSOR EDGAR: Ckay.

MR. MCMAINS: It curiently reads "Only
if required by the substantive law such as
worker's compensation is the submission of
separate questions submitted."”

PROFESSOR EDGAR: Permitted. It
should be permitted.

MR. MCMAINS: Permitted.

PROFESSOR EDGAR: Yes. And I've

changed it on my copy. That was a typo, pardon

me.

MR. MCMAINS: I assumed that. .

PROFESSOR EDGAR: Pardon me. Thank
you.

MR. MCHMAINS: Secondly, I'm not sure
‘what -- and I guess this was an observation,

perhaps, made in Luke's letter, and I don't know
if it was directed to this change, or whatever,
but it says, "the submission of separate
gquestions." ©Now, if you contrast that with broad
form -- I mean, we talk up here of broad form
questions, which assumes that more than one
question could be askgd, then down here when we
talk about only if the substantive law reqguires

may separate questions -- I don't know what --
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PROFESSOR EDGAR: Meaning more than
cne.

MR. MCMAINS: I don't think that's a
perfect parallel between broad form questions and
separate questions.

PROFESSOR EDGAR: Sﬁould we then say
"specific questions®? I mean, I don't know what
térm to use but we éll know what we're trying to
say. My language is somewhat imperfect.

MR. MCMAINS: My concern is that the
Courts may sit there and figure out that wha£ this
means is we're supposed to submit every case on

one question.

PROFESSOR EDGAR: What would you

say -=-=

MR. MCMAINS: I don't think that's
rea}ly what is intended. We're just talking about
that they ought not to be separate and distinct.

I mean, our old concept is separate and distinct
when we were dealing with issues.

PROFESSOR EDGAR: What would you say,
separate and distinct?

CHIEF JUSTICE POPE: No.

PROFESSOR EDGAR: But you see, this is

-- there are just some kind of cases where you
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ﬁave toc submit specific -- br separate &ana
distinct guestions; théy just have to. And 1
con't like that use of the term but -- and I'm
Certainly amenable to any proper term that would
coﬁvey --

MR. MCMAINS: Bﬁt iﬁ & general sense,
of céﬁrse, we épecifically provide that 6n gcod
céﬁse you can do it tﬁesevother ways.

PROFESSOR EDGAR: Well, but --

MR, MCMAINS: And ié thére nbt -- I
mééﬁ, I'm just -- I'm ﬁot sure even in a comp
context that you can't submit broad form guestions
with limitiﬁg iﬁstructiéﬁé. I ddn't thiﬁk that --

I don't -- I mean, I just don't see that as being

" .a separate and distinct problem.

CHAIRMAN SOULES: Chrief Justice Po?e.

CHIEF JUSTICE POPE: I recogﬁize that
théré may be this typé of thiﬁg out hére and it
snhould be takeﬁ cére 6f. Every tiﬁe we use that
word "séparate“ or everytime we use that word
"distiﬁct,“ we're rersurrecting Geﬁéral Drilliﬁg
COméany anéd Fox Hotel Coﬁéany. And I hope that we
doﬁ't have encther 12 years of saying, no, that's
not what we meant when we used separate. I woﬁder

if we could say something like, "only if recquired
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by sudbstantive law, sugh as workér's compénsation,
may uestions be submitted more narrowly."

1iR. JONES: I would accept that.

MR. REASONER: Judgé, let mé -- you
kﬁow, I have - siﬁce I laét ﬁafticipated in these
debates, I have become coﬁvefted to broad form
issues.

iR, JONES: Nec. You've lost the
battle.

IMMfR. REASONER: Nb. You havé not réad
my briefs. It depéﬁdé on Mr. McMaiﬁs. I favor
broad form issues. Aﬁd I wbuld --

MR. JOﬁES: I'm gléd ybu're 6ﬁ my
side.

MR. REASONER: Well, I understand

“that. But I would ask the guestion whether any

refsreﬁce of this ﬁature heeds to be maede at all
since in the beginning we say, "shall whenever
feasible submit the cause bn broad form
questions." That, to me, says that the Court is
going to do it, unless you caﬁ sth them some
statutcry reason why they can't.

MR. SPARKS (SAN ANGELO): Precisely.

iR. REASONER: Sb, I wbuld omit that

entire sentence which avoids you getting into this

- - 2 e T — e e — ——— e e e i — e —— —
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-- creating a new concept of separate questions.

Secondly, it seems to me thét where we say,
"on good cause” there is danger that you're
narrowing what you're doing. For example, the way
it is literally written, it says that you can't
combiné elements except on a showing of good
cause. I do not understand the law to be that in
a broad form area. I thought you could combine
that element without any showing of good cause
under the existing rules --

PROFESSOR EDGAR: We're trying to --
excuse me. .

MR. REASONER: But why does it say in
here, then, that you have to show good cause to
gubmit guestions containing a combination of

;elements?

PROFESSOR EDGAR: Well, I thought we
thrashed this out at our earlier meeting, Harry.
What we're trying to do is to first tell the trial
court that the first thing that -- you start off
with a proposition that issues are going to be
submitted in broad form --

MR. REASONER: Right.

PROFESSOR EDGAR: -- period.

MR. REASONER: Right.
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PROFESSOR EDGAR: Now, broad form has
now become a word of art.
MR. REASONER: Right.

PROFESSOR EDGAR: And we have to

understand what that word of art is.

MR. REASONER: I try.

PROFESSOR EDGAR: But, then, once you
pass that hurdle, ﬁhen it's only for upon a
showing of good cause that you can do it any other
way.

MR. REASONER: But what I'm sayigg to
you is, broad form to me means that I can combine
elements in a broad form question.

PROFESSOR EDGAR: No. Broad form =--

that's what I'm saying. Broad form is =-- in most

-context and the problem -- and we've got a problem

herg because the. examples we're using are tort
Cases and we have all kinds of other kinds of
cases out there that may present some type of
problem. But Lemos versus Montez is a broad form
submission, period.

Now, from that you have various gradations.
For example, you have a broad form followed by
limiting instruction. You have a broad form that

combines the elements within the question itself.
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But those are not to be submitted unless you can
show good cause for doing so. |

MR. REASONER: I mean, you're view of
broad form gquestions is going to be that I have to
submit a separate question on each element?

PROFESSOR EDGAR: No. It's exactly
the contrary.

MR. REASONER: All right. But read
what you've got here. "A court may submit" =-- I
mean, you know, however, "for good cause may
submit,® and then one of the categories you'ée got
is on questions containing a combination of-
elements.

PROFESSOR EDGAR: That's right. Now,

that's a word of art, too. That's a term of art.

¥R. REASONER: Wait a minute. To me,
you have now said that I can't combine elemeﬁts in
a broad form gquestion unless I show good cause.

PROFESSOR .EDGAR; That's right.

MR. MCMAINS: That doesn't make sense.

CHAIRMAN SOULES: Broad does not reach
a combination of elements, is what you're saying,
if I'm understanding you.

MR. REASONER: That's what this rule

says.
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CHAIRMAN SOULES: But the way it says
right now, broad form up at the top doesn't reach
a combination of elements. It's got to be fewer
than a combination of elements unless you show
good cause.

MR. REASONER: That's what -- to me,
that's what this rule says. And the way I
uﬁderstand the law,vyou can combine elements right
now in a broad form question without any showing
of good cause.

PROFESSOR EDGAR: That's right. lNo
doubt about it. |

~ MR. REASONER: OCkay. Then I

respectfully submit this rule narrows thé present

law.

PROFESSOR DORSANEO: Well, what I
wou}d read this rule to mean or authorize, if I
was just reading it, is the broad form question,
the way it's worded, what Harry said, basically,
is the broad form question is, is the defendant
liable.

PROFESSOR EDGAR: No.

PROFESSOR DORSANEOQ: And then only for
good cause does the charge talk about what goes

into that legally. And that's really what broad
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-=- you have in your mind what a broad form
question 1is, but it }sn't defined anywhere.
PROFESSOR EDGAR: Well, the case law,

I think, has told us what we're talking about.

And there's no doubt about it that this is a shift

in empﬁasis because currently all of these are
permissible. Every one of them are permissible.
What we're telling the trial courts is that
there's a priority. The first one is the broad
form. Then upon a showing of good cause, you
don't have to submit the broad form. You coﬁld
submit it in one of three other ways. And <then,
finally, it was my suggestion and we may not want

to adopt it, that only if regquired by the

Substantive law may you submit it another way.

MR. REASONER: Well, Hadley, the way
you'intend this rule, do you have to show good
cause to combine elements in a broad formnm
question?

PROFESSOR EDGAR: Yes. That's what it
says.

MR. REASONER: But under existing law
you do not, do you?

PROFESSOR EDGAR: That's correct. In

fact, under existing law you don't have to have
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gobd céusé éo do &any o§ thése. The ﬁrial court
has the discretion to do them all.

MR. JOUNES;: Hérry, would 1t soive vour
problem -~

MR. MCHAINS: Just take it out.

MR. JCNES;: -- to just take that
phrase out?

MR. REASONER: Yéé. I wduld také it
aut aﬁd I ;aﬁld také 6ut thé refefeﬁce to
workﬁeﬁ'g coméf

MR, MCMAINS: Let the record refiect
that I repreéeht -- 1 do agree with it, thet this
a a limitétibﬁ oﬁ Qhat we're trying to do.

Because I think it is very clear that concepts --

Y we keep trying to imply a lot ¢f times what our

“thinking is in negligence cases to other casecs.

CHIEF JUSTICE POPE: Right.

MR. MCMAINS: Aﬁd I know that -- I
thiﬁk, Qhat Hadléy ié talkigg about is hé doesn't
liké the idea of éubﬁitting brakes, lcokout and
cspeed in the qﬁestioﬁ as oééosed to negligence.
Thaﬁ's reall§ Qhaﬁ ﬁe's talking about. But the
probleﬁ is that the term "combination of elements”
means something much broade¥ than that, I think,

to most practitioners, particularly other folks
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purely --

PROFESSOR EDGAR: Sure.

MR. MCHMAINS: =-- outside the tort
automobile accident cases. I think it's clear if
you take that out because it does look like you're
contraéting a broad form question with a
combination of elements that should require a
showing of good cause. You're contrasting it with
what broad form questions that are undefined. And
if we're tryingvto define it by neéating what we
don't want it in it, it looks to me like whaé we
don't want in it is what should be in the s=2cond
paragraph and those are the things that we

listed. And I don't think that you would want to

exclude the ability to ask a broad form question

~with a combination of elements as distinguished

from acts. And that's my concern and I agree with

you.

CHAIRMAN SOULES: Justice Wallace.

JUSTICE WALLACE: Hadley, how do you
envision submitting a DTPAAcase, for instance,
where right now they're running 10 and 12 issues
to get a case submitted?

PROFESSOR EDGAR: I'd think you would

probably have good cause to submit it under the
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second portion here, or maybe this might be a case
required by the substantive law to submit more
narrowly.

CHIEF JUSTICE POPE: Well, now, we
have the first DTPA case that came up -- I can't
recall its name.

MR. MCMAINS: Spradley versus Williams
(phonetic) . |

PROFESSOR DORSANEO: Spradley versus
Williams.

CHIEF JUSTICE POPE: What?

MR. MCMAINS: Spradley versus

Williams.

CHIEF JUSTICE POPE: But in that case,

you submit it in the terms of the statutory

{prohibition which to me is the broad issue. But

you don't break that statutory thing down into --
because he did this and did this and did this.
Now, there may be five or six of those
statutory things, but it's broad if it tracks the
statute, and I think that's the law of deceptive
trade practice.
MR, MCMAINS: Right. But if you put

in this combination of elements, it may be that a

.judge would be reluctant to include producing
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cause in the same question. Whereas, I think you
want to encourage the ability to do that.

CHIEF JUSTICE POPE: That's right. As
in a fraud case, one issue -- all of the elements
defined, in this and this, but one issue.

PROFESSOR DORSANEO: I move the
elimination of the "Only if required by the
sﬁbstantive law® sentence in this draft, if that
has fallen by the way or is sinking, we ought to
vote on that. i think that was Franklin's. I'nm
not sure what the motion is, if there is a
motion. | .

CHAIRMAN SOULES: Hold on a minute.

Let's stay on one thing at a time. Now, we're

.talking about questions containing a combination

-0f elements. Is there a motion to delete that

phrgse?
MR. JONES: I so move, Mr. Chairman.
CHAIRMAN SOULES: Moved by Franklin
Jones. Is there a second?
MR. MCMAINS: Second.
CHAIRMAN SOULES: Second, Rusty

McMains. Favor, show by hands. Opposed? Okay.
It's unanimously voted that we strike "on

questions containing a combination of elements."

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES




10

Il

12

13

14

15

16

17

18

19

20

21

22

23

24

25

128
While we're on good cause, do we want to

regquire a showing of good cause to get limiting
instructions?

MR. JONES: No, sir.

CHAIRMAN SOULES: This rule does that.

MR, LOW: We went through that before
because the philosophy was we're trying to give
tHe trial judge diséretion and encourage him to
submit it as broad as possible. That's what we're
trying to do. My argument before was, then, why
impose good cause because he's going to say,)well,
we've always done it that way and you'fve got to

show me something else before I can do it and I

don't know what good cause is, so I'll do it. So,

I would again not go with good cause but I got

‘voted down before.

CHAIRMAN SOULES: Is there a motion to
delete "upon broad form questions accompanied by
limiting instructions" where it appears that that
can only be done for good cause. In other words,
that's right before on the guestions containing a
combination of elements. I don't know whether
it's been discussed or not for everybody to
understand what the issue is but where it appears,

"upon broad questions, accompanied by limiting

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES




WP

10

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

129
insiructioﬁs," wheré thosé werds appéar, yOuU could
only do that having firs£ shown good cause the wzay
this rule is written. And to mé, the broad form
issue carries with it the thbught of limiting
instructidns whenever they are necessary.

PROFESSOR EDGAR: 1 ddﬁ't think it
ddés ét éll.

CHAIRMAN SOULES: Okéy, Rusty.

MR, MCMAINS: Oncé égain in ﬁégligéﬁcé
césés, I thiﬁk it ié 6bviéﬁs what we are trying
to get at, which is in answering this guestion
consider only breakes, 1ookoﬁt, speed, et cecera,

on negligence question, that you ought not to

have to put that in. And you ought to be

.encouraging them to do otherwise. The problem

"is it assumes that we -- that there is somne

generaliéed interpretation of what limiting
instructions mean as distinguished by
explanatory --

PROFESSOR EDGAR: Exéctly.'

MR. MCHMAINS: - whicﬁ is ngt éxactly
valid.

PROFESSOR EDGAR: Wéll, but you see
that's sdmething that has crept int6 the practice,

though, once we adcopted the amendment to Rule 277
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back in 1973 and there is a difterence between
them.

MR. MCMAINS: Correct. And I'm not
sure there is a recognized judicial distinction
among the class of instructions. That is an
explanatory instruction, and albeit if it has a
different office, it is nonetheless an explanatory
iﬁstruction and we deal in here with allowing
explanatory instructions that may be necessary.
And so, I mean, I think that's what Luke's -- I
know that was one of the complaints addresseé in
the letter.

CHAIRMAN SOULES: Exactly.

MR. MCMAINS: I understand what you're

saying.

CHAIRMAN SOULES: I think that all
ins;ructions should be permitted that are proper
to enable a jury to render a verdict and that good
cause should not be a part of the instruction
practice for any instruction. Just -- to me, the
tail end of it, of this first paragraph, takes
care of all instructions and definitions.

MR. MCMAINS: What we're really
talking about is good cause for showing a

different type of submission other than broad form
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gquestions or whatever instructions are necessary.

MR, LOW: Right.

CHAIRMAN SOULES: That's right.

MR. MCMAINS: The only three types
that we're really looking at that are in current
use are broad form questions, specific gquestions,
which we have now just deletéd altogether and a
géneral charge. If we don't authorize specific
questions at all, except implicitely through the
"whenever feasible" or whatever, then you
eliminate check lists by requiring a showing‘of
good cause, basically, and you eliminate general
charge except with the showing of good cause and
it seems to me we've covered =--

(Off the record discussion
(ensued.

MR. BRANSON: I'd 1ike to ask Justice
Pope and Justice Wallace whether or not they
perceive the last paragraph, the last sentence of

this paragraph on explanatory instructions, to

change existing case law on such instructions as

the doctor is not an insurer and mistakes of

judgment.

CHAIRMAN SOULES: Frank, please hold
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that until we're through talking about limiting
instructions because wé need to get this resolved,
if you don't mind, and I will get to you on that.

’ MR. BRANSON: I'm not really talking

about changing the current law.

CHAIRMAN SOULES: Does it bear on the
limiting instruction issue, what you're doing? I
méy not be understahding, Frank, where you're
coming from on that. Is yours a limiting
instruction point?

MR. BRANSON: Well, no, it's a génetal
explanatory instruction.

CHAIRMAN SOULES: Okay. Right now

we're trying to determine whether or not this

committee wants to require a showing of good cause

to get limiting instructions to a broad issue.

Justice Pope.

CHIEF JUSTICE POPE: Now, limiting
instructions got in with this thing on account of
wide variances between the pleadings and the
proof. And, I think, even in a broad charge, if
you have a repetition which I don't think it would
be rare if we did, of the Scott case, where they
alleged A, B, C, D and E and didn't prove those

but they crept in evidence G, H, I and J. Now, I
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— 1 think that would be an appropriate place even in a
I
L\, 2 broad charge for a limiting instruction for the
3 | charge to say you are limited to A, B, C, D and
4 E. That would be good cause.
5 ' So, there is a difference between limiting
6 . instructibn and explanatory instruction.
7 Otherwise, we have a repetition of Scott where you
8 jﬁst submit it to them broadly and then you appeal
9 the case and you demonstrate, well, that wasn't
10 pled and there was an exception to its submission;
Il | therefore, you have to reverse the case.
12 - Now, th could it be corrected, by the-trial
13 g judge saying, jury, when you answer this, we go
14 2 hold you to just what's been pleaded. So, that
15 f-‘would be good cause. There may be a place there
16 ;for it, or the Court may submit good cause upon a
17 -~ for good cause upon showing of good cause, may
18 submit it on a general charge. I don't know.
19 We're pretty close to.the general charge.
20 But there may be a case -- I know there are
21 some people by agreement just submit it to the
22 jury, you know, little bitty cases, but there may
23 be a place for it in that_case or for good cause,
24 a limiting instruction, and I don't know what to
25 say about the checklist form.
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MR. wa: Judge, but what does good
cause mean?

CHIEF JUSTICE POPE: Good reason.

MR. LOW: Which means much discretion
with the Jﬁdge anyway, so why put good cause there
that allows the Judge to do it? He's going to do
it if he's got reason anyhow.

PROFESSOR EDGAR: Because ~-- may I
speak to that?

MR. LOW: Sure.

PROFESSOR EDGAR: My thought on éhat
was this, Buddy, that it's just possible that the

Supreme Court might say to a trial judge that that

was not good cause. At least there is some basis

for review by the appellate court. You see, you

-start off on the premise that you're supposed to

submit on broad form.

MR. LOW: Yes,

PROFESSOR EDGAR: And then the Court
realizes that there is some standard by which the

Court might be a judge from an appellate level if
they submit it any other way. If you don't put

good cause in there, then you're going to be right

- where you are now and judges are just going to

submit themn Qhatever way they want to.
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CHAIRMAN SOULES: San Angelo Sam.
iMR. SPARKS (SAN ANGELO) : I think thé
-~ what Rusty was seaying a while ago about theré's
only three weys to submit it, a general charge, a
brcaéc form and specific guestions.

Whén you take the first sentence, "Iﬁ all
jury cases a couft shall, whenever feasible" --
aﬁﬁ that's the kicker right there -- "whenever
feasible, submit the cause upon broad‘form
guestions.” You don't ﬁeed a gooé cause chowing
that -- what Edgar is talking about bécause if you
submit it on & general charge and you shouidin't
have, it wasn't feasible. You'ré going to get

reversed. You understand? The next sentence just

" needs to say, "However, the Court may submit the

period.

Now, you have eliminated specific questions
totally except when it's not feasible to do it in
a broaag forﬁ. And I would suépbse the Supreme
Court is going to say in a deceptive trade
practice case ﬁot feasible, trespass to try a
title, comp.

You understand that "whenever feasible" has

gct a purpose there, and I think what ycu want to

dao is say, okay, submit this in broad form.

£ ™ 2 - e~ P PPN P e S et e % e vae w e e




10

Il

12

13

14

15

16

17

18

19

20

21

22

23

24

25

136
You've got permission to do if by the general
charge. You understand. And then all the rest of
it is surplus. You get the last sentence to give
instructions, explangtory instructions,
definitions, might include limited, if feasible.
That's what the Supreme Court will tell us, what
is feasible and not.

CHAIRMAN SOULES: Frank Branson.

MR. BRANSON: Let me ask you: Would
it perhaps assist trial practitioners and trial
courts if we're going to leave the good causé in
if we put for good cause shown rather'than just

for good cause? That way you get into the record

what the good cause is and allows the trial judge

to make an informed decision, but further allows

. the party advocating the other side of the

proposition an opportunity to evaluate the merit
of their position.

CHAIRMAN SOULES: 1Is there any
objection to inserting -- if we're going to leave
in the concept for good cause, inserting the words
"shown of record"?

JUSTICE WALLACE: Are we going to add
shown or as stated on the record as shown might

be? You've got to search directly to find it.
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MR. BRANSON: All right. How about as
stated on the record?

CHAIRMAN SOULES: Ok ay.

MR. LOW: Let me answer Hadley's
question posed to me.

CHAIRMAN SOULES: Yes, sir.

MR. LOW: I think the Supreme Court is
g&ing to look at really the question of whether
there is a fair submission. And I don't think
they are going £o be confined to just specifically
this. You know, they've got pretty broad perrs
and if they think that it was not really a <air
submission of the issues raised by the pleadings

and so forth, I think what they are going to look

at rather than necessarily having to hang their

;hat on the wording of good cause, but maybe I'm

wrong. I'll say no more.
CHAIRMAN SOULES: Okay. How many feel
that limiting instructions should be permitted

only on showing good cause on the record? How

many feel the other way, that limiting

instructions should be available as are

explanatory instructions whenever they enable a

jury to reach a verdict?

MR. JONES: Mr. Chairman?
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PROFESSOR EDGAR: What you-all have
done, you've -- well, go ahead Frank.

MR. JONES: Let's get a reading on how
many folks would go with Sam Sparks' suggestion.

CHAIRMAN SOULES: Well, that's what
I'm getting to, Franklin. I'm taking this
sentence that he's discussing one part at a time.

MR. JONES: It seems to me like you
just structuralized that.

CHAIRMAN SOULES: Yes, one part at a
time.

MR. SPARKS (SAN ANGELO): >I'd like to

hear Judge Wallace's thoughts about the term

"whenever feasible.” That term, to me, covers

good cause and instructions or anything else.

MR. REASONER: May I say one thing on
that?

CHAIRMAN SOULES: Yes, sir, Harry.
And then, Justice Wallace, you can give that some
thought.

MR. REASONER: The reason I would
disagree with that is that we know it's feasible
to sukmit anything on a general charge because,
you know, you have Federal Courts that submit

complex --
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MR. SPARKS (SAN ANGELO): But you've
got an instruction to do it broad form. Ycu don't
have an instruction to do it general charge.
You've got an instruction to do it broad form,
whenever feasible. You've got permission to do a
generai charge.

MR. REASONER: And when is it you
w&uld have permission to do it general charge?

MR. SPARKS (SAN ANGELO): You've just
got permission.

MR. REASONER: Well, that's whatlI
mean. You just say do it whenever you want-to.

MR, SPARKS (SAN ANGELO): Whenever
feasible.

MR. REASONER: It's always feasible

;submitted on a general charge.

MR. SPARKS (SAN ANGELO): Good.
That's good.

CHAIRMAN SOULES: Let's take them one
at a time here. The limiting instructions issue
I'd like to dispose of, and then we're going to go
to the last sentence which I think we've already
got a consensus on, and we'll come back to whether

or not good cause should be required to submit on

a general charge. And we're‘changing subjects in
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several ways. Hadley.

PROFESSOR EDGAR: As I understand,
what Luke is now -- Rusty.

MR. MCMAINS: Luke, 1if I may, as 1I
recollect the meeting in the Supreme Court, the
reason for the insertion of good cause was as a
discouragement to do it any other way for the
réason that the current rule has good cause to
submit it on a general charge and the courts won't
do it. We know'that.

So that the thesis, I think, that we opérated
on was that since you can't get a general caarge
now in anf trial court when anybody opposes it

because you've got to have a showing of good cause

and there isn't any trial judge that's going to do

ithat, we know by experience, that if you keep the

same test, then they also are going to be
reluctant to try and do anything other than the
broad form questions. .  That, at least, was the
thesis, I think, when we started.

MR. JONES: I disagree with that, Mr.
Chairman.

CHAIRMAN SOULES: Franklin Jones.

MR. JONES: The rationale in the

subcommittee and as reported to this committee and
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which, as I recall, this committee adopted was, we

wanted to liberalize the Court's option to use

general charge. Consequently, we took the old

language of the o0ld rule which says "for good

cause shown subject to review" and deleted it and

substituted the language siﬁély "for good cause."
Aﬁd I ﬁust disagree with hy friend Rusty that

wé were trfing tg discburage entirely the use of
general charge. We were nbt. And there are
6ccésions when we waht the trial courts tb use a
general charge and that was the consensus of,this
coﬁﬁittee when we adoéted 277 over in the Court's
chaﬁbers.

CHAIRMAN SOULES: Certainly, the

committee voted that for good cause a general

~charge should be considered by trial judges to be

ava;lable iﬁ Texas, and there was no doubt aboﬁt
that, and ‘it was not to be as available as a broad
forﬁ becaﬁse'broad form was to be the éreference
in all cases. And that's the way we wdund ﬁé the
first session on §our reéort, as I remeﬁber it,
Frankliﬁ, and then went back t§ the drawing board
with scme of.tﬁese, and now we're getting down to
the séecifics. |

Just what do you have to show good cause
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for? Thé cbmmittéé has consisténtly takén a
éosition that to sﬁbﬁit & general charge, good
cause had to be shown. Now, there is dissent
about that and Eranklin is in that dissent. He
would like for the general charge to be available
-- just as availablevas a broad form submission,
but that's not where this committee is or has been
ﬁﬁ to now by way of consensus.

So, there's a difference between the
availability --.we have, as a cbﬁmittee, been
intending to propose -- there's a difference;in
the availability of a general charge and a broad
issue charge. General charge is not as available

to the trial judge. And I think that Sam has

Stated it to some extent there that if we say

-"whenever feasible,” that clearly indicates

sigpals of a diséosition or favoring of the broad
charge over anything else. But we can only get
these things resolved one issue at a time.

MR. BRANSON: I'm nét sure as 1
106k --

CHAIRMAN SOULES: Aﬁd wé're Changiﬁg
-- let me -- I wént to get back to whether or not
-- what's going to be the test for getting a

limiting instruction. 1Is it going to be good
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cause, or is it going tb bé if that liﬁiting
instrﬁction énables-the jury to render a verdict,
if it's a proper instruction that enables a jury
to render a verdict. That's the issue we need to
décidé right now. Okay, Hadléy Edgar.

PROFESSOR EDGAR: Nb, I'11 yiéld to
Judge Popé.

| CHAIRMAN SOULES:; Jﬁdg; Paéé.

CHIEF JUSTICE POPE: Wéll, theré ié
sbm;oﬁé éhééd of ﬁé, bﬁt I Qill say this: Why
don't wé resolvé this limiting iﬁstructioﬁ
businéss by droéping doﬁn there to the last

sentence right above the second paragraph so that

it would read this way: "In submitting any case,

.the Court shall submit such limiting or

-explanatory instructions and definitions."

They're different thingsf They serve different
éﬁrposes. And a jﬁdge is gbing tb show a little
bit of sense, énd that takes care of the
limiting.

CHAIRMAN SOULES: Okéy. That dbééﬁ;t
take care of the issue thét's bh the téble,
though.

PROFESSOR EDGAR: Na, it doésn't téké

care of the issue of which I'm concerned.
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CHAIRMAN SOULES: Thé issué on thé
téblé is =-- 1is thé basis oﬁ which you gét a
limiting iﬁstrﬁctiqn goiﬁg to bé gocd causé shown
or enable thé jury -- broper instruction that
enables the jury to render a verdict. Now, Judge,
see right in-the center, that underlying language
is a good cause basis.

CHIEF JUSTICE POPE; Okéy. I
undérstéﬁd thét. I doﬁ't séé aﬁy réasoﬁ thét yoﬁ
should héve to sho& good causé‘to have a 1iﬁiting
instruction to a jﬁry jﬁst s 0 they woh't go éff
hére and take into consideration unpled ﬁat%rial
any more than you have to sho@ good cause for an

explanatory instruction. Well, it's just to help

.enable the the jury to reach a verdict.

CHAIRMAN SOULES: Hadléy Edgar,
rébgttal?

PROFESSOR EDGAR: Wéll, with soﬁé
trépidatién, Judgé Popé, I ﬁéké thé'follbwing
remarks: It seems to me that a limitiﬁg
iﬁstruction is really in the ﬁature of a special
issue. That is, you are confining the jury and
directing the jury in ansQering this question to
consider only brake, speed and lookocut. DNow, that

is a theory of recovery or part of a theory of
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recbvery or & pért of the theory 6f defénsé.
Therefore, thét is éart of the litigant's case.

An explanatory instrﬁction, on the other
hand, is an instrﬁctibn that enables the jury to
render a verdict. Aﬁd that -- and I think Rusty
used this term 6ne time and it's fbr this ?urpose
I certainly think it's adéquat;. Explanatory
idstructions bélong to everybody. Issues belong
t6 the litigaﬁt. And limiting instructions have a
much more substantially different purpose in the
charge than explanatory instructibns dé. Ané,
therefore, it's for that reason that a limiting
instruction in order to preserve error to an

alleged defect in a limiting instruction, a party

preserves error as if it were an issue as

distinguished from it being an instruction.

And so it seems to me that they are different
and that they shaﬁld be treated differently. And
if you simply say that such limiting instructiéns
shall be submitted and that they have the dignity
6r the same prominence in the charge as an
explanatory instruction, then ydu have really
eliminated the basic purpose in how you preserve
error to them, and that's just contrary to what I

think ought to be done.
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CHAIRMAN SOULES: Judg; Popé, did you
havé a réply t6 that?

CHIEF JUSTICE POPE: I'm not éuré I
félloééd évérythiﬂg thét you Qére sayihg. If I
Qant to érbve é nﬁisénce casé and it's got certaiﬁ
eleﬁenﬁs, all I've got to do is, do you fiﬁd from
the preponderance of the evideﬁce that the
défendant maintained a nuisance? All right.
That's his issue. wa, the exﬁlanatbry
instruction thaf he owns, not the world, is the
definition that says this is what a nuisancelis.
It's got this aﬁd this aﬁd this. The same thing

about fraud; the same thing about statute of

limitations; the same thing about trespass to try

.title; one issue and all of the elements. That's

{the explanatory instruction and that belongs to

the'élaintiff. He is entitled to that.

MR. BRANSON: Statute af limitations
belongs.tb the defendant, doesn't it?

MR. MCHMAINS: The discoverf rule
belongs to you.

CHIEF JUSTICE POPE: I'm talkiﬁg about
advéréé éositioﬁs, is what I was thiﬁkiﬁg about.

'CHAIRMAN SOULES: Rﬁsty and thén San

Angelo Sam.
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MR. MCMAINS: wéll, I guésé my -- what
I waé réally praposing is =-- and persbnally as I
perceive the cases, thé wdrd “limitiﬁg
instrﬁctibﬁs" iﬁ the current rﬁles do not appear.
They don't exist in the current rules. They're
only in the case rules. They are, in fact -- 1I
meaﬁ, basically, as I =-- iﬁ the curreﬁt case law,
ag I perceive it, éverythihg is either aﬁ issue
and now a question, an instruction 6r defihitioﬁ.
It doesﬁ't ﬁatter -- 1 ﬁeaﬁ, because that's all
they are. You're either defiﬁing somethiﬁg,
explaiAing something, and the limitation is

nonetheless, in my judgment, an explanation. I

think all limiting instructions, if you were to

follow set theory, are within the set of

- explanatory instructions. Even explanatory

inspructions are not in the current rules, Jjust
instructions.

Now, if you want to take out explanatory and
just say such instructions and definitions as
shall be proper to eliminate this distinction, I
don't think we should be emphasizing limiting
instructions, requiring or not requiring good
causé to give limiting instructions. The only

function of instruction and/or definition should .
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be to help the jury get tb thé right résult undér
the substantive léw.

CHAIRMAN SOQOULES: Right.

MR. MCMAINS: Aﬁd it dééés't mattér
whether that's because 6f thé state 6f bleadings
or whether that's because of the state of
substaﬁtive law. Aﬁd I share Hadley's concern
aﬁout emphasizing it by déliﬁeating limiting
iﬁstructiéﬁs which wbuld be presumed td be, 1
believe, by a lbt of trial courts, a codification
0f what the courts have been referring to as
limitiﬁg instructions. And I doﬁ't waﬁt tb‘
emphasize that either because I think that does
detract from our purpose.

CHAIRMAN SOULES: Let me see if this

Jgéts ét it If we déleté the gbod cause
requirement for limiting instructioﬁ aﬁd theh
strikg explanatory out of the last sentence so it
says that "in submitting any case, the Court shall
submit sﬁch instructions and definitions as shall
be proper to enable the jury to render a verdict,"
that was your suggestion, I thiﬁk, was it ﬁot,
Rusty, that you not use the word "explanatory" or
"limitiﬁg"?

MR. BRANSON: If you do that, you're
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going to oéeﬁ thé dcor fdr éll kinds of
inétrﬁctions.

MR. SPARKS (SAN ANGELO): It's my turn
néxt.

CHAIRMAN SOULES: Okéy. I'm sbrry,
Sam, it is ybur turn.

MR, SPARKS (SAN ANGELO): All right.
We hashed this out once before and we did it on a
ﬁd evideﬁce point. If you élay it lookout, brakeé
aﬁd ééeed aﬁd you've got ﬁo evideﬁce of lookout,
brakes and speed and you've got evidence of
something eise, you're going to get reversed.

Whether there's a limiting instruction in there or

not, you've done away with the other appellate

points.

I thiﬁk we ﬁeed to keep the word "explaﬁatory
ins;ruction" in there; and then to get this down
to where we can handle it, I'd like to make a
motioﬁ. That is, that 277 read as follows: "Iﬁ
all jury cases the Court shall whenever feasible
submit the cause ﬁpoﬁ broad forﬁ qﬁestions. The
Coﬁrt may submit the same -- or the caﬁse upon a
geﬁeral charge. In submitting any case, the Court
shall submit such explaﬁatory ihstructions and

definitions as shall be proper to enable the jury
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fo reﬁder a vérdict." Thet's my motion.

CHAIRNAN SOULES: Is théré a2 second?

MR. MCHMAINS: Second.

CHAIRMAN SOULES: Fﬁrthér discussion?

MR. MCMAINS: I dian't undérstand all
the rules.

CHAIRMAN SCULES: Wéll, heré'é wnat it
dees. It starts 6Qt -- the first sentence 1is thé
same. The secéﬁd seﬁtence, you would strike
"however for good cause" out of the proéosal and
start with a capital T, "The Court may submit the
same =-- the cause upon a general charge," period.
Then yoﬁ woulad sﬁrike everyﬁhing down to "in

submitting any case," and you would leave the last

sentence as it's written. So the first sentence

"The
element of good cause"” would be eliminated from
the secocnd one, and the only thing that you would
have there would be "general charge." Yocu would
nct have the other types of submissions
mentioned. Justiée Pope.

CHIEF JUSTICE POPE: Of course, it is
no secreé that I believe in the broad charée, but
ﬁow let me tell you what we are doing here ncw.

And we may be coming out a little bit foolish. Ve
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say in the first sénténcé that it shall bé a broéd
fbrﬁ charge --

MR. SPARKS (SAN ANGELO): Whénéver
féééiﬁlé.

CHIEF JUSTICE POPE: -- whéﬁéver
feésible. Ndw, thét's godd. And theﬁ in the ﬁext
onhe we say the Coﬁrt ﬁay -- it's oétional -- but
wé say the Court may éﬁbﬁit it on é general
charge. And is that the snly alternative?

CHAIRMAN SOULES:; Yes, sir.

MR. SPARKS (SAN ANGELO) : Né.

Wheﬁever féésiblé, ybu'vé got gbﬁéwhéré thét ybﬁ
céﬁ énswer specific qﬁestibns.

CHAIRMAN SOULES;: That's the only

alternative in Sam's proposal to a broad issue as

-a general charge.

CHIEF JUSTICE POPE: Thét's right.
That's thé oﬁly altérﬁativé. I Qould say this
that --

CHAIRMAN SOQOULES: That's stét;d.

CHIEF JUSTICE POPE: =-- I'm équally as
- fbr a mehber Sf the vét;raﬁ jﬁry chargé thiﬁg
that's meetiﬁg 6ﬁ the fléor right abbve us as I am
oﬁ this committee but they are haviﬁg -- Qe are

having our final meeting today and tomorrow and we
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haven't writtén thét thing ﬁpon the basis of whét
ydu said, that we had passed on ghis thing in
April, I think it was. And if we oﬁtlaw the
6§tibﬁ of a checklist forﬁ br the optioﬁ of
something else, liﬁitiﬁg instrﬁction, well, we've
got to start over and rewrite that book.

CHAIRMAN SOULES: Judge, no, the last
é;ﬁtéﬁcé daéé ﬁét 6ﬁtléﬁ. The last sentence
perﬁits liﬁitiﬁg iﬁstructibﬁs. It does not 6ﬁtlaw
limitiﬁg instructions. It simply reduces the
burden to get them from showiﬁg a good cause,to
whatever -- what enables a jury to reach a °

verdict. Now, I don't --

PROFESSOR EDGAR: Well, it seems to me

.‘,that -

CHAIRMAN SOULES: Sam, would you

accgbt the iﬁsértioﬁ és Jﬁdge Pobé héd éuggééted
iﬁ the last senteﬁce 6f the Qbrd "liﬁiting,' so it
would say, "In submitting any caﬁse, the Court
shall sﬁbmit such limitiﬁg or explanatory
instructioﬁs“? I know Rusty doesﬁ't want that,
but --

MR. SPARKS (SAN ANGELO): My prbblém
ié that we'ré trying to do away with appeals fbr

preponderance -- I mean, against the great weight
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of prepénderance 6f the évidéncé and things =--
we're trying to get down to no evidence.

CHAIRMAN SOULES: No, that's not
right. Thét dbégﬁ't have aﬁythiﬁg t6 do with
this.

PROFESSOR EDGAR: Thét’é nSt what
we'ré talking abb&t héré, Sam.

CHAIRMAN SOULES: Not ét all.

PROFESSOR EDGAR: What yoﬁr prbpdéal
does ié, the trial‘Jﬁdgé sees the rule that ibu
proboséd aﬁd séys I'vé oﬁly got th Sptioﬁs;ll
either sﬁbﬁit broad forﬁ or é geﬁerai charge.

MR. SPARKS (SAN ANGELO): I disagree

with that ~- but the words "when feasible."

PROFESSOR EDGAR: Yes, but you see

-you're not giving the Court any guidance at all.

CHIEF JUSTICE POPE: That's right.

MR. SPARKS (SAN ANGELO): All right.

PROFESSOR EDGAR: Jﬁst ?ut ybﬁrsélf iﬁ
thé migdﬁ 6f thé trial judgé.

MR. SPARKS (SAN ANGELO) : Théﬁ I'11
t;ll ysﬁ hbw tb gétisfy thét if you'ré goiAg to do
that. Téke out the perﬁissive géherél chargé.
Just drop that ahd say. "Qhenever feasible

submitted as a broad form question.” Now, it may
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be -- it may bé you get a general chargé. Thé
Cburt éayé, ckay, that was feasible; that was not
feasible. You may need specific guestions. You
know, that's something on the tyée 0of case yoﬁ!re
litigating.

PROFESSOR EDGAR: But yéu'ré giving
thé trial co&rt no diréction éboﬁt what thé Court
ﬁight -~ when it's feas -- or what other options
are available to it other than a broad form or a
general charge. That's all you've told the trial
judge. |
MR. SPARKS (SAN ANGELO): I éve’h éékéd

you, Hadley, if you took out the permissive -- the

Court may give a general charge, take that out.

" You drop back up to the top and just say, "In all

:jury cases the Court shall whenever feasible

submit the case uéoﬁ broad form qﬁestioﬁs,"
ﬁeriod. Theﬁ you Arop all the way to the bottom
and say. "subﬁitting any caﬁse, the Coﬁrt shall
submit explanatory instructions."

Now, you haven't given them just two
choicgs. You've told them, submit it broad form,
when feasible. Sometimes it's not feasible
because you've got to have specific questions,

trespass to try title or whatever. On the other
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hana, ycu cculd still éave a géneral charge. You
know, you tell me you're the professor. I'm just
trying to get it down to what we're really trying
te do.

PROFESSOR EDGAR: Wéll, what I'm
sayiﬁg is that the trial judge and thé lawyers, it
seems tb me, ﬁeed tb have sbme guidance to Qhat
fdrm cf submissicn --

MR. SPARKS (S&AN ANGELO) : But we have
Lemocs veféﬁé Mgntez. We have a Suéreme Court that
gives us directives. We have fraud, we know the
elements. We have decebtive trade practice that
has to be submitted. Thaﬁ's --

CHAIRMAN SOULES: I'm going to have tc

get a consensus on this. As we try toc teke this

"whole paragraph from one end to the other, it just

-- you know, we keep changing subjects. Let me
get & consensus.

MRe SPARKS (SAN ANGELO) : I was nét
changing ny motioh. I was askiﬁg a quéstion for
mj inférmatioh, what do wé do, in your oéinion, if
we delete the permissivé sentence, "the Ccurt may
submit uéon a general charge."

CHAIRMAN SOULES: Okay. Rusty, I'm

going to call on ycu, and let me get a consensus.
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How many think good céuse shoula bé shéwn béforé
you could get a limiting inétruction?

MR. SPARKS (SAN ANGELO): I don't
thiﬁk thét's yaur QUéétidn. Hévé ybu béateﬁ ybur
wife eﬁough uﬁtil you're tired of it? I doﬁ't
like your question.

CHAIRMAN SOULES: Wéll, I'ﬁ sur; you
GSA't, but -- we're either goiﬁg -- we've gét to
get thié rule --

MR.l SPARKS (SAN ANGELO): Yéu'ré-
askiﬁg ﬁe, do I have to hévé gobd cauéé to sﬁbw é
limitiﬁg instructioﬁ. I'm telliﬁg you I doﬁ't
want a limitiﬁg iﬁstructioh, a good cause or
aﬂything-else.

CHAIRMAN SOULES: I know it, Sam, but

:I'm trying to get a -- take them one step at a

timg. If we're goiﬁg to have limitiﬁg
iﬁstrﬁctions iﬁ this rule, if we're goiﬁg to use
the term, are we going to have it ﬁp in the part
that requires good cauée Oor are we going to have
it down in the last sentence if we have it at all,
to enable the jury to render a verdict? Let me
see a consensus on that, élease,

PRCFESSOR EDGAR: Well, let me just

say one thing in favor of it, Luke. Limiting
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instructidn tells thé jﬁry that it cén 6nly
cbnsidér certéin parts bf the theory of recovery
or defense, and you've got to have good cause to
get that to the jﬁry in soﬁe form. You've got to
have evidence on it, you've got to have pleading
on it. You just can't -- it'é part of an issue
and it's gct ~-- it's got to be based on good
cSuse. I'm not taiking about the form list
submission. I'm talkiﬁg about submittihg the
concept of 1imi£ing instruction to the jury.

CHAIRMAN SOULES: That's what enébling
thé jury ié réﬁdér a verdict --’Hérry.

MR. REASONER: Well, you know, I would

really like to urge that we consider Rusty's

suggestion that we simply go to saying

~instructions as shall be proper to enable the jury

to render a verdict, I mean --
CHAIRMAN SOULES: Is that a motion?

MR. REASONER: Yes. I mbvé that wé db
that. That'g whét thé casé law -- well, yés, I
make that motidﬁ aﬁd let me say why I thiﬁk wé
shduld --

CHAIRMAN SOULES: Okéy.

MR. REASONER: The more we talk about

trying to conceptualize the difference between
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limiting instructibns and éxplénatory
instructisns, it sééms to mé wé'fe just creating
new categories to argue over because at least in
my mind, there is no definition -- there is no way
to determine whether any éarticular instructions
-- forvexaméle, whenAyou were pointing at --

MR. SPARKS (SAN ANGELO) : Are you
ﬁﬁving to éhénd my motion by déléting the word
"explénétory”?

CHAiRMAN SOULES: Iﬁ éfféCt, yés.

MR. SPARKS (SAN ANGELO): Wéll, if
that's what he's doing, I'll accept it. But if he
jﬁét wéﬁts td sit heré $ﬁd télk ahd éét up my
luhch hbur,vthéﬁ, fou know =--

MR. REASONER: No, you're right under

-the Robert's Rules of Procedure, I'm out of

ordgr. I thiﬁk techﬁicélly you have the right to
céll é queétioﬁ oﬁ your motioﬁ before we discusé
it.

CHAIRMAN SOULES: Thé oﬁly'other thiﬁg
is we have eliminéted -- be éﬁre thét everybody
understands. We have eliﬁinated that -- or did
you -- you did not change your motion to take out
"the Court may sﬁbmit the cause upon a general

charge,” did you, Sam? That's still in your
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motion?

MR. SPARKS (SAN ANGELO): It's still
iﬁ theré aﬁd 1 waﬁted somebody tb give mé é --
sbme feédback 6ﬁ -- have you eliminated a case
that has to be submitted uéon specific qﬁestions?

CHAIRMAN SOQULES: Rusty.

MR. MCMAINS: My 6béérvati§ﬁ éctuall§
gSéé back almost ta thé threshhold. Td be
perfectly hoﬁeét with yoﬁ -- aﬂd maybe Dorsaﬁéo or
Hadley caﬁ figﬁre out éomething -- bﬁt I caﬁ't
thiﬁk of a case that caﬁ't be submitted on a'broad
form qﬁeétion. Now, I ﬁeaﬁ, I'm ﬁot sayiﬁg that
there's -- that if you but enough instructions in

there -- and again we say broad form questions --

I don't see any -- I don't know of any case

“because in Federal Court, they do it all the

timg. Yoﬁ kﬁow, they dolit oﬁ a geﬁeral charge
which may actually be a form of broad form
gquestion.

PROFESSOR EDGAR: Thét's éx;Ctly what
it is. Thét is 6né big quéstibn. |

MR. MCMAINS: All I'm sayiﬁg is if
what we ére tryiﬁg to do is to fbrce thé Cdurt tb
ask broad form questions and keeb the bodk intact,

can't we do that by telling them that they've got
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to submit it in broad form qﬁéstioné, périod, and
that théy will givé what instructions are
necessary to enable the jury -- are proper to
enable the jury =-- explanatory instructions and
definitions and that when they do that, it's not
going to be objectionablé, that it's a general
charge or that something ﬁore narrowly wasn't
agked.

CHAIRMAN SOULES: Ar; yéu sﬁggésting
thét Sém's mbti;n be éﬁendéd to juét iﬁclude thé
first éﬁd last sentences of the first paragréph
and to delete everithing in between?

MR. MCMAINS: That "whenever feasible"®
be takeg 6ﬁt.

CHIEF JUSTICE POPE: Mr. Chéirmaﬁ?

CHAIRMAN SOULES: Let mé gét dcﬁe héré
éﬁd'théﬁ I'11 gét ta Jﬁéticé Popé.

PROFESSOR DORSANEO: Mr. Chéirrﬁaﬁ?

CHAIRMAN SOULES: Why dbﬁ't w;‘break
for luﬁch? Jﬁéticé Pbpé.

MR. SPARKS (SAN ANGELO) : Lét'é téké a
break to éat.

CHAIRMAN SOULES: Chief Justice Pope,

should we just go ahead and take our lunch break

and then get back to this after lunch? How many
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feél thét's a good thiqg td do? Judgé Pdpé.
CHIEF JUSTICE POPE;: I'11 téﬁporérily
yield the floor sincé yoﬁ had récogﬁizéd mé. I'm

always hard to get.

(Recess - lunch.

CHAIRMAN SOULES: Wé'ré reédy ts
prbceed with the debéte oﬁ Rﬁle 277, éé prépbéed.
I épologize for there beiﬁg too few beople h;re
bﬁt we need to get oﬁ with oﬁr bﬁsiﬁess éo Qe

should shut the door and proceed. Okay. Sam,

would you restate your motion so we can have it on

" the floor for debate?

MR. SPARKS (SAN ANGELO): I thiAk whét
Qbu;d be bétt;r ié if I just withdréw my mbtibgl
if possible, aﬁd defer to Fraﬂklin Joﬁes. He's
the COmﬁittee berson, so I'll pull the motion.

CHAIRMAN SOULES: All right. Thé
chéir récbgﬁizég Mr. Fréﬁkliﬁ Jaﬁeé.

MR. JONES: Mr. Chéirﬁaﬁ, I mové thé
adSption of the follo&iﬁg laﬁguage for the first

paragraph of Rule 277: "In all jury cases the

Court shall whenever feasible submit the cause
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ﬁpoﬁ broéd forﬁ quéstidﬁs,“ p;ribd. "In
submittiﬁg ény césé, thé Coﬁrt shall submit such
instructions and definitioﬁs as shéll be éroper to
enable the jury to render a verdict," éeriod.

MR. SPARKS (SAN ANGELO): I'll second

thate.

CHAIRMAN SOULES: Msved Abd ééconded.
Agy fﬁrther discﬁésion? Thosé iﬂ févor shb& by
hénds.

MR..JONES: I hévé anothér -=- Jjust 6ne
bther chahge which 1 héve madé. |

CHAIRMAN SOULES: All right. E&cusé
me .

MR. JONES: If you will turn to the

ﬂ‘flast paragraph in the Rule on page 3, and I would

mové that aftér the word "answers," there be
placed a period aﬁd the regt of the language in
that paragraph stricken.

CHAIRMAN SOULES: Let me take it one
parégraph ét a timé -

MR. JONES: All right.

CHAIRMAN SOULES: -- without tryiﬁg
to buﬁch thosé tégéthér.

MR. JONES: I'm back to my motioﬁ oﬁ

the first paragraphe.

b}
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CHAIRKMAN SOULES: Okay . Thé firetx
éaiagiaph éﬁly, ié ﬁhére discussion ¢n ﬁhat
propcsal?

PROFESSOR EDGAR: HMay I just ask a
quéstibﬁ?

CHAIRIMAN SOULES: Yés, sir, Hadléy.

PROFESSOR EDGAR: I just waﬁt us té
thiﬁk h;w %boﬁt adsétiﬁg this brovision. As it 1is
now wézded, éssﬁﬁiﬁg that thé Judge detérﬁinés it
is not feasible, what guidanée, then, is the Court
given as to an a2lternate form of submission?
Well, obvicusly ﬁot given aﬁy guidaﬁca aﬁd I just
want us to think about whether or not we are

really creating some problems that will take a

long time tc resolve.

CHAIRMAN SOULES: Rusty.
MR. MCHMAINS: Of course, my answer tb
that is thét you shouldn't givé them the coption by
deleting "whehevér feasiblé."

MR. SPARKS (SAN ANGELO): I égree with
that.

MR. MCHMAINS: Because 1if you_delete
"whenever feasible," theﬁ ycu're telling them

they have got it broadly submitted. And I ccore

back to the same problem that in all of our
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discussioﬁs I havé yét to viéualizé a lawsuit that
caﬁnot be submittéd on ohe or more broadly asked
questions. And since it's gquestions in the
plural, the fact that it requires two or three
questions as opposed td bne, just doesn't seem tb
me to be impedimentf

CHIEF JUSTICE POPE: Mr. Chéirmaé?

CHAIRMAN SOULES: Yéé, éir, Jt:ldgé
Pope.

CHIEF JUSTICE POPE: Wé Havé épéﬁt, I
suppbsé, 50 yéérs thiﬁkiﬁg, when we sit arouﬁd a
table like thié, bf those kinds of actions %that

lend themselves to this type of thinking, and it

always winds up a personal injury or a death

Case. But out there, there are 434 bodies of law

-other than negligence.

Now, in the construction bﬁsiness, for
example, and there's only 14 percent of the cases
that are negligence cases and abcut 30 percent of
the cases, that are filed are business cases and
about the same number are divorce cases.

But let's take a construction case. Take
Black Lake that &as decided 10 or 12 years égo.
It was a case that involved a loﬁg pipeline and it

involved hundreds of thousands of dollais. The
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lawsuit itsélf involved scmething liké $900,000
worth of claims. And what happenéd thé first 10
miles on the pipeline involved a change of plans
by the owner of the pipeline, and the next 20
miles it was bad weather and act of de. And then
fbr another 10 or 12 miles, it was the demand by
the pipeline company that he pﬁt on two crews to
wﬁrk instead of oné crew to work.

What happened at one end of the piéeline was
one kind of a lawsuit and then there was another.
And ﬁhat was submitted to the jﬁry on a wholé lot
tdd many issues but the point is, that wasn't a

one- or two- or three—-issue case. There were

about seven or eight or nine or ten different

lawsuits between the same two parties on the same

-pipeline.

Now, I kﬁow that it can be said, well, there
are broad issﬁes there oﬁ fact. All of this is m§
way of asking if we do not want to leave to the
discretioﬁ of the judge a checklist. I can
remember wheﬁ I Qas a trial jﬁdge aﬁd I had a case
like that, énd back iﬁ those early days, I had
listed just by a few words and then I had yes, ﬁo,
Yyes, no, ves, ﬁo, weﬁt down the whole page. Theat

was a check list.
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wa, when wé think in térms df what wé always
think 6f, wé say, oh, we don't need a check list.
But there are lawsuits oﬁt there that yoﬁ've gect
to have a checklist in order to make it
iﬁtelligible to the jury. éo, I think whether we
want -; I doﬁ't kﬁowvwhether we want to say that
that's an alterﬁative. I really liked the rule
fhat we had before we came iﬁ here this mornihg
and the oﬁe that we had -- except for that part on
questions ccntaining a combination of elements.
That came oﬁt.
CEAIRMAN SOULES: Any athér débﬁte 6§
the motioﬁ that'é 66 the floor?

PROFESSOR DORSANEO; Mr. Chairman, I'd

like to speak in favor of Franklin Jones'

suggestion, basically, because I think we will

never be able to defiﬁe for each aﬁd every case
that's going to come ﬁp, the breadth of the broad
form issues. It really is a matter of attitude
ahd custom. It's ﬁow come to the poiht of sayihg
it should be submitted as broadly as it fgasibly
caﬁ be submitted to submit the case fairly.

And the idea of a checklist is not to me

incompatible with the idea of -- with broad form

‘questions. It's just a matter of A's and B's and
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C's rether thén onés and twos and threes. It's a
matter of form. Thé chécklist does suggest =-- it
does, because 0f cur history, separate and
distinct, and that makes me bothered because it
gets us back pointed in what I believe is, in fact
-~ and I've beeﬁ coﬁviﬁced prihcipally by your
work, Judge Pope -- as the wrong directioﬁ.

So I would saj let's keep it simple and it
will work as well as it caﬁ Wwork . What we've beeﬁ
doing over the last several moﬁths is crossing out
a lot of this comélexity that's caused troubie. I
thiﬁk we're better off just takiﬁg the simple

approach, recognizing that broad form questions --

we couldn't really devise a definition that would

be completely satisfactory.

CHAIRMAN SOULES: Aﬁythiﬁg ﬁéw? Frank
Branson.

MR. BRANSON: What 1if yéu put é littlé
parenthesis in there aﬁd say, "broad form éhéll
include general charge and on some occasions
checklists"?

CHAIRMAN SOULES: Anything élsé?

MR. BRANSON: Hadléy ié right. I wént
a general chargé probably aé much as Franklin

does. But there are going to be some issues just
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like Justice Pépe iﬁdicéted where the trué generél
charge is not going to Qork and the average trial
judge doesn't héve the experience of the judges on
this committee in dealing with jury charges. And
if you doﬁ't give them a little bit 6f guidance, I
fear tﬁe appellate courts are going t6 be clogged
with our actioﬁ today for the next few years.

| CHAIRMAN SOULES: Aﬁythiﬁg élsé?
Those iﬁ févor 6f the ﬁbtiéﬁ éhéw by -- Did yaﬁ
wént to speak again, Rﬁsty. excuse me?

MR. MCMAINS: The oﬁly cbﬁcerﬁ tﬁat I
have ié wheﬁ we éay - aﬁd I do0 share to sohe
exfent Hadley's cSﬁcerﬁ iﬁ terms 6f

characterization of broad form questions, and

didn't you say "whenever feasible," but then you

== you leave out any options. If you're not

wil;iﬁg to take thé "wheﬁever feasiblé“ out, I
would prefer to move it to éay broad form
questions to the exteﬁt feasible to iﬁdicate that
we are trying to get the broad form guestions.
Obviously, what form they take in their broadness
is whét should be determined based on
feasibility -~

PROFESSOR DORSANEO: Yés.

MR. MCMAINS: -=- rather than
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characterising broad fdrm questions différéﬁt from
checklists, géﬁéral charge, et cetera.

PROFESSOR EDGAR: That might be the
solﬁtidn.

MR. MCHMAINS: Aﬁd thét wéy w;'vé given
them a command to submit them as broadly tb the
extéﬁt feasible.

CHIEF dUSTICE POPE: Héw would thét
r;ad, ﬁow?

MR. MCMAINS: It would jﬁst éay "iﬁ
all thé jﬁry éésés thé Céurt éhall sﬁbmit thé

cause upon broad form questions to the extent

feasible."

CHAIRMAN SOULES: Do you accept that

change, Franklin?

MR. JONES: Hadl;y, ié that all right
witp yoﬁ?

PROFESSOR EDGAR: Lét ﬁé -- lét'g d6
sbmethiﬁg else. While Qe're just sitting heré
tryiﬁg tb improve this thing ét one fell swodp,
rather than Qse the term "broadAforﬁ qﬁestion" -
because when you think of broad form gquestions,
kind of of the first thing that comes to your mind

is Lemos versus Montez. That's a negligence case,

and we're trying to get a form that would work for
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all kinds 6f casés.

Sb, why don't wé just simply séy SOméthing to
the efféct that in all jury qﬁéstions -- in all
jury cases, the Coﬁrt shall submit questions to
the jury as broadly as possible =-- shall submit
gquestions to thg jury broadly to the extent
possible, or something like that.

| CHAIRMAN SOULES: Broad form qﬁéstioﬁs
has ﬁow got a m;éniﬁg.

PRO?ESSOR EDGAR: But 6nly in a
négligéncé casé.

CHIEF JUSTICE POPE: Oh, ﬁo. ’

CHAIRMAN SOULES: W;ll, 56 it hés a
mééhiﬁg iﬁ évéry -- 6h, ﬁb.

MR. MCMAINS: My concerns about as

"broad as possible is that it gives rise to the new

form of objection. Yoﬁr issﬁe aiﬁ't as broad és
miﬁe is.
PROFESSOR -EDGAR: All right. I'l1l
withdréw my cdmméﬂt. I'11 withdraw my'cbmm;nt.
CHAIRMAN SOULES: Fréﬁkliﬁ, is thé
suggéstéd chaﬁgé 6kéy, iﬁ all jﬁry casés thé
Caurt --

MR. MCMAINS: "In all jury cases the

Court shall submit the cause upon brocad form
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qﬁestiahs to the extéﬁt féasiblé."

CHIEF JUSTICE POPE: wa, go 05 with
thé rést of that paragraph.

MR. MCMAINS: Thé réét 6f the
paragraph ”iﬁ éﬁbhittiﬁg éﬁy case" -~-

CHIEF JUSTICE POPE: Wait a miﬁﬁté
ﬁbw. All right.
| MR. MCMAINS: -- "th; c;urt ghéll
submit sﬁch instructioﬁs aﬁd défiﬁitiéﬁs as shall
bé prdpér to éhable the jﬁry to render a
verdict."”

CHIEF JUSTICE POPE: Okéy.

CHAIRMAN SOULES: is that yoﬁr motibﬁ
Fréﬁkliﬁ?

MR. JONES: Yes, sir. I will accept

-that amendment, Mr. Chairman.

MR. BRANSON: I'11 éécbﬁd it.

CHAIRMAN SOULES: Okéy. Thbse iﬁ
favér éhé& by haﬁds. Thosé 6pposéd?

MR, JONES: Oﬁé othér chéhgé, Mr.
Chéirméﬁ, I Qbﬁld lik; to mov;o

CHAIRMAN SOULES: Theré wés oﬁé
dppbgéd. L;t mé see by haﬁds égaiﬁ, thbse that
Qere for. I'm sorry to have yéu hold yoﬁr hands

up. Just a second. 18 for and one against.
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MR. LOW: In coﬁﬁéction with this, 1'd
liké to maké a motioﬁ'that we just hot consider
this at the next meétiﬁg.
CHIEF JUSTICE POPE: I sécoﬁd thét
one.
MR. JONES: Mr. Chéirméﬁ, I havé

another motion on Rule 277 and that is in the last

paragraph of the Rule on page 3 of our booklet,

the next to the last line after the word
“anéwers,“ a pefiod be iﬁserted and the remainder
of that sentence be deleted.
MR. ADAMS: SeC§nd. :
CHAIRMAN SOULES: Well, that langﬁage

was put in when the broad issue language came in

.to encourage judges to use broad issues and not be

fearful that if they did use broad issues with

instructions, that they would be cbnstantly
subject to revie& for comﬁent. And that "but the
Court's charge shall not be objectibnable dn the
ground," that is to facilitate broad issue
submission and support it.

MR. SPARKS (SAN ANGELO): But what
you're doing, you've alréady teaken out thé word
"explanatory" in the first paragraph and given the

courts full instruction and power. Why do you
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need to repeat it here and limit it to an

explanatbry inst;uctién.

CHAIRMAN SOULES: Well, "explanatory"
shduld cbmé 6ut --

PROFESSOR EDGAR: Thé word
";xpléﬁétory" shduld bé rembvéd.

CHAIRMAN SOULES: -- gf thé lést
liﬁé. Bﬁt this lagguégé is suppsrtive of thé

simplification process that we just enhanced by

passing 277.

MR. JONES: I feel it is =-- that last
phrase does not -~
CHAIRMAN SOULES: Do you think that

the Court's charge should be objectionable if it

incidentally constitutes a comment?

MR. JONES: I thiﬁk if you read whaf
I'v; léft iﬁ théré -- lét mé juét reéd ite.

CHAIRMAN SOULES: Ok ay.

MR. JONES: "Th; Cbﬁrt shall ﬁbt iﬁ
ité charge COmﬁent diréctly oh thé Qéight of thé
evidénce or édvise é jﬁry of the effect of their
answers. But the Court's charge éhéll 6ot be
objectionable on the ground that it incidentally
constitutes a comﬁent on the weight of the

evidence or advises a jury of the effect of their
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answérs," péridd.
PROFESSOR EDGAR: ‘Yés. It's gét a
problém, théugh.
MR. MCHMAINS: Thét doééﬁ't explaih
whét incidentally ﬁéaﬁé.
| MR. JONES: I dbn't thiﬁk that laét
phrésé déé; it aﬁy betiér.
PROFESSOR EDGAR: But, ydﬁ ééé, thére
ére sbmé iﬁstrﬁctioﬁs thét ﬁéy ﬁbt properly bé é
part of thé Coﬁrt's charge, and it's only those
that are properly a part of it that are goiné to
be saved. *
CHAIRMAN SOULES: Okéy. Wéll, thé
mdtioﬁ is to delete the Qbrds in thé lagt twé
.liﬁes "where it is properly a éart of én
;explanatory instrﬁction or definition." We caﬁ go
back and take out “explanatory," if Qe leave
that.
MR. SPIVEY: That Cléané it ﬁp. It
looks to mé like that's aﬁ improveméﬁt;
PROFESSOR EDGAR: Wéll, but now, étop
and think about it, though, Broadus. Let's éssume
that défensé counsel wants an instruction that

doctors are not insurors of medical care.

MR. BRANSON: Shoot the son of a
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bitch.

PROFESSOR EDGAR: Ybu séé théi -- if
you just stcp it wheré you say "but the Court's
éhérge shall not bé objectionable on the ground
that it incidentally constitutes a comﬁent on the
weight of the evidence or advise the jury for the
effect of their answer," then that would be
pfoper; it wouldn'ﬁ be objectionable. Because the
limitation here where it is proéerly a part of an
instruction or definition is whét saves you. So,
I don't -- I think you want to leave that thére.

MR. BRANSON: I thiﬁk, specifically,
Frankliﬁ, that wéé put iﬁ there ét the 6ther

hearing to take care of the deceptive trade

practice problems, too, where it would be a

rrequested instruction telling the effect of

Trebler (phonetic) which is up in the current body
of law, not a proper instruction, but without this
might be.

MR. JONES: Wéll, lét's také out
"explanatory.," then.

PROFESSOR EDGAR: Yéé. That nééds to
be removed.

CHAIRMAN SOULES: All right. If wé

take out "explanatory," is the rest of it =-- is
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the cdnseﬁsus we léavé thé rést 6f it, just také
ocut “explanatéry"?

MR. JONES: I'll accept that
amendment .

CHAIRMAN SOULES: Okéy. Agydﬁé object
to thé£? There ié ﬁo objectian. So we woﬁld need
to téke oﬁt the Qord ”explanétory" iﬁ the lést
iine of the propoéed rule and --

MR. SPIVEY: Jﬁét th; Qord
"explanatory,"” Luké?

CHAIRMAN SOULES: Yés, Sir.

MR. SPIVEY: Hadﬁ't we better dv that
by motioh?

MR. SPARKS (SAN ANGELO): We've

.already got it in a motion and Gilbert seconded

Iit-

CHAIRMAN SOULES: Wéll, I'vé gét é
consensus and no one objected. ALl in favor, show
by hands. Opposed?

JUSTICE WALLACE: Caﬁ I ask one
quéstidﬂ?

CHAIRMAN SOULES: Yés, sirc, pléése.

JUSTICE WALLACE: I théﬁght I heard
sgmébédy say dowﬁ théré oh this additioﬁ to the

first sentence, broad form issues to the extent
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feasible, sdmething abaut rendering a vérdict.
Was thét part df the motion? Was that entered 1in
or not?

CHAIRMAN SOULES: Né, Judgé.

JUSTICE WALLACE: OCkay. I wantéd io
maké suré if it was that I gét it. "

MR. MCMAINS: That was the sécoﬁd
séntence, Judge. |

PROFESSOR EDGAR: Ié thé laﬁguégé hére
on page 3, the fourth liﬁé -- fifth liﬁé up, where
it says, "but thé Cburt's charge is," is tha£
plural iﬁ the cﬁrréﬁt rules? Thé{ should bé
singular, shouldn'i iﬁ?

CHAIRMAN SOULES: It should be

.singular.

' MR. SPARKS (SAN ANGELO) : Thét'g é

typé.

PROFESSOR EDGAR: Wéll, I déﬁ't kﬁbw
whéihér it ig 6r ﬁot.

CHAIRMAN SOULES: It's siﬁgﬁlar.

PROFESSOR EDGAR: All righf. Théf
should bé ;limiﬁétéd, shduldh't it?

CHAIRMAN SOULES: Thét's right. That
shéﬁld bé droppéd, téxtﬁrally.

MR. BRANSON: Before we leave this
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sectioﬁ, could I gét an éﬁswér 6f thé quéstidﬁ I
asked earlier of Justices Pbpe and Wallace, and
that is, whether or not by using the ternm "proper"
back on page 1, where Qe say., ”Iﬁ submitting the
case, the Court shall sﬁbmit such iﬁstructions as
shall Be proper to enable the jury to render a
verdict"? Have Qe done anything to the existing
léw keeping oﬁt the type of instruction that
Hadley requested about doctors not being insurors
and errors of the judges not being negligent.

CHAIRMAN SOULES: That's verbatiﬁ
Qﬁdér_th; préééﬁt :ﬁle. .

MR. BRANSON: I dén't want ts chaﬁge

the existing body of law in that area unless we do

it intentionally.

CHAIRMAN SOULES: Thét's thé curreht
rule. That'é the languége thét's iﬁ thé curréﬁt
rule. Sincé 1973 whenever we changed frsm
"necessary" t6 "prbper," fhis is the wéy it's been
wdrdedf

MR. JONES: I Qéﬁt to héar this
édvisory opiﬁibﬁ.

MR. BRANSON: Wéll, the Court has
writteﬁ previously on that. I jﬁst wantéd to ﬁéke

sure we weren't doing somnething inconsistent with
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prévious décisiéns.

CHIEF JUSTICE POPE: I jﬁst was goiﬁg
to say Jjust what=Luké has séid. Wé thought that
wé wéré gettiﬁg rid of the hérshhess ahd the basis
for reversals when we got rid 6f the word
necessary in 1973 and changed it to proper. And
abdut all we have said siﬁce theh, as I recall it,
is that td be proper, it at least has td be
legally correct because we reversed oﬁe case
because the iﬁstrﬁction was just a legal
misstateﬁent. And then the other stuff -- tﬁe

Acorn (phonetic) case and I forget what the

others =--

MR. MCMAINS: Fleshmen versus Gadeano

.{phonetic); Roper.

CHIEF JUSTICE POPE: Yés, wé strﬁck
th6§e becéuse théy weré just nﬁdging, énd hﬁdgiﬁg
is a word of ért, tdo.

MR. MCMAINS: Comﬁenting on weight.

CHIEF JUSTICE POPE: Yég. I thiﬁk
prépér is abbﬁt aé prapér aé wé caﬁ gét.

MR. BRANSON: Ié it ybur 6piﬂidﬁr
Juétice Pope, that we'ré not chéngiﬁg thé body of
existing law in that area by wording this?

CHIEF JUSTICE POPE: I think we're
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kéépiﬁg it iﬁtéct.

MR. BRANSON: oxéy.

CHIEF JUSTICE POPE: I'm afraid that
if wé ch&ﬁgé it -- bécaﬁse there are a lbt af
folks 6ut there, ybu kﬁow, theat take the jﬁry éﬁd
lecture them oﬁ their éide of the case.

MR. LOW: This waé not in effect when
fhe Coﬁrt reveréed the céﬁe and saiad é’products
manufacturer is not én insuror, something to thét
effect.

MR. SPIVEY: Ho& would that rulél—-
just go w; kﬁow ﬁoﬁ'-— 555 yoﬁ givé us a --’

CHAIRMAN SOULES: Run down on it?

MR. SPIVEY: Yes. Read that rule.

CHAIRMAN SOULES: Okay. The first

~paragraph is just like Rusty last read it.

MR. JONES: D6 ybu waﬁt ﬁé td read
itz

MR. SPIVEY: I'm ﬁot suré -- does any
of this iﬁalicizé part of it --

CHAIRMAN SOULES: Lét mé rééd it
because if mine is wréﬁg, theﬁ I ﬁeed td get it
straightened but becaqée I'm the'éﬁe that's going
to have to write it back to the Court. So tell me

if this is right: "In all jury cases the Court
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shall submit xhé cause onﬁ broad form qﬁéstibﬁs
to thé extent feasible." From that poiﬁt we omit
down to "In submitting any case, the Court shall
submit such instructioﬁs and definitioﬁs as shall
be proper to enable the jury to render a
verdict."

MR. MCMAINS: May I make one péirﬁt?

CHAIRMAN SOULES: Yeé, sir.

MR. MCMAINS: I hévé béeﬁ tréubled:
aﬁd I thiﬁk maybe this is thé oAly -- this ié 6ne
of the coﬁéérﬁs that Fréﬁk has aboﬁt the
proliferation of iﬁstructioﬁs, éossibly, is the

compulsion to submit instructions and definitions,

that it says, "The Court shall®™ ~-- Does anybody

.else have any problem with that?

CHAIRMAN SOULES: That's the way that

rﬁl; is right hsw.

PROFESSOR DORSANEO: 1 hévé a prbblém
with it. I thiﬁk it'é a faét of history thé way
thiﬁgé havé dévéldpéd thét the iﬁitial scheme you
were only ﬁeaht to give defiﬁitisﬁs ahd then it
was relaxed to give instrﬁctions as.well as -- as
well as definitions, but they had to be, in

effect, definition -- I mean, they had to be, as I

read the cases, necessary instructions. Now, it's
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propér ahd I ddn't think thé "shall" part makés
seﬁse anymore. I thiﬁk that --

MR. MCMAINS: Al1ll I'm sayiﬁg -=- I
mean, I'm ﬁot so0 sure that it iﬁﬁ‘t really what
we're sayigg it §hoﬁld. I'm ﬁbt sﬁre if that
makes éﬁy differeﬁce.

CHAIRMAN SOULES: A pérty is éﬁtitléd
fd the instrﬁctisﬁs that.ére prbper tb eﬁéblé thé
jury to reéder a verdict, aﬁd if they dbn't dd
that, they're nbt entitled and that's whét it
says.

MR. JONES: Whét ybﬁ'r; fixing to do
is meéé with thé bodieé.of thé law.

CHAIRMAN SOULES: That's right. This

.is the way that the rule has read since 1973 and

"we've got cases on both sides of when you've

ins#rucﬁed too ﬁuch aﬁd Qhen you héven't
instructed enough. So, we've got on both sides of
this sentence some guidaﬁce. If we change that
word, it's going to have to be changed for a
reason, presumabiy to get a differént result in
what the case is telling us. Franklin.

MR. JONES: To follow the manner of
procédure, Mre. Chairman, I believe that there weas

a motion on the floor and that you were reading
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the rules so wé coulad voté on thé mbtidn.

MR. SPIVEY: Yés. We want to get the
ruleé read.

JUSTICE WALLACE: Méy I make 6ﬁé
insignificant change here? We're talking about
the £first sentence "in éﬁbmitting the caﬁse" and
then the secbnd sentenée "in sﬁbmitting the cése,“
ft shéuld be "causé" in both places.

CHAIRMAN SOULES: Yes; sir.

PROFESSOR EDGAR: May I méké -~ why
dbﬁ't wé juét changé that just a littlé bit 55ré,
{f I might add this to it. And I was looking at
that séﬁe thiﬁg, Judge Wallacé. Why don't we jﬁst

say in the second sentence -- we've already said

"the Court shall submit the cause on broad form

-questions to the extent feasible.” Then say, "the

Cou;t shall include such instructions =-- such
proper definitions and instructions to enable the
jury to render a verdict."

MR. BRANSON: That's a litﬁle cleaner.

PROFESSOR EDGAR: It's a whble ldt-
cléaﬁér.

MR. REASONER: I ddﬁ't égrée with
that;

PROFESSOR EDGAR: Well, we don't want
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to say "in submitting any casé." That'g
rédundant.

MR. REASONER: I'm ﬁét arguiﬁg with
that.

CHAIRMAN SOULES: Why don't we juét
capitaiize "Thé Court éhéll"? Capitéliié “Thé
Céﬁrt éhall" aAd étrike "iﬁ submitting any case."

MR. REASONER: Yes. I think that's
gobd.

PROFESSOR DORSANEOC: Ig thét réally
gettiﬁg béck té thé géﬁ;rél chérgé?

CHAIRMAN SOULES: Thé;I wé délet"e the
italicizéd laﬁgﬁége thét fallbﬁé that éﬁd pick ﬁp

the language, "Inferential rebuttal questions

,shall not be submitted in the charge. The placing

-0f the burden of proof may be accomplished by

inspructions rather than by inclusién in the
questions," and the rest of that page 147 of the
materials is italicized and it's deleted.

MR. REASONER: My "question" needs to
bé madé plural, dﬁésn't it, Luké? At leést it's
singular in mine. I guess ybu can leave it either
way .

CHAIRMAN SOULES: Do wé ﬁeéd to maké a

grammatical correction?
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MR. REASONER: Né, I think it's okay .

CHAIRMAN SOQOULES: Théﬁ, the first
bracket 1is surpluéage theré. Starting oﬁ 148 the
rule picks up, "Iﬁ aﬁy cause ib which the jury 1is
reguired to apportién the lbss améng the parties,”
skip dowﬁ, "a question or questions inquiring what
percentage, if any, of the negligence or causation
as the case may be; --

PROFESSOR EDGAR: That's "The Court
shall subhit é qﬁéstiﬁn br qﬁéstions."

CHAIRMAN SOULES: I'm sorry. I 5issed
iﬁ théré, didﬁ't I? Sfért 6vér. "IA éﬁy caﬁsé iQ
which the jury is fequired tb éppdrtisﬁ thé lbéé
ambﬁg the parties, the Coﬁrt shéll subhit a
question 6r qﬁestibns inquiring what percentage,

‘{if any, of the negligence of causation, as the
case ﬁay be, that caused the 6ccurrence or injur§

. il

in question is attributable to each of the persons
found to have been coupled. The Court éhall also
instruct the jury to answer the damage question or
questions without any reduction because of the
percentage of the negligence of causation, if any,
of the person injured.”

PROFESSOR EDGAR: And there should be

no bracket there.
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CHAIRMAN SOULES: No bracket.
MR. REASONER: "Occurréﬁcé" is
mispelléd in miﬁé.
PROFESSOR DORSANEO: Occurr;ncévnéédé
an E wheré thét A is.

MR. REASONER: But it needs another R,

too.

PROFESSOR DORSANEO: Another R.

MR. REASONER: Other than that, it
ldbké pr;tty gaod.

CHAIRMAN SOULES: Where is all tﬁat,
now? Oh, I see. .

PROFESSOR DORSANEO: Six lines in the
middlé. |

CHAIRMAN SOULES:

:0=-C~C-U~R-R-E~-N-C-E. "The Court may predicate the

démgge qﬁéétisﬁ or qﬁ;étions upon éffirmativé
findings of liability. The Court may submit a
question disj;nctively whén it is apparent from
the evidence that one or the other of the
conditions or facts inquired about necessarily
exist. For example, the Court may in a worker's
compensation Case sﬁbmit in one question whether
the injured employee was permanently or only

temporarily disabled. Then the Court shall not in
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its chérge commént diréctly dn thé weight of thé
evidence or advise the jury of the effect of their
answers but the Court's charge shéll not be
objectionable on the ground that it incidentally
constitutes é comment on the weight o0f the
evidence or advises the‘jﬁry of the effect of
their énswers where it is properly é part of an
instruction or definition."

Franklin hés moved thét be recommended to the
Sﬁpreme Coﬁrt for adoption and Sam Sparks =--

MR. SPARKS (SAN ANGELO): I've gét one
quéstibn iﬁ thét péragraph right abbve the lasg
one.

CHAIRMAN SOULES: -Yéé, éir.

MR. SPARKS (SAN ANGELO): "For

example, the Court may in a worker's compensation

césg submit one questién where thé iﬁjuréd
employee was perménently or only temporarily
disabled." Great. That'é broéd form. 1I've got
no problem wiih it.

My problem comeé up above ﬁhat where it safép
"The Court may submit a queétioﬁ disjuﬁctively
wheﬁ it is apparent from the evideﬁce that one or
the other conditions or facts ingquired about

necessarily exist." But, you know, it's always
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apparent from the évidéncé to mé that it's tdtél,
pérmanent. All right. But 'the other side often
haé the conditién that evidence dbesn't shdw any
disability. Ydﬁ know, what I'm tryiﬁg to say to
you, you're p&tting some kiﬁd 6f requirement in
there that is not s;tting réal wéll with mé and 1
caﬁ't put my fihgér oﬁ it.
| CHAIRMAN_SOULES: Thét'é thé éxiétisg
rulé, Sam.
PROfESSOR EDGAR: It's bé;ﬁ thét wéy
farevér. Né éhaﬁgé. |
PROFESSOR DdRSANEO: But hié poﬁﬁt is
a gddd éﬁé. That is thé péragréph thét wés

changed before the rules went into effect. And, I

* think back long ago -- I think what that sentence

©is really meant to mean, when under the law, one

6r gﬂéther 6f these thiﬁgs is just =-- it caﬁ't be
both. It has td be oﬁe or the cther.

MR. JONES: I doﬁ't think -- since the
ﬁéw rule that all you need to do ié tell the Coﬁrt
he can subnit disjuﬁétively. Y ou doﬁ't meaﬁ to
say he can submit disjunctively only when it's
impossible that one of the two =--

MR. SPARKS (SAN ANGELO): That's whét

I'm saying. I think we just need a sentence
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saying thé Céurt caﬁ submit disjuﬁctively.

MR. MCMAINS: Why do you need it at
allz

MR. SPARKS (SAN ANGELO): Ybu don't
nééd it at all. 1It's a broéd fdrﬁ quéétien.

PROFESSOR DORSANEO: It's not
nécéssary.
| MR. MCMAINS: I mééfx, if yéu'vé th a
broad form qﬁéstiéﬁ -- that éayé "shall bé
submittéd oﬁ broad form."

PROFESSOR DORSANEOQ: It was iﬁ alwrit
- thé disjﬁﬁctivé submissiéh parégraph iﬁ thé
rule hés always beén an attémpt to add éxcéptioﬁ

to the separately and distinctly thing, and really

we don't need this at all.

MR. MCMAINS: Ih termé 6f the
compiﬁatibn of elemeﬁté.

CHAIRMAN SQOULES: Déésﬁ't it Sézve é
burden of proof,fﬁﬁction taa?

MR. SPIYEY: Wouldﬁ't you bé béttér
off leéving thét first phréée in théré?

CHAIRMAN SOULES: Buddy ldw.

MR. LOW: Evérythiﬁg that is takéﬁ out

maf be construed as meaning that we are -- that

that is now being denounced. In other words, like
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for instance, we've taken cut in the first =-- the

first thing we acted on, we said the Court may

submit a case by general charge. Now, we've taken

thét oﬁt. People could construe that, well, the
Supreme Court has taken that out; thét can't be
done now.

So, things like -- Broadus has raiéed a good
pdiﬁt. I think th&t first part of the sentence
would be proper just to reaffirm, jﬁst like your
wife khows you're true to her but you have to keep
telliﬁg her that. You might reaffirm that.

MR. SPARKS (SAN ANGELOQ): Well, but in
esséncé what we'vé really dbhe is gbne frbm é

system where you had to have separate and distinct

.issues. And then that was expanded on over to the

point where we now have -- well, first you had

disjunctive and you understand the different
forms. ©Now, we've got broad form questions and
you don't need that whole paragraph. I just doﬁ't
see why it's hecessary.

MR. REASONER: But, Sam, why éliminaté
thé possibility-that somédne wahts to submit a
broad form issué and have it answered
disjunctively?

MR. MCHMAINS: I don't think we have

E12¢ATA_RADT CIIDDITME ONATIDRDT DERDADTEDQ CUAVUVERTI A RAMEC




-

10

Il

12

13

14

15

16

17

18

19

20

21

22

23

24

25

191

eliminated it, if you take oﬁt the sentence.

MR. REASONER: Wéll,-why take 1t out?

PROFESSOR EDGAR: it impdses the
limitatibﬁ.

MR. REASONER: Whét's thé limitatioﬁ?

PROFESSQR EDGAR: When it is appareﬁt.

MR. SPARKS (SAN ANGELOQ) : It haé to bé
aﬁpérént from thé évidéﬁce.

MR, SPIVEY: I'd éay wé'vé gbt a gbod
thing éﬁd -- |

MR. REASONER: I'm ﬁot sﬁré what‘
"appéreﬁt" meaﬁs, but uﬁless the evidéﬁcé iz thét
it's éither A ér B ~--

MR. SPARKS (SAN ANGELO): Harry, I can

assure you that it's not going to be the same

-thing to you and I on a comp case.

MR. REASONER: Listeﬁ, if you catch mé
tzyihg a comp céﬁé, I wéﬁt ycu to havé me
committed.

MR. SPARKS (SAN ANGELO): May I say
the séme fér your busiﬁéss iA régardé tb mé?

CHAIRMAN SOULES: 1Is there a motion on
the floor othér thaﬁ Franklin's to addpt this as

it was read?

MR. BRANSON: What did we do with that
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disjunctivé bit?

CHAIRMAN SOULES: Wéll, thére‘é beeﬁ
no motion made aboui it. There's been a guestion
énd debéte about it, but there's been no mbtion.

MR. BRANSON: I move we put a period
at the eﬁd 6f "disjunctively."

PROFESSOR DORSANEO: Second .

MR. MORRIS: I'd like td méké aﬁ
ameﬁdméﬁ; to it. I thihk if wé'ré goiﬁg to db
that, we should ihclude "properly.,"” aﬁd read "The
Court may properly submit a question |
disjunctively."

MR. SPARKS (SAN ANGELO): Léfty, é

broad form question is always proper. We don't

even need this sentence.

PROFESSOR EDGAR: I don't -- you don't
waﬁ; td just put é péribd théré. Yéu waﬁt to put
some limitation on a disjﬁnctivé submiésion.

MR. SPARKS (SAN ANGELO): Thét’s my
prdbl;m.

PROFESSOR EDGAR: If ybu'ré gaiﬁg to
submit it, you wént it to bé - uﬁder thé
evidence, only one of two alterhatives are

possible.

MR. SPARKS (SAN ANGELO): That's
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exactly my prbblem becausé théré's a third
altérnative in a comp case and that's there is no
damﬁed disability, so I'm never going to get a
disjunctive submission from right here because --

PROFESSOR EDGAR: You're not entitled
to cne either.

CHAIRMAN SOULES: That's right.

MR. SPARKS (SAN ANGELO): Bﬁt I thiﬁk
I am uﬁdér thé bréad fbrm quégtion éﬁd thét's thé
problém.

CHAIRMAN SOULES: If the evidence

"shows there's some injury. .

MR. SPARKS (SAN ANGELO): Yés, I'11 gb
for thét.

CHAIRMAN SOULES: Th;ﬁ, ydﬁ gét -

MR. SPARKS (SAN ANGELO): Thé Court
muép iﬁstruét thé jury that iﬁdééd thére hés beeﬁ
aﬁ iﬁjury. Whét I'm séyiﬁg tb ybu is thét
somethiﬁg haé td be dbﬁe right here.

JUSTICE WALLACE: This hés‘been the
law for 30 y;ars, hasﬁ't it?

MR. SPARKS (SAN ANGELO) : That's what
wé'ré trying to chaﬁgé. Wé're chaﬁging a lot of
léw, I thiﬁk, here tbday.

JUSTICE WALLACE: Well, you don't
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injury because if there's & defense, no injury,

you weuldn't submit it.

MR. SPARKS (SAN ANGELO): What I'm‘
séying tc you is that I think =& workméﬁ'é
caméensatioﬁ casé can be submitted upon a broad
fofm questioﬁ. I really db. Ard, you know, maybe
it needs té be disjunctive, db you find there weas
no injury or, you know, once they have found
injury up at the toé, you cean éut it this way
right here.

CHAIRMAN SOULES: Why not delete the
éecdnd seﬁtence 6f the paragreph end leave the

rest of it there so that you take out the worker's

comp reference?

MR. SPARKS (SAN ANGELO): Well, when
yéu.come back and say when it is apparent from the
evidence that one or the other of the conditions
or facts inquired about necessarily exist --

PROFESSOR EDGAR: Wéll, let's také
your comé casé. Ybu're gbing to say tﬁere wés an
injury; the defendant is going to say there wasn't
any injury.

liR. SPARKS (SAN ANGELO) : That's

right.
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PROFESSOR EDGAR: Okay» Now ybﬁ can
submiﬁ disjunctivély.

MR. SPARKS (SAN ANGELO): Once thé
jury answérs -

PROFESSOR EDGAR: No, you can ésk, waé
thére or was théré nbt an injury.

MR. SPARKS (SAN ANGELO): That'é
righf.

PROFESSOR EDGAR: But that can b; déné
under the rule as it nbw reads becéuse ﬁnder thé
evidence, either there was or there was nbt én
injurye. °

MR. SPARKS (SAN ANGELO): Wéll, 1 éuré

don't like that second example, that second

sentence.

CHAIRMAN SOULES: Wéll, thét caﬁ bé
takéﬁ sht.

PROFESSOR EDGAR: You could éliminaté
that, bﬁt dén't éliminéte the first sentence.

CHAIRMAN SOULES: Wéll, let's vote 65
whether we elimiﬁéte thé secgﬂd senteﬁce.

MR. JONES: I'11 gb fbr simply sayiﬁg
"The Court may submit‘thé qﬁéstion disjuﬁctively,"
period.

MR. REASONER: But with no
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limiﬁatibné?

PROFESSOR EDGAR: With no limitations
at all? Either/or méans oné or thé oth;r has to
éxist. |

MR. JONES;: ‘Ha-idle;y, I don't think
theré ié ahy limitation =-- on hardly ény way you
can gubmit a céé; when you mandate a broad form
sﬁbmissioﬁ. I think you coﬁld take a comp case on
what we'vé voted 05 here today and say ladies and
gentlemen, do you find from the preponderance of
the evidence that the plaintiff was injured,land
if so, do you find that that injury resulted in

any permanent disability, and that if so -~ I

mean, totally disability, and if so, was that

permanent, and if not, did it result in partial

~disability and when did it start, and put all that

in one qguestion.

MR. REASONER: Thét's finé but that
has nothing td da with --

PROFESSOR EDGAR: That hés néthing to
do with Qhat wé'ré télking ébdut héré, ﬁhough:
Franklin. I agrée with ybu.

MR. JONES: But whéﬁ you say you caﬁ

submit that kind of guestion, then it carries with

it the lesser which we're talking about here.
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iRe REASONER: But this isn't a
léssér, Frénklin. This is saying thét it's proper
in some circumsiancés for a jﬁdge té séy A or B.
You're not pérmitting the jury to find that
there's not a preponderanée cf the evidence either
way. fou're eliminating the possibility that the
jury could simply find no preponderance of the
e?idence.

MR. BRANSON: Let me éﬁend my motidn
thét ig on the flodr to read, "The Court may
sﬁbmii a qﬁestion disjunctively when proper.;

CHAIRMAN SOQOULES: Well, this is°when
it's prépér.

PROFESSOR EDGAR: That's the only time

it's proper.

CHAIRMAN SOULES: Yéﬁ séé, if thé
jﬁdge sﬁbmité éither/dr ;ﬁd thére's @ third
péssibility, he is c0mmeﬁting on the weight of the
evidence. He's eliminéted the third possibility.
Yoﬁ see, he's got to be in én either/or situation
and that's all the rest of that sentenée says.

MR. BRANSON: Ok ay .

CHAIRMAN SOULES: It's got to be
either/or.

PROFESSOR EDGAR: By nature,

512-474-5427 SUPREME COURT REPORTERS CHAVFI.A RATRS




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

198
disjuﬁctivé hés to bé ﬁhis.

CHAIRMAN SOULES: We can eliminéte the
second sentence becéuse that's just trying to give
you an example.

MR. SPIVEY: Lét's just remove the
secoﬁd.

MR. BRANSCN: I re-ameﬁd my mbtioﬁ tg
ﬁerely remove the gecond éenteﬁce 6f the secoﬁd
paragraph on page 3.

CHAIRMAN SOULES: From the "For
éxamplé“ thrdugh the wérd "temporarily diéébied."

MR. BRANSON: Yeé.

CHAIRMAN SOULES: All right. Now,
with that délétion, db yéﬁ éccépt that, ?rénkliﬁ?

MR, JONES: Yéé.

CHAIRMAN SOULES: Kay. Thét's béén
déléted by agreemeﬁt.

MR. MCMAINS: Luke?

CHAIRMAN SOULES: Rﬁéty.

MR. MCMAINS: I'vé gst a quéstisﬁ..

CHAIRMAN SOULES: Yéﬁ, éir.

MR. MCMAINS: Iﬁ térms 6f -- 1 dbh't
kﬂbw Qhether Bill raiééd it or ﬁdt.whéré we said,
whereas a matter -~ a legal matter that had to be

one or the other as distinguished from the
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évideﬁcé.

CHAIRMAN SOULES: Wéll, it's
evid;ﬁcé.

PROFESSOR EDGAR: It's féctﬁal.

MR. MCMAINS: I ﬁﬂdérstaﬁd it's
évidéﬁéé héré. But thé effect 6f a disjuﬁctive
submiésion ih éll cases 1is tb, iﬁ esseﬁée, smosth
o?er the burden of proof issue, either it is or it
isﬁ't. If you séy under the evidence, the person
who does ﬁot ha&e the burden of proof on an
affirmative submission may not have pﬁt on any
evidence. That doesn't mean that he isn't Joing

to argue against the proposition on the basis of

credibility. And I'm just =-- you know, that there

could be other alternatives which he is just kind

~0f speculating about, but the person with the

bur@en of proof now has skated that by séying
either it is or isn't true.

MR. LOW: -See, Rusty, this is a case
where it'é got to be one or the other,'énd if it
is true, then it is.

CHAIRMAN SOULES: This eases the

application for burden of proof. Rusty is right.

For example =--

MR. MCHMAINS: It is apparent from the
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evideﬁcé.

CHAIRMAN SOULES: Thé questioh may bé
snould the manégiﬁg conservator 6f the child be
thg father or the mother, answer, father or
mother. All righf. The party that is seeking the
change has got the burden of proof. That doesn't
assess a burden of proof. One thing yoﬁ can do
wfth a disjunctive'submission is get én answver
from a jury without telling them who has got the
burden of proof. It's always been that way aﬁd it
can be dsne. That's right. And it eliﬁiﬁatés the
the requirement to charge 6n the burden 6f proot
if the Judge does it this way. He's got the right

to do it this way.

MR. REASONER: On that, Luke -- Rusty,

suppose you added an otherwise proper --

MR. LOW: Does that meén we have
another éection that the Judge can place the
burden of proof on instruction, couldn't you?

CHAIRMAN SOULES: Well, you cén't
place the burdéﬁ 6f proof by iﬁétructioﬁ on that
question.

PROFESSOR EDGAR: But not if it can't
be ans&éred other than yés 6r nb. Ybu hévé to put

it in the issue -- in the question.
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MR. MCMAINS: Not if you énswer it --

CHAIRMAN SOULES: But tbat'é beeﬁ thé
iaw. Vie're nbt chaﬁgiﬁg, ysu kﬁow -- we've got
some law oﬁ thié. By taking out the example,
we're still leaving it in the practice there
that's beeﬁ there.

MR. SPARKS (SAN ANGELO) : Can wé vbte
65 that?

CHAIRMAN SOULES: Okéy. Thaéé iﬁ
févor now of reéémméndiﬁg that the Supréme Cé&rﬁ
chaﬁge Rulé 277 in the respects so that it reéds
as we now héve on the téble. i

MR. SPARKS (SAN ANGELO) : Luké, did
you vote bn deleting thét secénd éenténcé héw?

CHAIRMAN SOULES: Yés, with that out.

MR. MCMAINS: m're delétihg the
éec§ﬁd éeﬁteﬁce.

CHAIRMAN SOULES: I'm déleting thé
words "For exémple, the CSért" -

MR. SPARKS (SAN ANGELO) : w'é really
héver did veté 66 it but.

CHAIRMAN SOULES: Oﬁ tékiﬁg that oﬁt?

MR. SPARKS (SAN ANGELO): Yés.

CHAIRMAN SOULES: There was a

suggestion that the motion be amended and the
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proposer of the motion égreéd tb it.

MR. SPARKS (SAN ANGELO): Ok ay .

CHAIRMAN SOQOULES: Sb wé didn't nééd to
vbt;. Now, wé're goiﬁg to vote on it with that
out. Those in favor show by haﬁds. Thbse
opposéd? Okéy. Same way.

MR. MCMAINS: 1I've jﬁst got a
qﬁeétibﬁ. Is that‘the whole rule?

CHAIRMAN SOULES: The whole Rﬁle 277,
yes.

MR. MCMAINS: All I héve ié é
grammatiéal éﬁggegfiSA td éléar Qp.

CHAIRMAN SOULES: What was that?

Okay. 278. 278 was 279.

MR. MCMAINS: Luke, can I raise one

guestion?

CHAIRMAN SOULES: Oh, yes. What is

MR. MCMAINS: Wé'vé alréady talked
ab§ut the laét functioﬁ Sf the last éeﬁtence iﬁ
comparisoﬁ tb what the comments are aﬁd SO On. I
khow yoﬁ deleted "ekplanatory." My ohly coﬁcerﬁ
ié the adverb "properly,” and my queétion is
whether that's really where that belongs. Becauée

it says, "the effect of their answers where it is
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propérly a part of én instruction 6: définition."

CHAIRMAN SOULES: Yég.

MR. MCMAINS: I'm Abt suré that whét
wé'ré talkiﬁg abaut thére meaﬁs where it is a part
of a préper inétructibﬁ.

PROFESSOR EDGAR: That's whaﬁ's mééﬁt.

MR. MCMAINS: That's what it méaﬁs.
Bécausé thé prsblém is, fsr i;étaﬁce, iﬁ Lemds
veréﬁé Montez, uﬁavoidable accident, the
definition may ﬁave been tgtally proper but it
didﬁ't beloﬁg iﬁ the éase. If it's properly‘a
part of the defiﬁitioﬁ or the instrﬁction, *
theoretically, &ou meet the requirements of the
rule, it's still a cohment.

CHAIRMAN SOULES: Any objection to

-mak ing that change? There being no objection to

it -- Judge Pope, did ydu have an objection to
that?

CHIEF JUSTICE POPE: No, I Qas voting
for it.

CHAIRMAN SOULES: Ckay. 2all iﬁ favér
éhgw by haﬁds. Let me show Judgé Wallécé whéré it
is. Thaﬁk ybﬁ, Rusty., ﬁhat's a good suggestion.

MR. RAGLAND: Will you read that,

Luke, as it was last =--
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CHAIRMAN SOULES: Thé wholé rulé?

MR. RAGLAND: No, jﬁst that last
phrase théré.

CHAIRMAN SOULES: The last phraéé,
théﬁ, would read =-- the lést twé liﬁes will read,
"The effect of their answers where it is a part of
a proper instructioﬁ or definitibﬁ."

| Okéy. Now, we'll go ﬁo -- Is there anythiﬁg
else on 2772

PROFESSOR EDGAR: I hépé wé don't ever
come béck ts this égéin. |

JUSTICE WALLACE: Théré will bé ﬁd
motioﬁ for rehéariﬂg 6n iﬁ.

CHAIRMAN SOULES: No further motions

V‘;for rehearing. Okay. 278, that's pretty much 279

~as it was, wasn't it, Hadley?

PROFESSOR EDGAR: Yés, thét's right.
Wé triéd ta mévé it 6vér because éctuélly Rule 279
was really doing two thiﬁgs and since we no lohger
had a Rule 278, it seemed to me like it would be
more proper to have two separéte rules. But, yes,
this is basically Rule 2 -- this was takeﬁ
verbatim from Rule 279,.except as it was modified
to talk about questions instead of issues and

things like that.
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CHAIRMAN SOULES: The only -- we'vé
got this Yéllow Cab casé that I've got cited ovér
here tﬁat really chaﬁges what‘the rﬁle says. it's
an old case and I doﬁ't kﬁow whether we oﬁght to
deal with it or ﬁot. Let's see if I caﬁ fiﬁd it.

PROFESSOR EDGAR: I dbﬁ't réélly thiﬁk
thaﬁ Yéllow Cab changéd aﬁyihiﬁg. Thé Csurt just
sfmply saiad thét Yéllbw Céb -- that sincé the
instrﬁétisn had been -- since an instrﬁction had
been submitted, then you could preserve your error
by simply objecting because this was considered an
incorrect instruction rather than no instrultion,
and there ére any number of céses in which you
dealt with that problem from time to time.

PROFESSOR DORSANEOQ: It's an

:impossible problem to deal with because you could

say.it's -- you could always visualiée soﬁething
as-being iACOmplete rather than wrong when the
problem is it doesn't say something that needs to
be said in order to get it right.

CHAIRMAN SOULES: ~Well, that's fine,
but Yélléw Cab is Abt iﬁ thé rulé. Yellow Cab is
a éase that says how ybu preserve error. What's
now proposed as Rﬁle 278 is the rﬁle that says how

You preserve error in the charge. But the rule
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doésn‘t tbuch on Yellow Céb, doesn't évén tbuch on
the issﬁe that's embraced in Yellow Céb énd
shouldn't. Becaﬁse that's the one kind of errcr

in a2 charge that's preserved by following Yellow

Cab that you're not told anything about in the

rule.

PROFESSOR DORSANEQ: What's that, an
idCOmpléte instruction?

CHAIRMAN SOULES: That's right. An
érréhéaus iAétrﬁétion giveh, how dolybu présérvé
that érrdr. Yéllow Cab says you do it by
objeéﬁing. The rule doesn't say énything éboﬁt
that.

MR. MCMAINS: Luke?

PROFESSOR EDGAR: That's what the last

:sentence says. That's what the last sentence

says, I think.

CHAIRMAN SOULES: It says, "Failuré t6
submit a defiﬁitioﬁ shall nbt be déémed a grouﬁd
for a reverséi unless a sﬁbstantially cbrrect
definition has been asked for by the party who
wants to preserve that error.” |

Okay, in Yellow Cab, the problem was that the
party who sought to preserve error in a éharge did

not submit a substantially correct instruction,
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did not; they just objectéd. Now, ybu can object
whenevér thé cther side submits an issue =-- an
issue that is erroneous and you've preserved the
error in that issue. But there is nothing that
tells you how to preserve an error to én
instruction that's been submitted erroneously.

Now, that's why Yellow Cab came up. They
séid wait a minute; there's no way to preserve
error and instruétion unless yoﬁ regquest that
instruétion in substantially correct forﬁ. Read
the last sentence. And that's what the rule
says. But Yelléw Cab says, no, if the errot* is in
@ given instrﬁdtion, an instrﬁction that went ts

the jury, a party can preserve that error by

Oobjecting. Now, that's all in Yellow Cab and it's

~never been in the rules.

MR. WALKER: I think that's correct.
Yéu -- if thé Court atteﬁpté aﬁ instruction and
does it erroneously, you objeét pointing out
what's wrong. If it totally omits aﬁ iﬁstruction,
you request and tender it.

CHAIRMAN SOULES: Thét'é right. Néw,
the last poiﬁt aﬁd problem that ydu raised is =~-

MR. MCMAINS: It's ir:x the Rule 274.

CHAIRMAN SOQOULES: -- covered in the
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last sentéﬁée 6f the rﬁlé. What?

MR. MCMAINS: It's iﬁ Rule 274.

CHAIRMAN SOULES: Where?

MR. MCMAINS: ObjéCtidﬁs and
réquests. It éays "Any cdmplaint és td an
iﬁstructioﬁ, issue, definitiéﬁ or explanatory
instruction on account or any déféét, bmission or
fgult shall be deeﬁed specifically included in the
objection.”

I meaﬁ, you kﬁow, the rule specifically
authorizes you to object to a defect in an
instructioﬁ that is giveﬁ where it was tendered.

It's when they -- the only place that you're

required to request is if there is an entire =-- an

.entire omission of the subject matter.

PROFESSOCR DORSANEOQ: Which is réally
what Yéllow Cab is about. It's as plain és that.

MR. MCMAINS: If it's thére, but there
is -- an interﬁal 6miséi65 -- it's a defeét.

MR. WALKER: It's a déféct aﬁd you
objéct.

MR. MCMAINS: Aﬁd that's the way the
law ié prdvided.

PROFESSOR EDGAR: All Luké is Séyiﬁg

v

here is, that the rule does hot'clearly state --
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Ii'm eméhaéizing thé word "cleearliy" -- state -- the
mannsr in which yoﬁ preserve error to what ycu
perceive tc be an incomplete or errcocneous
instructicn or definition.

MR. MCMAINS: That's why I have a
qﬁeéﬁibﬁ about it.

PROFESSOR EDGAR: Naw, that's all Luké
ié sayiﬁg. The law 1is clear 6n what you havé tc
éo bu£ ﬁhé rule, he seys, does not clearly state
it.

MR. MCHAINS: Luke, may I spezk éo the
rule iﬁ general? :

CHAIRMAN SOULES: Yes, sir, Rﬁsty.

MR., MCMAINS: 278.

CHAIRMAN SOULES: Pleasé.

MR. MCMAINS: As ~-- and I'm x;xct sure,
Judge Poée, if you have really locked at cur new
appellate rule on breservatioﬁ of complaints.
We've got =z épecific eppellate rule, ﬁow, which
says that any complaint is sufficient if it
apprises the trial judge of‘what the action 1is
thet you want him to take, without regard to what
the form of it is, which, of course; is basically

the Federal rule, which is in large measure

inconsistent with the notion of building in
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special predicatés for-complaints cn appeal that
are here now.

And I'm ﬁot sﬁre that if -- whether 6: not we
should be trying to, in essence, be cdnsistent
with what our appellate rule has done, and that is
that if you make known what your complaint is td
the trial judge that there is something missing
hére, whether you requested it or objected to it
shoulan't meke any difference as form over
substance as opposed to the nature of your
complaint. Now, if your complaint was obscured,
that's a different issue. You don't remember what
I'm talking about, Bill?

PROFESSOR DORSANEO: Yes, I do.

MR. MCMAINS: What ié y&ﬁr -- db yoﬁ
héve a spécific rule iﬁ thé -

PROFESSOR EDGAR: Why did ybu—all put
that rul; iﬁ théré for éﬁyhow?

MR. MCMAINS: Well, I objected tb it
at the timé.

PROFESSOR DORSANEO: I agréé with wheat
you'ré éayiﬁg; Rugty, that that 6ught td bé what
we would étrivé for, but I woﬁder if here -- our
rules on the objectiﬁg of the charge, the reguest

procedures are incredibly complex, they're very
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detailed, they come frsm a différént €ra, é
different methéd of thinking and they don't -- it
doesn't make a great deal of sense that we do it
the way we do it. Bﬁt we could either fix that
later or be stopped at this point in this process
of going through these rules permanently over this
weekend.

MR. MCMAINS: No, I'm not suggesting
that. Rule 52-A general rule which ﬁbw says: "Iﬁ
order to preserve a cowplaiﬁt fér appellate
review, a party mﬁst be presented at the triél
court at the time they request objection or°motion
stating the specific grounds for the ruliﬁg he

desired the Court to make if the specific grounds

“fwere not apparent from the context. It is also

~necessary for the complaining party to obtain a

ruling upon the party requesting the objection or
motion. If the trial judge refuses to rule oﬁ
objectioﬁ, the Court's refusal to rule is
sufficieﬁt to preserve the complaint."” It's ﬁot
necessary the forﬁerly accepted ruliﬁgs of the
trial court.

I just raised the questioﬁ. It just looks to
me like our appellate rules oﬁ preservatioﬁ are

markxetedly different than what we are installing.
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MR. REASON?R: I dbn't undérsﬁand
that., Rﬁéty. I méaﬁ, it référs specifically to
objectibns, et cétéra.

MR. MCMAINS: It gays bbjectidﬁs or
motioﬁs -- it defiﬁes it ih terms of, did you
clearly present it to the trial judge by motion or
reguest. It does not say that you've got to jump
tﬁrough a particular hcop at & particular time.
It just means that he hés to uﬁderstaﬁd what your
complaiﬁt is. Aﬁd thése are passed is all I'm
Sayiﬁg.

(Off the record discussion
(ensued.

CHAIRMAN SOULES: Well, I can see 274

~really tells you how to object and it talks about

defective submissioﬁs ahd 278 is really =-- both
those seﬁtences start out, "Failure to submit a
question®” or "failure to submit a definition or
instruction," so they do deal with different
topics.
PROFESSOR DORSANEO: But thé pbint

that you weré méking is a good one. Failure is
one thing and defective is another except there

are a lot of -- there are a number of close
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cases. When something 1is merély incompleté, you
cén say it's not -- that it's & failure or it's a
defect énd that's an eye of the beholder kind of
thing.

PROFESSOR EDGAR: But thé Cburt hés
traditiénally treatéd thdsé casés, thbugh, as
deféctive as distinguishéd from omissions.

MR. LOW: You've attempted to do ite.

PROFESSOR DORSANEO; That's the wéy
you teach it. I téach it that thé Court has said
that either wéy is okay.

PROFESSOR EDGAR: Well, do y&u hhave
th; béﬁéfit 6f bbth wsrlds? I'm séyiﬁg thé least
you do is adequate is thé péiﬁt I'm gettiﬁg ét.

CHAIRMAN SOULES: Either way you

-handle it, you've preserved that there is some

iﬁspructioﬁ there.

PROFESSOR EDGAR: That's right.

CHAIRMAN SOULES: Okay. wéll, 1 gué:ss
wé réally déﬁ't‘ﬁeéd td fix that then if maybe it
ish't brdken.

PROFESSOR DORSANEOQ: I've gbt bﬁé
complaint ébout this thing.

CHAIRMAN SOULES: Ok ay .

PROFESSOR DORSANEO: Rule 278,
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formélly 27%. 1 don't_liké anag I think this was
-- I thecught this wes votéd cn before. I thought
Lefty raised this one time before. But I don't
like the word “céntrolling." It makes me think
about -- within the firsﬁ line, "The Court shall
submit the controlling questions."

CHEAIRIMAN SOULES: That's got é lot of
law =-- éasé law 65 iﬁ.

PROFESSOR DORSANEO: Yes. Aﬁd all of
iﬁ gught to bé -- it déés héve a lot of law on it
but I'ﬁ noct sﬁre it's very hélpfﬁl law in liéht of
broad forﬁ qﬁestioﬁs, because controlling
questioﬁs are coﬁsirued to bpe ¢f the right -- it
has to do with size, you know. It had to do with
breadth or ﬁarrowﬁess, I think, didn't it?

CHIEF JUSTICE POPE: That's right.
Controlling is what thé wholé fuss is about.

MR. MCHMAINS: As a metter of fact,
later oﬁ down here we've also got this stuff &acout
various phases aﬁd differeﬁt shades in the middle
of that rule.

CHAIRMAN SOULES: Whet spécifically is
troubliAg about thé word I;c.cmtrolling"?

PROFESSOR DORSANEO: All the history

that savs that a controlling issue -- if the
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controlling issue is ndt negligencé, thé
controlling issué is brake, spéed cr lookout. I
think, in fact, wheﬁ these rules Qere amended iﬁ
1973 -- and Judge Pope would be better to talk
about this théﬁ I ém -- but this controlling thing
-- this created this Scott problem in part, talked
about controlling, you know, controlling issue
tﬁat this part of the rule -- this was a change
when 277 was ameﬁded. I think controlling as a
modifier is a tfoublemaker.

MR. MORRIS: It is a troublemake?.

MR. MCMAINS: Why can't we just’ say
that the Court shall submit jury gquestions in the
form provided by Rule 2772

PROFESSOR EDGAR: Well, we are talking
-~ we have already stated that we shall submit
broad form questions t6 the extent feasible, thus
recognizing that there might be situations in
which it is not feasible to submit broad form
questions.

MR. MCMAINS: That's not what we did.

PROFESSOR DORSANEO: No, they're all
broad form to the extent feasible.

PROFESSOR EDGAR: Well, but some might

be less broad than others. Let's put it that
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way. But once you do Ehat, though, then yéu might
arguably have to déal with aﬁ iésue iﬁ the context
of whether it's raised by the pleading ih the
evidence, which causes you té look at it a little
more narrowly than yoﬁ might otherwise look at
it.

PROFESSbR DORSANEOQO: But 1'4d léavé
"faised by the pleadings in the evidence" in there
aand just téke out the word “céntrolling.” If for
no other reééoﬁ, it is thét I'm not sure whét.it
means. And it caﬁ 6nly Create mischief whenlybﬁ
look at the o0ld precedent.

PROFESSOR EDQAR: I'm just diréctiﬁg

-~ Rusty said he wanted to put a period after Rule

277,

CHAIRMAN SOULES: No, no.
MR. MCMAINS: No.

PROFESSOR EDGAR: I thought that's

whét saﬁebédy $aid.

CHAIRMAN SOULES: Na.

MR. MCMAINS: Nd. I said "shéll
sﬁbmit thé jury qﬁéstidﬂé iﬁ the fbrm prbvided by
Rulé 277."

PROFESSOR EDGAR: Aﬁd thén whén ydu

stopped, I thought you meant to put a period
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théré.

MR. MCMAINS: No, I just weﬁt 65.

PROFESSOR EDGAR: All right. I'm
SOrry.

MR. MCMAINS: I jﬁst taék out thé word
"contrélliﬁg" but I put iﬁ jury questions. It
didﬁ'ﬁ héve to bé théré.

| MR. MORRIS: Let's just delete
"éoﬁtrollihg," period. We haveﬁ't been célling
the jury questioﬁé back 6ver here iA 277, just
called questioné. |

PROFESSOR EDGAR: Why don't you' just
séy, "shall submit thé quéstions to thé jury"?

MR. LOW: Who éléé do you éubmit it
to?

PROFESSOR EDGAR: Well, but --

MR. LOW: Why do ybu hévé té ééy
"Jury"?

CHAIRMAN SOULES: I thiﬁk that wé usé
questioﬁs severél times in the immediately
precediﬁg rﬁle withaut sayiﬁg "controlling® or
"jury" or any modifier. See, look at the page
that faces this, we talk about "shall submit a
question or quéstions."

PROFESSOR EDGAR: Well, but that was a
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different puréose for the rule. This is hdw -
this is dealing with sdmething elze.

CHAIRMAN SOULES: Ch, which qﬁestions
db you aske.

MR. MCMAINS: Right.

CHAIRMAN SOULES: That's why it'é
théfé. Csﬁtrslliﬁg qﬁéétioﬁé meaning the
qﬁéstions that are‘raised -- What about this:

"The Cdﬁrt shall submit the gquestions which are
raised by the written pleadings in the evidence in
the férm provided by Rﬁle 277." Théﬁ's whailwe're
saying. That's whét's controlling, the gquestions
that are raised by'the pleadings in evidence in

broad form.

MR. LOW: That's the way it refers

-back te it.

MR. MCMAINS: I daﬁ't have any préblem
with thét.

PROFESSOR EDGAR: I doﬁ't éithér. I
ddﬁ't havé é prbblem with that.

CHAIRMAN SOQULES: “Thé Cgﬁrt ghall
subﬁit the quéstibﬁg,” énd £héﬁ go déwﬁ td "which
are raised by the written pleadings and the

evidence."

MR. REASONER: You can just leave it
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in the form it is, Luké, then ycu won't havé to
chenge all that.

JUSTICE WALLACE: Just strike
"cdntrblling."

IHR. REASOKER: Just striké
"coﬁtrdlliﬁg."

PROFESSOR EDGAR: Yéé, jﬁsi Striké
“ééntrolling." Yaﬁ ddﬁ't nééd that.

CHAIRMAN SOULES: Okéy.

MR. WALKER: What'g &rang Qith
“csntrdlling"? Is thét aﬁ evil word?

PROFESSCR DORSANEO: Yés.

PROFESSOR EDGAR: It's é c&ncept
tﬁét'é réally 56 l&ngér rélévant.

MR. WALKER: We submit the issues

‘that of stock controlling -- is that what we're

doing?

CHIEF JUSTICE POPE: No. If you'll
look &t this rule, this rulé has nct been changéd
since the statute that was adopted in teto in
1941. In other words, this statute goes back --
this rule goes back 70 years, and back then
controlling issues unaer the subtle law had
distinctly and seﬁarately.

MR. SPARKS (SAN ANGELO): With that in
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miﬁd, I'll move thaf vie delété thé wdrd
“coﬁtrolling."

MR. MORRIS: I seC6ﬁd it.

CHIEF JUSTICE POPE: By.precedeﬁt.

CHAIRMAN SOULES: It's been moved and
sécdnded. Any furﬁhe: discussioﬁ? Thosé iﬁ favor
"I." Oppbsed?
| MR. SPARKS (SAN ANGELO) : Ydﬁ
cbﬁviﬁéed me, Jﬁdg;.

CHAIRMAN SOULES: Thé ward
"controlling” will be deleted in the first line,
éﬁd other than thét, are we ready to -- aﬁd the

word "explanatory"™ in the last line and the word

"explanatory" in the second line on the next

page. Other than that, are we ready to act on the

~committee's recommendation?

PROFESSOR EDGAR: DNo. Wait a minute.

CHAIRMAN SOULES: Okéy.

PROFESSOR EDGAR: What aré wé gbiﬁg to
do néﬁ in thé middl; éf the pége, here sn pége 4,
ébout véribﬁs phéses or different shédeé 6f the
same question? wa, Rustf has raised the point
that that may no longer be neceééary. My onl§
concern ~- and Rusty might be right. My only

concern is that by eliminating it, could an
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argument bé médé until it got to the Suprémé Court
to the contrary that it's now permitted since you
said you cén't -- that it's no longer prohibited.

CHAIRMAN SOULES: Doés it hurt
anythiﬁg t6 léave it iﬁ?

| PROFESSOR EDGAR: I dbﬁ't thiﬁk it

doés° I don't thiﬁk if wé léévé it iﬁ, it'é ﬁét
gaiﬁg to hurt éhything, and I'm concerned that if
we take it oﬁt, it might create sdme unﬁecessary
appellate time.

PROFESSOR DORSANEOQ: Bﬁt it is
interesting and it séys vérious phés;s not Sﬁly in
the same question but definition or instruction,

and that's curious on its face because we do have

.~~ we do have various phases of the same

instruction and it's just in there now anyway.

It's a troublesome seﬁtence aﬁyway.

PROFESSOR EDGAR: That's the way the
rulé zéad.

PROFESSOR DORSANEO: Oh., I'kﬁbw, but I
nevér ﬁdﬁicéd thét it d;alt with énythiﬁg othéf
than questibﬁs before.

MR. REASONER: Wait a minute. Hadley,

it loocks like to me the rule refers -- if I'm

‘reading the right place, it says, "Failure to
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submit other and varibﬁs phésés 6: différént
shades o0of the same issﬁé." It seems to me when
you add definitions and instructioﬁs, you've
really complicated it and raised a ground for
argument.

PROFESSOR EDGAR: This is -- 1 didﬁ't
chaﬁgé this. This is whét's ﬁsh iﬁ Rulé 279.
| MR. REASONER: Wéll, maybe yau could
fiﬁd it because where I'm réading it éays to
submit other éﬁd various phases or differeﬁt
shades of the séme issue. It doesn't say an§thing
about defiﬁitioﬁs.

MR. MCHMAINS: Is that iﬁ Rﬁle'279?

MR. REASONER: Yes, if I'm reading the

.right one.

MR. MCMAINS: Ckay. That's what 1

thought. I didn't think that was in there.

.That's why I was --

MR. REASONER: Bécéusé I'm not réélly
sure I kﬁow what a éhadé 6r a phasé of aﬁ
iﬁstructioé is.

CHIEF JUSTICE POPE: Wéll, that was
Judge Alexandér's effort to reduce thé h&ﬁbér of

issues.

MR. REASONER: Well, issues 1 can
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uﬁderstaﬁd. I dbﬁ't éay I uﬁdérstand it, Judge,
at léast I uﬁdérstaﬁd the histbry 6f it.

PROFESSOR EDGAR: I staﬁd corrected.

I thoﬁght that =-- I iﬁtéﬁdéd simply to retype that
prévision out 6f Rule 279. Aﬁd it's not there hb%
s0 it certainly doesn't need to be included.

PROFESSOR DORSANEO: So whét words
would comé 6ﬁt? Whét Qbrds disappéar?

PROFESSOR EDGAR: "Varioﬁs phésés or
shédés sf thé sémé quéstién shéll not be
submittéd," ybu just -~

MR. REASONER: I really wbﬁdér 1E it
wduldﬁ't be mdré -- ét least clééhér,

intellectually, just to take the whole thing out.

Are you really worried that people are going to

-submit shades and phases of broad form qguestions?

MR. SPARKS (SAN ANGELO) : Or give four
different instructions.

PROFESSOR EDGAR: All I'm saying,
Harry, is that concéptually I havé absblutély ﬁo
pr&blem iﬁ rémsviﬁg it. I'm just woﬁdériﬁg if éﬁ
érgumeﬁt could be made by its deletion that

various phases or different shades of the same

guestion can be submitted.

MR. REASONER: Well, you know =--
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PROFESSOR %DGAR: And somebody is
going fo make that argumént.
MR. REASONER: That seems to me a lot

less -- it seems to me we're talking about &

pretty narrow range of probability anyway. That

sééms to me a lot less troubling than some judge
would be silly enough to do that than to think
fhat you would get up on appeal and people would
be arguing well, look, yoﬁ know, broad form
question one is a shade and phase of question
three. You know, it seems to ﬁe it would be
better ‘just to éliminate the whole thing.

CHAIRMAN SOULES: That does somewhat
make séﬁse because brbad fbrm --

PROFESSOR EDGAR: Conceptually, you're

crighte.

CHAIRMAN SOULES: Brbéd farm issﬁés
aré more likély tb hévé miﬁor 6vérlépé.

MR. REASONER: It ééems td me théy
might wéll.

PROFESSOR EDGAR: Right éﬁd it's tbét
kihd of thiﬁg I'm tryiﬁg té élﬁiﬁété.

CHAIRMAN SGULES: Harry, is it yoﬁr
mbtiéﬁ to deleté that séﬁteﬁcé?

MR. REASONER: Yes, I would just
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delete thé whdlé ﬁhing.

CHAIRMAN SOULES: Is-thére & second to
delete? Rusty., weré you =--

MR. MCMAINS: Secbﬁd.

CHAIRMAN SOULES: You secoﬁd it. Any
further discuésioﬁ? VThosé iﬁ févor show héﬁds.

PROFESSOR EDGAR: Well, I'm worriéd
ﬁaw, béééusé by édding that whéﬁ it didﬁ't bélong
there -- let's all reéd this very caréfully to
make sure thére isﬁ't sbﬁething else that doesn't
belong there. |

CHAIRMAN SOULES: 0pp6séd? Niné_tb
one.

MR. MCMAINS: Wait a minute. Why 1is

.-~ what about instructions?

CHAIRMAN SOULES: With thé déletioﬁ 6f
that seﬁtenée éﬁd the delétibﬁ 6f thé word
"controlling” in the first line, "explanatory" in
the last line of pége-l49 énd the word
"explanatory" in the éecond line, page 150 -- and,
Bill, yoﬁ have one hore? |

PROFESSOR DORSANEO: Yés. These words
up here ét the beginﬁihg -- I hope I'm going to
get this out of my mouth stréight. Bﬁt in the

first sentence it says, "The Court shall submit,"”
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et cetera, and thén go%ng dbwn furthér, "a party
shall not bé entitled to»an affirmative submission
of any qﬁestion on that party's behalf where the
same is raised only by a@a general denial and not by
an affirmative written pleading by that party.”
Correct me if I'm wroﬁg, Hadley. Wasn't that
put iﬁ there in order to require scmebody fo plead
iﬂferential rebﬁttai?
MR. MCMAINS: No.
PROFESS&R DORSANEO: Nb? Am I iA thé
Vrbﬁg plécé? |
CHAIRMAN SOULES: It'é juét

affirmative defenses.

PROFESSOR EDGAR: If you don't plead

Colit, you can't get any evidence on it and you waive

Tit. You waive your right to get a submission on

it.,

MR. MCMAINS: Yéu have Aever gotteﬁ én
issue uﬁder 279 without én affirﬁative defense.
You're not suppdsed to have, it's been in there
from the beginning.

PROFESSOR DORSANEO: It has =-- 1I'm ﬁét
goiﬁg to argue ébéut whét it's iﬁ théré for. But
I woﬁder whether we should speak about atffirmative

submission, and I'm troubled by the word
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"affirmativé,' aﬁd I'm élso troublea by the word
“questioﬁ."

MR. MCMAINS: Oh, 6kay.

PROFESSOR DORSANEO: I mééﬁ, if thié
rulé says that if ybu déﬁ't pléad it, ybu caﬁ't
have something iﬁ thé éharge about it --

MR. MCMAINS: 279 déals with -- 279,
ﬁistoriéally, éﬁd I thihk'in it's cﬁrreﬁt wbrd, it
deals with issues.

PROfESSOR DORSANEO: But this pért 6f
it deals with -- impbsés a pléading réquirém;ﬁt.
It says ybﬁ éaﬁ't havé -- it's -~ I'm sure %t has
to do with matters thét would 6therwise be raised
by'a geﬁeral deﬁial.

MR. MCMAINS: No.

CHAIRMAN SOULES: Thésé éré Rule 954
defgﬁses aﬁd 6£her affirmétive defeﬁées.

PROFESSOR DORSANEO: I thiﬁk ybu'ré -
I thiﬁk ydu'ré wrbng,-hiétdricélly. "A pérty
shall ﬁot bé éﬁtitled to én affirmative submission
of any qﬁestion oﬁ thét pérty's behalf where the
same is raised only by a general denial." Okay.
What qﬁestions are raised only by a generél
deﬁial? Think about that. Ihferential rebuttal

defenses are raised by a general denial; they
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are.
MR, HMCHMAINS: Except thaet you cculid
also -- if a party pleads contributory neglicgence;,

You are not required to plead contrib in crder to
submit evideﬁce'oﬁ it. If he pleads I'ﬁ not
contributorf ﬁegligent, you're entitled to reise
contrinutory negligence but you aren't entitled to
aﬁ issue on it.

CHAIRMAN SOULES: If you 1aveﬁ't pléd.

PROFESSOR DORSANEO: But leave the
affirmativé déféﬁsés éut of it. Theat's not the
part I'm talking about. What this seems to have
béeh éut ih hefe fbr ié tb require someboday to

plead an inferential rebuttal matter, if you like,

.in order to get inferential rebuttal information

in the charge in the place where that information

used to go. Issues.

CHIEF JUSTICE PCPE: Yés. But; Billi,
that Qas back whén iﬁferéﬁtial rébuttal issués
were affirmative defenses. They &are no more.

MR. SPARKS (SAN ANGELO): There are no
issués fbr insﬁrucﬁions.

CHIEF JUSTICE POPE: Thef're furious.

MR. MCMAINS: Juage, I thiﬁk, howévér,

his point is that, at least according to the most
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recent rules of 1986, wé ain't evér émeﬁdéd Rule
279.

PROFESSCR DORSANEO: It'é pért of thé
éahé -- I'm fryiﬁg t6 Say iﬁ my awkwérd way s
Judge, that ﬁhat laﬁguagé is also part of thé samé
old prablem that's tiéd up with the sepafately and
distiﬂctly and inferential rebuttal defenses and
tﬁat needs -- that needs to have something done to
it. Now, 1 woﬁld thiﬁk that it would make seﬁse
to preserve thié concept that you're ﬁot eﬁtitled
tc have something -- something in the charge
that's not pled. °

CHAIRMAN SOULES: Bﬁt that's said iﬁ
the first sentéhcé.

PROFESSOR DORSANEO: So, let's take

-out this last part.

CHAIRMAN SOULES: Ybu'vé got tb réisé
it by written pleadihg§ aﬁd evidéﬁcé, éndAwe
probably don't need that.

MR. SPARKS {SAN ANGELO) : I've got a
quéstioﬁ aléng that, too, wheré it gayg,
"affirmative submission of any q&éstioﬁs." Vhat
about instructions, you know --

MR. MCHMAINS: That's what he's talking

about.
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MR, SPARKS (SAN ANGELO): Solé
approximété cause, &ﬁavoidablé accideﬁt and you
just go down.

PROFESSOR DORSANEC: That's'éxactly
what I'm talking ébout, Sam, in my own way.

MR. MCMAINS: Hé'é sayiﬁg ii has to bé
pled.

MR, SPARKS (SAN ANGELO) : But, yéu
seé, you'ré déaliﬁg with a clégsroom éﬂd I'm
deéling with reality. If they doﬁ't plead it,
then we get it. |

MR. LOW: Bﬁt if Rﬁgtf'é poiﬁt is
correct éhd if it's raised by the pleédiﬁgs, the

other party raises it in their pleadings and you

don't raise it and he says you're not entitled to

~a submission, that would be raised for their

plegdings.

PROFESSOR DORSANEQ; Hé's csrreCt but
I don't think what he's saying is hélpful to thé
poiﬁt,I'm tryihg to maké.

MR. LOW: Well, whet I'm sayihg is
thét if he is corréct, theﬁ -- then,~if ydu take
that out, then, this would be somethiﬁg thét they
would be entitled to a submission on, coﬁtrib.

That is raised by your own pleadings not just the
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pleadings as oné raiséd.by yoﬁr cwn pléadings.
PROFESSOR EDGAR: I ddﬁ't undérstand
yéur problém, Bill. I réally déh’t.
MR. REASONER: I'm glad ybu said that,
Hadléy.
| PROFESSOR EDGAR: It says, "A party
shéll ﬁdt bé éﬁtiiléd t6 aﬁ affirmativé subﬁission

of any question on that party's behalf." Now, we

know that that's talking, then, at least in the

céntext that you're now discussing it, as an
affirmative defense because an inferential -
rebuttal is not submitted as a guestion. '

PROFESSOR DORSANEO: But it uséd ta

be --

PROFESSOR EDGAR: We're talking about

today. Let's look at this rule today. Now, we're

talking onlf about affirmative defenses under this
rule, right? An affirmative defense of any
gquestion on that party's behalf where the same is
raised only by a general denial and not by an
affirmative written pleading by that party. That
means if the parﬁy ddes not plead an affirmative
defense, he doesn't get an iséue on it or a
question on it. That's all it means.

MR. LOW: That's right.
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MR, SPARKS-(SAN ANGELO) : Edgar?

PROFESSOR DORSANEO: Thén wé need to
take out "where the same is raised 6nly by é
general denial.”

MR. SPARKS (SAN ANGELO) : Can wé
extend that one mbré point, thén?

PROFESSOR EDGAR: Well, let's just --

MR. SPARKS (SAN ANGELO): I'm talking

abaut the éamé thiﬁg. Ybﬁ'vé gbt a guy thét cdméé
in and wénts tb defend with solé approximaté éausé
but he never pleéds it. He's not going to get én
ihstruction oﬁ it uﬁless he pleads it. I'm
exteﬁding the werd "question™ to include
questions, instructions, you understénd?

PROFESSOR EDGAR: Oh, I know exactly

"what you want but that's not what -- Bill is

talking about som;thiﬁg élsé right now. And wé
were trying té deal with thét first.

CHIEF JUSTICE POPE: Wéit a miAﬁfé.

PROFESSOR DORSANEO: I'm tryiﬁg to
talk abéut that right Aéw.

CHAIRMAN SOULES: Justicé Pbpé.
Justicé Pbp; has thé flbor.

CHIEF JUSTICE POPE: Now, you have é

defendant who does not plead unavoidable

217 _
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éccidént. He'é_not entitléd té én instruction
when he gets down to the instructions.

PROFESSOR EDGAR: The rules don't pro
se that, Judgé.

MR. MCMAINS: That's not trué.

CHIEF JUSTICE POPE: Well, I'm télking
abgﬁt what I ﬁhiﬁk this rulé is trying tb say.
| MR. MCMAINS: Yes. I think that's
what its purpbsé waé, iﬁitially, bécause it was
passed at a timé when Qe diad ﬁét khave the ameﬁded
Rule 277, wheﬁ you still had inferential rebgftal
issues which is why ybu have a line c¢f cases in
the 50s that have been relied upon variously by

courts recently which say you've got to plead

.inferential rebuttal matters to get instruction on

“them. And then you've got some cases which say

you don't have to plead them. And the cases that

say ydu dbn't have td plead them are probably
right under the existing rules because the 6nly
thing you had to plead was soﬁething you wanted an
issue of --

PROFESSOR EDGAR: That's undér Rule
279.

MR. MCMAINS: -- not something you

have an instruction on.
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PROFESSOR gDGAR: Yéu see thé véry
first part 6f currént Rulé 279 says, that bnly
issues have to be suppbrted by pléadiﬁgs. It
doesﬁ't say insfructions have to be supported by
pleadiﬁgs.‘ And, therefore, I've argued since 1973
that there is ﬁothing in the rules that requires
that an instruction be suppbrted by pleading.
| Now, that gets back to the questidn with
which Sam -- that San Aﬁgelo Séﬁ's ccncerﬁed
about. He says we bught to make it clear that an
inferential rebuttal must also be pleaded to‘
suppbrt an instruction.

MR. SPARKS (SAN ANGELO): I never said

that.

PROFESSOR EDGAR: I thought that's --
MR. SPARKS (SAN ANGELO): I'm saying
if -- you take a worker's comp case, they have got

to plead sble céuse before théy gét éﬁ iﬁstructiéﬁ
on sole cause.

PROFESSOR EDGAR: Wéll, I'ﬁ ﬁot suré
théy - I'ﬁ ﬁdt suré thét's right, Sém. I'm ﬁot
sure that's right.

MR. MCMAINS: There are cdurts thét
say that, bﬁt there are cburts thét éay other&iée.

PROFESSOR EDGAR: Yes, I'm not sure --
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says you don't gét thé@ withbut a writtén
plééding.

PROFESSOR DORSANEOQ: And that languagé
-~ and it was put in théré for that purpdsé to
solvé this problém that Sam is talking about.

MR. MCMAINS: It doesn't make any
seﬁse any other way because it doesn't refer
specifically té a geﬁeral deﬁial.

MR. LOW: But it ié intended braader
thaﬁ thét, I thiﬁk, Rﬁéty. I think it was really
iﬁteAded broader thaﬁ that. He raised the poiﬁt,
but I think what his questibn ié, we've alfeady

taken care of and unless we want to go tc the step

that Sam is talking about, then the rule stays as

"»proper.

MR. MCMAINS: But I'm not sure that --
I mean, right now we dé have a conflict iﬁ cases
iﬁ the Courts of Appeal as td whether or ﬁot
inferential rebuttal defeﬁses must be pled in
orcder to support a submissione. There are cases
going both ways on different inferential rebuttal
defenses such as sole cause, acts of God,
unavoidable accidents, sudden emergencies --
instruction. And whether you get that instructian

in some courts depends on whether you pled it or
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not, and in other courts, it dbésn't. And I'm nbt
sure that w; shouldn't deal with that since we
deal with it fairly simply with a swift pen.

CHAIRMAN SOULES: Lét me seé here.

" PROFESSOR EDGAR: We really just can't
insert the words "inferential rebuttal" here
because sametimes there are instructions of an
iﬁferehtial rebﬁttal nature which might want to be
submitted by the plaiﬁtiff.

MR. WELLS: Wéll, doesn't this apply
ohly to submissién 6f quéstibﬁs? It doesn't talk
about instructions. :

PROFESSOR EDGAR: Well, 1 say we would

have to simply include an affirmative submission

0of any question -- we could say, "or an

"inferential rebuttal on that party's behalf.”

CHAIRMAN SOULES: Whét abbut this -=-

MR. SPARK (SAN ANGELO): Céuld yéu
say "any héttér" instead of "quéstions“?

MR. MCMAINS: In fact, we usé
inferthial rebuttal matters iﬁ thé earlier
rﬁles.

CHAIRMAN SOULES: The casé law says
what has té be raised by pleadings iﬁ order to get

instructions and issues. What about -- and I
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realize that sométimés_whéﬁ thé plaintiff's
pleadings entitle him tb issues because 6f other
law that enables a jury to reach a verdict, the

defendant's entitled to an instruction, c¢r a

definition, because it makes the gquestion that's

being submitted by the plaintiff clear. It does
help the jury aﬁswer it accurately one way or the
other.

So the defendant may not have to plead to get
an instruction in some cases. Oh the other hand,
he may have to plead to get an instruction in
oﬁher cases. The plaintiffs own pleadings may
raise everything that's needed by way of pleadings

in order for the defendant to get certain kinds of

.instructions.

Now, that's probably a very confused
statement, but in trying to explain it, if we pﬁt
here, "The Court shall submit the qﬁestions and
instructions in.fhe form provided by Rule 277 that
are raised by the written plezadings &k—the
evidence," and just take out thazt sentence down
the -1line then whatever guestions and instructions
are raised by the pleadingé in the evidence you
get. You may or may not have to plead to get

them. You may or may not.

1
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PROFESSOR DORSANEO: Supérb;
éxcéllént; that doés it. And then take out this
other crap, "The héarings shéll change the burden

of proof from what it would have been under a

general denial."

CHAIRMAN SOULES: Waﬁld that work?

PROFESSOR EDGAR: What aré you
sdggéétiﬁg néw?

CHAIRMAN SOULES: Okéy. What I'm
suggést ié thié, aﬁd I'11 go thréﬁgh thé whblé
thiﬁg déwn to about whére we ére: "The Court
shall submit the questions and instructions’ --

MR. MCMAINS: Ysﬁ ﬁeed to put
défiﬁiti&ﬁs iﬁ there, too.

CHAIRMAN SOULES: Except in

"definitions, do they really key to evidence or

pleadings?
MR. MCHAINS: I'11 give you an

example, what is sole cause. It's inserted in the

—— et

defiﬁitioﬁ of Pproximate cause. Now, is that an
iﬁstrﬁction or definition?

CHAIRMAN SOULES: I doﬁ't think you
have to réise definitions by evidence or
pleadings. That;s why I omitted that in my

thinking. Do you?
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MR. MCMAINS: i can produce to you the
cases in scle cause. Comp case are all véry
clear. Sole cause has got to be pled.

CHAIRMAN SOULES: Ok ay . ”Thé Cbﬁri
shall submit the guestions, instructions and
definitibns" -

PROFESSOR DORSANEO: Whéﬁévér we say
"aéfinitions" aﬁd ;instrﬁctioné," we have to treat
it together as oné thing because it is one thing,
instructions énd definitions.

CHAIRMAN SOULES: "Thé Court shail
submit the quéstioné, iﬁstructioﬁs aﬁd définitioﬁs
in the farm provided by Rule 277 which ére raised

by the written pleadings in the evidence."

MR, REASONER: Well, wait a minute.

-Now, does 277 provide the forms for "instructions

and definitions"?

PROFESSOR DORSANEO: Propér. Prﬁpér
form.

CHAIRMAN SOULES: Aﬁd I dsg't knbw
whether w; nééd this tréspésé to try titl;,
statﬁtbry petition and that sort of thing. I
héveﬁ't dohe maﬁy of those. It seems to me like

we would stop right there at the word "evidence"

and strike --
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CHIEF JUSTICE POPE: Wéll, wait a
minuté. What are you goiﬁg tb do about that?
You're ﬁot goiﬁg to take those out, I hopé.

PROFESSOR EDGAR: No.

CHIEF JUSTICE POPE: Because trespass
tb try‘titl; is é puré stétﬁiory form aﬁd thé
issue is, do yoﬁ fiﬁd the déféndaﬁt guilty or ﬁot
gﬁilty.

MR. MCHMAINS: Yeé, but --

CHAIRMAN SOULES: But isA't thét -

MR. MCMAINS: But, Judgé, isn't ghét
determiéed becéusé thét's détermiﬁed by thé'

written pleadings under the rules?

CHAIRMAN SOULES: He submits the

Y .question raised by the written pleadings and the

revidence. The guestion is guilty or not guilty.

MR. MCHMAINS: That is goverﬁed by the
rules which tell ysﬁ what the pleadings give ydu
ahd what the verdict fbrm is.

CHAIRMAN SOULES: And I guess that'é a
brbad quéétibﬁ if you really want to know.

CHIEF JUSTICE POPE: I know but it
goes oﬁ, "sheall ﬁot be éﬁtitled to an affirmative
submission of any gquestion on that party's behnalf

where the same is raised only by a general denial”
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and not by an affirmétivé --

CHAIRMAN SOULES: Now, that's what
wé're tryiﬁg tb get workéd 6Qt.

MR. MCHAINS: Why doﬁ't wé éay "of any
matter on that party's behélf ﬁﬁless it is raised
by an affirmative pleading”?

CHAIRMAN SOULES: What if it doesn't
ﬁévé to be raiséd Sy - thé rééébﬁ I weﬁt ﬁp to
the first liﬁe was that 1 wéé Qorkiﬁg oﬁ that oﬁé
as you were. Maybe I'm eﬁtitled to éﬁbmit some
matteré that I haveﬁ't pled, éartiéﬁlérly whéﬁever
you talk about broad form iséues with explaﬁatory

instructions or with instructions.

MR. REASONER: You know, Rusty, I'm

really afraid you're going to undermine notice

“pleadings if you have to say that your pleadings

have to be so detailed that you éould show where
you ask for a particular instruction.

MR. LOW: That's what I'm afraid of,
that people ére goiﬁg to go to that and say, well,
he hasﬁ't really pled that he wéﬁts that
instruction. That bothers me. I kﬁow that sounds
kind of trite but --

MR. REASONER: Nb, I thix;k you'vé got

it right.
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MR. LOW: The pleadings géﬁérally hévé
ggne to the questibn 6f the iésues that will be
raised and then the inétr&ctioﬁs and so forth énd
then tying in with the issues, generally.

CHAIRMAN SOULES: The problem is,
théugh, thét ﬁow wéfré éﬁbmitting issués and
instructions énd ybu'ze not even -- if we follow
- if I follow through with your line of thihkihg,
I could just ﬁot plead somethiﬁg aﬁd sayr well, I
doﬂ't have to, it‘s aﬁ iﬁstruction, it's not an
issue. I waﬁt it iﬁ én iﬁstruction. It's a
defeﬁse; it's aﬁ affirmative defeﬁse but I 3idﬁ't
have to plead it iﬂ order to get aﬁ issue on it.

MR. LOW: No. I'm not saying that you

wouldn't follow traditional -- certain things that

~traditionally were an issue now are an

iﬁs;ructibﬁ, I realize. And you may have to plead
them. I'm Aot tryiﬁg to chaﬁge that. I'm merely
sayiﬁg that I don't waﬁt somebody to expahd the
other way aﬁd say, well, before»yoﬁ caﬁ get an
iﬁstruction that such and such, that you have to
plead ~- 1 waht that iﬁstruction is what I'm
sayiﬁg. I can't thiﬁk of all of the differeht
iﬁstructions that would be given in many different

types ©¢f cases. We again tend to think of tort
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and negligence, and I can't think of it there but

I'm sure already other types of cases that that

caﬁ be a problem.

CHAIRMAN SOULES: Chiéf Jﬁstice PSpe
was ébout to péiﬁt 6Qt séﬁething, I thiﬁk. We
were talking about trespass to try title.

CHIEF JUSTICE POPE: No, go oﬁ, pass
me . |

CHAIRMAN SOULES: Nb, I dox:l't war;t
to. I'wéﬁt to g;t ybur iﬁpﬁt oﬁ this.

MR. REASONER: Wéll, whilé Chief‘
Jusfice Pope ié lookiﬂg, you kﬁéw, it seems to me
whét you've really get there if you take the first

sentence and say "the Court shall submit," as you

‘have it, "the questions, instructions and

~definitions in the form which are raised by the

wri;ten pleadings in evidence."

It seems to ﬁe that takes care of the general
problem but theh you still need to say "a party
shall not be entitled to affirmative sﬁbmission of
any gqguestion on that party's behalf where the same
is not raised by an affirmative written pleading
by that party." But then once a party has
justified the submission of a guestion, then the

appropriate instructions and definitions fcllow.
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You'vé got to justify thé quéstion énd thén the
Court cen decide what instructioﬁs and definitions
are appropriate to go with his justificeation of
submission ¢f the qﬁestion.

CHAIRMAN SOULES: Thet mekes sense.

PROFESSOR DORSANEO: This is so hard.

CHAIRMAN SOULES: DoésS't thét maké
séﬁsé, Rusty?

PROFESSOR DORSANEO: I liké your
suggésfigﬁ. |

CHAIRMAN SOULES: Well, but Hézr§ is
cémiﬁg béck with -- :

MR. REASONER: But you're going --

CHAIRMAN SOULES: -- 1f you're going

.£t0 have a question, you've got to have an

~affirmative defense.

MR. REASONER: I méaﬁ, dbﬁ't waﬁt ydu
to waﬁt to poiﬁt out -~ I méan, you waﬁt to put
somébody on notice --.

MR. MCMAINS: Your affirmative
défeﬁses cbuld ﬁow be iscluded even under the
Supreme Cdurt's aﬁthority and the false arrest
Cases, where yocu've got a justification.

CHAIRMAN SOULES: That's right.

PROFESSOR EDGAR: Unless justificaticon
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is an inféreﬁtial rebuttal.

MR, MCMAINS: Well, I méaﬁ there are a
lot 6f defeﬁses -- affirﬁative defeﬁses that cbuld
be sﬁbmitted by instruction.

.MR. LOW; What erries me is --

MR. MCMAINS: I gﬁaraﬁtee that they
can't be ﬁﬁder 6ur rules ﬁbw.

| CHAIRMAN SOULES: Nd doubt about it.

MR. MCMAINS:l Thét's the whole poiﬁt.

CHAIRMAN SOULES: Né déubt ébout it.
Chief Juéﬁicé Popé. |

CHIEF JUSTICE POPE;: Thé reasoﬁ that I

think we need to keep in that exception about

trespass to try title, statutory, petition,

pProceedings and others is,; we've all forgotten how

cto try a trespass to try a title case but they are

difficult. And the aﬁswer in a trespass to try
title case is ndt guiltye.

Now, that puts the plaintiff -- you don't
have to =-- ybu could sit back there and just wait
for him to put in his chain of title, and finally
he comes down to put in a document and he says, I
cbject to that, Your Honor, becaﬁse the deed is
forged, or there is ﬁot a conﬁection between John

Doe and his successor in interest.
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But that's thé way you try tréspasé. You
havé this chain of titlé and the piaintiff stearts
putting in his documents and finally you come tO
the thing that the defendant breaks that chain of
title. You don't have to plead that. Now,
everything else you've got to plead. But when you
plead not guilty, that puts in issue every defense
egcept limitations that & defendant wants to
assert and you don't have to plead it; it is
hiding. So, I fhiﬁk we've got to preserve thocse.
They're statutory and should be iﬁ there as |
exéeptioﬁs. )
PROFESSOR DORSANEO: Mr. Chairman?
CHAIRMAN SOQULES: Yés, sir, Bill.

"PROFESSOR DORSANEO: Stepping back

-away from this page and loocking at it and trying

to ﬁiguré odt Qhat -- why wé're prééérving any
particular part of thié, yoﬁ have deéided to take
the word "controlling" out so it says "The Court
shall submit the questions in the form provicded by
Rule 277." I already kﬁow that. Theﬁ it says,
"which then" -- some new iﬁformation, "which are
raised by the writfen pleadings in the evidence"
-- 50 and all the rest of this is just kind of

extra stuff.
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part of this paragraph =-- and that is that the
questions thet are submitted in compliance with
the last ruile ére meant to be raised by the
written pleadings and the evidence in some
fashion.' Until we get down here to the words,
"Failure to submit a qﬁestion," in this end part,
fhere is no new théught that I fiﬁd of aﬁy value
stated. Aﬁd I agree with what Judge Pope said but
it's stated as aﬁ exceptiéh -- stated as an
exception.

What I'm tryiﬁg to say is, I woﬁder why we
eveﬁ Aeed tb say aﬁy of this stuff here at the

beginning. I mean, wouldn't something be

objectionable if it was not raised by the evidence

-in the objection part? Wculdn't it be

objgctionable if it was not raised by the
pleadings at least if there was a wide variance
under Rule 274 and the other -- what is going on
here in the beginning of this paragraph that's of
any real value that doesn't cause Qs ﬁore trouble
than it Qill be worth?

PROFESSOR EDGAR: Bill, to respond to
that, I caﬁ aésuré ybu,that if wé elimiﬁated,

we're oin to cause nine times as much roblems
g
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MR. REASCNER: In Ruie 274 it doesn't
say anything abéﬁt it being raised by the writtén
pleadingé and thé evidence. It's gbt to say it
somewhere.

CHAIRMAN SOULES: This is whéré it's
said.

PROFESSOR EDGAR: Yéu leavé this out
aﬁd you're goiﬁg to hévé moré coﬁfﬁsioﬁ by ﬁbt
only thé bénch but also the bar.

PRCFESSOR DORSANEO: But the Onl; --
but thén té coﬁé béck te it, the only réél “hought
that's here is the matters in the charge are meant
to be raised by the pleadings in the evidence.

PROFESSOR EDGAR: That's right.

-That's right. That's a central thought.

PROFESSOR DORSANEO: And what it used
té say is thé mattérs in thé chargé wére allocated
to issues -- are t6 be raised by the written
pPleadings in the evidence and those were component
elements of grounds for recovery or defense plus
inferential rebuttal in the type of time this was
written.

MR. LOW: What about maybe a case -- 1

can't think o¢f some -- but there might be some
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kiﬁd of statutory casé_thét says ydu'ré éntitled
t0o & particular iﬁstructioﬁ. I don't know. You
know --

CHIEF JUSTICE POPE:; MélpraCticé. Thé

statutes ~-

LB

MR. LOW: -- without évén pleadiﬁg
it. Aﬁd what I'm geﬁ to is I'm jugt éfréid wheﬁ
Qé talk abéﬁt iﬁstructibﬁs, there are iﬁstructiéﬁs
oﬁt there iﬁ left field aﬁd right field that I
doﬁ't kﬁow about and we're goiﬁg to get ih a
position where the courté are going to say, well,
you didn't plead that where you might be entitled
to without pleadiné.‘ We're not trying to change
the law. I thiﬁk Rusty had a suggestion earlier.
MR. MCMAINS: I would be content iﬁ
terms of solviﬁg the probleﬁ that I thiﬁk the rule
was intended t6 solve, as Bill ha§ poiﬁted out,
historically, if we just put iﬁ the infereﬁtial
rebuttal ﬁatters -- or‘infereﬁtial rebuttal
instruétions had to be supported by the written
pleadings and evidence.
CHIEF JUSTICE POPE: Quéstioﬁ.
CHAIRMAN SOULES: Chief Justice Popé.
CHIEF JUSTICE POPE: I wish we cbﬁld

bury that phrase once and forever. It has a

P ATA_CANT QIIDODEDME ANATITDM DEDANADMIT DO AOAYTDOT A DAMDCO




.

10

=
()

12

13

14

15

16

17

18

19

20

21

22

23

24

25

251
decent death. Let's =-- once we writé into our
rule thét it's gdt dignity, why, 1t's going to get
right back as an issue.

MR. JONES: Amén.

MR. LOW: But, Judge, theré aré
inferential rebuttal inétructioné. We cén’t
igﬁsre it. If we Qént to write it 6ut, we can do
it.

MR. REASONER: Lét ﬁe séy I thix;lk
Judge Popé is right. 1 méaﬁ, whéﬂ you éay
iﬁféreﬁtial rebuttal questiéﬁs shall not be
éubmitted iﬁ the charge, I think that'S rea3onably
clear iﬁ aﬁy kind of case. The problem is once

you get beyond cases that are fairly patterned, 1

don't know what inferential rebuttal issues are in

security litigation or antitrust litigation. And,

you‘knoﬁ, we don't have/a problem as long as we
leave it to questions, bﬁt cnce you start talking
about inferential rebuttal instructions --

MR. MCMAINS: That can be solved.
We've already paésed Rule 277 ﬁow. But we say --
we dealt with inferential rebuttal questibﬁ, why
should ié ﬁot be submitted.

MR. REASONER: Just guestions. Just

gquestions.
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MR. MCMAIN%: I understand. wé talked
about it thé last timé whether or not iﬁferential
rebﬁttal matters éhall nbt be submitted in the
charge.

MR. REASONER: I just ddﬁ't knbﬁ what
that is.

MR. BRANSON: Whét if wé juét gay thé
term "inferential rebuttal® shall be stricken.
MR. MCMAINS: Frém the jﬁrisprﬁdeﬁce.
MR. JONES: Talk about Qhere éll that
came frém, it came from special iééués. |

CHIEF JUSTICE POPE: I undérstéhd
thaﬁ.

MR. REASONER: I understand that and

it means something in the personal injury

practice, Franklin. I don't think it's ever been

really defined in commercial litigatibn.

MR. JONES: Commérciél litigétion héd
more sense to evég embracé éﬁch & thing.

MR. REASONER: I undérstéﬁd that. But
at léast és I read this rulé, it's suppéséd tb
apply té commercial litigatioﬁ as well éé persoﬁal
injury litigatioﬁ.

CHAIRMAN SOULES: Doésh't Harry réally

-- hasn't Harry really put his finger on the pulse
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6f this thiﬁg? I mean, 1if w; séy in thé first
part that the questidﬁ, iﬁstruct;ons and
definitions raised by the pleadings in the
evidence ought to be submitted, and then we get
down here and we say that no party can have a
question submitted that's raised only by a general
denial --
| MR. REASONER: Or ydu can just say not
raiséd by an affirﬁétivé writtén pléading.

CHAIRMAN SOULES: Or ﬁot réiséd by aﬁ

éffirmétivé writfén pléadiﬁg. That is sort 6f
saying the same thing twice, raised 6nly by a
general denial and not raised by an affirmative

pleading. And leave in these special references

.t0 these special proceedings as Judge Pope has

~pointed out.

You get issues in thése out of the common law
that -- and they haven't changed the fact that
they're going to 1let theﬁ lay behind a log and I
guess ﬁﬁtil they do, they can do so. But anyway
just start out, "questions, instructions and
definitions raised by the pleadings in the
evidence," and then maintain these "special
proceedings," and then say party can't have a

guesticn submitted unless it's affirmatively pled

-
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and then failuré to su?mit complaints 6n app;al.
Ddésn‘t thét cover the whole spectrum of
what's left for this rule to speak to?

MR. MCMAJINS: Well, it still doesn't
deal with the reqﬁirement td plead or ndt plead an
inferential rebuttal defensive matter.

CHAIRMAN SOULES: Well, if it's got to
bé pled, thét'é déalt with iﬁ the first sehtence
because the Céurt shall submit instructibns thét
are raised by the pleadings ¢of the evidence. It
says that in the first seﬁteﬁce, I mean, iﬁ my
propésal.

MR. MCMAINS: If yéu're keepiﬁg iﬁ é

thing that says you're not entitled to a

question =--

CHAIRMAN SOULES: Ybu are ﬁot éﬁtitled
to a questiéﬁ that's nst affirmativély pled.

MR. REASONER: 'Thét's right.

MR. MCMAINS: But I dbﬁ't agré;. I
think it just leavés it Qpeﬁ aﬂd up iﬁ thé air
just like it is ndw.

PROFESSOR EDGAR: Why db yéu nééd that
questiéﬁ if ycu've already said., "Thé Céurt shall
submit guestions that are raised by the written

pleadings in the evidence"?
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MR. MCMAINS: That's what I'm saying.
That séntéﬁcé is unnecessary 1f ycu have cGone the
first.

MR. REASONER: No, Rusty, you 6ught to
-- not everybbdy hés thé vast kﬁowlédgé cf thé léw
aé you do. I meaﬁ, wheﬁ éome new lawyer reads
this, he ought to -- it nght to tell him that if
Hé has aﬁ affirmative defense, he wéﬁts to submit
a question to the jury on, he hés to pleada 1it.

CHAIRMAN SOULES: Thé firét seﬁtence
says what yéu get. Léter én it emphasizes by
sayiﬁg what ybﬁ dbn't'get. °

Mﬁ. LOW: What you don't get.

CHAIRMAN SOULES: That's right.

MR. MCMAINS: But that doesn't say

~that you don't also get the inferential rebuttal.

CHAIRMAN SOULES: That's true it does
ﬁbt spéak ta iﬁféréntial rebuttél.

MR. REASONER: What it dbés is it
léavés 6pen -- it léaves the Cdurts free to
disiinguish between persénal injﬁr& and commercial
litigation which is the way they solved this
problem in the past. You say you already have a
case that's holding and you can't get inferential

rebuttal instructions if you don't plead them. I
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mean, thé céurts will Eaké caré of that.

CHAIRMAN SOULES: They‘vé takeﬁ care
of that because 6f the pleadihgs. Chief Justice
Pope.

CHIEF JUSTICE PCPE: L;t's Sée if wé
caﬁ uﬁravel fhis phrase “iﬁféréﬁtial rebﬁttal“
which is a shsrthaﬁd renditidn df law talk --
léwyer talk. We start off -- we're going way
back, and a defendant answers that this was an
ﬁnavéidable accident. That's my affirmative
defgnse. I'm ﬁdt negligeﬁt becaﬁse this was an
unavoidable accideﬁt. Logically, that meaﬁs I
rebut your ﬁegligence because 6f this argdment.

It was unavoidable accident.

Now, then, there were some lawyers that were

"smart enough to convince some judges who were dumb

enough to say, well, then, if that is the truth,
then the burden is on the plaintiff to negate
unavoidable accident. So, then we transfer the
affirmative defense over to a part of the
plaintiffs. This is the thing that makes it not
only rebutteble but an inferential rebuttable
issue. Thaé's what it is. It is placiﬁg the
burden upon the plaihtiff to negate an affirmative

defense. And that's what an inferential rebuttal
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issué is nbw.

Whén 6ur courts started knocking those down
one at a time and trying to gét this thing back
into its correct posture, we got it back in its
correct posture. Why? Not because it was an
inferentiél rebuttal issue becausé that was a
mistake all along, but because this is an
afgument, unavoidable accident, not &ven an
issue. And Wheeler versus Glacser (phonetic) said
that back in thé 50s that the 6nly purpbse of
unavoidable accident is to call the attention to
the jury about this arguhent. °

So it never was an inferential rebuttal

issue. It was always an argument in the nature of

.a defensive answer to negligence. The defendant

'says he wasn't negligent because it was

unavoidable accident. That's all it is is
argument.

MR. MCMAINS: That's true 05 all of
fhem, Judge.

CHIEF JUSTICE POPE;: I kAOQ it. Sd
it's not an inferential. An iﬁféréstial rebuttal
issue is some smart laders' ways of:winding up
the cdurse. S0 let's cdon't get back into it.

PROFESSCR EDGAR: Judge, let me pose
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this quéséieﬁ. This i% vér§ fascineting and 1ét
ﬁé jﬁst pose this questicn to you. Plaintiffi sues
defendaﬁt on a note. Ana the defendant's
affirﬁative defense is =& felease of trhe néte.

Now, plzaintiff asserts that the release was
obtained by ffaud. Now, is that &n inferential
rebuttal?

CEIEF JUSTICE POPE: No. But ¢n thé
saﬁé Eiﬁd 6f réasoﬁiﬁg fﬁat makes unavoidablé
accident an inferential rebuttal, it cculd be
bécause 1t would élace the burden on the plaintiff
to negate the defense.

PROFESSGCGR EDGAR: Wéll, that's mf
quéstién.

CHIEF JUSTICE POPE: And the same

"thing about the "no duty" rules and volunteary

asspﬁétion of risk. And no duty 1is two cof thé
three elements of voluntary assumption of risk.
But it's just -- scocmewhere down the line they
imposed upon a plaiﬂtiff a burden to negate
defehses. But there is just as ﬁuch reascn to
place the burden on a plaintiff to negate the
fraud on that note, or whatever the defense is, as
there is to negate unavoicable accident.

MR. REASONER: I'm not sure ==
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CHIEF JUSTICE POPE: It's a false
issue.

MR. REASONER: I'm ﬁot Suré,'Judgé.
You're not suggesting that if the defendéﬁt cut
the réleése iﬁtb evidence and the plaintiff says
you obfained that by freud, then it's the
defendant's burden té show that the plaintiff
didn't do it.

CHIEF JUSTICE POPE: No, no. I
thoﬁght ﬁhat waé sﬁéd oﬁ promissory ﬁoté.

MR. REASONER: That's what I'm télkiﬁg'
abouﬁ, aléb. :

CHIEF JUSTICE POPE: Aﬁd thé défénsé

is, no, the plaintiff makes out his case by coming

.in and putting the original note in evidence and

rguitting.

MR. REASONER: Okay.

CHIEF JUSTICE POPE: And hé doesn't
hévé ﬁo ﬁégété.

MR. REASONER: I égxéé. The defé&dént
-- now, the défendant cbmés forward éﬁd prévés Qp
a release.

CHIEF JUSTICE POPE: Thét‘s right.

MR. REASONER;: Ncw thé plaintiff says

wait a minute, you fraudulently obtained it.
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Surely, it's the plaintiff's burden to show the

fraud.
MR. MCHMAINS: Should be affirmativé°
PROFESSOR EDGAR: Well, that depehds
oﬁ what an inferéntial rebuttal is;
MR. REASONER: Nb, it dbeé not.
PROFESSOR EDGAR: It Sééms ts mne --
MR. REASONER: Seé, thét‘é my véry
poiﬁt.
PROFESSOR EDGAR: Bﬁt it Sééﬁs td
ne --
MR. REASONER: Thét's my véry poiﬁt.
Ybu get 6Qtéidé thé pérébﬁal injury aréa and start

throwing these concepts around, you're going to

mess yourself up.

PROFESSOR EDGAR: Wéll, it sééms tc me
that én inféréhtiél rébuttél --

CHAIRMAN SOULES: thé, thé, wé'ré
tryiﬁg to maké é récord. Okéy. Sam Sparks, San
Angéla.

MR. SPARKS (SAN ANGELO): "In all that
théy'ré ;alkiﬁg.ébout, shéuldﬂ't we -- 1 théught
we had stoppéd practiciﬁg law from hidiﬁg behiﬁd
the log aﬁd beatiﬁg the hell out of somebocdy. I

hear somebody saying, you owe me; here's the
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noteas. The other guy séys, ﬁo, here's my reléésé.
Certainly, the plaintife oﬁght to have to plead
then sometime, you kngw, that you obtained that by
fraud, you know. I meaﬁ, how do you =-- what we're
talking aboﬁt is get iﬁstruction aﬁd issues oﬁ
things that have never been pled, that's
inferential.

| MR. JONES: Thé poinﬁ ié, Mr.
Chairman, that defraud is not a paré of thé
plaintiff's casé in chiéf. Defraud is an
affirmative defenée that the defendant hés to
plead and prove. No&, ﬁnavoidable accident’ is
simply a negativing of a part of a plaintiff's
cause of action which is negligence. And Harry's
.example just déesn't fit. Judge Pdpe is exactly
;right. What inferential rebuttal does is put the
burden on the plaintiff tc --

MR. REASONER: Franklin, I have ﬁo
arguméﬁt Qith that in‘thé pérsdﬁal iﬁjury area.
My only péint ié that once you get outside the
personal injﬁry area, i1t gets very élippery as to
what your going to call inferential rebuttal.

MR. JONES: Well, I aon't know that
théré is such a thiﬁg as an inferential rebuttal

issue outside of personal injury.
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MR. REASONER: I think that may b;
right but if you put it iﬁto ruleé générically,
then people are sure &as héll going to try to apply
it outside the personel injury area.

CHIEF JUSTICE POPE: We're talking
about, at most -- oﬁ our paftérﬁ of jury committée
we have tried to list what are the iﬁféréﬁtial
fébuttal issues, and we have to stand on tip toe
t0o get more than three or four, but every one of
them are simply arguments that rebut negligence.
They are good arguments that did not get |
ihemselves to where they get a name. Then they
becéme special issues. But I just hope that we

don't write into the rules this very disturbing

term.

MR. MCMAINS: It'é already there,
Jﬁdge, iﬁ Rule 277 aﬁd that's why --

CHIEF JUSTICE POPE; Iﬁf;réﬁtial
rébuttal issﬁés?

MR. MCMAINS: Thé quesfioﬁs, yes.

CHIEF JUSTICE POPE: Does it uée that
térm?

MR. MCMAINS: Yeé.

CHIEF JUSTICE POPE: But it's --

CHAIRMAN SOULES: It prohibits them.
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PRCFESSOR EDGAR: it recogﬁizés thém
by prohibitiég thém.

CHAIRMAN SOULES: Whoa, lét'g havé 6ﬁé
speéker at a time. Chief Justice Pore.

CHIEF JUSTICE POPE: That's all I'm
saying is, wé killéd.it ih 277 éﬁd lét's doﬁ't
resﬁrréct it in 279.
| MR. MCMAINS: Whét I'm sayihg is
areﬁ't yé& really sayi&g, though, that inferéntial
rébuttal mattéré shall ﬁat be submitted, ﬁbt juét
questio&s? |

CHIEF JUSTICE POPE: Ch, y;s.

MR. MCMAINS: sée, yoﬁ doiﬂ't wéﬁt
iﬁstrﬁctiéﬁé éither, right?

CHIEF JUSTICE POCPE: That's right.

MR. MCMAINS: I méaﬁ, I'm ﬁét
arg@iﬁg. I'm tryiﬁg td clarify. We ain't dohé
thét yét.

MR. WALKER: I'vé élways félt
Muckleroy (phoﬂetic) waé terrible aﬁd théy éhéﬁld
put neither iﬁ there and neither is cleariy —-'
Now, you would need to have an instruction under
Muckleroy.

CHIEF JUSTICE POPE: Noc. Was the

plaintiff negligent? WNo. Was the defendant

21
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negligent? No. You never neéd to gét to thé
neither. Ybu‘ve already answered --

MR. WALKER: I know it. Don't you
ﬁééd -- ycou givé the jﬁry the opportunity to find
uﬁavoidable éccident. Db you?

CHIEF JUSTICE POPE: No, you argue

that. The plaintiff -- the defendant was not

negligent because it was an unavcidable accident.

therefore, you answer it no. Bﬁt if you -~ if you
put the neither in there, the plaintiff has got to
get an affirmative answer, the fact that the‘
defendant is negligent and he's got to retry the
whole thing and get a second answer the defendant
-- the plaintiff was not negligent.

In other words -- well, I mean, but that's

~the theory of the thing. It is =-- that Muckleroy

thiég is aﬁ uﬁavoidable accideﬁt raiéed through
the back door, aﬁd it'é the set of law.

CHAIRMAN SOULES: Franklin Jones. Oh,
I'm sbrry, Orvillé, are you still -- Orville,
speak up sb Qé céh hear you.

MR. WALKER: Whén yéu aék thé jury whe
was negligeﬁt, that you somebody is hegligent, you
find out who. Now, if you leave it like that,

they're going to find somebody negligent. Buti if
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you put an instruction 1in théré -- you can't put
néithér in there, that's inferential. Surely
you're entitled to leave the jury out but they
don't have to find anybody negligent.

MR. BRANSON: Well, they answered no
tb bdth issues, Judge. It doesﬁ‘t --
MR. JONES: I reélly den't have a

right to speak to all this because I've been out

of the room a good deal during the debate, but I

m

thought it might be helpful for the committee as
whole to know the whole feeling ¢f the
subcommittee on this guestion when we hashed this

out.

I don't think we made it very clear in the

rules but the six members of that subcommittee

felt just like just Justice Pope does, and that is

tha; this whole coﬁcept of inferential rebuttal is
an illegitimate child at a family reunion and the
closest grade that you can put the whole mess in,
that's where it belongs. That's what we tried to
do but obviously we didn't do a good job.

PROFESSOR EDGAR: Wéll, to spéak -- if
I might cbme béck -- 1if I might digress to Rule
278 for é momeht. It seems to me --

CHAIRMAN SOULES: Hadley, I think
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we've had so much fun héré, I'm not sﬁré I wéﬁt td
stop it. Do we have to go back to work?

PROFESSOR EDGAR: It seems to me that
wé could curé this prbblem éﬁd maybe I just doﬁ't
understénd the proElem. But it ceems to me that
we could simply séy that a party shall not be
entitled to an instruction =-- ﬁo, to ah
iﬁferential rebuttal matter or to an instruction .
on an inferential rebuttal matter or an
affirmative submission of any guestion on that
party's part if the same is raised only by a;
general denial and not by an affirmative written
Pleading by that party.

CHAIRMAN SOULES: Where to me that

Creates problems, is that the Court may do what

~Judge Pope has said. It may write an opinion and

say'there is not going to be any inferential
rebuttal instrﬁctions. And 1if it does that, it
déesn't make any difference whether there's
pleadings or not pleadings. 1It's over.

And if the first senteﬁce says, "The Court
shall submit questiéns, instructions and
definitions raised by the pieadings in the
evidence," and the Court some day writes that

opinion, we don't have to worry about inferential
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rebuttals being mentioned in this rule. Théy'ré
gone. And if we've gdt sbmething dbwn in this
rule that says i1f you've pled them you can get
them, then the Court has said in this rule when it
adopts this rule that if you plead them, you can
get them. And the Court is probably not ready to
do that, at least, certainly if Judge Pope was
fhere, he wouldn't.vote that way.

But to me, to put in inferential rebuttal in
this rule, those words, it is a mistake. If
inferential rebuttal instructiong can be gotéeﬁ
and are going to be continued, then the Qords

"questions, instructions and definitions™ in the

first sentence permits you to get them. If

MR. BRANSON: Why dén't we run up é
flag and say you can't get them?» The Cburt is
going to have to pass on our rules anyway. And if
we're wroﬁg, I'm sure they'll correct it at that
pdiﬁt. |

CHAIRIFHAN SOULES: All right. First,
how many are iﬁ favor of even the méntion df
"inferential rebuttal," the term in Rﬁle 2782 How

many favor --
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MR. BRANSON: Négativély?

MR. SPARKS (SAN ANGELO): Négatively
or affirmaﬁivély? '

CHAIRMAN SOQOULES: Eithér way .

MR. MCMAINS: It's élréady in 277.

CHAIRMAN SOULES: Ns, I'm talking
ébdut iﬁ 278.

MR. JONES: It's iﬁ 277 by wéy of
sayiﬁg it's a dod6 bird.

CHAIRMAN SOULES: Théy'ré séyiﬁg it's
dééd. Ok ay . Shéﬁld the ﬁerm "iﬁféréﬁtial |
rebﬁttél“ bé iﬁ 278? How mény éay "yes"? °

MR. BRANSON: Well, ﬁow, when you put
thét, it's reélly misleading ﬁnless ybu say
‘posiﬁive Oor negative. There are probably pebple
:here who would like to resurrect this dodo bird.

CHAIRMAN SOULES: Do you want it
résurrécted?

MR. BRANSON: Nd. I'd like ts get rid
of the veétigeé of it.

CHAIRMAN SQULES: Wéll, thét's what

ried to do. V—_“‘\‘——-\\\\\\\\\\\\

PROFESSOR EDGAR: It just eliminates

it as a question, not &as an instruction.

CHAIRMAN SOULES: Ok
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tryiﬁg to get aloﬁg heré. Now, wé - soméhow
we'ré goiﬁg to héve tc -- we've beeh debating this
fcr about an hoﬁr.

MR. BRANSCN: Cbuld we do that by
amending 277 to make it "matteré" inétead of
"gquestions.”

MR. SPIVEY: 277 ié closéd.

JUSTICE WALLACE: No ﬁotioﬁ for
r;héariﬁg.

MR. BRANSON: Jﬁgt Chaﬁgé thé wbrd
“qﬁéstidﬁé.“

CHAIRMAN SOULES: Nb. 277, Justicé

Wallace has already said no motion for rehearing.

We're on 278. There is mixed feelings about

whether the term "inferential rebuttal" should be

-mentioned in 278. How many believe that term

shogld be mentioned in 278, shoﬁld be there,
either Qay positive or negative? Seven. How many
feel that it shoﬁld not be there?

PROFESSOR DORSANEO; This is éssuming
thai wé léavé it in 277.

CHAIRMAN SOULES: Eight. It féils
éight tb s;véﬁ.

MR. SPIVEY: You outvotéd thém eight

to seven.

512~-474~-5427 SUPREME COIRT REPARTRERG CHAVFI.A RATEQ




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

270

CHAIRMAN SOULES: Pardon?

MR. SPIVEY: You oﬁtvbtéd thém'éight
to seveﬁ.

CHAIRMAN SOULES: Thét's right.

MR. BRANSON: I doﬁ't thiﬁk y&u
couﬂtéd Judgé Tuﬁks éﬁd I'd liké a recbuﬁﬁ.

CHAIRMAN SOULES: I dic éduﬁt Judge
fuﬁks. Okéy.

MR. SPARKS (SAN ANGELO): Which way
did ié go, Luké?

CHAIRMAN SOQULES: Eight to gévéﬁ;
It'é not géiﬁg td be meﬁtibﬁéd ié 278.

MR. BRANSON: Cbuid ybu recouﬁt thé
vote?

CHAIRMAN SOULES: Sure. How many feel

"that the term "inferential rebuttal" should be

spegificélly uéed iﬁ 2782

MR. SPARKS (SAN ANGELO): Either
affirmativély 6r ﬁégati?ély, either wéy.

CHAIRMAN SOULES: Either wéy. Nine.
All right. Héw mahy féél thét it should ﬁot be
uééd? Teﬁ.

MR. NIX: Do you wéﬁt another recount,
Sam?

PROFESSOR EDGAR: The damned Chairman
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votéd. He vot;d by gblly.

PROFESSOR DORSANEC: Mr. Chairman, thé
problém is it's not mentionéd now but it is
deséribéd.

CHAIRIAN SQOULES: Now, bﬁt the case
léw is -- bﬁt ﬁow we'vé gbt to get iﬁtb -=- I'd
just leave it like it is, Luke.

CHAIRMAN SOULES: What?

PROFESSOR EDGAR: Just leave rulé 278
just by séyiﬁg “quéstioﬁé, instrﬁctiéﬁé éﬁd
définitidns." Wé've got up there and pebplelare
going to argue aboht it and the Court is going to

ultimately tell us whether it has to be raised by

Pleadings and the evidence. Just let it go at

that.

CHAIRIMAN SOULES: Thét'é right. Thé
only - thé secéﬁd éenteﬁce -- o©or pard&n ﬁe. Fram
the word -- sﬁarting with "The party shall not be

entitled to," and going to the end of that
sentence, that language is awkward. You can take
half the words out and get the idea across.

PROFESSOR EDGAR: Yés, but everybody
knows what it means because it's élways been
there.

CHAIRIMAN SOULES: Okay.
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PROFESSOR DOREANEOQ: I dgou‘t war:it tb
argﬁé this forever but the words "where the sane
as raised only by a geﬁeral deﬁial," you know, I
don't -- that means to me -- the only things that
are raised by geﬁeral denial that are not
affirmatively pled are inferential --

CHAIRMAN SOQULES: I think that ought
to cﬁmé 6ut. I thiﬁk wé ought to séy "A party
shéll ﬁst be éntitléd td submiséidﬁ 6f any
questioh ndt raised by affirmative written
pleading by that party.”

MR. SPARKS (EL PASO): So ybu'r'e going
tc change everything 6n courée and scope. General

denial puts course and scope in issue and that

'raises that issue.

CHAIRMAN SOULES: Fbr én iﬁstruction.
This is a quésﬁion. This is télkiﬁg abbut a
quéstion. We'ré trying td ~-- Well, if a generail
denial raises it, you can get it under the first
sentence in this rule the way we've changed it.
But you can't get a gquestion unless you plead. So
my suggestion and this is just for draftsmanship.,
shoot at it --

MR. BRANSON: Luke, for the éake 6f

‘beating a dead horse, I'm not sure the committee

-

A1 A ™A™ MATTTN ™Mo, T A AATTY M La e o WP N N o I WP Pl S0 SR I N . Y LS S




L

10

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

273
fully comprehended the léét véte. I percéive
looking at the committee, the majority of it woulad
have been in favor of doing away with infareﬁtia}
rebuttal matters including instructions. The way
you phrased the motion it was, does anyone want to
deal with inferential rebuttal in this issue?

Now, I would move that the committee
eliminate inferential rebuttal instructions in
Rule 279 ~-- 278.

MR. SPARKS (SAN ANGELO): That's a
differént motion. |

MR. BRANSON: That'é a different
moﬁion.

MR. SPARKS (SAN ANGELO): I'11 second

.that motion.

MR. LOW: Aré wé gaing to try to
def;ﬁe iﬁferéﬁtial rébuttél?

MR. MCMAINS: They're jﬁst defiﬁed iﬁ
cases ~--

CHAIRMAN SOULES: Not iﬁ thé
busiﬁess caéés --

MR. REASONER: Bﬁt thét‘s thé préblém,
Fraﬁk. Iﬁ thé commercial érea Y6u héve no --

MR. BRANSON: It'é defined énd falls

into repute in the case law in the tort areas. I
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mean, 1it's not in the définiiibns in thé businéss
area and it won't be.é problem.

CHAIRHMAN SOULES: Fraﬁk, I'd iike to
aésigﬁ --

MR. REASONER: It will bé the first
cése I'm iﬁ because =-- aﬁd I losé becéuée I've
argued that they viblate this rule by gettiﬁg
iﬂferential rebﬁttal iﬁstructibns against it.

MR. éRANSON: Luke, I'd like td either
call for a debaie 6ﬁ mny motibn or céll the
queétioﬁ.

PROFESSOR BLAKELY: A pdint of brdér,
Mr. Chairman, it strikeé ﬁé that this is'really a

motion for reconsideration and that can only be

" made, I think, by somebody who voted in the

majority.

MR. JONES: I doﬁ't considér it to be
that, Mr. Chéirman. We wére éskiﬁg for a vote for
a wéather vein aé to how the committee felt about
the ---

CHAIRMAN SOULES: 1I'm géiﬁg to rule
thét it's not before the houée. It's ﬁot in the
rule thét's here. We've péssed oﬁ how we're going

to handle it. It was defeated twice. We've got a

lot of work that is before us.

E12_A7A_£A4957 CIIDNNDNMDED AATIDM DTN MATMITY DO MITAITDT A DAMDCO




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

275

MR. SPIVEY: But in all fairness té
you, Hr. Chairmaﬁ, that is ﬁot -- that is not what
I thought we weré votiﬁg oﬁ. I thought you wéré
talkiﬁg about a wéather veiﬁ, to uée Frank's
expression, about whether we should or should not
include it. I did Aot ﬁnderstand that that was a
final vote oﬁ the issue.
| CHAIRMAN SOULES: Thé prspoéitioh wés
whether the term "iﬁféreﬁtial rebuttal® should bé
mentioﬁed iﬁ 278 negatively, affirmatively or
otherwise.

MR. BRANSON: Well, if ybu'll reéd
back, I den't think that waé the Chairmén'g
motioﬁ.

CHAIRMAN SOULES: Well, Frank, state

it however you want to and conduct a poll.

MR. BRANSON: I would move that iﬁ
Rule 278 we iﬁform the bér that infereﬁtial
rebuttal instructibns are inéppropriate.

CHIEF JUSTICE POPE: That wbuld mean
thét théré woﬁld bé no iﬁétrﬁction oﬁ ﬁnavoidablé
accident.

MR. BRANSON: Yes.

CHIEF JUSTICE PCPE: Well, Qe Sﬁre are

changing the substantive law.
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MR. SPARKS (EL PASO): Hé‘s trying ﬁo

chéngé it.

| MR. BRANSON: But éll yoﬁ'zé saying is
that, Judge. Ybu'ré nbt instrﬁcting on something
that doesn't exist.

CHIEF JUSTICE POPE: Wéll, uﬁavoidable
accideﬁt has ﬁeQer beeh réjeéﬁéd as a valid
aggument, a defensive argument.

MR. BRANSON: We're not saying they
can't argue it.- We're just saying they can't
instruciiit. There's a difference.

CHIEF JUSTICE POPE: Wéll, that’ toby
changés ihe laQ iﬁ é séﬁsé bécéusé I don't thiﬁk

Yyou can show me a case where the evidence raises

it and it is pleaded where the Supreme Court has

rever said that it is not an entity.

MR. BRANSON: But a lot of things are
entitieé that aren't instructed, Ydur anor.

CHIEF JUSTICE POQOPE: But it has always
bééﬁ a subject upoﬁ which you coﬁld instruct. I
thought that ~- well, Garvér égaiﬁst Burﬁér
(phonetic) and Wheeler against Glaser. Lemos
recogﬁiéed it as a valid defense. It is a
perfectly valid defeﬁse, and 1f the facts are

there and if it is pled, then they are entitled to
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the instrﬁcti&n. But --

MR. LOW: Act of God.

CHIEF JUSTICE POPE: YéSy act of God
is andﬁhér oﬁé. I reélly doh't think theat wé
ought to sit here and change the substantive law.

CHAIRMAN SOULES: It's beyoﬁd the
scope of thé committee's récbmméﬁdétidhs aﬁd it's
oﬁt of order. If jou wéﬁt to réise it hext time,
if you'll submit a writteﬁ request to the
committee, Qe will take it up at the next
meeting.

MR. SPARKS (SAN ANGELO): Luké, I
agréé.

CEAIRMAN SOQULES: And I'm down to Rule

278, and we're going to try to work on what has

-been submitted.

MR. SPARK (SAN ANGELO) : Iﬁ thé
middlé of thét paragréph és yéu're gbiﬁg théré,
thé affirmative,éubmiséion of any gquestion can =~-
how about taking the the word "question"® aﬁd just
changing it to “ahy matter"? Okéy?

CHAIRHMNAN SOULES: The problem with
that ié that sémétimés thé plaiﬁtiff's pleédings
raise issﬁés that still give the defendaﬁt

entitlement to instructions. And sometimes the
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defendant's pléadings raise issués that still give
the plaintiff entitlement to instructions.

MR. SPARKS (SAN ANGELO): Well, not as
I réad this beceause ét thét it's not raised bnly
by a geﬁeral deﬁial. It wbuld be raised by the
plaiﬁtiff‘s pleadings, so they would still be
entitled tb it. |
| PROFESSOR DORSANEO: I thiﬁk h; méy bé
right.

MR.‘JONES: No loﬁgér is theré éh éct
of God. |

MR. SPARKS (SAN ANGELOQ): Né, you
wbﬁldﬁ't héve act 6f de. I'm not débéting thétm

CHAIRMAN SOULES: Dces this mean that

,if I don't plead the instructions that I expect to

:seek in connection with your issues, I cannot get

those iﬁstructions?

MR. SPARKS (SAN ANGELO): If yéu doﬁ't
plead solé cauéé, uﬁévbidabl; éccidént.

CHAIRMAN SOULES: I'm talkiﬁg abbut
busiﬁéss caéés.

PROFESSOR EDGAR: That's thé problém
we've got. Theré are things mdré than unavoidable

accident and sole cause rocaming around out there

as Harry has tried to suggest to us.
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MR. SPARKS (SAN ANGELO): Hadley, .I've

-

still got the floor.

PROFESSOR EDGAR: I'm sorry.

1IR. SPARKS (SAN ANGELO) : My problém
is this: Why can't we as lawyers stért pléadiﬁg
what we're goiﬁg to prove? Why do we have to lay
aroﬁnd behind the lég aﬁd try the cases on things
fhat aren't pled tﬁat nbbody knows about. You
can't do it in Federal éoﬁrt; why in the heck can
you do it in state court? Is oﬁe upmahship here
such a good thing in our state courts? I don't
think so. What's wrong‘with pleadiﬁg what you
inteﬁd to prove? That's ny questioh.

PROFESSOR EDGAR: Well, let me -- may

I just -- let me give you one example. Let me

:just ask this question. Let's go back to the

question a miﬁute ago. Plaintiff sues defeﬁdéﬁt
on a note.
MR. SPARKS (SAN ANGELO): Yés, sir.
PROFESSOR EDGAR: And thé défendant -
MR. SPARKS (SAN ANGELO): Thé |
defendant séys réléés;.
PROFESSOR EDGAR: All right. - séys
that there is a réléasé, énd thé plaintiff wants

to take the position that that was a forgery.
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MR. SPARKS (SANM ANGELO): He bettér
pléad it.

PROFESSOR EDGAR: Wéll, bﬁt now
shouldn't the plaintiff -- sbéuldn't thé deféndant

be required to prbve thét that is a vealid
release?

IliR. SPARKS (SAN ANGELO) : Yés.
Because the release under 94, I think, is an
affirmative defeﬁse, aﬂd he's gét tb plead it
before he is gding to hear any evidence. And when
he does plead it, if the plaintiff wants tc érove
that it was a fraudulently obtained release’ he
better plead.

PROFESSOR EDGAR: th fraudulently

MR. SPARKS (SAN ANGELO) : Fdrgéry. He
better plééd it's é férgéry.

CHAIRMAN SOULES: Téké é céﬂstructioﬁ
case. The pleadings are =~-- the plaintiff‘é
pleadings are there was substantial completion and
he's entitled to be paid.

MR. SPARKS (SAN ANGELO): You bet.

CHAIRMAN SOULES: And as fhe case goegs

along.in trial, you find out he's trying his case

on the basis 'that 55 percent is more than half and
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that's substantial and he's entitled to be paia.
But that's nct what the law is én substantial
complétioﬁ. It's more than that. It means
ésseﬁtially done.

Now, the defeﬁdant, after that effort on part
of the plaintiff to try to prove that =-- prove his
case that way says., look, I waﬁt the legal
définition of subsﬁahtial COmpletioﬁ put to that
jury because he hadn't proved; he hadn't gone that
far. I didn't plead substantial completion or
lack of substaﬁtial pOmpletioﬁ. That was raised
-- that issue was raised =-- |

MR. SPARKS (SAN ANGELO) : Thé
plaintiff pléd it.

CHAIRMAN SOULES; -- by the

-plaintiff's pleadings.

MR. SPARKS (SAN ANGELO) : Thét's
right. And it shbﬁld bé an instruction 65
substantial --

CHAIRMAN SOULES: Yés, but this says
that a party -- I'm ﬁgt éﬁtitléd to aﬁ iﬁstructibn
uﬁless I pled it. That's what =-- wheﬁ you géﬁ
dcwn inside of here. The first senteﬁce -- the
first sentence takes care -~ if aﬁy party

pleads --
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MR. SPARKS (SAN ANGELO): Thét's
right.

CHAIRMAN SOULES: -- sométhiﬁg that
raisés thé right tb an instructioﬁ by aﬁy pérty
himself or enother, he can get that instrﬁction.
But down in hére, it's the party that wants the
instruction has to have pled it. .Thaﬁ's why
ﬁhat's a problem to put instruction down in that
middle of that thing, because 1 haveﬁ‘t pled it,
doﬁ't inteﬁd to, but I may be eﬁtitled to several
instructioﬁs and definitions that append to ?our
issues regardless of whether I plead anything
beyoﬁd & general denial.

CHIEF JUSTICE POPE:; Question.

CHAIRMAN SOULES: Yes, sir. Chief

-Justice Pope.

CHIEF JUSTICE POPE: Hés this thiﬁg
thét wé'r; talkiﬁg abouﬁ causéd aﬁy coﬁrts aﬁy
trbublé anywhéré? Aren't wé the Snly 6nes that
are having any problem with it? Why don't we
leave this just like it is except get rid of that
phrase, "phases and shades" and the word
"controlling" and go on down the road?

The cases have already said that you're

entitled to an unavoidable accident instruction
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and you're éntitléd to an éct of God, if ycu plead
it. 1It's clear about that, so I den't think we've
got & problem.

MR. MCHMAINS: It's ﬁot Clear 6n the
pleadiﬁg. I meaﬁ, I think Qe already aﬁswered
that based oﬁ the vdte bﬁt it is anything bﬁt
clear on the pleading'as to whether there is an
§bligation to plead inferential rebuttal. I thiﬁk
El Paso Sam will give you that.

CHIEF JUSTICE POPE: Iy ihoﬁéht on
that ié pléagé‘start-pléadiﬁg. Thét will soivé
that pioblém.

MR. MCHMAINS: Oh, I don't disagree

with you. It's just that you try a straight up

>‘,negligence case where the only pleading is

.contrib, you go to the Judge and inevitably what

you get submitted are suddeﬁ emergency, sole
cause, unévoidable accident, éct of God,
everything. They don't give it to you until the
end of the trial. Arguably they don't have any
evidence on it, but up until recently, Lembs ané a
few others, the courts alwayé aired in giving
rather than not giving because it never got
reversed, in my opinion.

CHAIRMAN SOULES: Okay. How many =-- 1
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thiﬁk we votéd to take 6ut that séntéﬁcé, "Varicus
phases or different shades of the same question,
definition or instruction shall not be
submitted." How many approve the deletion of that
from the préposal? Okay. Any of you feel that
should be méintained? Okéy. That's dele;ed
unanimously.

I think the -- esseﬁtiélly, the laﬁguage
alﬁhough it's awkward is apparently easier to
leave théﬁ to change.

PROFESSOR EDGAR: We struck
"céntrdlling." 3
CHAIRMAN SOULES: Wé struck

"controlling" out of the first sentence. How many

feel that "instructions and definitions" should be

-added after "questions" in the first line? Please

shoy by hands. How many cpposed? That's
unanimcus.

Okay. With those three changes thét is the
striking of "controlling” in the first sentence,
the insertion of "instruction énd definitions"
after the word "questions" in the first line, and
the deletion of the sentence that we just voted
upon and the taking out of "explanatory" in the

last line of the first page and the second line,
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second page, let's teake a voté on -- & show of
hands on passage of this. How ﬁany favor
recommending this to the Sﬁpreme Coﬁrt? 15.
Cpposed? Those opposed? Okay, that's unanimous.

MR. REASONER: I thiﬁk we éhould Voté
t¢ condemn Dorsénéo for réising this qﬁestion.
PROFESSOR DORSANEO: Wéll, ydu—éil
never understobd if up to thé présent tiﬁé.
CHAIRMAN SOULES: Whén wé walk 6ut sf
thié réém, he'll bé thé only guy iﬁ stép.
PROFESSOR DORSANEO: For thé récerdr
the words were thé samé és réiséd 6nly by é
geﬁeral denial. We're télking aboﬁt inferential

rebuttal.

CHAIRMAN SOULES; There probably is

"but we sure couldn't do anything about it.

PROFESSOR DORSANEO: But if ﬁabady
knows that, it doesn't méttér.

CBAIRMAN SOULES: It déésn't méttér.
All right, 279. Do yoﬁ-all waﬁt to -- lét's go
gét a cup Sf cbffée ahd just driﬁk it hére 6r
maybe some soda 6ut$ide. I don't know whether we

can get some soda.

(Brief recess.
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MR. SPARKS (SAN ANGELO): Wé're not
talkiﬁg ébout ﬁégligenéé. I'm talkiﬁg gbout a
worker's comp césé. Thé only thiﬁg ié, iﬁ kihd of
helps yoﬁ know what your case is about and, in
fact, if they plead sole cause, I get to file a
special exceptioﬁ, tell me what sole cause are you
talkiﬁg about.
| PROFESSOR EDGAR: All I'm sayiﬁg is
ybu waét thé party t6 bé réquiréd to pléad thé
iﬁfereﬁtial rebuttal matter iﬁ order to get ah
instruction on it. That's what you want. The~
rules do not provide for that, and you're
suggesting that they‘should. But that's really a
different -- somewhat of a different issue.

MR. MCMAINS: Well, except I think

" that Bill's comment =--

PROFESSOR DORSANEO: It's the same
issué. Thét's ﬁh; thiﬁg.

MR. MCMAINS: -- is right. What he's
sayiﬁg is that yéu uéed not to gét ihferential
rebuttal defenses if you hadﬁ't pled them.

PROFESSOR EDGAR: That's right, but
that is no léngér trué.

MR. MCMAINS: And the reason you

didn't get them was because of this rule which

[~ |
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CHAIRMAN SOULES: Okav. We're ready
to take up 279, what's left of 27%. Okay. Who

wants to take the affirmative cn presenting this

deemed elements aspect? I'm obviously on the

other side of it and for reasons.

PROFESSOR EDGAR: Well, I think
obvicusly that as & result of our action earlier
today on Rule 277, that we're going to have to
change some of fhe language of Rule 279. And now
the exteﬁt to which we change it, I don't know,
and I think whatvwe oﬁght to éo is just tak% it
sentence by seﬁtence.

CHAIRMAN SOULES: Ok ay.

MR. REASONER: Well, would you explain

what the differences -- what are the major

changes?

PROFESSCR EDGAR: Wéll, the changes
that we have in -- what I have recommended here on
pages 7 and 8 actually just change the word
"issues" from the concepts c¢f separate and
distinct submission issues tc "elemente." That's
basically 211 I attempted to do, plus adding the
Faragraprh over here at the top of page 8 which the

committee approved in its entirety as a concept &t
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1

hel the Supreme Court rcom scome
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the meetiﬁg WeE
monthe &ago.

Now, that concept has already been approved.
But the only language that we have here that's
different from the existing rule is we're talking
abﬁut elements -- deeming elements rather than
deeming issues, the deeming principle.

CHAIRMAﬁ SQULES: Discussion? Rusty.

MR, MCHMAINS: I just have oné gquestion
before that.

CHAIRMAN SOULES: Yes, sir.

MR. MCMAINS: On Rulé 278, on the last
page, when you turn the page, did we take out the
explanatory instruction on that?

PROFESSOR EDGAR: Yes.

MR. MCHMAINS: Okay. I remember taking
out the bottom of the page. I just didn't
remember about turﬁing the page and seeing it
again.

CHAIRHMAN SOULES: Thank you.

PROFESSOR EDGAR: Now, it seéms té mé
that the first sentence wé definitely need to
retain. I mean, "The concept of independent
grounds of recovery of defense nct conclusively

ecstablished and no element of which is submitted
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¢r reguested shall be deemed waived."”

CHAIRMAN SOULES: No guestion.

PROFESSOR EDGAR: I woulcd think that
néeds to bé retained.

CHAIRMAN SOULES: That's right.

MR. MCHAINS: Hadléy, Goes ﬁhe current
Rule 279 use the term "deemed waived"? I mean,
I'm just curious.

PROFESSOR EDGAR: Lét's look.

PROFESSOR DORSANEO: It does.

PROFESSOR EDGAR: "Upon appéal, all
iﬁdepéﬁdeht grounds of récovery or of defence not
conclusively established under the evidence upon

which no issue is given or reguested shall be

deemed as waived."

MR. MCMAINS: Ok ay.

CHAIRMAN SOULES: It should be "are
vaived."

MR. MCMAINS: I was just curious.

CHAIRMAN SOULES: There's no deeming
abcut thkat.

PROFESSOR EDGAR: It sheall bé Geemed
as waived.

CHAIRIMAN SQULES: But the rule ought

" ]

to say "are waived" becavse they're not deemed --
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A

there's nothing to be deeméd about .them. Mo part
of them were ever submitted.

PROFESSOR EDGAR: Thet's true. I
agree. You're right. It should bé cdeemed are
waived.

MR. MCMAINS: The whole corcept of

deemed findings or whatever versus waived grounds

_seem =-- grammatically, it seems better if you just

"are waived."

say
CHAIRMAN SOULES: Are waived.
PROFESSOR DORSANEO: Second the
motiocn.
PROFESSOR EDGAR: Just say "shall 59
"

waived.

CHAIRMAN SOULES: "No element of which

- is deemed or requested are waived."

PROFESSOR EDGAR: And no élement bf
which is submitted or requesfed shall be waived or
is waived.

CHAIRMAN SOQULES: Wéll, it's ;-
indepéndeﬁt grounds, so it's plural. That's why I
put "are waived."

PROFESSOR EDGAR: Yes, are waived.

CHAIRMAN SOULES: OCkay. All in favor

of retaining that first sentence, show by hands.
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Opposed? Okay. That stays.

PROFESSOR EDGAR: Ncw, éhe second
sentence -- agaein, we were thinking ¢i those
cituaticns in which -- for example, assume we have
& limiting instruction which we have now
eliminated from any reference in Rule 277. Andg
tke -- well; no, that woulan't - I'm really
tfying to thiﬁk of the relevance toc Rule 277 as we

have just passed it in light of ~-

=7

iR. MCHMAINS: Well, the example.,

Hadley, ﬁhat we had talked about befcre to séme
length was, if, for instance,'we ask whethetY or
nct someboay committed & fraud and defined the

elements of fraud but leave one out tc the jury,

it's not thet -- it's not a separate guestion, but

-it's in either instructicn or definitions. Y ou

havgn't triea to change the substantive law c¢f
fraudg; you're trying to supply that element or
finding on that elemenrt to seticsfy the substantive
law.

PROFESSOR EDGAR: Well, but that cones
back to & fundamental proclem. Well, let's Jjust
assume tnat the Court has omitted one element of
fraud.

HR. MCHAINS: Right.
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PROFESSOR EDGAR: Now,; wouldn't that
be treated, though, zs an incorrect definition of
fraud and - doesn't heve anything to do with deeming
principles?

PROFESSOR DCRSANEOQ: Thet reeally 1is
thé issue.

PROFESSQR EDGAR: That's thé prcblem,
ydu see. So elemént really c¢oesn't fit intc that
cocntext., Elément fits intoc thé context in which
you heve something thet is part ¢f a guestion as
distinguished from a definition or instruction or
explanatory instruction; not a limiting
instruction but explanatory instruction.

MR. MCMAINS: But if you are defining

a2 term that is submitted to the jury in the

"question to contain three elements which as =&

natter of substantive law has four, I do not see
how you can say thet that isn't part of the
guestion.

PROFESSOR EDGAR: Wéll, I'm just
simgply saying that that's a définition and
définitions are -- errors to definitions have to
be preserved in a particular way and ths deeming
principle is totelly inapplicable. You just

waived your right to complain because you failed
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to objéct.

MR. MCMAINS: VWnat if there 1g no
evidéncé on 1it?

PROFESSOR EDGAR: On what, on the
element that's omittéd?

MR. MCHAINS: Yés.

PROFESSOR EDGAR: Well, the verdict
has to be supportéd by pléading in evidence.,

MR. MCMAINS: Yés, but ;-

CHAiRMAN SOULES: On every élément.
The no evidence and insufficieﬁcy evidence points
are really not a problem in these rules beciuse if
there's -- even if you don't get all of the

elements into your instruction, you still have to

‘have all of the elements to support a judument.

" So,; vou're going to have to édiscover that that

€¢lement was there.

The question is really -- let me see if I can
outline it a liﬁtle bit. Say there;s four
elements tc a cause of action. You only get three
of them in your instruction. Anc¢ the brcad issue
is whatever -- is the pleintiff -- isg the
defendant liable to plaintiff? The defendant is
lieble to plaintiff if he does these three

things. They omit the fourth one. Jury sayes,
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If there is sufficient evicence of the fourth
item, then we're into ihe problem that ve're
addressing right ncw. What do yocu do abocut it?
Can the Judge go against the verdict or not? Now,
if there is no evidence on the fourth one, there
is no evidence to support a judgmeﬁt even though
yﬁu've got & jury finding, just like if there was
ne evidence on one, two or three, you woulédn't
have it.

MR. MCMAINS: If - you know, thé

specific context of what Hadley was talking about
was saying that weAmay-not be talking about

different elements; we're talking about =&

defective definition. I guarantee you there are

cases in which a legal concept has been misdefined

without objection and the courts have said that
you heve waived that.
PRCOFESSOR DORSANEO: Waived the law.
MR. MCMAINS: Yés.

PROFESSOR DORSANEO: You've changed

iMR. MCHAINS: That's right.
PROFESSOR DORSANEO: -- Decause you

have not insisted upon proper law for this case,
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that is the law for hiis case, the law that you
use withcut making complaint or reguest.

[MR. MCHMAINS: And what I'm saying

m

$odn

that does precisely go to the no evidence

gu

M

sticn. It does affect your right on & nc
evidence issue if you have changed the law by
dropping it.

If I define something to omit a key element
and manage to skate it through and the other siée
doesn't discover it until then, I've got no place

tc complain ¢cn appeal if we Gon't have any kind of

[o N

deemed findings or something whereby we can’
substitute an attack.

PROFESSOR DORSANEO: See, Luke, you

want --

MR, MCMAINS: Thé defective law --
thap we have ca;e law on and you can agree fo a
change in the law, basically, and if you apply
that same principle tco omission, that is a
significent change in your appellate rights.

PROFESSOR DORSANEO: But, Rusty, what
Lﬁke wants to do =-- I think what thé suggestion 1is
that the way that we will deem under circumstances

when something is left cut.

MR. HCHMAINS: Well, I understzna.
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PROFESSOR DORSANEO: What he's saying

is that yocu will deem -- getting around to break

[¥8]

this logical problem. What he wants to ¢o is

change the cdeeming rule and say it's going tc be

deemed answered concsistently with the answers

&lready given by the jury if there is evidence‘to
support that rather than treating it as z waiver
of the right to jury trial and letting the trial
judge deem it whatever way the conflicting
evidence would suggest. And I'm about ready to be
convinced that that's a better way to do thiggs
than the o©ld deeming apprbach of letting it be
trested intellectually as it was really found by

the Judge on the basis of & reasoned analysis in a

Farticuler way.

MR, MCHMAINS: The Federal rule still
applies what we do now.

CHAIRMAN SOULES: The o0ld practice was
that if you had -- if ycu were suprosed to submit
four granulated issues and you only got three of
them and the plaintiff gets all three of thcse
answered his way, the last one was not submitted;
that was an omitted issue of a ground that got
submitted. The way that you know that that was an

cmitted issue was it had to be necessarily

[~ |
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Now, if it wasn't necessarily referable to
those three, it was an omitted ground, and that
comes intc this first sentence. But if it's
necessarily referable to the three¢ that went in to
the jury, then the whole case was submitted, or at
least right for decisibﬁ. If the triel Judge
entered a judgment against the jury verdict on the
three -- and this 1is assuming no objection, vou
understand. None of this arises if there's been
objections at the charge stage.

So, three issues got submitted, no cbjection
to the omission of the fourth one. But the trial

judge enters a judgment against the jury verdict

for the plaintiff. And on appeal, then, it is

“Gdeemed that the trial judge =-- and, of course,

there had to be conflicting evidence on the fourth
item -- that the trial judge on ceonflicting
evidence found the fourth element against the
plaintiff. Therefcre, the plaintiff didn't
establish all four parts of hics cause of acticn
and he loses. That's the deemed issue.

PROFESSOR EDGAR: Only if the Court
makes an expressed finaing to the contrary.

CHAIRMAN SOULES: No . No, it's ceemead
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founa consisteﬁt with the Court's judgment. He
just enters a take nothing judgment. Plaintiff
takes nocthing, periocc.

MR. MCMAINS: That's true.

CHAIRMAN SOULES: So, now without ever
finding -- that issue never having been answered
by the jury or expressly addressed py the Court,
tﬁe fact that there was conflicting evidence on
that fourth element, the plaintiff loses his
case. Okay. That's the o0ld practice.

PROFESSOR EDGAR: The current lag.

CEAIRMAN SOULES: Well, I den't know
whéther it is or isn'‘'t. Now, we've goné to 5road
issues.

PROFESSOR DORSANEO: It surely is.

~Come on.

CHAIRMAN SOULES: Now, wé've gone to
broad issﬁes, and we submit a broad issué which
arguably contains the fourth one; meybe it
doesn't. You know, I mean, broad issues -- it's
kind of hard to really seé what's there if you
don't make it a convoluted long, long guestion
that includes everything there is. If you
generalize it back to meking it a good broad

igssue, whether all four of those things are there

1
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Or not may be argueble. Say that when you reelly
get to lockinu at i1t, it réally iooks like only
three of thém are there, but this fourth part is
necessarily referegble to that brcad issue.

Now, see, ycu've gét to remember ycu don't
even come to a deemed problem unless you've got
necessarily referable omission. My belief is that
if something is necessarily refereble to what went
to the jury, it went to the jury. Because in the
orcadest construction of thet broad issue, it
includes what's necessarily referable to it, so,
you have really submitted that matter. Ané the
trial judge cannot ignore that broad issue and
enter a judgment against the plaintiff.

Mow, of course, if the plaintiff didn't get

‘answers to the first three, he cannot get =z

judgment from the trial court just because the
trial court deems the fourth one in his favor
because he hasn't made the other three. So, it's
clearly the deemed concept - except in the
context of affirmative cdefenses is really a
defensive concept. It's appezled from a judgment
enterec -- & take nothing -- it protects a take
nothing judgment even though the plaintiff has

gotten a verdict on every. issue that got
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submitted; He $till géts néﬁhing. And I'm on
both sides ©f the dockét in bﬁsiness cases soO it
docesn't -- you know, how thet cuts 1is reallf not
toco important to me.

Okéy. So, if we'fe going t¢ go back intc the
old granulated éractice in how we used to ceemn
§ssues -- omitted issues found &against the Jjury
vérdict whenever the trial judge entered a teke
nothing judgment, then we're getting back into
picking apart the elements of a cause of act%on
that we used to submit by granulated issues and
we're just transferring that dissection into the
instruction éractice.

Now, we're going to lock to the

‘instructions. And even though we've got a broead

"issue to which the omitted material was

necessarily referable answered in fevor of the
plaintiff, we've got this instruction which
doesn't set forth everything. It omits one
thing.

Néw, then, we're going to take that olad
dissection problem, transfer it to the
instructions, let the trial court enter & take
nothing judgment because the instruction was

inccrplete. And it was not even objected to by




[

10

11
12

13

15
16
17
18
19
20

21

23
24

25

300
the defendant at thé.time of submission. Now, my
feeling is that that is not consistent with
simplification. Simplificeaetion meens that we're
going to give sonme sanctity to that brcad issue
and wheat's necescarily referable to it. So that

when it's answered, it's a verdict anac we cdon't go

A}

back end cdissect it.

Let me finish this -- one other thought ran
through my minéd there. If you permit the post
verdict -- it all starts post verdict, you
understand. Nothing happened prior to the
verdict. Never -- no objecticn was ever ra.sed.
It starts post verdict. If we're going to permit
a party who loses a jury verdict to go back
through, dissect the instructiones, go to the
‘judge, maybe persuade the judge that scmething
didn't get submitted, get a take nothing judgment
cn cecnflicting evidence, to me, we have now caused
the bar end the bench to get all tensed up again
at the charge stage about getting every little
thing dotted -- every I dotted and every T crossed
because if you don't, then an appellate judge or
the judge after verdict ic goiﬁg to get & new lock
et this case. I think that ought to be done prior

to submitting the case to the jury.
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So, if there is no objection tc a broad issue
ang an instruction and matter omitted or &argueaoly
omitted is necesssarily referable tc that, the
broad issue in simplification practice, in mny
judgment, compels us to suprort the jury's verdict
and not to permit a post verdict review of
something that was omitted. Thank ycu. That's
ail. |

CHIEF JUSTICE POPE: Isn't what you
say juét deeming it as fouﬁd?

CHAIRFMAN SOULES: Dééming as fouéd
consistent with the jury vérdict. Now , sée the
present practice is --

CHIEF JUSTICE POPE: I know you said
consistént with the judgment.

CHAIRMAN SOULES: -- the judgment.

You can éithér conceptualize it, Judge, that it
was a part of the broéd issue because it was
necessarily referable so you don't have to deem
anything. That's one way to conceptualize it. Or
the other one is, if it was omitted, you deem it
consistent with the verdict in order to support
trial judge's efforts to make issues broad and to
simplify the charge.

MR. BRANSON: How would you word it,
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Luke?

PROFESSOR EDGAR: You réally mean
consistent with the jury's verdict on the matter
to which the omitted element reifers.

CHAIRMAN SOULES: Is necessarily
réferaﬁle, Yes.

PROFESSOR EDGAR: Not thé verdict
bébause the verdict -- with the verdict you 1look
at everything.

CHAiRMAN SOULES: Exactly.

PROFESSOR EDGAR: You'ré talkinglabout
sométhing consistent with the jury's answer®to the
gquestion to which it's referaole.

CHAIRMAN SOULES: To which it's

necessarily referzble. Now, the concept of

‘necessarily referable has got plenty of

undgrsﬁanding.

PROFESSEOR DORSANEO: It's a difficult
cﬁé, though, becausé what's necessarily réferable
-- 1it's the thing thet's submitted is necessarily
referable to the grouﬁd 0of recovery or defense of
which the omitted thing is conceptually a part.

CHAIRMAN SOQULES: That's right.

PROFESSOR DORSANEO: So it's the other

directicn rather than what's omitted as referable.
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CHAIRMAN SOULES: Sc, I'm saving
instead of deeming something consistent -- the .

trial court, in effect, then, haes got to e

rt
o
4

s

*

O

judgment on the verdict. He can't enter judgment,
a take nothing judgment - or he can't enter a
judgment contrary to the verdict because on a
hindsight view he thinks that thers was an element
omitted from an instruction.

PROFESSOR DORSANEO: Even if he made
an expresséd finding? Would you eliminate the
ability of the judge -- let's say, éverybody
forgets to put scienter in the charge, would the

Judge be able as he -- taking the deeming part ocut

of this rule, would the Judge be able to be asked

to decide thazt issue on the basis of conflicting

“evidence or would you say you've eliminated that,

too?

CHAIRMAN SOULES: Wéll, again, my real
-- the way I conceptualize this is 1if it's
necessarily referable to the broad issue, it's
been submitted and there's not anything to be
found.

PROFESSOR DORSANEO: And answered,
ockay.

CHAIRMAN SOULES: Ard there's not
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anything tc be found; it's been zanswersd. Now ,
that's the way I really see it in support ¢f the
broad issue, and I've got a broadé concept of broad
issues. But that's about as broac as it can get.
Sam Séarks, El Paso.

MR. SPARKS (EL PASO): Let's teke this

rule as éroposéd, and Hadléy says this has already
béén voted on so if it waé, I'm sure I voted
against it. But if I object to --- let's just say
the instructianthat has the four elements,; that
one of the elements either has no evidence, caﬁ't
be deemed against me just like you would do now.
Tell me why this as proposed would not make me

prove that a finding was calculated to and

probebly did result in an improper verdict

‘notwithstanding whether there was evidence on it

at all.

In other words, my objectioﬁ is good, it's
overruled and then you get toc the next paragraph
in here. It's a good objection, there wasn't any
evidence on it, but I still have the burden cf
proving that it was going to result in an improper
verdict.

CHAIRMAN SCULES: I don't kKnow whether

cu -~ I don't know whether ou have to show harn
Y Y

1
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where there is no evidencé cf an essential elemént
and you've objected t¢ the cmission from the
instruction.

PROFESSCR EDGAR: That's rélating -~
That's really relating to differént things. Thé
question that you're asking is not =-- is not
answered by the paragraph here cn the top of peage
8: That's another -- that's another matter.

CHAIRFAN SOULES: This is where no
objéction has béen made.

MR. SPARKS (EL PASO): I think yo)u're
right. But my gquestion is: It is not answered,
but if you read the next paragraéh, it gives me
the inference that, in faci, you could make that

cbjection. It could be overruled anda -- and you

~have lacking in legal or factual sufficiency of

the'evideﬁce which, I assume, is no evidence, and
you've got to now shcw that it was calculated to
and probably did result in an improper verdict. I
con't see -- I mean, I think it's =-- you could
have that instruction. That's the instruction I
get when I read it.

PROFESSOR EDGAR: Arén't wé really
talking about three different things, now, instead

of just one Or two?

[ =g |
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CHAIRIAN SOULES: Yés. Thé harmléss
érror part of it is another somewhat complicated
concept.

MR. REASONER: Yes. I trhink we choculd

come back tc that but I think Sam is right,

Hadley. This is written so broadly.

PROFESSOR EDGAR: I'm saying we need
to do sométhing -- in view of whet we do with Rule
277, we need to come back and réthink wheat's
here. I don't deny thaﬁ at all. I'm just simply
saying that what you're talking about 1is not‘what
Luke's talking about.

MR; REASONER: Yes, I agree.

CHIEF JUSTICE POPE: Mre. Chairman?

CHAIRIMAN SOULES: Yes, sir. Chief

Justice Pope.

CHIEF JUSTICE POPE: I‘haté to just
throw ancther dead cét heré on thé table but
except for the brilliant people who are sitting
around this table, the lawyers of Texas do not yet
«now that nearly all of 277 has been deletea so
that we are aiming at broad issues.

And out there there's going to be some county
judge who will be slow to find that out, and he's

going tc submit the freud cese in four issues
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instead of five. It's going to be a rather simple
lawsult and it's going to be & simple chzrge.

He's going tc have four issues out there submitted
the oild fashioned way. Or the more modern way, h=s
may submit it with a checkoff on each one of
these, misrepresentation, reliance and so forth

and he is going to omit one, and there's nothing

wrong with that. It's an entirely proper method

0f submitting the case and that's going to

continue for some years because there's nothing
wreng with that. |

Now, don't you think that the deemed as £found
rule should apply to that type of situation like
we heave applied it in the past?

CHAIRMAN SOULES: Judge,; I don't, but

that's because I'm trying to go to the broad

issue. I would just change the bottom of this to
say deemed found -- "deemed found by the jury in
such manner as to support the answers of the jury
to which the omitted element is necessarily
referable." 1In other words, the trial judge on
conflicting evidence has got to go with the
findings of the jury on the things that were
submitted. He can't go contrary to the findings

cf the jury on the things that were not -- that
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refereble tc what was submitted, the jury's
veraict is going tc control.
Now, that's -- and if you go along -- if you

2o that, then whether it's a broad issue or
granulated issues, the same rule would apply. And
it does suéﬁbrt the going to broad issues because
tﬂen you don't break it down. Now, that's my
feeling about it. I don't know whether that's --
and here's Rusty and he disagrees with me. I want
to hear it fully. Is that Orville speaking?

MR. WALKER: Yes . °

CHAIRMAN SOULES: Orville and then
Rusty .

MR. WALKER: I think we've got two

rwalvers; one when you have an independent ground

of ;écovery that's not reguested, it's waived.

CHAIRMAN SOULES: It's waivea.

MR. WALKER: The cther is when you
have an omitted element, which you've got & waiver
there. You have waived a jury trial and ycu have
placeda that in the lap of the court to find. In
other words, by that issue it's & nonjury trial

and 1f the jury is free tc eanswer that either way.,

s0 has the trial judge the power to answer it
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éither way e
He should not be bound by what the jury has
already found becasuse the jury can find thet
contrary to what is already found, like éroximate
cauce. He could say everything is negligent but,
no, the proximate cause omitted. The the Judge
can say, well, I don't think it's proximate
cguse. Anrd it's not in harmony with the verdict,
you might séy, but he should have the éower to
find in such manner as he plecses as to that
cmitted element.
CHAIRMAN SOULES: That's the principle
ergument ageinst it. I recognize that. Rusty
McMains.

MR. MCMAINS: The necessarily

-referable concept I don't think is =-- I mean,

where we disagree, I think, partly is, you think
it's necessarily referable to the issue asked. Of
cource, the entire coﬁcept of omitted element 1is
the jury isn't asked. The first thing is, it has
to be missing. Iﬁ the example that we've been
talking about where you've got fraud that has so
many elements, one of which isn't there but the
thecry of recovery obvicusly is fraud, that's what

is submitted.
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Lawyérs and judges know that that's an
element. Laymen don't know because they are told
by the Judge theat they are to consider only what
thay are told as to be the law. And I think that
it is against commcn sense for one thing, in
additior to being contrary to Rule 26-A cn what we
instruct the jury, to presume that the jury knows
wﬁat this missing element is and found it in a
éarticular manner.

And I agree with Orville that the question in
concept of distinction -- we're talking aboué
waiver both places and the qguestion is, wha* did
you waive? Dié you waive the right tc try that
issue altogether, because that's what you're

arguing, or did you merely waive the right to get

the jury to answer that issue?

Now, as & pragmatic thing, I doubt there's
anybody in this rocm who's ever had a judge rule
contrary to the verdict on a supposed deemed
finding. He either did it because he didn't like
the parties or even because somebody‘was
intelligent enough to reslize that they've left it
out and ask them to maeke a finding. Most of the
time the judges say, well, that's your tough luck

you didn't object to it and they enter the
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judgment, pretending, in essence, as you SUGQEST
they should, thet the jury woculd have founa thet

way if I asked.

riost of the cases on deemed findings you

den't ever get to them until you get to the

appellate court and all of & sudcden 1it's the
aépellate court that discoverse there's a deemed
ffnding and that's Qhere it's mentioneé. The
problem I have with your thecry, however =-- with
your theory of presuming that it was determined by
the jury is particularly consistent now withlour
appellate rules.

If this is & jury finding, then you don't
have a factual sufficiency attack on that finding

uniess you make it in the motion for new trial.

‘You ain't got one. So, all you're talking about

now is the no evidence attack. Yes, I can make a
no eviaence attack. Factual sufficiency, no, I
ain't got one of those because I didn't nctice it
back then.

At least iﬁ this manner in the way that we
have rewritten the rule -- because the rule has
two things that are changing; one, to deal with a
Gistinction between elements and issues tc adapt

it to brozd form questions, but two, to indiceate
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that the deéméd finding niust be supporﬁed by
factuallj sufficient evidence. So tﬁat when
nobody tries that issue and it gets to the Court
of Appeals, the Céurt éf Appeals gets tc look at

it and say, lock, everybcdy forgot about this, but

there is proecf that is sufricient to satisfy us

5

that there is sufficient evidence to support that

T

deemed finding.

Andé 1if ybu recbgnize that there is a
distinction between no evidence and insufficient
evidence, then what you &are doing is imposing on
that party, the same one who missed it when it
went te the jury. If he misses it on motion for

new trial, he's blown it forever. And the other

.party can say, well, it's a deemed finding and all

"I've got to have is a little scintilla anrd it

could even be hearsay as long as it was
unobjectable. I get to support it all without
ever haviﬁg a fact finder ever trying that case.

I find it difficult to believe that endemic to the
broad form submissioh is the concept that we have
to make the charge that much Jjeopardy Ifor a lawyer

that if he has messed up, that he can't at least

17

go back and try that issue at some level and get

some Jjucicial determination rather then meking zall
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these presumptions abocut, well, the jury would
have answered it that wey anyweay if they had only

kncwn about it.

CHAIRMAN SOULES: Buday and then Biil

Dorseneo.

MR, LOW: I would agree, I think, that
this is & finding that was not addressed by the
jﬁry. Then, before a judgment was entered if they
find out azbout it before & court should addresé
it, yog have waived the right to a jury. Then
someone should consider it and consider the |
justice in the case in arriving at a decision.

Then if it's on appeal, I think, as Rusty

suggested, might come up to go to appeal, then I

think you should go along in favor of affirming

"the trial court rather than reversing the trial

court on something he really -- that wasn't even
brought to his attention because he enters a
judgment.
CHAIRHMAN SOULES: Bill Dorsanéo, then
Frank. |
PROFESSOR DORSANEO: Wéll, thé réason
why I've décided to go with Luke's approach on

this is that when you take a look at this rule and

what really happens, an element is left out along
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the way and neobedy knows that through thé éntire
proceeding including rendition ¢f judgment.

So, t¢ say theat ccnceptuelly that we're
merely waiving the right tc¢ jury trial ané that
the Judge has made this finding on the basis of
confliéting evidence, is it -- it's a pretense.
It is because that's really not what hapéened.
What happened is nothing happened on that element,
and on appeal we treat something as having
happened based upon how the judgment was
rendered.

Now, in the cases that I've seen that &nda up

with a kind of a judgment that's in dishermony in

& sense with the verdict, there's usually sone

o screwball reason why the Judge rendered the

judgment the way she did, or he did in a given

case. You see. And that has nothing to do with
ite.

So, this device that's iﬁ our Texas rules
that has the appeal, the logiéal appeal c¢f being
of a retional solution to a problem that really
exists, it has an intellectual acpeal. It isn't
-- doesn't really work rationally at &l1ll. And so
whet's the difference whether we say it's this

pretense or that pretense on the issue.
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FR. MCMAINS: Would ycu také eway the
powér of the trial judge to meke @ finding if it's
callec to his attention?

PROFESSOR DORSANEO: That's what I
asked Luke and I have a hard timé with thet oné.

MR. MCHMAINS: The key is, if you wculd
not take that ?ower away, that's the reason that
they have deemed it.found in entering the judgment
because they give the trial judge credit for
recognizing it and deem it found that way as if it
had been exéressly called to his attention. ,If<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>