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TEXAS SUPREME COURT
ADVISORY BOARD MEETING

.September 13, 1986

CHAIRMAN SOULES: Let's bring this
meeting to order and get started.

We're going to take the las£ paragraph on
Page 8. Is there any controversy over the --
okay, I'm sorry. pn Page 153 of the materials,
the last paragraph of Rule =-- proposed Rule 279 --
is all that's left of that Rule to.work on today.

Hadley, is there any change in that current
law?

PROFESSOR EDGAR: Yes, it just says
that the words "legally"® or "factually" have been
added because lots of people have argued from time
to time, "What is that, is that legally
insufficient evidence or factually +insufficient
evidence?" And clearly it means, I think, legally
sufficient, certainly after verdict. And since
you can't make a factual insufficiency argument
before verdict, we thought to remove any doubt
about what that means, to let people know it means
both. So that's why we were recommending that be

included.
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CHAIRMAN SOULES: Qoes that -- in
effect, that's stating in the rules something.the
rule did not state, but which was understood by
everybody to be £he law anyway?

PROFESSOR EDGAR: Well, it wasn't
understood by everybody because people argued
about whether or not thét meant legal or factual,
when, any way you look at it, it means both. So;
we just thought we.would clean it up. It really
has become somewhat redundant, maybe, but we were
just doing that to make clear to the bench and bar
what's -~

MR. WELLS: Well, if it's legaily
insufficient, you make the objection before. You
know, this kind of lets you hide behind the law,
don't it? |

PROFESSOR EDGAR: But you've always
been able to do that by filing a Motion for
Judgment N.O.V. We haven't changed the law any by
this.

CHAIRMAN SOULES: This is what the law
is. It just states it expressly, whereas the rule
previously did not so state it.

PROFESSOR EDGAR: That's right.

CHAIRMAN SOULES: Any -- is there any
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objection to this?

JUDGE TUNKS: I'm not sure I
understood what change he made.

CHAIRMAN SOULES: All right, Judge.
As Hadley was saying, in the past, raising
insufficiency of the evidence =--

JUDGE TUNKS: Factual insufficiency.

CHAIRMAN SOULES: -- was done after
verdict -- either factual or legal insufficiency.

For example, even though you can object to
the submission of an issue based on legally
insufficient evidence -- there is no evidence to
support it -- even if you did not do so affer
verdict, you could move for a Judgment N.O.V.
because there was no evidence to support it. So
you could aétually raise that after verdict even
though it was not raised before.

JUQGE TUNKS: But you can't ask for =--
what bothers me is this terminology here. It
appears to state -- to infer that a basis -- that
an objection to an issue because there is factual
insufficiency 1is sufficient to keep it from being
submitted.- That is not c§rrect.

CHAIRMAN SOULES: That's correct. You

-- there's no question that you properly stated

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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the law there.

JUPGE TUNKS: The fact‘that this
language suggests that to me might also suggestait
to somebody else. The claim that the evidence is
factually insufficient may be made after the
submission to the jury.

PROFESSOR EDGAR: Weil, that's a
correct statement of the law becauée'that's the
only time it can be made.

JUDGE TUNKS: That's right. But it
infers that factual insufficiency could be made
before the case is submitted to the jury.

CHAIRMAN SOULES: Of course, it cannot
do so.

PROFESSOR EDGAR: I don't read that --

JUDGE TUNKS: I think probably Hadley
corrected it. I just didn't understand him clear
enough. I think you took out the word "factually"
here; did you not?

PROFESSOR EDGAR: No, you see, the
rule as it now reéds just says, "a claim that the
evidenceAwas insufficient to warrant the
submission may be made for the first time after

verdict."

JUDGE TUNKS: Yes, sir.
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PROFESSOR EDGAR: And people have,
from time to time, said, "Well, does that mean
legally insufficient evidence or factually
insufficient evidence?" Well, actually it means
both, and‘that's what we've said.

JUDGE TUNKS: Well, you cannot
possibly file an objection to thelsubmission of an
issue on the grounds that ;he evidehée was
factually insuffic;ent to sustain it ;} to void or
submit it.

PROFESSOR EDGAR: Does this indicate
that you can?

JUDGE TUNKS: I think it does. It did

to me.

PROFESSOR EDGAR: Well, that's not our
intention.

JUDGE TUNKS: Well, that's all right.

PROFESSOR EDGAR: And certainly that
was not --

JUDGE TUNKS: I just wanted to clear
that up in my own mind.

CHAIRMAN SOULES: All right, any
further discussion on final paragraph of Rule 279?

Okay. Those in favor of recommending the

Supreme Court adopt this final paragraph, show by

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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hands. Opposed? That's unanimously recommended,
then.

MR. RAGLAND: Lou, may I ask a
question?

CHAIRMAN SOULES: Yes, sir. Tom
Ragland.

MR. RAGLAND: As usuél, I'm about two
days late on things. 1In the first paragraph,
third line -- we were talking about that yesterday
-- did we leave the word "limiting"™ in there --
"limiting construction"?

CHAIRMAN SOULES: No, it was taken
out.

MR. RAGLAND: Taken out?

CHAIRMAN SOULES: Yes, sir.

PROFESSOR EDGAR: We deleted the whole
paragraph, not just that part of it, Tom.

CHAIRMAN SOULES:; All right. Now,
we're going to move to Rule 286.

MR. SPARKS (San Angelo): Can you tell
me how Rule 279 finally reads?

CHAIRMAN SOULES: Well, Sam, it
reads --

MR. SPARKS (San Angelo): What was

done in the first big paragraph on Page 77
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CHAIRMAN SOULES: Oh, before we leave
that, we need to raise Harry's concerns of
yesterday whether or not we should submit
"factual®" or insert "factual" in -- on Page 152,
in the paragraph that's in plain type, not in
italicized type, in the fifth line, before the
word "element." Anybody have a chance to --

PROFESSOR EDGAR: Well, it certainly'
wouldn't hurt anything, and if it's a cause for
concern then I certainiy have no problem with
including it.

CHAIRMAN SOULES: Bill, what do you
think about inserting the word "factual" in that
fifth line? It's a matter Harry had concern about
and you were =--

PROFESSOR DORSANEO: I don't like the
idea of it. I thought about it, and I think it
will create confusion.

CHAIRMAN SOULES: Why so?

PROFESSOR DORSANEO: Well, we're
really talking about deeming a component element
of -- we are really talking about a legal element,
if we're g;ing to talk about anything. We're

talking about deeming that the judge found that a

particular component was supported by sufficient
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evidence. I don't -- I just don't think the word
"factual" adds anything at all.

MR. REASONER: Well, I -- Luke, I have
thought about this further and the thing that
bothers me, if you will look back -- and I didn't
get a chance to talk to Hadley about it this
morning -- but the 0ld rule referred to deeming
the issues themselves, you know, which I take to
be the issues that would have been submitted to
the jury.

PROFESSOR EDGAR: The fact issue.

MR. REASONER: The fact issue. Why
wouldn't it work, Hadley, if you just subsﬁitutéd
“qugstions," because as I understand the deemed
issue practice, you never went back and thought
about whether the issue was too brocad or too
narrow, or how ma;y issues there would have had to
have been. You were just deemed the anéwers to
however many issues were necessary to support the
cause of action, assuming you bad a sufficient
submission for them to be necessarily reparable.
So why wouldn't it work just to put "questions"?

) PROFESSOR EDGAR: Well, the problem .
that I have conceptually with that, Harry, is that

with a broad-form question, a guestion in all

l
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probability is going to consist of what we used to
think to be an independant ground of recovery Or
defense --

MR. REASONER: Well, but:--

PROFESSOR EDGAR: =-- and we don't
really mean that, you see.

MR. REASONER: No, bdt for "deeming"®
ever to come up, somebody has got to say, hére is
a question that was not asked to the jury, or
maybe there are two queétions that were not asked
to the jury. They really got to say they were
questions that were not asked to the jury.

PROFESSOR EDGAR: No, that's ndt what
we were talking about yesterday. We were talking
about a situation in which a gquestion was asked,
but it was factually deficient with respect to an
essential component of that question. 1If we're
talking about fraud, for example.

MR. REASONER: But that's another way
‘of saying, Hadley, if fraud consists of A, B and
C, we didn't ask C to the jury. There is a
factual inquiry that was not made, whether because
of the def;nition or the way the question was

asked. So there was a question that was not

asked, and that's really what you want deemed, is
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the jury's factual response to C.

So it seems to me that the use of ;question"
really is panallellwith the prior practice. When
you inject the notion of an element, by which I
take it you mean in this instance, an element of a
cause of action in a legal concept, that's
radically different from our p?ior deemed issue of
practice.

PROFESSOR DORSANEO: No, I don't think
it is, because we're déeming that there is
evidence -~ we're deeming a finding, all right?
The findings are what are deemed and there are
findings on particular --

MR. REASONER: No, that's -- that may
be what you are doing in your head; that's not
what this language says. It says, "deeming" --

PROFESSbR DORSANEO: Well, I think you
need to read the language more carefully if you
don't think that's what it says.

MR. REASONER: All right. Well, read
it. It says, "deeming the element."” It's not
saying it's deeming any finding; it's not saying
it's deem;;g the answer to any guestion. It's
saying it's deeming an element of a cause of

action.

B T ot TE e L e Rl S e B RRRIS-s hb EE A A SEILE AT SR
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CHAIRMAN SOULES: I think Harry's got
a -- has raised a new matter here énd I think it
needs to be addressed. Sam Sparks, San Angelo.
MR. SPARKS (San Angelo): I don't
think it's a new matter. We kicked this thing
around yesterday ten times. And Judge Pope saﬁ
there, and we used the examples of five elements
of fraud. Now, one of them is omitted. That's
what we've been talking about all this time.
And I was told yesterday -- both Edgar and
Bill said that was a legal element. You know, one
of the five requirements is omitted from tﬁe
instruction that's given to the jury and iﬁ's
going to be deemed. That's what we kicked around
yesterday. And it's not factual, it's just an
element. And in that case it's a legal element.
This is not a new -- we talked about this
yesterday for two hours.
MR. REASONER: Well, are you
supporting me, Sam?
CHAIRMAN SOULES: Well, let me say
this: From the --
MR. SPARKS (San Angelo): I don't want
the word "factual" in there. I think it creates a

problem. Without it in there, it covers both

512-474~-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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1 factual and legal.

2 | MR. REASONER: I think you're right,

3 and that's why I think it ought to say

4 "questions."”

5 MR. SPARKS (San Angelo); Well, let's
6 vote on it.

7 PROFESSOR EDGAR: Well, the thing --

8 if it says "questions," though, Harry, it just

9 says "when the ground of recovery of defense
10 consists of more than Qne guestion," okay? The

11 jury is asked, "Qo you find that the defendant's
12 negligence proximately caused the plaintiff's

13 injury? What amount of damages, if ahy?" 'The‘

14 jury ;nswers damages; does not answer question --
15 does not answer the liability question. Then

16 you're going to deem a finding of "yes" on the

17 first question that was not answered? That's not
18 what we intend here. We're talking about when a
19 guestion contains more than one element.
20 PROFESSOR DORSANEO: See, and before
21 it was one question per element, before, under the
22 0ld scheme. That's why it said "issue" before,

23 because ea;h element had to have it's own separate
24 guestion under the separate and distinct scheme.
25 PROFESSOR EDGAR: Its component part.
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PROFESSOR DORSANEO: Its piece. Now,
maybe "element" isn't a very good word, but it
comes as close to identifying what we have always
been télking about as anything else we had to use,
I think. And when you say "factual element,” I'm
not sure what a "factual element" is.

MR. SPARKS (E1l Paso)ﬁ What is wrong
with the use of the word "issue".iﬁ this
particular -- i

PROFESSOR DORSANEO: Because it
doesn't mean anything.

PROFESSOR EDGAR: Because it creates
an ambiguity because "issue" in the before.timé’——
before we changed it =-- meant "question" and not
"legal issue." I really think that's the problem
with the current rule. It has the word "issue" in
it, and we don't know whether "issue" means issue
in the sense of component part of a claim or a
defense, or gquestion, which could be bigger than
one issue in the sense that you are mentioning it.

Really, that's why I suggested we change it
to "element." I'm not completely happy that
"element" -- "element" isn't great -- but I

wouldn't want to say "part." When I hear "parts,"”

I start thinking about cars, see? I have to talk

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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"element" -- that's as close as I can come. And
it really isn't é factual element; it's an
element, like.materiality is an element of a fraud
case.

CHAIRMAN SOULES: Do we have three
alternatives? One that we just leave "element"”
there without any modifier. The second, that we
modify element by inserting.the word "factual" --
"factual element.". And then, third, that we
replace "element" with the word "quéstion."

Now, are those the three alternatives that
are before the house?

MR. REASONER: No, I would say you
could not completely replace ~-- because I think
Hadley is right. The preparatory language doesn't
make sense if you use "question." But it seems to
me that, when you get down to what it is you are
deeming, that you could substitute "question" for
"element" there.

CHAIRMAN SOULES: Harry, tell me
exactly how that would work because that -- I'm
afraid I don't yet understand.

MR. REASONER: It may well be that I

don't understand, but I think down at the end when

you say, "and make a file written® -- well, let's
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see. Where you have the last element or elements,
I believe it would wdrk if you subétituted
"question" there.

CHAIRMAN SOULES: Rusty.

MR. MCMAINS: I mean the whole thing
is modified when you get right down to what it is
that we are deeming %t talks aboﬁt, if there is
factually sufficient evidence to sﬁpport a findihg
thereon.

It's a finding on an element of a cause of
action, or a ground of recovery or-.-a ground of
defense. And that's a finding which is as close
as we can come in the current practice to
describing whatever the animal is, because when
you submit to the jury a question with a whole
bunch of definitions and instructions in a broad
form -- we caﬁ call that a "jury finding," or we
can call it an "implied finding" when Qe get to .
the nonjury situation -- but to call it a
"question" is wrong; to call it an "instruction"
is wrong, and to call it a "factual finding" is
not necessarily accurate. But it doesn't make any
difference when you talk about factual elements
because we talked about findings here. That's as

clear as it needs to be.
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People are going to understand how this works
the same way it used to Qork, to the extent that
it ever worked; and to the extent that it didn't
work, it ain't going to work again. But that's
not a new problem. We aren't creating any new
problems that weren't there before.

CHAIRMAN SOULES: Weil,.that's
debatable, but we did that yeéterd&y:

MR. REASONER: Yeah, well, I --

CHAIRMAN SOULES: Justice Wallace.
Excuse me, Judge, I didn't see you.

JUSTICE WALLACE: The percéption I get
sitting here listening -- and I certainly éharexin
what I'm about to say -- is that I'm not sure
anybody in here understands what this says. And
if this group doesn't understand it, how in the
world is that trial judge going to understand it
up there on the bench when you start hitting ‘him
with it?

Now, if I understood Hadley's explanation
yesterday, this was intended to cover an
alternative ground of recovery or defense that was
lacking in the legal or factually sufficient
evidence.

MR. MCMAINS: No.
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PROFESSOR EDGAR: No, that was on the
top of Page 8, Judge Wallace, thch'we have
eliminated.

JUSTICE WALLACE: Oh, I'm sorry.

PROFESSOR EDGAR: We're talking over
here on Page 152.

JUSTICE WALLACE: That's what'I get
for coming in late. | ‘

PROFESSOR EDGAR: I share Rusty's
view. This is not intended to change the law in
any way the mechanics of "deemed findings," Harry.
We're just simply trying to find a word which is
sufficiently descriptive to cover the chanées we
made yesterday. And I don't really -- to whatever
extent it was confusing before, it will remain
confusing; but to whatever extent it was
explanatory, it will continue to be so.

PROFESSOR DORSANEO: Well, all I can
say is when Hadley and I went through this at the
last meeting, Rusty, we sat down and tried to make
it mean what it has always meant, in terms of the
change from narrow as you practiced to broad as
you practiced, to preserve it. This is as close
as we could come to getting it £o be the same‘as

it has been for -- since it was invented. And I'm
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confident that putting "factual" in is going to
make a bigger problem than it's going to do an
inprovement. - And what the problem --

MR. REASONER: Well, I'm not confident
either way, but I'm persuaded by Rusty's
enthusiasm that we can't improve on it at the
moment and we might as well move on.

CHAIRMAN SOULES: Well, is evefybody
satisfied that we leave this the way we left it
yesterday?

JUDGE TUNKS: Resigned-to it, instead
of being satisfied.

CHAIRMAN SOULES: Resigned to it, ail
right.

Let's go on to 28%. Is there a controversy
about this?

MR. SPARKS (San Angelo): Luke, my
gquestion is still the same, is the first paragraph
just like it's written? Is that what we have
adopted, no changes?

PROFESSOR EDGAR: No, we added atfter
the underlined portion, fsubmitted or requested,"
we said, "are waived" instead of "snall be deemed
as waived."”

MR. SPARKS (San Angelo): All right,
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that's fine. What other changes in that
paragraph?

PROFESSOR EDGAR: Tﬂat's all.

MR. SPARKS (San Angelo): Thank you.
And then the second paragraph --

CHAIRMAN SOULES: Deleted.

MR. SPARKS (San Angelo): The whole
paragraph?

CHAIRMAN SOULES: Yes, sir. And the
last paragraph is maintained as suggested.

MR. SPARKS (San Angelo): All right.
Thank you.

CHAIRMAN SOULES: Excuse me fof
overlooking your request there, Sam. I apologize.

MR. SPARKS (San Angelo): I'm used to
it.

CHAIRMAN SOULES: Well, then, I doubly
apologize.

PROFESSOR EDGAR: 286 is simply
textual.

MR, MCMAINS: Luke?

CHAIRMAN SOULES: Rusty.

MR. MCMAINS: Excuse me, did we =-- I
don't remember any real discussion on the last

paragraph yesterday.
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CHAIRMAN SOULES: We did that before
you got here this morning.

MR. MCMAINS: Well, you didn't talk
about the =-- what you have left in here is just
"question."” And, once again, you ignore the fact
that there are elements that can be now includéd
by instruction or definition that are just as much
a challenge -- may be challeﬂged by a suffiéiency
of the evidence.

PROFESSOR EbGAR: That's right.

MR. MCMAINS: Such as in the current
status of the law, any inferential rebuttal
instruction.

CHAIRMAN SOULES: Well, do we want to
reopen that and take it up, or what are we going
to do? We've got a lot of work to do today.

PROFESSOR EDGAR: Would you just say
"gquestion" or "element thereof"?

MR. MCMAINS: Well, I mean, I -- just
to -- technically speaking, you make an objection
that there is no evidence to support this
admission of an unavoidable accident instruction.
I mean -- ;§u know, so it's an instruction. I
don't know why you don't use the same

gquestion-instruction definition like we used
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previously.

existing practice you would have to object before
the charge was given, right -- on an instruction?

PROFESSOR EDGAR: Yeah, that's right.

MR. MCMAINS: Not to say that there is
no evidence of unavoidable aqcidént, but then I
don't —-'since it's not a finaing, I guess there
isn't any place we_can‘do it.

MR. REASONER: I think on an
instruction you are required to object before the
charge.

PROFESSOR DORSANEO: Well, that's --
see, that's because you're playing by the old
rules.

MR.‘REASONER: What are known as the
current rules, the last time I looked at my book.

MR. MCMAINS: Yes, but, I mean, when
an entire defense -- when the recovery and
defense, both, may be contained in an
instruction --

MR. REASONER; But you're really
opening up the entire charge for a post-verdict
attack if you put that in there.

PROFESSOR EDGAR: Well, that's always
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MR. MCMAINS: Well, if all you can do

been true.

is attack the gquestion, and I'm going to submit
your defenses by instruction, then you have --

CHAIRMAN SOULES: Excuse me, we can't
get a record with two people talking.

MR. REASONER: I beg your pafdon?

MR. MCMAINS: That's fine, I just want
to know what the rgles of the game are.

CHAIRMAN SOULES: Okay.

MR. MORRIS:  Luke, let me ask youv
something.

CHAIRMAN SOULES: All right. tefty“
Morris.

MR. MORRIS: I'm sorry I wasn't here a
little earlier either.

What is the rationale for this paragraph --
this last paragraph?

MR. JONES: That was a compromise that
we had to throw to David Beck in the subcommittee
to get the --

CHAIRMAN SOULES: If we have time to
go back to that before 12:30, we will. We've got

a lot of other work to do. We have resolved the

-- we have voted and passed on the last paragraph
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of 279. I don't 1like doing this, I tell you right
now, but I've got -- I guess I havé to -- somebody
has to. We've got to move on. We have voted on
every aspect of 279. Now, we are going to 286.

If we have time to go back to matters that we have
earlier dealt with at the end of today's session,
we will do so.

It's my hope that when we get fﬁrough today
we will have acted_on every rule that was before
this Committee when we started a year ago. And
that we will nog need another session before we
make our report to the Supreme Court.

286.

MR. SPARKS (San Angelo): Can't we
just finish this one, Luke?

CHAIRMAN SOULES: We have finished it.

MR. SPARKS (San Angelo): It is
finished?

CHAIRMAN SOULES: Yes, sir.

MR. SPARKS (San Angelo): Okay.

PROFESSOR EDGAR: 286 is textual.
Just two changes; "of" to "from" and "change" to
"charge."

CHAIRMAN SOULES: Any objection?

Okay. Those in favor, show by hands. Opposed?
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That's unanimously recommended.
295.

PROFESSOR EDGAR: Rule -- We hashed
this around at an earlier meeting and the
subcommittee went back and tried to incorporate
the changes and suggestions that were made as a
result of the earlier meeting and this is what we
came up with. We were simply tryiﬁg'to explain in
writing whaf really happens because the rule, as
it was stated, was somewhat confusing.

MR. REASONER: Hadley,  is there any --
is there thought that there is to be any
limitation on how many times the judge can'retfre
the jury? I mean, can he just keep doing it
indefinitely, |
or --

PROFESSOR EDGAR: Well, the rule, as
it is recommended, does not put any limit on the
court, but does state thaf if it happens more than
once, then the court may declare a mistrial.

PROFESSOR DORSANEO: You are going to
explain in writing to the jury, in open court, the

nature of the unresponsiveness. You are going to

explain it in writing and in open court, or what?

PROFESSOR EDGAR: That's what the rule

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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-- the rule says that it's to occur in open court
now, and is to be called to the juiy's attention
in writing. .That doesn't change the law.

PROFESSOR DORSANEO: I'm just
complaining about the language of it.

PROFESSOR EDGAR: Well, that's --‘
okay. Whatever would be better. -

MR. SPARKS (El Paso): >Hédley, a lot.
of times when you pave a verdict form that has a
lot of instructions juries don't read the
instruction, "if you've answered yes to this
gquestion, skip down to 12," rather than -- and
they go right through and they answer every
guestion. And, many times, the lawyers can 1look
and see that it's a clear verdict for the
plaintiff or a clear verdict for the defendant,
even though the jury has not followed the |
instructions because they have answered every
guestion, when they were not to under the
instructions on which questions to answver,
depending on the answer»they gave to the preéeding
question. Does that make it an informal or
defective verdict, or a purported verdict?

So this rule would call now for the -- even

though clearly a judgment could be rendered on the
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verdict -- the judge to send it back to have them
erase some answers.

PROFESSOR DORSANEO: I think that's
always been so.

MR. SPARKS (El Paso): That never does
happen?

PROFESSOR EDGAR: Well, no, because
the court just simply ignores the immaterial
answers.

MR. SPARKS (El1 Paso): That's true.
Everybody does.

PROFESSOR DORSANEO: Yeah, but I think
the logic of it is that they are not finished
until they are finished, until they have done it
properly. So they could always go back and change
something that they have already written down, if
the fact they hadn't followed the rules overall
was brought to their attention.

It's kind of almost a philosophical -- gets
to be a philosophical point. You say, "You've
answered enough for me to render judgment on this
verdict. Do I need to instruct you to go back and
follow the rules on the theory that if you do
that, you might erase what you have already put

down and replace it with something else?" So, I
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think, in theory, you could insist -- one party

could insist upon the jury following the rules.

"People don't do that, and that's what doesn't

happen in practice.

MR. SPARKS (E1 Paso): That's true. I
don't think it's defective if you get a verdict
that you can write a judgment on.

CHAIRMAN SOULES: Any further
discussion on 295? Ru;ty.

MR. MCHMAINS: Well, the only -- 1
think the question that Sam was asking is: Do you
have to -~- under this rule, would it appear that
you have to send the jury back? |

MR. SPARKS (E1 Paso): That's right.

PROFESSOR EDGAR: We did not -- with
respect to the amendment, that does no£'change the
directive under the current rule. I mean, the
current rule would still require that.

MR. SPARKS (El1 Paso): Right.

PROFESSOR EQGAR: So we have not
changed that practice.

MR. MCHMAINS: Yes, but I -- but I tend

to agree with Sam. I'm not sure that that verdict

-- a verdict in which they've answered some

gquestions they didn't have to answer because they,
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for instance, didn't answer their predicate
gquestions =-- like they will frequeﬁtly do in a
negligence case with a percentage question when
they didn't find somebody negligent -- I don't
think that renders the verdict defective, and I
don't think this rule applies.

Under its revision I'm not sure that's true.
And this says it is with a méndatofy'"shall,“'and
I just don't knowﬂ

MR. LOW: What you're saying is, that

it should be, if it's not responsive to the issues
required by the jury to be answered, and maybe
that the ones they answer might.not be reqﬁiredl

you know, for a verdict. It could possibly

eliminate -- see, it won't matter to those that
they are not required -- see, the jury is
instructed to answer only -- go down to 12 to

answer to so they are really not required to
answer those others that they did.

PROFESSCOR EDGAR: Rusty, maybe I'm
reading it incorrectly, but I think under the
current rule, literally applied, the court would
be required to send the jury back. It says, "If

it is not responsive to the issue, the court shall

call the jury's attention thereto in writing and
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send them back for further deliberation.”

MR. MCMAINS: But I'm ﬁot sure how you
can claim it's unresponsive when they answered a
gquestion. I mean, they are posed the question.

It is true that the predicate says you don't have
to answer that question.

PROFESSOR EDGAR: Buf-it says you will
not answer it. It doesn't Say you don't have --
it just says you shall not answer it, or you shall
answer it only in the event you have done
so-and-so.

MR. MCMAINS: Well, I understand that,
but I still don't --

MR. REASONER: But I thought the law
was, if the jury's answers are sufficient to base
a judgment on, the judge éan ignore the rest of
it.

PROFESSOR EDGAR: They do.

MR. REASONER: And I guess it comes
down to what kind of gloss you put on responsive,
or something. But, to me, an immaterial answer --
it doesn't matter whether it's responsive or

nonresponsive.

MR. LOW: What if they go back and

change something else after that? You have
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already got a -- or you can go back and say,
"Wéll; wait, don't answer it."

MR. REASONER: Well, that's entirely
possible but I don't -- this rule does not -- as I
read the existing rule, this rule has not made any
change.

PROFESSOR EDGAR: That's right.

CHAIRMAN SOULES: The predicate is not
responsive both ways, the present rule and the
proposed rule.

PROFESSOR EDGAR: The reason you asked
us to go back and work on this, you looked at Rule
295 and you said, "Well, if the verdict is'to be
reformed, then it really isn't a verdict yet
because it's not a verdict until it is accepted."”
So then we added the word "purported" and that's
how that cémé about. Then, we recognized that
responsiveness was not entirely accurate, that
maybe we ought to include conflicting answers in
there, so we included that. And then we tried to
make it clear what the court was to instruct the
jury when they were called back into open court,
and we included that.

MR. REASONER: Well, now conflicting

answers is in the o0ld rule.
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PROFESSOR EDGAR: And -- no, it wasn't
either. Not in old Rule 295.

MR. REASONER: Well, the way I read
it, "If it is not responsive to the issue
submitted, or contains conflicting findings, the
court shall call the jury's attention thereto in
writing and send them back for further
deliberation.”

PROFESSOR EDGAR: Well, I apologize.
I stand corrected. I'm looking at Rule 295 that
we have here on 155. And, David, I had presumed
when you typed this the stuff'in brackets was the
old rule, and I don't see gnything there aBout
conflicting answers.

MR. BECK: Yeah, that's correct. I
don't have a copy of the rules, Harry. ‘if you're
referring to --

PROFESSOR EDGAR: I'm just simply
relying on what we have in the book.

MR. REASONER: Well, I think if we're
relying on David Beck, we may want to reexamine
this entire proceeding.

MR. BECK: Thank you, Harry.

PROFESSOR EDGAR: Now, the one change

the Committee recommended as a matter of policy,
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though, was that after the second time around, the
court would déclare a mistrial.

MR. REASONER: That is intended?

CHAIRMAN SOULES: May declare a
mistrial from the second time, forward.

PROFESSOR EDGAR: Yes.

MR. REASONER: Well, the only question
I would have is whether it's clear to everybody
that the court is not l;mited on how many times it
can send them back.

MR. BECK: But, Harry, doesn't that
vary from case to case, circumstance to
circumstance?

MR. REASONER: I would think so,
pavid; I don't think this rule ought to speak to
it one way or another. I mean, once it makes a
strained argument that this implies you can only
do it once, it seems to me.

MR. MORRIS: Luke, I kind of like the
idea of keeping the concept of a defective Qerdict
because, otherwise, under this rule, you may have
-- according to Rusty's scenario, you may have a
verdict in which a judgment could be entered, but
the court, following this rule, would send it

back.
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MR. LOW: The caption was
correcting -- | | |

MR. MORRIS: It said "Correction of
the Verdict," when only a defective verdict should
be corrected.

CHAIRMAN SOQULES: So, you weoculd leave
the "defective" word in the titlé?

MR, MORRIS: I-think SO. I think it
makes it more plain. Because if ybu geﬁ a verdict
upon which a judgment can be entered, it's not
defective.

CHAIRMAN SOQOULES: Is there any
controversy over that? David Beck. |

MR. BECK: Let me just raise a
question. At one of our former meetihgs we had a
big debateAabout what the word "informal" meant
and whét an "informal verdict" was. And the
reason we dropped "defective" out of the title is
because the text of the rule refers to both an
informal and a defective verdict. So it really
was just, basically, a housekeeping matter. We
weren't t{ging to make any substantive change
there. But, if somebody can tell me what an
"informal verdict" is, maybe we can dedide whether

that even belongs in the rules.
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1 PROFESSOR DORSANEO: One that's not

2 signed properly. One ﬁhat's not signed in

3 accordance with the rules on who should sign the
4 verdict.

5 ’ MR. SPARKS (El Paso): Well, why would
6 | that be "informal" rather than "defective"?

7 That's defective.

8 PROFESSOR EDGAR: We deliberated this
9 at a prior meeting, too, and didn't come up with
10 any better answers.
11 CHAIRMAN SOULES: How about putting in
12 ~ the caption "Correction of Informal or Defective
13 Verdict"?

14 MR. BECK: See, that's the debate we
15 had in committee and decided, rather than to

16 lengthen the title, we just not modify verdict at
17 all and let the text of the rules speak for

18 itself.

19 . CHAIRMAN SOULES: Let's just take a
20 consensus on that, because it can't be that

21 controversial what we call this. Shall we leave
22 it like it is? 1Insert -- or leave the word

23 "defective" there, or modify it by putting both
24 "informal" and "defective"™ in the captibn?

25 PROFESSOR EDGAR: Or leave both of

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3’37

MR. ADAMS: I think there is another

them out.

alternative, and that is to strike out the
"informal" ~-- just take that out of there.

MR. LOW: Out of the whole rule.

MR. ADAMS; I don't know how you a?e
going to distinguish between an "informal" and a
"defective."

MR. REASONER: But, you know, my --

CHAIRMAN SOULES: How much research
has been dohe to determine whether -that word
"informal™ has ever been relied on by an appellate
court? I don't think we ought to be votiné on it,
then, if we haven't thoroughly researched it,
because we may be'taking out something important.

MR. REASONER: That's the way I feel.
I never have run into an informal verdict, but I
presumed somebody that put it in here thought
there was such a thing.v

CHAIRMAN SOULES: Okay. How many
think the caption should be -- Lefty has raised a
point here that can't be that controversial, but

it does need resolution. How many feel that the

MR. SPIVEY: Go ahead and give us the
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alternatives you were going to give us before you
start asking questions. |

CHAIRMAN SOULES: I just did, and I'll
do it again now.

MR. SPIVEY: Thank you.

CHAIRMAN SOULES: The first
alternative is the caption would be "Correction of
Verdict"; second alternative, "Correétion of
Defective Verdict"; third alternative, "Correction
of Informal or pefective Verdict."

How many for option-one, "Correction of
Verdict"? Show by hands. Eleven.

How many for "Correction of Defective
Verdict"? .Six.

How many for "Correction of Informal or
Defective Verdict"? So there's a majority for
leaving it the way the Committee proposed it.

MR. TINDALL: What about voting on
deleting that term "informal® and killing off that
snake? I can't believe that no one in this
commnittee here has ever heard of an "informal
verdict," that it must just be --

CHAIRMAN SOULES: Have you researched

MR. TINDALL: No, I haven't.

SUPREME COURT REPORTERS PRISCILLA JUDGE
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CHAIRMAN SOULES: Has anybody
researched it that can give us theilaﬁ on the
subject?

MR. SPIVEY: Are you going to let
Tindall out of order, because =--

CHAIRMAN SOULES: No, I didn't -- 1
don't want to take something out of a rule that we
haven't researched to findrout if it has a
purpose.

JUSTICE WALLACE: I'd say if Burt
Tunks hasn't seen one, there probably is no such
thing.

MR. ADAMS: Well, there won't Be after
the rules are adopted.

CHAIRMAN SOULES: All right. We can
vote on that, and certainly this committee can do
so, but if we --

MR. TINDALL: Let's kill off "informal
verdict" because, really, no one at these tables
has ever heard of one in all of our trial
experience. There is no such thing, and I move
that we delete "informal or"™ and just talk about
"defective verdict."

MR. SPARKS (San Angelo):‘ I'll second

that.
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CHAIRMAN SOQULES: Moved and seconded.
Any further discussion? All in faﬁor, sho& by
hands? Twelve. Opposed? Twelve to four to
delete the word "informal."

~~ MR. LOW: No matter what it is, if
it's not defective, you don't need to fool witﬁ it
-- whatever "informal" is.

PROFESSOR DORSANEO: Maybe “deféctive
verdict®" is one thgt's unreasonably dangerous and
an "informal®" one is really wrong.

PROFESSOR EDGAR: Now, what you've
just done -- and let me raise a question here. If
the verdict is defective, the court may difect
that it be reformed, right then and there, huh?
"Defective” now covers a conflict; the jury
doesn't have to go back in and deliberate?

MR. ADAMS: That's how it's going to
be reformed.

MR. JONES: I hope to God after 277,
there will never be another conflict.

MR. SPARKS (El Paso): I hope there
will never be another verdict.

MR. REASONER: I want to tell you,

Sam, Franklin is a iot closer to right than you

are.
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MR. SPARKS (San Angelo): Sam, so you
understand, the purpose of this is.so the courﬁ
can -- if you get a "no" answer where you need a
"yes" on the plaintiff's side, the court can send
them back and say you've answered "no" here and it
should be "yes"; you understand?

MR. SPARKS (El1 Paso): Maybe I ought
-- maybe I ought to - |

CHAIRMAN SOULES: We have some more
work to do on this rule now because of the last
vote. Because we talk about the nature of the
unresponsiveness =-- or do we -- the nature of
unresponsiveness or conflicts? 1Is there anythfhg
else in here that deals with informalities that we
need to change?

MR. ADAMS: Well, I have a question in
this régard --

CHAIRMAN SOQOULES: Gilbert Adams.

MR. ADAMS: -~- and maybe someboéy else
can answer it. Suppose the jury did not answer
the percentage of fault and it comes -- they have
got two quties that were negligent, but they.h
didn't answer the percentage of fault, they
answered damages. You send them back tb answer

the fault, and they want to change the damages.
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Now, are they going to be able to change other
issues in response to their answer'to the -- say,
the unanswered issue?

MR. TINDALL: They can right now --

PROFESSOR EDGAR: Well, until they
return that verdict --

CHAIRMAN SOULES: One at a time,
please. We're trying to m;ke a record. - Who wanﬁs
to speak?

MR. ADAMS: So is it the consensus,
then, that they can change any of the other
answers along with the -- say, an unanswered?

CHAIRMAN SOULES: Yes, sir, until they
have a verdict, it's -- they are in deliberations;
is that right?

PROFESSOR EDGAR: That's right.

PROFESSOR DORSANEO: Mr. Chairman?

CHAIRMAN SOULES: Yes, sir, Bill
Dorsaneo.

PROFESSOR DORSANEO: Does ~- This
second sentence, does it mean to you, Professor,
only that an incomplete verdict, if it is not
responsive to the guestions contained in the
éourt's charge, that the answers to the‘questions

are in conflict?
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The conflict thing, that's =-- we studied that
conflict cases, body of law, and tﬁen the other --
another group- of cases that we had to deal with
the verdict, are cases where the verdict is
incomplete, where the jury hasn't answered a
gquestion that it's meant to answer under the
instructions --

PROFESSOR EDGAR: Conditioning
instructions.

PROFESSOR DORSANEO; -- and the
conditional instructions.

Now, really, when we go through this and
teach it, those are the two situations we'fe
concerned with, principally. Qo you think that
first part makes it plain that it's talking about,
you know, if it is not :esponsive to the -- to the
questions, does that mean to you incomplete
verdict situation; or should we use those words?
Because I'm having trouble figuriqg out what's
going on here in this rule, I'm saying.

PROFESSOR EDGAR: Well, if there is
any question about it, I ;hink we could certainly
say, "If it is incomplete, not responsive to the
gquestions, or the answers are in confliét, the

court shall --"
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PROFESSOR DCRSANEO: I would prefer to
do that. And that leaves me with ﬁwo things that
I'm pretty sure about, and a third possible
general category that may cover other problems --
and I donit know what they could be, butr—— a;
this point.

PROFESSOR EDGAR: But we could just
simply say, "If it is incdmplete, not responsive
to the guestions.”

PROFESSOR DORSANEO: Okay, "or the
answers are in conflict." I think that would be a
decided improvement.

The next thing I would say, when you say,
"explain in writing to the jury in open court,™ I
get the idea that what the judge is meant to do is
to read -- is to sit down and write this business
out raﬁher than -- rather than to start talking
before sitting down and planning out verbatim what
is meant to be said; is that clear enough?

PROFESSOR EDGAR: That's right, that
was the purpose --‘that was what was done under
the o0ld rule, and we have simply intended to
retain that.

PROFESSOR DORSANEO: But isAit clear

enough to everybody here that the trial judges are
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not meant to just go in there and start talking?

CHAIRMAN SOULES: WhatAabout changing
this to read,- "instruct the jury in writing in
open court."™ That's what he's going to give them,
isn't it, a further written instruction?

MR. REASONER: I think that's a good
idea.

PROFESSOR DORSANEO: I mean, the idea

is that he's meant to write it down before he says

anything, so he doesn't do it wrong. Especially

in the case of a conflict, there are problems --
potential problems of comments suggesting how that
conflict ought to be resolved. We do the ﬁriala
judges a favor if we make them right it down
first.

PROFESSOR EQGAR: You want to say,
"shall, in writing, instruct the jury in open
court"?

MR.'SPARKS (El Paso): Why is there a
necessity to do it in open court?

PROFESSOR EDGAR: Because you don't
want -- as I -- the cases say you don't want the
judge to-go into the jury room, in the absence of
counsel and the parties, and instruct the jury.

MR. SPARKS (E1 Paso): Well, of
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PROFESSOR EDGAR: Weil, that's why it

course, nobody wants that.

says that. -

MR. SPARKS (El Paso): Well, as a
practical matter, a lot of times when you're in
trial andAyou go back and you get a question or --
of course, when a verdict is there you're going to
be there, ﬁopefully. |

PROFESSOR DORSANEO: 1In this area,
it's not a problem. It would be in the other rule
that it's a problem.

MR..SPARKS (E1 Paso): I move that we
adopt 295 with the modification of -- in the fi}st
-- second sentence, ;If it is incomplete, not
responsive to the questions contained in the
court's charge," et cetera. I move that that be
adopted.

PROFESSOR EDGAR: Do you want to say,
"The court -

MR. SPARKS (El1l Paso): Yes.

PROFESSOR EDGAR: "—; shall, in
writing, igstruct the-jury in open court," or do
we want to change that language?

MR. SPARKS (El Paso): Yes.-

MR. BECK: Hadley, don't we need to
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change the second part of that, if we're going to
change the first part, to include én incomplete
situation?

PROFESSOR EDGAR: Yes.

CHAIRMAN SOULES: I'm sorry. dJudge
Tunks. |

JUDGE TUNKS: Mr. Chéirman, I've been
measuring some of these suggestions égainst what
is probably the most common example of defect or a
judgment informality in the jury verdict. That's
in connection with a ten to two verdict where you
have ten jurors who agree on all of the verdict,
and two who disagree with it. In that casé, under
the form that we submit, the ten jurors who have
agreed to the verdict sign at one given place, and
the presiding chairman of the jury -- presiding
juror,'signs at another place.

I've seen verdicts in which there would be in

answer to special issue number one, ten "yes"; two

no." They didn't indicate -- didn't identify the
jurors who were going to answer it =-- those ten
issues “yef." And at no.other place could you
tell which ten jurors voted "yes" on special issue

number one and which two jurors voted "no" on

special issue number nine, ten, or two. That's
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the most common example of an informality or
defect in the juiy. The verdict of the jury is
really the jury's opinion as to how an answer
[sic] should be asked and how a question should be
answered.

The way you render it for "formal verdicté is
to have it reduced to writing in accordanée with
the instructioné that the qourt gives them. It's
an "infdrmél verdigt" if it isn't properly reduced
to writing that their holdings indiéate.

I am not sure that these suggested changes in
this rule are going to take care of that
situation. There are some situations that‘I doubt
the language of these suggested changes would take
care of that situation.

Another frequent example of an error of the
jury in'signing a verdict: If there are ten
jurors, those ten jurbrs are directed to sign at
the particular place on the verdict sheet.
Frequently when that occurs -- and a foreman of
the jury is one of the ten jurors who do agree
with all the answers, he doesn't sign it where
he's instructed to answer it. He signs it on the
line where the signature is permitted for the

foreman if there is a unanimous verdict. Is that
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a defect? I don't know. I can't tell under this
rule whether this language that we'are using in
this rule, now, corrects all those possible
defects or errors or informalities in that
verdict.

PROFESSOR DORSANEO: I think I agree
with Judge Tunks. ‘We ought to put "informal" back
in the first sentence -- mgkes me haépy.

CHAIRMAN SOULES: If the word
"informal" were left in the rule, would you be
more comfortable with those concerns, Judge Tunks?

JUDGE TUNKS: I believe so.

MR. TINDALL: Well, isn't that'a
defect, Judge? If it's not signed by the jury,
properly, that's a defective verdict and you send
them back.

CHAIRMAN SOQOULES: Well, one
distinguished jurist finds that problematical.

How many more will?

PROFESSOR DORSANEO: Now, I think
there is a case that was before the Supreme Court
last year =-- argued last year -- McCauley versus
Consolidated Underwriters. It involved these very

gquestions of jurists in a ten-two verdict

situation not -- it involved other questions, but
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not playing by the rules. And I'm straining my
brain here trying to remember whether the Court of
Appeals opinion out of Tyler -- writ was granted
and then it was ungranted.

You used the word "informal” ~- and I frankly
don't remember -- but they may well have. And

before I'm going to vote "

yes" to deleting the
language, I'd like to know how it Qaé construed.
Because, to me, if it's a problem of signing, then
that's a question of a formality. It may be a
defect is something else, technically.

CHAIRMAN SOULES: 1If there is anyone
who will vote in the majority on the deletion Jf

the words "informal or," we'll move for
reconsideration. If not, we'll move on. Judge
Tunks has expressed his concerns, and those
concerhs will be there for the court as well.

MR. RAGLAND: I have a guestion, Luke.
Ordinarily, wouldn't polling the jury in that
situation under Rule 294 ~-- wouldn't that give
some indication, in the record, as to whether or
not that §9reman was voting with the ten, or if he
was just signing the verdict? And if it turns up,

the court can take care of it at that time. I

mean, I can't imagine anyone receiving -- a lawyer
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receiving a verdict that he had some qguestion
about and'wouldn't ask the jury to.be polled.

MR. TINDALL: Yeah, Rule 294, the rule
right before that deals exactly with that issue
about to pbll the jury, and if there is a negative
vote, you send them back.

CHAIRMAN SOULES: All right. We --
let's see. We need to chanée; then, by way‘of
grammer, some more'words in the last part of this
-- Hadley?

PROFESSOR EDGAR: All right. I would
suggest that in -- the second sentence will read,
"if it is not incomplete,"” would need to bé
inserted there; "responsive to the questions
contained in the court's charge or the answers to
the questions are in conflict, the court shall, in
writing} instruct the jury in open court of the
nature of the incompleteness, hnresponsiveness, or
the conflicts,” and then continue on as it says.

CHAIRMAN SOULES: "And provide the
jury"™?

_ PROFESSOR EDGAR: Yeah, "and provide
the jury."

MR. REASONER: Could you --'is that --

could you give us an example of the difference

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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between "incompleteness" and "unresponsiveness"?

PROFESSOR EDGAR: The jury doesn't
answer all the issues is "incomplete."

MR. REASONER: Yeah, that's
"incomplete,"” I understand that.

PROFESSOR EDGAR: "Conflict" is when
the answers are in conflict. A

MR. REAéONER: I understand
"conflict."

PROFESSOR EDGAR: Now, what was your
other question?

MR. REASONER: Well, you said there is
a third category of nonresponsiveness. |

MR. BECK: Harry, suppose in a damage
issue, the jury is asked to answer in dollars and
cents, and they answer it "50 percent of the
profit® --

MR. TINDALL: Or they answer "yes."”

MR. BECK: -- is that an
unresponsive ~--

MR. REASONER: Yeah, yeah.

PROFESSOR EDGAR: We don't put "and"
before "provide"; "provide them with such
instructions and retire the jury for further

deliberations." Somebody said to put "and" before
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CHAIRMAN SOULES: Oh, I see. Okay, 1

"provide" and it doesn't belong there.

didn't do it, that's right. ©Okay. Sam Sparks, Elv
-- excuse me.

MR. SPARKS (E1 Paso): The last
sentence -~ don't you have to make that chénge,
also?

PROFESSOR EDGAﬁ: Yes, that --."should
the jury again return an incomplete, noﬁresponsive
or inconsistent verdict, the court may again
instruct the jury in the same manner” -- feah,
thank you, Sam.

CHAIRMAN SOULES: Okay. As just read
by Hadley -- is that a motion, Hadley, that it be

adopted, recommended in that form? Is there a

second?

MR. SPARKS (El1l Paso): I second.

CHAIRMAN SOULES: Sam Sparks seconds
it.

MR. RAGLAND: I have some gquestions
about -- further down in this rule here before we

start voting on it.
CHAIRMAN SOULES: Okay. Tom Ragland,
further discussion on this.

MR. RAGLAND: FPifth line from the

512-474-5427
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_'_1 1 bottom we uge the word "necessary." It seems to
- 2 me to be inconsistent Qith what we'have in Rule
' 3 277 where the- judge is to instruct the jury, to
l ' 4 give them instructions that are proper to render a
5 verdict. What 1is necessary to render a verdict,
' 6 may not necessarily be proper.
l 7 PROFESSOR DORSANEQO: Second that
8 motion. |
' 9 CHAIRMAN SOULES: Okay. So you are
' 10 suggesting that we change the word "necessary" to
. 11 read "proper to enable the jury to render a

l 12 verdict"?
.‘ 13 MR. RAGLAND: Well, just “propér." "1

14 think you have to read 295 in connection with 277,
' 15 but I think you ocught to use the word "proper®™ in
l 16 place of "necessary."

' 17 ' CHAIRMAN SOULES: All right.. Any

l 18 objection to that change? There being none, we'll
l 19 make that change in the proposal.

20 MR. RAGLAND: Then I have an
l 21 additional question, Luke.
' 22 CHAIRMAN SOULES: Yes, sir, Tom

23 Ragland.
l 24 MR. RAGLAND: Second from the bottom
i 25 phrase "in the same manner." I assume this means
i
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if they are given the supplemental charge because
of the conflict -- they go»back and deliberate,
and they come. back with a conflict -- does this
limit the judge to giving the same instruction the
second time that was given the first time? If he
says, "in the same manner" -- it seems to me like
we don't need that "in the same manner."

CHAIRMAN SOULES: Well, "in the same
manner®” is meant tg mean instruct the jury in
writing in open court, that manner.

MR. RAGLAND: . Well, I think that's
what everyone here understands it to mean, but I'm.
not sure somewhere else in a different environmént
that it would not mean -- or the contention could
be made that you can only give the same
instruction you gave the time before.

PROFESSOR DORSANEO: That lanéuage has
caused trouble, too -- it has.

CHAIRMAN SOULES: How could we change
it so that we --

MR. RAGLANQ: I just suggest we just
delete the phrase "in the same manner." . Have it
read, "The Court may again instruct the jury and
retire them for further deliberations or declare a

mistrial."
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CHAIRMAN SOULES: Any -- excuse me.
Any objections to those changes? ﬁarry Reasoner?

MR. REASONER: Well, you know, it
seems to me that given its proper meaning, "inAthe
same manner" could not mean that you hadvto give
them the same instruction. I mean, that's not
what "manner" means. And if you -- if you have --
if you reguire a written iﬁstiuction in the first
instance and then don't make clear thatuyou are
doing it in the second, I suppose that a judge
would be legitimate to take from the litéral
language that they could do it orally the second
time.

MR. RAGLAND: What about saying "The

Court may again instruct the matter"™ or "may again

instruct the jury --"
PROFESSOR EDGAR: "In like manner"?
MR. RAGLAND: "-- in accordance with

this rule.”

CHAIRMAN SOULES: Well, if there's --
if that's the problem, that it's unclear, just say
"may again-instruct the jury in writing in open
court." |

PROFESSOR DORSANEO: Yeah, fhat would

be better.
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CHAIRMAN SOULES: Lefty Morris.

MR. MORRIS: Luke, I'm iooking'at the
existing rule. We don't have a reference to even
-- to this matter of them coming back. ‘Has there
been some problem created? I haven't had a
problem with judges knowing they can repeat it
over and over again. And I guess I have some
trepidation about venturing into this area ﬁnless
we know of problems. Just say, "should the jury
again return a nonresponsive verdict, then they
can instruct them or declare a mistrial."

Well, what if they come back a third time? I
don't know that a problem exists under the éurrént
rule. The judges that I've been dealing with can
figure it out. I think we're getting into some
new areas here where it could be argued, "If they
come back that third time, judge, we want a
mistrial."

CHAIRMAN SOULES: Do you have a motion
fof an amendment?

MR. MORRIS: I just move that that
whole sentence beginning with "should the jury®" to
the end of Rule 295, as proposed, be deleted.

PROFESSOR EDGAR: Well, I have no

pride of authorship here. As I recall, in the
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committee this was something that Franklin
suggested and he is not here right»now. ‘Is he
still here?

MR. TINDALL: It was to preclude the
premature mistrial. We wanted to give them
another chance.

PROFESSOR EDQAR: Weil, I know. I'm
talking about the subcommittee. I'm trying to
think of what the gubcommittee was trying to
accomplish when this was added.

MR. BECK: I think Harry stated
accurately what the thought was. The thought was
that they wanted to make certain that a trial
judge could not declare a mistrial until he at
least instructs the jury one time. That's my
recollection, Hadley.

MR. REASONER: Well, that's clear
under the existing rule.

MR. MORRIS: That's right. They're
going to instruct them one time under current 295.
They may not the second time, but, certainly, it
seems to me like the judges are competent to make
that determination. And this seems to me like it

precludes a third time -- or it is certainly

arguable. If I was in there wanting to get a
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mistrial, I would start arguing, "No, judge, you
can't do this again. Now, is the time they'have
come back and the hammer falls. It's mistrial
time."

CHAIRMAN SOULES: Okay. Motion is to
delete this last sentence --

PROFESSOR EDGAR: Here's ‘Franklin.

CHAIRMAN SOULES: Franklin, Lefty
Morris has moved tpat we delete this last sentence
of Rule 295, and some thought that may have been
your suggestion that this be included.

MR. JONES: Mr. Chairman, I don't have
any recollection of that. I don't have any strong
feelings either way on that.

Who's moving it? If Harry Reasoner or David
Beck want to do it, well, I may --

MR. REASONER:. We got you now,
Franklin. I seconded Lefty's motion.

CHAIRMAN SOULES: The other way to
handle the problem, if we want to make it clear
that the judge can instruct as many times as he
wants to, we could write it that "should the jury
thereafter return, the court may, from time to
time, as necessary thereafter instruct," and just

make it clear that the court can instruct until
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he's frustrated in trying to get a verdict and

then declare a mistrial. That's an-alternative.
Excuse me, Harry Reasoner.

MR. REASONER: Excuse me, Luke. My
reaction -- I thought there was a body of law that
was, you know -- I don't see this as a problem‘
under the existing rule, I mean. I would presumne
it to be a matter of the court's discretion how
many times he can ;end the jury back befbre he
declares a mistrial. I mean, I suppose at some
point he's brutalizing the jury and. you'd have to
reverse it. But by attempting to create a rule, a
generic rule in this, that limits his discfetioﬁ,
seems to me we may be making something worse
that's working fine now.

CHAIRMAN SOULES: Okay. I didn't mean
to particularly suggest that. I only wanted to
offer that as --

MR. JONES: Sounds to me like you may
be getting outside of the -- what Carlisle De Hay
used to call the Allen charge in federal court,
which is "We don't have hung juries in federal
court."

CHAIRMAN SOULES: David Beck.

MR. BECK: I don't think the last
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sentence was intended to limit the trial judge at
all, and I don't think the languagé, if read
properly, would so indicate. But it seemns to me
there are enough questions raised about the
addition of that last sentence; but I don't know
if we're not better off just striking that and
leaving -- and let's Jjust go with the existing
rule.

CHAIRMAN SOULES: David Beck, then,
seconding Lefty's motion to delete it. Any
further discussion?

All those in favor, show of hands. Opposed?
Okay. Looks like it's about 11 to 1 to deiete the
last sentence.

Anything else now on Rule 295? Okay. With
that deletion and the changes that have been
mentioned, is there a motion that the balance of
it be recommended to the Supreme Court for
adoption?

MR. LOW: I so move.

PROFESSOR EDGAR: Second.

CHAIRMAN SOULES: Who made the motion?
MR. LOW: I 4did.

CHAIRMAN SOULES: Okay, Buddy -- and

Hadley seconds. Those in favor, show by hands.

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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_l_1 1 Opposed? That's unanimous.

L 2 PROFESSOR DORSANEO: Mr. Chairman?

' 3 CHAIRMAN SOULES: Bill Dorsaneo.

l : 4 PROFESSOR DORSANEO: I move that
5 someone go through the other rules relating to the

l 6 charge and replace the word "issue" with the wérd

. 7 “questibn" when appropriate in the Rules of Civil
8 Procedure, and replace ﬁhe fefm "explanatory

l 9 instruction" with the word "instruction™ in order

l 10 to make what we have ju;t voted on consistent with
11 the remainder of the rules. And I guess I also =--

' 12 well, I'll just leave it at that.

p 13 PROFESSOR EDGAR: In seconding 'that"
14 motion, I want to specifically let the record

l 15 | reflect that Rule 294 needs to be changed in that

l 16 " regard, and since the following two rules were not
17 within the scope of our subcommittee's work, I

' 18 specifically refer to Rule 301 and Rule 324c.

l 19 CHAIRMAN SOQULES: Has anyone ever
20 tried to get from West or Butterworth or any of

l 21 these publishers any help on where words are in

l 22 the Rules? Where certain words are in the Rules?
23 In other words, they probably got thesé on

Ifw 24 computers -- I just wonder if anyone has ever --

. 25 JUSTICE WALLACE: Bill and I talked
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about that yesterday. I'm going to call Troutman
and West and see if they can give us some help on
that. .

PROFESSOR DORSANEO: We can table that
"lead counsel" problem, too, that way and ask that
computer where that phrase appears.

CHAIRMAN SOULES: 1If we can get it
that way, that's best. If not, we may need some.
help on this edit.'

MR. LOW: Luke, maybe Bill can go
through. There might be a few other words that's
the same thing. Maybe after he's had a chance to
review he'll see some other words that we dhangéd,
and may be others, and he can ~-- perhaps if he'll
give a list of the words --

JUSTICE WALLACE: Are there rules on
West law? Does anybody know for sure?

MR. LOW: I don't know, Judge.

MR. REASONER: Yeah, that would sure
solve it, wouldn't it?

PROFESSOR DORSANEO: 1I'm sure we can
prevail on West Publishing Company, though, to
provide the Supreme Court with the --

JUSTICE WALLACE: We'll just tell them

we won't give them any more material if they don't

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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do it.

PROFESSOR EDGAR: That concludes our
subcommittee report.

CHAIRMAN SOULES: Hadley; that's a =--
Hadley and Franklin and all the people -- David --
the people that worked on this, we are much
indebted to you, and we really ap?reciate the, now
over one year, Or approximétely a yeér‘s effort
that you gave this. And I express that from the
Chair, and I know that other members share that.

Thank you very much for dedicating yourselves
to this effort to revise the charge rules to try
to bring them with the current practice. BMuch
obliged. I know the Supreme Court will be as
equally as appreciative.
Okay. That brings us =-- Harry, yoﬁ want to

give us your report next? It follows in pages =--

MR. TINDALL: Okay.

CHAIRMAN SOULES: -- starting on Page
156.

MR. TINDALL: Okay. Let me just tell
you what this first one is -- and this is not a
proposal, it's just a drafting suggestion. It
follows from -- let me see if the lette£ is here

that triggered this. Yes, if you will turn to 164
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The letter was initiated on -- or the

a minute.

drafting was initiated on response from Richard
Kelsey. Kelsey wrote about one matter that Rule
200 -- which is not addressed in my subcommittee,
but dealt with Rule 324 -- which was that it
appears that we have, 1in reality{ reinstituted the
motion for new trial practice becausé now, as we
amended the rules -~ I believe it waS‘iﬁ '84 -~
matters dealing with factual insufficiency of the
evidence against the greater weight and
overwhelming preponderance o0f the evidence,
excessiveness of damages, and incurabie jury
argument, all of those matters are now required as
a motion for new trial.. And so we really haven't
slayed-off the new trial practice. And this guy
points’out that anyone worth his salt would
include those in a motion for new trial.

So I went back, and after talking with Rusty
-~ where is Rusty? He was of the opinion, you
know, if there is really grievous error in the
trial it ought to be contained in a motion for new
trial. So I just went back and redrafted 324 to
reinstitute the new trial practice. |

Now, I wasn't on the committee. I believe it
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was slayed in '77; was it not? It's been about
nine years we got rid of the new trial practice.
And I just, you know, redrafted it so we would go
back to a new trial practice.

Where is Rusty? I would like Rusty to come
in here because he's the one -- if you can grab
him =-- he's the one that is very'persuasive on why
we ought to go back to thé,——

CHAIRMAN SOULES: You know,-the
subcommittee chairmen on various subcommittees of
this advisory committee are asked to draft rules
for us to consider, whether or not they are going
to recommend them, so that we have got somethiné
concrete here to look at and to work on. This
rule was submitted to the -- or the request was
submitted to the Committee on Administrétion of
Justicé in September of 1985. And the Committee
on Administration of Justice recommended that the
current practice not be changed. 1In other words,
that this rule not =-- that this proposal not be
adopted. But when it comes here, in order to get
it in form_where we can consider it, each of the
subcommittee chairmen redraft these. That's what
Harry has done, and Rusty is here to spéak to it.

Sam, you got your hand up?
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MR. SPARKS (El Paso): I was just
going to ask a question because I remember when we
went through and changed it, however many years
ago, the purpose was to try to get a case into the
appellate system more rapidly than we were doing
it. That was the overall purpose.

I'm just wondering -- my exﬁerience ha; been

it hasn't changed the timé:at all, and I was

‘'wondering about everybody else's experience. But

I remember the overriding purpose of the people
that worked on the -- this elimination of motion
for new trial to be a prerequisite in certain
cases or certain circumstances, that was the re;l
purpose. But I -- I've not seen it.

MR. TINDALL: I don't think it's
eliminated in family practice. Even in.nonjury
cases, ﬁotions for new trial are filed, and it not
only sharpens your argument, you begin to figure
out what the other side is going to say. I'd like
to hear from Rdsty because he's the one that
persuaded me to write this rule.

_ CHAIRMAN SOULES: Rusty, we're looking
at Page 156, Rule 324. What's your discussion on
that, pleasé, sir? |

MR. MCMAINS: All I'd -- I think Harry

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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and I talked at either the last meeting or the
meeting before last about this -- there was some
discussion about it. The question is whether you
return to the philosophy that we held for
essentialiy 30 years -- 35 years probably -- and
then bj statute prior to that -- that the trial
judge ought to get a look at whaé the complaints
are against his conduct a£ the trial before you
take him up on appeal and try to reversé it, to
give him a last shot.

And the thesis being, he's got several
opportunities, obviously, to correct the error in
terms of granting a new trial, if he committedxan
error during the course of the trial, and
probably, that he is in a better position than
anybody else to know how harmful or not.ghat it
was. |

The elimination of the motion for new trial
practice largely created, what I personally had
predicted at the time, was a backlog in the courts
of appeals and the Supreme Court by allowing,
basically,. people to go back and flyspeck the
records after the case is tried, and even after a
motion for new trial. You got a 1long éeriod of

time in which the appellant has an opportunity to
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go back, flyspeck the record and assign 375 or 400
errors, as you probably are aware in the Texaco
case, that undoubtedly would not have been
perceived to be important by the person -- by the
losing liﬁigant at the time that he left‘the
courthouse with the verdict against him. »He
knows, pretty much, why it is he~lqst and whét it
is he needs to complain abbut. But,'it'allows him
an opportunity and. it's, basically, an'aﬁti-jury
verdict bias of the new rule to go back and allow
a second guess under the current practice of every
ruling that the trial judge conceivably made -- a
lot of times which there weren't even rulings.
But they'll go ahead and argue that it was kind
of, sort of a ruling.

Any time anybody makes an objectioﬁ, you just
go cat;log it. It has had the effect -- and I
think Judge Wallace will probably confirm -- of
lengfhening briefs. It has lengthened time for
submissions in the of courts of appeals, and it
has proliferated the writing of opinions on a
bunch of immaterial crap that is contained in the
briefs. I'm not sure that it has increased thé
number of reversals, but it has delayed.and bogged

down the process, in my judgment.
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And the question is whether you return to the

motion for new tfial practice of before where you
don't have to deal with a lot of things that the
people, when they lost a lawsuit and then within a
month thereafter -- or however long ybu want to
have to amend the motion for new trial -- were not
able to figure out that it was harmful as to
particular rulings. And that's -- |

MR. JONES: . Might I inquire,‘is this a
matter of history or --

{

CHAIRMAN SOULES: Speak up, franklin,
I can't hear you, please, sir.

MR. JONES: I was just interested i;
what rationale prompted the abandonment?

MR. MCMAINS: The rationale was the ~--
Franklin, I think, actually was generated by Judge
Pope ie 1976. Judge Pope was antagonistié to the
motion for new trial practice just because of the
number of times that he would read in the sheets
that the Court of Appeals used it as an out to say
they raised this point, but it wasn't raising a
motion for_new trial and isn't presented anywhere
else by a motion for Judgment N.O.V. or whatever.

So it is waived.

CHAIRMAN SOULES: Well, it went out at
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the same time the notice of appeal went out,

whenever they -- they said they simplified the

appellate prdcess, tried to eliminate traps that

could be eliminated and then rewrote the time
periods, and had a complete overhaul of the

appelilate rules that took place in about that

time --

MR. MCMAINS: 1976.

CHAIRMAN SOULES: -- deIeteé the
motions for new trial, almost altogether ~-- if not

altogether. And since that time, the court =--

"MR. TINDALL: They came back in 1984
and added all these post-verdict motions. |

CHAIRMAN SOULES: -- and added the
post-verdict matters where.there needed to be some
kind of hearing - or might need to be éome k ind
of hearing because it couldn't be a record,
really, without a mogion for new trial. So those
got back in.

MR. MCMAINS: Well, this rule has been
tinkered with on a number of occasions --

-~ CHAIRMAN SOULES: Yes.
MR. MCMAINS: Since '76, virtually

every two years. We've been operating under a new

or different motion for new trial practice on the
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average of every two to three years because things
keep happening.

CHAIRMAN SQULES: Bill Dorsaneo.

PROFESSOR DORSANEO: Going back to the
old sup—waiver rules, wﬁat this really means is if
somebody got a ruling dufing the course of the
trial that was wrong, and that would be a basis
for reversal of the judgment because it probably
caused the rendition of an improper verdict, if
they didn't get that in their motion for new trial
and put it in there, that they've lost that case.
And I think -- I think that it is not fair'on
lawyers to require them to flyspeck the case
within the motion for new trial time period upon
pain of waiving a complaint that they should be
allowed to make. We're not sneaking upAon any
trial 5udges. The judge has already ruled, why
should that assignment of error have to be
assigned in the trial court? Why isn't it good
enough to assign it in the appellate brief?

From an appellate specialist standpoint, the
complaint that I would have about that is that I
would like to know sooner, all right? I would
like to know what the assignments of er?or are

sooner. But the practical reality of reinstating
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the old practice is that a lot of lawyers are
going to waive legitimate complaints, and that
would probably be a good thing for me, but I don't
think it's a good thing for the administration of
justice.

CHAIRMAN SOULES: -Ha;ry Reasoner.

MR. REASONER: My concern is I don't
think you'll have that much actual wéiver,
although there may.be some cases, particﬁlarly
lawyers who don't have a daily transcript, or are
not going to be able to look at a transcript
before they are forced to file a motion fo; new
trial. I think they may be at a serious
disadvantage.

But isn't what you are really going to wind
up with, Rusty, is lengthy boiler plate‘motions
fqr new'trial where a person feels obligated to
put in 300 points for everything he can dream up
in his motion for new trial? And it really is
just another hypertechnical trap for the unwary.
I mean, it never is in the interest of justice to
require this assignment, to think that a trial
judge really might do something about it, or could
do something about it, are going to be ealled to

his attention without using this as just one more
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snare for the unwary.

CHAIRMAN SOULES: Hadléy Edgar, and
then David.

PROFESSOR EDGAR: Let me just second
what Harry and Bill have said. The purpbse of
modernizing our appellate rules was to keep it
from being a trap for the unwary, and this was all
part of the -- this was simply a part of the whole
in order to‘accomplishlthis. And once Ehe trial
court has had an opportunity to rule on a matter,
then why should it be subject to further trial
court review as a predicate for appellate
complaint?

The matters which are now listed in Rule 324,
if you will look at them, are only matters upon
which the trial gourt has not yet had an
opportﬁnity to rule. &And as to those matters, the
trial court should not be ambushed. The trial
court should have an opportunity to review these
matters before it is spbjected to appellate
review, and that's why they are there.

But as to other matters, it seems to me that
in keeping with the liberalized appellate practice
and we -- really, the appellate practicé today 1is

really probably far more technical than we ever
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'_ 1 intended it to be. I mean, waiver is still just
L— 2 rampant in this érea, far more than it is at the
l 3 trial level at times. And I'm really against
l 4 doing anything that compounds the
5 hypertechnicality of the appeal. So I'm opposed
l 6 to the motion.
' 7 CHAIRMAN SOULES: David Beck.
8 MR. BECK: I'm opposed to the motion,
' 9 toco. I must say that I'm a great belie;er in
' 10 setting up pitfalls in the rules, but I think this
11 would represent such a fundamental change in
' 12 philosophy that I just don't think this committee
p 13 ought to go on record as flip-flopping back and\
14 forth on such a fundamental change. This was
l 15 debated for years before we made this change, and
' 16 I think we ought to stick with it.
17 | CHAIRMAN SOULES: Okay. What's the
l 18 recommendation of the Committee?
. 19 MR. TINDALL: I move that we vote it
20 down.
l 21 '~ CHAIRMAN SOULES: Move to be voted
l 22 down. Is_there a second?
23 MR. LOW: I second.
l 24 CHAIRMAN SOULES: Okay. Thgnse in
IW 25 favor, show hands. Opposed? That's unanimously
i
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rejected.

MR. TINQALL: One other report on our
subcommittee, Luke, is -- I think it's got a good
point. I'm not sure of the answer. Turn to Pagé
159. I am not experienced in motions for new
trial following judgments rendered on citations by
publication. If there.is someone-else here_thatfs
got more experience in that area, please let me
know. The problem-is that I didn't know‘this was
even in the law until I read this Gilbert versus
Lobley case that he cited, and it's a writ he
refused outright.

When you file a motion for new trial as a
defendant in a citation by publication case, you
have to sérve the opposing party, you can't just
give notice to the counsel of record. The problem
is that'under our rules -- let's say, the judgment
was on January the lst of 1985. When you file it
here on September the lst, 1986, that motion is
deemed to have been filed on the 30th day
following judgment, for appellate purposes. The
problem is_you then got to have service on the
adverse party and have a hearing by the court
within the 75th day. Well, there is no.way if

it's deemed to have been filed on the 30th day

t
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following the day of judgment, even though you
filed in September, the judge has only got until
October the iSth to ﬁear it. How do you get them
served in time to have a hearing? Does everyone
understandAthe calculating problems?

Well, there's two ways you can deal with it.
One I drafted is: You can serve the adver;e party
under Rﬁle 2la, that would be one suggestion; or
another éuggestion.would be, that it woﬁld be
before service of completion on the last party
adversely interested in such judgment.

PROFESSOR DORSANEO: Harry, I'm not =--
I'm not following ~- I don't understand what tge
problem is exactly. I understand it's in this
Paragraph "d"; am I right?

MR. TINDALL: That's right.

PROFESSOR DORSANEO: Would you explain
it to me again. I remember when this was added --
when Judge Gittard recommended that it be added,
and I didn't exactly follow it then, and kind of
took what he did on faith -- good person to follow
on that basis ordinarily. But what is the problem
with that?

MR. TINDALL: The problem ig one of

calculation. The judge loses jurisdiction on the
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75th day following the date of judgment, okay?

If, in a citation by publication, when you go
under Rule 329d, like Dan =-- you see, if the
motion is filed more than 30 days after the
judgment, all of the period of time specified in
Rule 308 shall be computed as if the judgment were
signed 30 days before the date of the filing of
the motion. |

PROFESSQR DORSANEOQ; Okay.’ Let's
stop. So if you take the date the motion was
filed and you just pretend the judgment was signed
30 days before.

MR. TINDALL: That's right. And thén
you've got to get service on the adverse party.
Conceivably, if you've got service the very day
you filed it, he would have the right td have an
answer §n the next Monday following 20 days.
You've got a maximum of 45 days in which to get
him served and have a hearing on the motion for
new trial.

PROFESSOR DORSANEO: That's what I
don't see.

PROFESSOR EDGAR: Where does that 45
-- where does that period come from? Wﬁat part of

the rule, Harry?
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MR. TINDALL: Well, the judge loses
jurisdiction of the judgment after 75 days. And
for a motion for a new trial-following citation by
publication judgment, you've already lost 30 days
when you file it.

PROFESSOR EDGAR: Where did you get
the 75-day period? What rule is that?

MR. TINDALL: .isn't that 3242

MR. MCMAINS: It's 329b.

MR. TINDALL: 32%b.

PROFESSOR EDGAR: Well, the 329b
doesn't talk about motions for new ﬁrial fqllowing
citation by publication, does it? That's for a-
motion to modify corrected reform of the judgment.

MR. MCMAINS: Hadley, the way the
computation works and the reason for thé "a"
portion'of the rule, is because of the allowance
of up to two years, I guess it is, in this rule
when you have served somebody by publication to
file a motion for new trial.

Since all of our periods ran from the
judgment, and none run from the motion of new
trial, he had to go back and fix it. So what he
did was treat the motion for new trial when it is

filed within the two years as if it is filed on

512-474~5427 SUPREME COURT REPORTERS PRISCILLA JUDGE




{ - - . - .- Em ER .. I1Ib‘lll - O am .. Ill. ,ll Eirl -

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

J. 80

the 30th day after judgment.
PROFESSOR DORSANEO: I see, now. On

the last day that it could be filed, if it was a
regular motion for a new trial.

| MR. MCMAINS: That's right. And so
that then that all of your periods -- you treat
the judgment as if it was gntered 30 days p;ior to
the date of the motion fof,new trial; which means

that you have lost that 30-day pefiod in the

plenary jurisdiction of the trial court. ©So

you're left with 75 days. Their complaint, I
gather, is they've got only 75 days to complete
their service and get a hearing. |

PROFESSOR DORSANEO: Yeah, that's not
/
right.

MR. MCMAINS: I think you cén correct
that, in all probability,‘in terms of at least
giving another 30 days if you treat the judgment
as signed on the date that the motion for new
trial is filed.

PROFESSOR DORSANEO: But is 30 days
going\to bgienough in this situation?

MR. MCMAINS: I don't know.

PROFESSOR DORSANEO: It wouid seem to

me this would be a situation where there may be

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

é_sl

some problems getting service of citation
accomplished.

MR. TINDALL: Well, that's the
problem, then, and one alternative would be -- or,
alternati?ely, the motion for new trial may be
served upon the adverse party or his attorney
under Rule 2la. Of course, that's a problem of
whether you're still arouﬁd - you know, you may
have closed your law office or don't wanf td
represent the client.

PROFESSOR DORSANEO: I don't like
serving --

MR. TINDALL: I mean, that's an
eternal --

MR. WELLS: You may not know who his
attorney is.

MR. TINDALL: Well, that's an eternal
problem. Presumably, you know, there would be
something in the court's fecord to indicate who
the judgment holder or attorney was at the time.

PROFESSOR DORSANEO: I like the second
alternative -- I mean, the "d." Changing "4"
seems to avoid the problem of figuring out who
this attorney is. I guess we could teli them,

"Put your name in there, Harry," and then we'd
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l!' 1 know who we could serve in all these cases.

- 2 MR. TINDALL: Sure. Well, before the
. 3 completion of service -- let's see. Then it would
l | 4 be -- or we could do it -- we could deem that the

5 motion foi new trial is filed on the date -- or
I 6 the judgment is deemed to have been signed on the
l 7 day the motion for new trial was filed and that
8 would give them 75 days, if we went that approach,
' 9 rather than 45 days, which is the impossible
l 10 burden now. That might be a =--
11 MR. MCMAINS: Now, Bill, the only
l 12 problem with the amendment of "d" as it is, is the
p 13 party -- the last party adversely interested --‘.
14 MR. TINDALL: It could be forever.
' 15 MR. MCMAINS: I mean, I -- you know,
' 16 if you've got =-- a lot of this, of courée, is in
17 land li£igation and you may be -- it may be that
I 18 you've looking for a long -- some of those parties
l 19 you may have been looking for a long time, or
20 their heirs.
l 21 MR. TINDALL: We could change "d" then
' 22 to say., "If the motion is filed more than 30 days
23 after the judgment was signed, all of the periods
! 24 of time specified in Rule 308a(7) shall‘be
'$ 25 computed as if the judgment were signed." And
|
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strike 30 days and put, "on the date of filing the
motion." Is there anything wrong with that?

PROEESSOR DORSANEO: I just like the
whole idea of treating this as a motion, thinking
- giving‘it a timeLable like an ordinary motion
for new trial. I think what we have here is we
have, in effect, a new3lawsui;. That's why
somebody -- there wasn't a lawsuit —; I mean, it's
the same -- the motion for new trial is<the
vehicle for virtually automatically getting a new
trial for setting aside the judgment, because this
contemplates that there will be -- soﬁebody will
show entitlement that they didn't know about tgé
-- that they were cited by publication, that they
didn't know about the judgment Qithin a two-year
period, and now they're coming back and satisfying
a fairiy minimal burden. ~And what happens 1is
you're going to have the trial. I think this "a"
is a Sad idea to begin with.

MR. MCMAINS: Well, now, I -- it's not

a bill of review procedure. You don't have a

trial. _

PROFESSOR DORSANEO: It used to be
called a Statutory Bill of Review -- ana that's
not good to call it that =-- and it's a lot closer
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to a bill of review of procedure than it is to an

ordinary motion for new trial.

MR. MCMAINS: Well, at any rate, my
real -- now that he has mentioned it, Bill, though
one of fhe things that is of significance is that
the effect of this Rule, too, is to deny you an

ability to amend the motion because, under our

current rule, you've got 30 days in which to file

or amend. So if you file the motion fOrinew trial
and you've left something out, since the current
rule deems that as having been filed the 30th day,
you don't get a chance to amend it again.

So it -- I mean, you Kknow, it actually hasA
two vices. In addition to cutting out the 30
days, it also means that you better take your best
shot or you deon't have any opportunity ﬁo amend.
And theyother side can come in and say, "Well, you
forgot to allege X and --"

MR. TINDALL: Isn't the real world
that if you have a citation by publication and
motion for new trial, they are almost always
granted? I mean, I never had one. It's just one
of those things.

PROFESSOR DORSANEO: I had one about

two years ago and I had some trouble explaining
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the standard for granting it to the trial judge.

MR. TINDALL: But it was granted.
Judge Tunks, you've been around, am I not --

JUDGE TUNKS: I don't know anything 1in
the world ébout citation by publication and the
acts of following that.

MR. REASONER: Well, you know, the
rule says "good cause." ilthink you would have to
show something. You'd have to make some‘showing
that you had some basis for --

MR. TINDALL: If I was in Europe?

MR. REASONER: Well, no, 1I donft think
mere absence -- I think you would have to make
some showing you had some basis for hoping to
prevail if you got a new trial.

PROFESSOR DORSANEO: Well, the case
has defined "good cause" in a very generous way.

MR. TINDALL: I didn't know about the
lawsuit. I had no personal knowledge. That's
almost enough, isn't it?

MR. REASONER: I don't think that's
sufficient,

PROFESSOR DORSANEO: Well, if you read
the cases to see that that's what it safs is

sufficient --
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MR. REASONER: You've now taken a
stronger position as we've gotten into this
discussion.

MR; TINDALL: What 1s wrong with
changing it to say, "that will be computed as if
the judgment were signed on the day of the filing
of the motion"?

PROFESSOR EDGAR: "Of a timely motion"
-~ "the day of filing a timely motion;“.

MR. TINDALL: Well, sure. I think you
are always working within the -- of a timely
motion. That --

PROFESSOR EDGAR: That at least gi;es
him 30 more days. That may not be -~

MR. TINDALL: That gives him 75 days
in which to get his service and have a heéring.

MR. RAGLAND: Would it be simpler just
to say he's got 75 days, rather than trying to
incorporate the timetables set ﬁp with another
rule somewhere? This is a different breed 6f cat,
it appears to me.

MR. TINDALL: Well, ostensibly there
wﬁuld be -- you kick in, Tom, to the appellate
tables. I think they are trying to make them as

consistent as possible. It's like the o0ld nunc
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. MR. RAGLAND: Well, I understand that,

pro tunc --

but wouldn't it be simpler just to say you've got
75 days to get your business tended to and to go
on about your business?

MR. TINDALL: Well, that's what it is
when you say, "shall be computed as if the
judgment were signed on thg.date of filing fhe
timely motion."

PROFESSOR DORSANEO: I think somebody
ought to go back and rewrite "d" to explain to a
lawyer who is reading it what the timetable is
when this procedure is being followed. Ané this
cross-referencing to other things is, I think,
frankly, keepiﬁg the timetable a bit of a secret
from most of the people. And that's --

MR. TINDALL: Well, what are you
saying to me?

PROFESSOR DORSANEO: Well, what I'm
saying is that this is a different breed of cat.
And the last change that brought it into the fold,
brought it into the fold in a confusing kind of
way. And if this breed of cat required somebody
-- the defendant's previous -- the judgment -- the

creditors-to-be, or whoever they are, whether
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they're creditors or not -- the judgment winners,
the judgment hoiders -- to be servéd by citation
in contemplation of maybe one preliminary hearing
on good cause or maybe one new trial that

incorporates the elements under the rule, and the

new -- the trial on the merits which -- I think,

the cases say you can do it either way =-- that
there ought not to be this short -- maybe there

ought not to be th;s short time span within which
the court has to act.

And it's a different kind of thing when
somebody has been cited by publication and. there
is a judgment. There really hasn't been a'triai,
and Qhat‘we are trying to do now, here, is to have
a trial. The showing is, as I read the cases,
fairly minimal if you were cited by publication.
And imposing this -- this timetable on the matter
that is applicable to an ordinary motion for new
trial may not be a good idea. 1It's really,
clearly bad in the respect you point out that it
may be bad ‘as a general proposition to have that
timetable. And I'd like to see somebody study --
think about that. You know, how much time should

somebody have to serve, how much time should they

-- I mean, should there be any clock running at
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all on serving citation for this motion for new
trial? How much'tihe should they Bave to have a
hearing? Should there be any clock running at all
before there is an order signed granting or
denying this new trial?

MR. TINDALL: Right now, they've got
45 days. And if we change it to:the date the
judgment is deemed to have been signed on the day
you file it, that would give them an additional 30
days to gét their act together and try to get
relief. That doesn't seem revolutionary to me.

CHAIRMAN SOULES: Let me suggest this:
I understand some of Bill's concerns. I'm.not‘
sure we can solve all of those and patch up the
problem that's been raised here, Harry, but if --

MR, TINDALL: Bexar County Legal Aid
is who wrote the =--

CHAIRMAN SOULES: Suppose we say
this: We stop there at the word "signed," and in
order to try to reveal and not keep secret the
time periods, add "So it shall be computed as if
the judgment were signed_and the time periods in
Rule 329b begin to run on the date of filing the
timely motion." So that we key them back to the

time periods in 329b, we just don't leave it for
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them to try to conclude what it means as if the
judgment were signed. Wé go ahead.and say, "and
the time periods begin to run."”

MR. WELLS: poes this apply in family
law matters?

PROFESSOR DORSANEO: Thaﬁ's where it
comes up. It's the case I had, a family law case,
where somebody's parental';ighfs»were termiﬁated‘
when they were cited by.publication, and they
ought not to have a 10,000-mile-an-hour track they
have to run.

MR. WELLS: But there are some family
interests that have developed within that fwo—yéar
period,’ought they to be able to drag things along
fof how long? The contestant -- the husband comes
back after a year and ten months. Isn't there
some interest in having a prompt determination?

PROFESSOR EDGAR: Well, I don't think
Bill is perhaps saying that -- that there
shouldn't be a prompt determination. It's just
how prompt it should be, and whether he should be
élaced on a fast track up or out; isn't that your
concern, Bill?

PROFESSOR DORSANEO: Right. If I have

X number of days to serve somebody or time is up
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-- jurisdictionally up -- I have X number of days
to convince the trial judge tb set-this for
hearing. My opponent knows that and they may have
a different attitude about when the hearing ought
to be -- probably never. I just don't like
imposing these ~-- what seem to me to be artificial
deadlines borrowed from another subject area,
merely because it's called_é métion-for-new trial
when it is a different breed of cat.

MR. TINDALL: Luke, I have some

resexrvation. I don't --.1I haven't followed
through -- you've got 329, which is an entirely
different c¢reature from 329 -- I mean, 329 1is aﬁ

entirely different creature from 32%b. It seems
like the rules are structured that the motions
following citation by publication are to be
handled'separately. I don't know what the effect
is of kicking them back over to all those things
that we have about plenary authority, to correct
and modify, and, you know, just on and on and on.
Do we want to vest a court with that or do we
really vest a court only with granting a new
frial? I'm not sure what those cases hold. I

haven't gotten into it.

CHAIRMAN SOULES: Harry Reasoner.
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MR. REASONER: Well, you know, if I
could ask Harry, I'm having troubié reading
306a(7). As ‘I read it, it says that, "With
respect to motion for new trial filed more than 30
days after judgment is signed pursuant to Rule 329
when process has been served by publication, the
periods provided by Paragraph 1l shall be computed -
as if the judgment were signed on the date bf thé
filing of the motion."  Isn't that in conflict
with the --

PROFESSOR DORSANEO: Was that just
amended, Harry?

MR. REASONER: Yeah.

PROFESSOR DORSANEO: Yeah, that was
changed both there and in the appellate rules for
another reason. So you've pointed out another
problem.

MR. REASONER: Yeah, so, I mean, at
least if I'm understanding it, it's in conflict
with the existing language. So, at a minimum, we
ought to conform it to --

PROESSOR DORSANEO: Why don't we
conform it and that will be -- do basically what

you want to do, Luke, I think, and saveAthe bigger

problem for another meeting.
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MR. TINDALL: Just make the motion as
deemed to have been -- the judgmenf is'deemed to
have been signed on the day you filed it. Isn't
that really what that says, Harry, anyway?

MR. REASONER: That's what Paragraph 7
éf 306a -- that's the way I read it now.

MR. TINDALL: Yes.

PROFESSOR DORSANEO: Is there a motion
on the floor, Mr. Chairman?

CHAIRMAN SOULES: Why doesn't somebody
restate it before we --

MR. TINDALL: Well, I would move we
change 329d, like Dan, to say, "shall be cémputéd
as if the judgment," and try to get the language
exactly --

CHAIRMAN SOULES: Read the whole thing
so I can --

MR. TINDALL: All right. 3294 would
read, "If the motion is filed more than 30 days
after the judgment was signeé, all periods of time
specified in Rule 306a(7) shall be computed as if
the judgment were signed on the date of filing the
motion."

PROFESSOR EDGAR: Harry, why don't we

just simply say, "that all periods of time shall
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be computed as specified in Rule 306a(7)," because
that's what 306a(7) saysc« Because; as amenaed,
306a(7) says, "that it shall be computed as if the
judgment were signed on the date of the filing of
motion."

MR. TINQALL: Well, what if we just
deleted "d," then?

PROFESSOR DORSANEO: Weli, tyen,
nobody will know if --

PROFESSOR EDGAR: Then nobody will
know when it -- you need to refer back, I think,
to the timé period in 306a(7). But, you see, it's
in looking at Rule 329d -- it is that part of that
provision after 7 -- paren 7 =-- that creates the
ambiguity.

MR. TINDALL: All right. That's
acceptable.

JUDGE THOMAS: ©So how is it going to
read, Hadley?

PROFESSOR EDGAR: Well, I would just
say, "If the motion is filed more than 30 days
after the iudgment is signed, all periods of time
shall be computed as specified in Rule 306a(7)."
Wouldn't that do it?

MR. TINDALL: Yes.
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PROFESSOR EDGAR: Now, I'm just
asking =-- |

MR. TINDALL: Well --

CHAIRMAN SOQULES: Is that your motion?

PROFESSOR EDGAR: Yes.

MR. TINDALL: I'll second that.

PROFESSOR EDGAR: I'm asking if that
will do it. |

MR. TINDALL: I think that cures it.
Now, we need to go back to the changes --

MR. REASONER: Let me ask one
gquestion. Hadley, did you say the way it reads
now is that "all the periods of time specifiedf -

PROFESSOR EDGAR: No, I said, "all the
periods of time shall be computed as specified in
Rule 306a(7)."

MR. REASONER: Okay. My gquestion,
then, is: What is the referent of all the periods
of time? I mean, are we talking about periods of
time not provided for in Rule 306a? I mean, are
there additional periods of time you are
purporting_to govern?

PROFESSOR EDGAR: Yeah, I see what you
mean.

MR. RAGLAND: It looks like to me that
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Paragraph 7 of 306a relates only to the motions
filed under 329. I don't know how'you can be
confused if you keep one to the other.

MR. REASONER: Well, there would --
you know, I guess you could make an argument that
there are other relevant time periods governed by
other rules and --

MR. RAGLAND: Bﬁt Paragraph 7 relates
only to those motions filed\under 329.-

MR. REASONER: I agree. And the way
the rule is presently drafted, it makes clear you
are limiting it to those periods of time governed
by 306a. It just seems to me tﬂat you ougﬁt to\
leave it that way.

MR. TINDALL: Well, Harry, how would
you do 329d, then, if it's not like Hadley
suggesfed?

PROFESSOR EDGAR: Well, to remove any
problem, you could just simply repeat here in 3294
where it says, "shall be computed as if the
judgment were signed on the date of filing the
motion." Ehich is a repeat from 306a(7), which is
what I was trying to eliminate. But if that's
some problem with that, well, just repeat it.

MR. RAGLAND: Of course, then if you
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-=- 1f the court at some later date amends 306a{(7),

well, then, you've got to go back and amend 329.

‘I don't know whether it would be a big problem,

but it looks 1like it is Jjust keyed right into
Paragraph 7, and you ought to just leave it like
that.

PROFESSOR EDGAR: That's what --

CHAIRMAN SOULES: Harry,>if we took
the words out "all of the" and just said, "periods
of time shall be computed as specified in ﬁule
306a(7)," would that help your concern?

MR. TINDALL: I think so.

CHAIRMAN SOULES: Harry Reasoner. }f
we took out %"all the periods,"™ and just said
"periods of time shall be computed as specified in
Rule 306a(7)"? 1If there's some other period of
time, I guess --

MR. REASONER: Well, suppose you just
-- let me just ask Hadley a thing about this. If
you said, "If the motion is filed more than 30
days after the judgment was signed, Rule 306a(7)
will goverg"?

MR. TINDALL: It's really -- if you
really read 329 in its entirety, "d" isvnot really

very germane to anything else contained in that
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rule. Nothing else in there really has anything
else to do with the appellate timeﬁables except
"d." It's really inappropriate there. It ought
to just be completely covered under 306a. Tbe
question is: Do we want to lead the practitioner
from 329 back to 306a?

PROFESSOR EDGAR: Well, I would think
that's what the scriptors originally-intended
because then you look at that, then you-have to
look at Rule 306a(l), and then you have to look at
Rule 329b. And that's how you ultimately get to
your 75-day max. And that's what Bill was =-- I
mean, that's the mental route that the )
practitioner has to take to do this. And that's
why Bill was suggesting that what we should do is,
perhaps, sét up an independent timetable, set out
in Rulé 329b, to keep the lawyer from having to go
through those mental gymnastics. But I think for
the time being if we could, in some way, just
refer him to the time period in 306a, regardless
of how we would do it that would be adeguate.

_ MR. TINDALL: Well, without trying to
build a clock here, couldn't we just say, Luke,

going back and changing "d" only ever so slightly

so we don't know what all the periods of time and
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all that gets him -- just say, "specified in Rule
306a shall be computed as if the jﬁdgment were
signed on the date the motion is filed." 1It's a
repeat of 306a(7).

PROFESSOR EDGAR: Yeah, that's right.
That's fine.

CHAIRMAN SOULES: Okay. One iast
suggestion —-.does‘anyone else‘have é suggestion?
I've got one last thought on it.

What if we say -- I believe this is more or
less what Harry Reasoner was suggesting, too =--
"If the motion is filed more than 30 days after
the judgment was signed, the time period shall Be
computed pursuant to Rule 306a." Because all
we're trying to do is get them back to 306a.
That's the whole purpose of this now, isn't it?
That's éll that's left of the purpose of "d" down.

MR. TINDALL: Well, I would put
306a(7) You've got =--

CHAIRMAN SOULES: 306a(7), okay. "The
time period shall be computed pursuant to Rule
306a(7)."

MR. TINDALL: Period.

CHAIRMAN SOULES: Period.

MR. TINDALL: I so move.
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CHAIRMAN SOQULES: Second? Is there a
second to that?
Second.

JUDGE THOMAS:

CHAIRMAN SOULES:
seconded by Judge Thomas?

JUDGE THOMAS:

PROFESSOR EDGAR:
going to work?

CHAIRMAN SOULES:
filed more than 30 days after
signed, the time period shall
to Rule 306a(7)."

PROFESSOR EDGAR:

CHAIRMAN SOULES:

PROFESSOR EDGAR:
computed --" as what?

CHAIRMAN SOULES:

Who was that --

Yes.

Exactly how is that

"If the motion is
the judgment was

be computed pursuant

AN

"Time periods --"

Yes, sir.

"--~ shall be

"-~ shall be

computed pursuant to Rule 306a(7)."

Any further discussion?

hands? Opposed, like sign.

In favor, show by

That's unanimous.

Are we going to permit the service to be made

on counsel of record pursuant to 2la?

MR. TINDALL:
that.

CHAIRMAN SOULES:

I wouldn't recommend

You don't recommend

SUPREME COURT REPORTERS
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MR. TINDALL: No, because the problems

that.

are -- we all know you get the judgment for the
client, the client has lost, you and the client
have had a falling out -~ there could be a million
other reasons why service on the attorney would be
inappropriate up to two years after the judgment.

PROFESSOR EDGAR: I guéss what your
alternative -- if you couldn't find theioriginal
plaintiff, you cquld go out and get citation by
publication, wouldn't you?

MR. TINDALL: I guess.

PROFESSOR EDGAR: In the family are},
Harry, I can see this as a real problem.

MR. TINDALL: I've not seen it come up
in my practice, and I've been doing family law
Qork for 11 years. Although when you are sitting
in the court waiting for your case to be heard,
there are scores of default divorces rendered on
citation. I thought it was more in land
litigation where they can't find the record title
holder, ang there's a spat over --

CHAIRMAN SOULELS5: Judge Thomas.

JUDGE THOMAS: I agree with.Hadley and

Harry, and I do see it. And particularly in

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

j.ioz

family law, I think that service upon the attorney
would be unfair to the attorney ana would not do
what we're trying to do. That would just scare
the blank out of me.

CHAIRMAN SQULES: Is there any motion,
then, that 2la service be permitted?

MR. TINDALL: I move that we not
accept that. |

MR. SPARKS (El1 Paso): I seaond.

CHAIRMAN SOULES: Moved and seconded
that that be rejected. In favor, show by hands.
Opposed? That's unanimously rejec;ed.

MR. RAGLAND: That means you don't
serve the attorney; is that right?

CHAIRMAN SOULES: That's right.

MR. TINDALL: That's right. The
practiée is as wusual.

MR. RAGLAND: I don't want to be
forced into filing an answer.

MR. TINDALL: Althbugh I'm sure -- how
many of you knew that you had to serve the
attorney? _I mean, that was a revelation to me. I
mean, you had to serve the party with citation on
a motion for new trial, that's sort of an arcane

area of the law.
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Luke, let me move on --

CHAIRMAN SOULES: Yes,.sir.

MR. TINQALL: Our committee is charged‘
with Rule 315 to 331 and those have been the only
two problems that have been addressed to our
subcommittee in the last two years ~-- that 1is, the
new trial issue and then the iésué that was raised
on 329,

I took the liberty of looking at all these
other rules -- and I don't want to spend a.lot Qf
our -time on it -- but if the committee could sort
of give me some thought, I will pursue it for our
next called meeting. That deals with the issue;
of remittitur and correction. Rules 315 through
319 -- if you're on Page 161, these rules have a
lot of -- shall I call it “archaic phraéeology,“
and so forth.

For example, I didn't know on a remittitur
that you, in placation,'you had to go down and
sign a written release on a remittitur in front of
the court clerk, as opposed to just signing and
acknowledgipg it before a notary public. So, that
seemed like something that is. probably never done.
I don't know if there is any great change being --

yes, Bill?
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b 1 PROFESSOR DORSANEO: Harry, we had to
2 make a decision when we were working on the Rules
' 3 of the Appellate Procedure where appellate
' ' 4 procedure would begin and trial procedure would
5 end.
l ) 6 MR. TINDALL: Sure.
l 7 PROFESSOR DORSANEO: And our committee
8 did redraft -- did come to thé same éonclusion
l 9 that you came to in reviewing these rulés; that
l 10 is, they needed some work. And we did redraft
11 them all, as a matter of fact, and the draft
' 12 exists.
p 13 MR. TINDALL: Well, I'd like ¢to see.~
14 what you have on that because our committee could
I 15 review them. I mean, there is -- like I say, 315
' 16 is an example of the problems you have,'the
17 correcfion ofﬁmistakes; 316, which is really our
. 18 judgment nunc pro tunc --
l 19 PROFESSOR DORSANEO: 331 is a great
20 rule if you look at that. That's the one that --
l 21 MR, TINDALL: 331 is -- well, 330,
l 22 yes, and 331, I'll -- you'll see, I covered those
23 over here. I'm not sure what 330 -- look at 330
! 24 for a minute. It really is -- administfative
S
' 25 rules, I think, are covered under Rule 200a, now,
i
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talking about, "The following rules of practice
and procedure governing all -- in all civil
actions and district courts in the county where
the only district court of said county vested with
civil jurisdiction, orvall the courts having
successive terms." I suppose county with more
than two district courts -- and it goes into
matters that are largely repeafed in Rule 200a. I
don't know -- it's really not a Rules of‘Civil
Procedure as much as an administrative type thing
tﬁat judges sit for each other. And 331 -- read
that. That is the wildest rule in the-whoye set.

PROFESSOR EDGAR: That's the funnie;t
thing. You can't help but laugh when you look at
that rulef

MR. REASONER: Yeah, I just read it.
I can't,read it, it hurts my head.

MR. TINDALL: Well, my thought was 331
could be repealed and we'd never -- there is no --

PROFESSOR EDGAR: I so move.

CHAIRMAN SOULES: It reads like a
rolling stone.

MR. TINDALL: Well, see, I think this
was, you know, in 1949 or '41, whenever‘they did

that.
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PROFESSOR DORSANEO: It is a pre air
conditioniné rule. |

MR. TINQALL: That's right. It was
late in the afternoon, and they just made that and
carried fotWard.

CHAIRMAN SOULES: What are you
suggesting here, Harry?

MR. TINDALL;: Well, I woﬁld certainly
move that 331 be repealed. I mean, noboay
knows --

PROFESSOR EDGAR: Second.

MR. TINDALL: ~-- what that thing says
and there's never been a case that cites it.

PROFESSOR DORSANEO: I suggest that
the o0ld appellate committee that worked on these
send to you the draft and we defer action on these
rules. ’We made fun of Rule 331, but it must have
meant something to someone at the time it was
written in such an apparently confusing way.

MR. SPARKS (El Paso): I would suggest
if there's never been a case citing it, that it 1is
a perfectly good rule.

CHAIRMAN SOULES: So we're going to
defer to the next called meeting these 315 through

3312
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MR. TINDALL: Well, I -- yes.
Actually, Bill'g work and Rusty's én the appellate
really only cover Rules 315 through 3 -- well,
actually through --

PROFESSOR DORSANEO: We went all the
way back and started‘worrying about it at Rule
301, Harry, actually.

MR. TiNDALL: Righi.

CHIEF JUSTICE POPE: May I --

CHAIRMAN SOULES: Yes, sir, Chief
Justice Pope.

CHIEF JUSTICE POPE: -- talk about
Rule 331. You know, I don't know what they hgd\
back before 1941 in the way of exceptional courts,
but, thereafter we started in with special
district courts that handled juvenile cases, and
then sﬁecial district courts that handled family
law cases. And we still have ten, I think,
district courts, criminal cases only. But there
has been a great movement by the legislature, and
by everybody else, to get all district courts in
one package so that they are all the éame. And
very frankly, I don't know of any district courts
of exceptional classification or descriétion, and

I would recommend we repeal Rule 331.
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MR. TINDALL: I join Judge Pope in
that. As I say., thére is no citation of anything
of what that court means.

CHIEF JUSTICE POPE: We now have
juvenile courts under the same rules, domestic
relations courts or district courts -- everything
is now district courts.

CHAIRMAN SOULES: | Okay.- Motion has
been made to repeal Rule 331, and seconded. Is
there any further discussions? Okay. All in
favor, show hands. Opposed? That is unanimously
-- that vote is unanimous to recommend to the
Supreme Court to repeal Rule 331.

MR. TINDALL: Luke, one correction and

then we'll quit. What does Rule -- does anyone

.know what Rule 330 accomplishes that's not covered

under the government -- under -- I guess under --
yes, the Government Code?

PROFESSOR DORSANEO: Well, you have to
take the Court Administration Act, which is not
now in the Government Code.

_ MR. TINDALL: I understand it's
200a(1).

PROFESSOR DORSANEO: 200a(l)?

MR. TINDALL: Right.
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PROFESSOR DORSANEO: And it has
provisions on transfer iﬁ exchangelof benches.
But my recollection is that it is not broad enough.
to cover all the things covered in Rule 330, I
assume, because the draffsman took the existen;e
of Rule 330 into account when they did the Court
Adﬁinistration Act provision.

So, somebody needs to decide.whéther or not
Rule 330 says anything that isn't already said in
the transfer and exchange of benches provision and
I think it's Chapter 7 of -- or Section 7 of
Article 200a(1l).

When I taught it this semester, I felt
compelled to teach Rule 330 and the Courf
Administration Act together. It looked like the
latter applied to exchange of benches in lower
level =-- below district level.

PROEESSOR EDGAR: Vertical, rather
than horizontal.

PROFESSOR DORSANEO: Yeanh. All the
transfer mechanisms are horizontal ~- or they are
traditionaily horizontal.

PROFESSOR EDGAR: 201la is vertical.

PROFESSOR DORSANEO: And thét's in

transition -- the whole area is in transition, as
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everybody knows, but that requires careful look.

MR. TINDALL: Ail righﬁ. I'11 look at
that further. And one other thing that bristles
through these is they keep talking about matters
that can be done in vacation. And, again, I'm not
-- does anyone have any experience about the power
of judges during vacation to do anything, or is
that just simply, again, a reiic we need nof
concern’;urselves f;

PROFESSOR DORSANEQ: I don't think =--
what we would have to ask, are whether therevis
any court that doesn't have continuous terms. And
I don't think there are any courts at -- céuntf
level, district level courts -- that have
vacations like in those paucian days of yore when
we used to get time off -~ or predecessors did. I
think all courts have continuous terms and the
vacation concept is a relic.

MR. TINDALL: Well, see, like Rule 315
-- Rule 318 --

CHAIRMAN SOULES: Harry, do we have
suggested Shanges on these rules?

MR. TINDALL: No, I'm just =--

CHAIRMAN SOULES: Well, we'&e got a

lot of work to do here. We really need to -- if
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we want to come up with new idegs,(let's do it for
our next meeting.

MR. TINDALL: All right, I agree.

CHAIRMAN SOULES: I apologize for
interruéting, but we do have some reqgquests from
the public here.

Is that -- have you got any 6ther matters?

MR. TINDALL: No, thet's our
committee.

CHAIRMAN SOULES: Thanks for raising
those as matters to be addressed in the future.

Okay. Sam Sparks, why don't you give us your
- are you ready to give us your report? \

MR. SPARKS (El1l Paso): Sure. As they .
are passing those around, let me just take up 103
first. We havé done 103 every time we've been |
here, I’think. Let me remind us what we have
done.

CHAIRMAN SOULES: Harry, while they
are passing those out, we do encourage you to
review those 300 series rules, if you will, for
housekeeping and other changes for our next
meeting. Will your committee undertake that?

MR. TINDALL: Sure will.

- CHAIRMAN SOULES: Good. Thank you.
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MR. TINDALL: All of you should have
two 103s. If you don't have two 103s, raise your
hand. There should be one that strikes "officer,"
and then one from Sam that just says -- I think
you didn't change the caption.

MR. SPARKS (El1 Paso): That's right, I
should have.

MR. TINDALL: And then there is a 107
I'm passing out. |

MR. SPARKS (E1 Paso): Let me briefly
go over what we have done. In November of '85, we
changed 103 to require the district -- to require
the clerk to send out the citation by certifieda
mail mandatory upon the regquest of the attorney.
That has been voted on. Then we got into the
103/106 area as to who can serve and whd can do
that, %nd I think the only real issue left on the
103 is the issue of procfessional process sérvers
or who, in addition to a sheriff, constable or
clerk, can accomplish the service.

And there are really two different proposals
that come jin. One is what I'm going to refer to
as purely the federal, thne federal rule, which
allows anybody over 18 to serve without a court

order. And then a lot of proposals came in to
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allow anybody under the federal :u;e -- but having
it on application of motion and order. So that's
-- and then we had several that came in that
specifically allowed professional process
servers. Véut it seemé to me, anybody over 18
years of age, whether they be appointed by motion
and order, would takeaéafe of that, too.

So I really think thé only thing rémaining on
Rule 103 is whether or not you want serQice by
anybody over 18 years of age, and, if so, do you
want a motion and an order, or do YOU want it just
like the federal rules? Most of the éeople that
have looked at this rule favor the adoption ofl£he
federal practice not requiring a motion or order.

MR. REASONER: I move we adopt the
federal practice.

| MR. TINDALL: Well, which one is that?
I drafted mine a little bit different --

MR. SPARKS (El1l Paso): It's yours.

MR. TINDALL: It's mine. Okay.

MR. REASONER: It's the one where you
don't have_to get a motion or order for anybody
over 18.

‘MR. TINDALL: That's right. But you

can't have an -- without an order of the court,
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not anyone can serve. That was the consensus of
the committee the last time.
CHAIRMAN SOULES: That's right.
MR. TINDALL: And that's the way I --
and then ——lokay.
MR. SPARKS (E1l Paso): It is the
single-spaced one.
MR. TINDALL: Right.
MR. REASONER: I'm sorry. 'I.didn't
understand what you said. |
CHAIRMAN SOULES: The vote -~ this

committee voted to not permit persons over the =--

4]

any persons over the age of 18 to serve absent
court order.

MR. REASONER: Okay. I'm moving the
other way. I move -- as I understand the federal
practice, it seems to me to require to get court
orders on this is just paperwork and expense for
the parties and just one more hassle for the
judges to have to sign orders permitting service.
And it seems to me that the federal practice works
fine. -

MR. TINDALL: Well, Harry, the -

CHAIRMAN SOULES: There was a long

debate about the reasons why the state practice
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and the federal practice -- and we'cén redo it
today, if you wish -~

MR. REASONER: No, no. I --

CHAIRMAN SOULES: -- but there was
extensive debate in the laét -=- recoré of the last
meeting.

MR. REASONER: I didﬂ't know the
committee had debated. I must have missed thé
last meeting.

CHAIRMAN SOULES: All right. It had
to do with.default judgment, automatic default
judgment, as opposed to motion for default
judgmnent. There were -- that -- at the conclusion
of that discussion, this committee voted to
require court order before anyone over the age of
18 could serve -- just anybody could serve.

And then we also debated the fact that
there's this emerging prdfessional process serving
group that, in all likelihood, will get some kind
of sanction from the legislature, some kind of
probably affiliation with Private Investigator's
Commission, and probably will have éome kind of
bonding that will emerge. And when that 1is

done --

MR. REASONER: I didn't mean to reopen
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it. I thought that Sam indicated ;hat was a live
issue.

CHAIRMAN SOULES: Okay.

MR. SPARKS (E1 Paso): I thought it
was, but tﬁen we're looking at the double-spaced
version of 103.

JUDGE THOMAS: Well,»actually, yours
didn't call for a motion in the double—spaced
version.

MR. TINDALL: No, mine does not call
for a motion. I thought the consensus of the
committee was you wouldn't have to have a motion
to get private service. You had to have an orderx
of the court --

CHAIRMAN SOULES: Order of the court,
that's right.

MR. TINDALL: -- without having to go
and present a written motion for it.

CHAIRMAN SOULES: That's correct.

MR. TINDALL: I wrote here, "The order
authorizing a person to serve process may be made
without wrdtten motion and no fee shall be imposed
for the issuance of such order."

CHAIRMAN SOULES: That's correct.

MR. TINDALL: So it's just like an
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order for anythning the judge would routinely sign.
CHAIRMAN SOULES: I misspoke when I
said it requiied a motion; it requires an o:zder.
MR. TINDALL: An order, that's right.
CEAIRMAN SOULES: Okay. And that was
our consensus.
MR. TINDALL:’ Wel;, I.would move the

adoption of the single-spaced provision of Rule

103.

MR. LOW: I second that.

PROFESSOR EDGAR: I just have a
textual guestion about it. I presume -- and I am
going ~-- I don't like the way the original rule 1is

written either because it is somewhat confusing,
but it is kind of compounded here. You are
safing, aren't you, that numbers one and two are
when you make service by personal service?

MR. TINDALL: That's right.

PROFESSOR EDGAR: All right. Now, it
doesn't say that. It says, "All process may be
served by," without distinction between personal
or by mail. And then it comes down and says, "dr
if by mail.”"

I would just suggest that we start out up

here by saying, "All process may be served by
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personal service, by so-and-so and so and so, or
if by mail." And then it really doesn't say who
is to serve ff it's by maiil. It just says "if by
mail" either of the county in which the case is
pending, but it doesn't say who is to serve in
that event by mail.

MR. SPARKS (E1l Paso);  Hadley; on the
Rule 103 that we're looking at, the single-spaced
one, it does not have the change we voted in
November of '85, and in that the sentence that
begins "service by registered or certified mail,"
this doesn't speak exactly to yours, but it does
-- that should read "Service by registered or |
certified mail and citation by publication shall,
if requested, be made by the clerk of the court in
which this case is pending." That shouid be
embodiéd in the 103 we're looking at.

CHAIRMAN SOULES: Let me say that this
-- the single-spaced version does not require an
order.

MR. TINDALL: Yes, it does require an
order. -

CHAIRMAN SOULES: Where? IF says that
in the last sentence. It says =--

MR. TINDALL: "The person authorized
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by the court -- or any person authorized by a
court order," we could say that, if that would
make it clear.

CHAIRMAN SOULES: How does that differ
from Sam's.Rulé 1032

MR. TINDALL: Sam's is that it doesn't
require -- well, Sam's requires Byrmotion and
order.

CHAIRMAN SOULES: Well, if Qe just
strike out "motion and" doesn't that get us to the
séme place, and the language is otherwise
complete?

MR. TINDALL: Well --

MR. SPIVEY: .Mr. Chairman, are we
trying to cover all service of process here?

PROFESSOR DORSANEO: No, this is just
who." |
CHAIRMAN SOULES: This is citation.
MR. SPIVEY: Well, but isn't this rule
supposed to address tge "service of process,"
period? Why not instead of saying "who may
serve," just put "Rule 103 Service of Process."
PROFESSOR DORSANEO: But it‘is only,

"who may serve." The other rule is about whether

it's this way or that way or later.
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MR. SPIVEY: Then ~-- then aren't you
using a term that's not appropriate by just saying
"officer" -- aust put down who may serve?

MR. TINDALL: That's the reason on
that single-spaced -- look at the single-spaced
one.

MR. SPIVEY;"Yeah. Bﬁt you've got --
all right. Okay.

MR. REASONER: But, you know, we've
got a grammatical problem in --

PROFESSOR DORSANEO: After "if by

!

mail" we have to decide whether we're going to let

N
this authorized person serve by mail or whether
we're only going to let officers do that.

MR. REASONER: Well, but you've got
the further probleﬁ in that these referénces to
county made sense when all you were talking about
was sheriffs and constables, but it's not clear
what they mean when you are inserting a
court-appointed person.

MR. LOW: ©Strike that. You can get
the sherif& of one county to go to the other.
He's just as good as anybody over 18.

CHAIRMAN SOULES: I think we have to

discuss that actually.
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MR. TINDALL: Now, if a sheriff will
go to another county, what's wrong with that?

PROFESSOR DORSANEO: He can only go by

mail. _

CHAIRMAN SOULES: But then the "of"
would need to be changed to "in." If we go with
the double-spaced version -- let-me see if I could

work through the first two or thfee lines. Tﬁe
first 1ine would be ockay. The second is
okay. "Eighteen years of age," change that to,
"who is authorized by court order.‘

MR. WELLS: Are there other copies of

N

the double-spaced. I haven't gotten one.

CHAIRMAN SQULES: I'm sorry. Do we
have other copies of it?

JUDGE TUNKS: Here - here ére most of
them right here.

CHAIRMAN SOULES: Okay. Starting with
the line that says, "Eighteen years of age" change
"and®” to "who." Change "appointed" to "authorized

" Strike "motion and," put in "court order."

by.
Strike "of% and put "in." So it says, "or by a
person who 1is not a party and is not less than 18

years of age who is authorized by a court order,

in any county in which the party to be served is
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MR. REASONER: Well, Luke, don't you

found." So that --

want to just\strike that? What good does the
reference to --
| MR. TINDALL: Yeah, it's a redundancy.

CHAIRMAN SOULES: Well, it does say
that any sheriff or aﬁy’constablé can serve the
party in any county where he is found. That'é not
been the prior practice. Used to, the éheriff of
the county in which the party is found had to do
it.

MR. REASONER: But I =-- but I'm
fearful that it would be read to mean that if i
want to serve somebody in Fort Bend County, I have
to hire a process server in Fort Bend County
rather than hiring one in Houston to goiover to
Fort Bend Cddnty.

MR. TINDALL: I think Harry is right.

PROFESSCR EDGAR: Well, that's what
that "of any county in which the party is to be
served" means. It means that all those people
have to be-in that county and that's not what is
intended, I don't think.

CHAIRMAN SOULES: Well, then, let's

take it out. That's not what I thought --
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a period after "order," and then start that thing
by mail as a Qhoie other problem?

MR. REASONER: I think that would be a
cleaner way to deal with it.

CHAIRMAN SOULES: That makes sense.

JUDGE THOﬁAS: Luke, Ean we insert
where you're saying "and who is authorized by
court order" and put "written court order"?

CHAIRMAN SOULES: That's fine with me.
Any objection to that?

JUSTICE WALLACE: You want to put

any" before "sheriff"?

CHAIRMAN SOULES: Yes, sir. "All
process may be served by any," instead of "the
sheriff" in the first line. 1In the secénd line,
the same, and add "written court order."<‘0kay,
then --

PROFESSOR DORSANEO: Could you run

that --

PROFESSOR EDGAR: Let me make a quick

suggestion-here -- I mean, Luke, if I may?

MR. WELLS: Luke, which one are you

working from?

CHAIRMAN SOULES: The double-spaced
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PROFESSOR EDGAR: If this is what we

onee.

meaﬁ to say - well, first of all, we're talking
here about personal service, éren‘t we?

CHAIRMAN SOULES: That's right.

PROFESSOR EDGAR: Why don't we say
"All process may be personally sérved by any
sheriff or constable or by any pérson not a party
who is not less than 18 years old ;— 18 years of
age and appointed by motion and order."

MR. WELLS: It doesn't‘take a motion.

PROFESSOR EDGAR: Well, okay. .You've
striken "motion" -- "and is appointed by order."

CHAIRMAN SOULES: "Authorized by
written court order."

PROFESSOR EDGAR: "Authorizea by
written order."

MR. REASONER: That's redundant, isn't

CHAIRMAN SCULES: Well, "personally
served,"™ I think is, too. Why not "personally
served"? -

PROFESSOR EDGAR: "May be pgrsonally
served by any sheriff or constable.”

CHAIRMAN SQULES: Does that add
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anything "personally®” -- the word "personally"?

PROFESSOR EDGAR: Yeah; because then
we are going -to talk about mail later on.

CHAIRMAN SOULES: Well, that 1is
personal service. Mail is also personal service.

PROFESSOR DORSANEO: Well, that's the
debate. See, that's the thing.

PROFESSOR EDGAB: Well, that's fhe
problem about thatf See, really, "personal” is
ambiguous to -- it could mean in hand.

MR. TINDALL:. All right. One
suggestion; Luke, that I picked up on mine is, 1I
would delete that "by a person who is not é
party." And the reason is that laﬁer on, the way
this rule is now written, it talks about no
officer who is a party to or interested in the
outcome of the suit shall serve any process. And
I would insert down there where it has “provided,"
that's where you would put "provided no officer or
authorized person." See the single-spaced -- I
picked it up down there, and you combined the
disqualification into one sentence.

MR. REASONER: So it would read, "no
officer or authorized person"?

MR. TINDALL: That's right.
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PROFESSOR DORSANEO: Luke, all of this
stuff in the middle comes out untii we get to the
proviso, right?

MR. TINDALL: That's right. Luke, 1if
I coul@ read back from what I think might be - a
pretty clear rule -- are you agreeing, Bill, that
all that stuff about mail in the middle can come
out?

PROFESSOR DORSANEO: Yeah,. the only
thing I'm worried about is that -- I mean, this is
an old notion. This is an old territoriality
notion of sheriffs and constables being restricted
in their authority to the counties where tﬁey
function. I think all - you know, constables is
another problem in our county. Constables stay in
their precinct.

MR. TINDALL: Oh, sure.

PROFESSOR DORSANEO: And they're still
going to stay in their precinct regardless of what
this says, presumably.

MR. TINDALL: But there are those
horrible cases where they have gone outside their
precinct unknowingly and they got service, and

that was deemed to be invalid. Now, asAa rule,

they're not going to go beyond their territory
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MR. REASONER: They might mail

anyway .

something. -

MR. TINDALL: We're not going to have
them mail it. Sheriffs or éonstables or
individuals won't be mailing. It will be the
clerk only. Isn't that what we're --

MR. SPARKS (El_Paso): No.

MR. REASONER: No.

MR. TINDALL: No?

MR. SPARKS (El Paso): No. The change
that we made in November was that if the lawyer
reguests, the clerk has to because a lot of cle}ks
were refusing to.

MR. TINDALL: Oh, the clerk can,
but --

MR. SPARKS (El1 Paso): But you can
aléo have the sheriff do it under --

PROFESSOR DORSANEO: Well, you can,
but they don't. It's a nice thought, but it
doesn't happen. But what I'm wondering about, is
there something in some o;her book, like the
Constitution, that imposes & territoriality
problem? I would think not, because ali we're

really saying is that any person, including
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sheriffs and constables -- oh, no, we're really
saying more than that.

MR. ADAMS: Well, they're over the age.
of 18. Well, no --

PROFESSOR DORSANEOQO: They have to be
authorized by a court order. I'm just wonderiﬁg
if there's any other reason, othér than
old-fashioned thinking, fo; restriéting your
constable or a she;iff.to a particular geographic
location as a matter of authority or law. If
there is, then we can't solve that problem here.

CHAIRMAN SOULES: Well, there may be
some statutes that limit them; but if theré are,
they are limited, but they are not limited by our
rules.

MR. TINDALL: No. Luke, let me see if
this doesn't sort of get a basis of what we're
talking about.

CHAIRMAN SOULES: All right.

MR. TINDALL: "All process may be
personally served by any sheriff or constable or
by any person not less tban 18 years of age
authorized by written court order."

JUSTICE WALLACE: Let me run this by

you, too -- just the wording of it, Harry. "All
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2
process of personal service may be served by any
sheriff, constable, or any other pérson not a
party to the suit who is not less than 18 years of
age and 1is authorized by written court order."

MR. TINDALL: I took out that "who is
not a party to the suit" because later.on you'll
see, we have a -- provide -- there is a |
disqualificétion sentence that follows it.

JUSTICE WALLACE: Okay. This was Jjust
in structure, "any other person not less than 18
is authorized.” 1In other words, instead of any
sheriff or any constable or any other you got,
either a sheriff, a constable, or anotﬁer éersoﬁ.

MR. REASONER: That's good.

MR. TINDALL: That's right. Okay. ©So
it would read, "All process may be personally
served}by any sheriff, constable, or any other
person —m

CHAIRMAN SOULES: No.

MR. TINDALL: No?

CHAIRMAN SOULES: No. You need a
disjunctivs between sheriff or constable and then
a comma.

PROFESSOR DORSANEO: Because you

suggested that "court order" modifies all the way
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MR. TINDALL: "Comma," all right.

back to "sheriff,”™ otherwise.

CHAIRMAN SOULES: "All process may be
personally served by any sheriff or constable, ot
by any peern not less than 18 years of age
authorized by written court order.”

MR. TINDALL: Right. " And then it
would seem to me we could skip that ;— all that
next three lines and pick up where it says, "No
officer or authorized person."”

CHAIRMAN SOULES: "No officer or
person who is a party." You don't need to say.
"authorized" again, do you?

MR. TINDALL: Well, because -- no.
We're picking up "No officer or authorized person
who is a party to or interested in the outcome of
the suit shall serve any process."

PROFESSOR EDGAR: If he's a party,
he's not going to be authorized, though.

MR. REASONER: We're going to make it
clear he can't be.

MR. RAGLAND: _Why don't we just
substitute "person" for the word "officer" and go
on?

MR. TINDALL: All right. "No person
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who is a =--" oh, that's right, that cures it. "No
person who.is a party to or intereéted in the
outcome of the suit shall serve any process." I
don't know why we need the "therein."

CHAIRMAN SOULES: Period. That's
right.

MR.VTINDALL; And then the last
sentence is typed in the @ouble-spéce. It would
be "service by."

PROFESSOR EDGAR: No, we do need
"therein,” too;

CHAIRMAN SOULES: Why?

PROFESSOR EDGAR: Because the §ersdh
who may be a party and interested - oh, "in the
outcome of the suit," all right.

CHAIRMAN SOULES: Okay.

MR. TINDALL: All right, "service

by. And then the last sentence is typed "Service
by registered or certified mail and citation by
publication shall, if reguested, be made by the
clerk of the court and in which the case is
pending."” _

PROFESSOR DORSANEO;: Okaye. Let's go

back now that I understand, listening to what Sam

said, do we want to say in this first thing
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"served," any modifier at all? The guestion I
have policy-wisé is: Are sheriffs'and constables
and other persons authorized to mail?

MR. TINDALL: No.

PROFESSOR EDGAR: Not by this.

PROFESSOR DORSANEO: They are not how
by this. | |

CHAIRMAN SOULES: They>will be. Thef
are now. The sheriff and the constables are now,
and another -- if you think that a person who is
authorized becomes an officer of the court -- I
don't know how that would play out. He also would
be because under 106, "citation can be serQed Hy
any authorized - officer authorized to serve by
mail."

MR. SPARKS (El Paso): I think‘the
questidn is: Are we certain that service by mail
is personal service?

PROFESSOR DORSANEO: No, as a matter
of history, it is not. In Nauer versus Neff,
(phonetic) it says "service by mail" is
constructed service and it doesn't count.

MR. SPARKS (EL Paso): So the woid
"personally" that we are putting in there probably

should be removed, or we're changing the practice.
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PROFESSCR DORSANEO: If we're going to

do it all, let's do it like it says in 106. If

we're going to give them the whole thing say, "may

be served by personal delivery." I think 106a(l)
talks about delivery\or by mail in the ménner
provided by 106.

CHAIRMAN SOULES:_ "Personally"”
doesn't appear as a modifiéf ﬁb "sér§e" at any
place that I recall.

PROFESSOR DCRSANEO: If you ask the
question, "Is mail to you directly, personal
service on you?" I say historically,.no; maybe,
yes.

CHAIRMAN SOULES: Rusty, do you have a
point on something -- on this "personal"?

MR. TINpALL: You have to accept it in
person is what 106 says.

CHAIRMAN SOULES: Rusty has his hand
up, and I have recognized him on this.

MR. MCMAINS: Well, all I wanted to
find out was, were we intending by this rule, or
are we limited in some of the other rules as to
whether we are talking only about sheriffs and

constables of this state, or is this intended to

be -- you can get personally served in any state

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

j, 134

by a local sheriff or constable because there's
nothing here about limiting it to ﬁhe State of
Texas oOr

to --

MR. TINDALL: That -- Rule 108 covers
defendant out of state. That's a whole
different --

PROFESSOR DORSANEO: But he's talkiné
about two different -- I think we're obviously
talking about Texas constables and sheriffs. The
issue that's not addresseé is whether they can
mail outside the state as well as mail outside =--
as well as go outside their counties, and £hat has
never been addressed. That's not addressed in the
rules now --

MR. TINDALL: That's right.

PROFESSOR DORSANEO: -- in so many
words. I'm not worried about saying that constable
or sheriff --

MR. TINbALL: Well, it is addressed
under Rule 108, Bill. Any defendant outside the
state can Be served in the same manner of citation
to a resident defendant. So, if we permit mail on
a resident defendant, we also will authbrize

service by mail on a nonresident defendant.
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PROFESSCR DORSANEO: I agtee with that
construction of it, but I havé heafd a very
knowledgeable jurist say that they don't read it
that way. There is no need to get into that.

MR. SPARKS (El1 Paso): Well, Rusty has
got a good point, though. We have always had
reference of the county of residence, andee might
should say, "any sheriff or-constablé in thé State
of Texas" or something like that. I don't know
how anybody =-- why anybody would think the sheriff
of Alaska would be embraced, but --

MR. REASONER: Interestingly enough,
the way I read 108, you can have any disinteres%ed
person make service without even getting a court
order. We're making it easier to get service
outside the state than we are inside the state.

PROFESSOR DORSANEO: That's right.
They take care of it in the return. There are
tougher return requirements that have to be sworn
to.

MR. REASONER: I don't agree with
that. I mean, why --

MR. TINDALL: It has to be sworn to.
They have to verify the return.

MR. REASONER: Why? You mean I can
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just hire any jerk in Alaska, but in Texas I have
to go and get a court order?

MR. TINDALL: Uh-huh. England has a
registered sergeant-at-arms. You never hired one
of those?

MR. REASONER: I -- well, no. But it
just doesn't make sense to me to have more
stringent requirements for_in—étaté service than
for out-of-state sgrvicg.

MR. TINDALL: Well, Luke, I would =--
think in view of that discussion -- strike =-- I
would delete the word "personally served," so we
don't get into creating problems that we wéren'E
intending to create.

CHAIRMAN SOULES: Delete the word
"personally," then, in the firsp line as we read
it.

MR. TINDALL: Just say, "All process
may be served by any sheriff or constable,"” et
cetera, et cetera.

CHAIRMAN SOULES: Okay. I guess I'll
read the wEole thing, thep.

PROFESSOR DORSANEO: That defers the
guestion until we get to Rule 106, you see. 106

needs to be -- now, the problem of mail or

I
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personal delivery or whatever is in Rule 106 now.
It didn't go away, it just moved té a different
number..

CHAIRMAN SOULES: Okay. "All process
may be served by any sheriff or constablé, or by
any person not less than 18 years of age
authorized by written court ordef. No person who
is a party to or interested in the outcome of the
suit shall serve any process. Service by
registered or certified mail and citation by
publication shall, if regquested, belmade by the
clerk of the court in which the case is pending."

The motion is made that we -- are you‘makfhg
a motion that we adopt that?

MR. TINDALL: I so move.

CHAIRMAN SOULES: That's Harry
Tindali's motion. Is there a second?

JUDGE TUNKS: I second.

CHAIRMAN SOULES: Judge Tunks seconds.
In favor, show by hands. Further discussion =--
excuse me.

_ MR. REASONER: Well, I just -- just --
my only gquestion I have, it's clear that that
comprehends service by mail by these pebple?

PROFESSOR DORSANEO: No, but we have

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

12,138

more rules -- we have another rule. It is
deferred to Rule 106.

MR. SPARKS (E1l Paso)s: But I think it
is clearer they can serve by mail.

" CHAIRMAN SOULES: Well, it is under
Rule 106. |

MR. SPARKS (El1 Paso): Yeah.

JUSTICE WALLACE: It says all process.

CHAIRMAN SOULES: Those in favor,
then, show by hands unless there is further
discussion.

PROFESSOR DORSANEO: I have further --
one further thing. The last sentence -- ié the
last sentence clear that it doesn't, by negative
implication, exclude service by registered or
certified mail of these other persons?

PROFESSOR EDGAR: That's my concern.

MR. REASONER: That's the point I was
making, too.

MR. SPARKS (El Paso): How could it if
you have the phrase "if requested"? I mean, it
seems like that is a direct --

PROFESSOR EDGAR: The question is by
this sentence -- could you argue that this

precludes that sheriff or constable from affecting
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CHAIRMAN SOULES: 1In my judgment, that

mail service?

sentence should be Item 3 under 1l06a because it
tells everybody, everybody can serve it by mail.
And a clerk, 1if requested, must serve it by mail,
and that's where it really fits.

MR. REASONER: Yeah, that would be
much better.

MR. SPARKS (El Paso): That would do
it.

PROFESSOR DORSANEO: That's an
excellent suggestion.

CHAIRMAN SOULES: All right. Could we
move that, and then, Harry, would you accept an
amendment that we take the second -- no, the third
sentence --

MR. TINDALL: The last sentence.

CHAIRMAN SOULES: —; the last
sentence, and move that to a new subparagraph 3 --

MR. TINDALL: Yes.

CHAIRMAN SOULES: -- under 106a?

_ MR. RAGLAND: _I want to raise a
question, Luke. These rules, this 100 series
here, are really talking about two différent

things. It's talking about -- in 103, about
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process, 106 talks about citation, and they are
not necessarily the same thing. A‘citation is a
process, but -a process is not a citation. You'wve
got show cause. You've got injunction, temporary
injunctions and all that sort of thing. If we're
trying to get at where all process be served
according to this draft of 103, iooks like we're
going to have to do some housecleaﬁihg, eséecialiy
on 106.

CHAIRMAN SOULES: Well, how about
moving that last sentence to the end of 1037
Maybe that's still a better place for it because

it says "service by registered or certified mail

and citation by publication may be made by the
clerk in which the case is pending."”

MR. RAGLAND: And then 106, because
you've'got "citation" and it refers to "officer."
And these people appointed or authorized who are
not certified law officers, I don't think come
within the term "officer" under Rule 106.

CHAIRMAN SOULES: Well, would it soive
your prob%sm if we put this last sentence of
proposed Rule 103 -~

PROFESSOR DORSANEO: You're.doing the

right thing. The problem he mentions is a bigger
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problem. '
CHAIRMAN SOULES: Okay;

PROFESSOR DORSANEO: There isn't any
direction in these rules about how this other
process is to be served. I mean, there is just a
big hole.

JUSTICE WALLACE: You can jus£ start
out that last sentence with "In addiﬁion to the
above," and that --

MR. TINDALL: That cures it, yeah.

-CHAIRMAN SOULES: What's that?

JUSTICE WALLACE: Start that last
sentence, "In addition to the above, service byt
registered or certified mail and citation by
publication,‘shall, if requested, be made by the
clerk of the court."”

CHAIRMAN SOULES: Okay, Judge. And
where would that -- where would we put the
sentence in --

MR. TINDALL: Right before "service."

CHAIRMAN SOULES: Just leave it where
it is in 123?

JUSTICE WALLACE: Put "In addition to
the above" before "service." Start the‘sentence

with --
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CHAIRMAN SOULES: &And leave it in 1032

JUSTICE WALLACE: Yes.

P-ROFESSOR DORSANEO: But that still
doesn't -- there still is that big problem overall
of how these other orders are meant to be dealt
with.

PROFESSOR EDGAR: Well, Rule io3 deals
with service of process, and 106 talks abou£
citation --

PROFESSOR DORSANEO: Riéht.

PROFESSOR EDGAR: -- which could be
two different things.

PROFESSOR DORSANEO: It could be twd
different things, and there ié no 106 for the
other process.

PROFESSOR EDGAR: That's right, and
that'svthe point Tom is bringing up. And I don't
know that just simp;y adding, "In addition to the
above" cures the problem that Tom has raised.

PROFESSOR DORSANEO: And that's the
issue. Maybe if we change Rule 106 such that it
applies, we could consider whether we want to
change that --

MR. TINDALL: Yeah, broaden it.

PROFESSOR DORSANEOQO: -- to apply to
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1 the process. :
2 CHAIRMAN SOULES: Why don't we go

3 ahead and leave this sentence in 103 and change it
4 as Justice Wallace has suggested. And then,

5 Harry, again =-- of course, your committee has a

tremendous amount of work, but would you-all

.IIF G N G = . II— Illji;rl L

7 undertake to determine whether R&le 106 énd these
8 other rules that talk abouﬁ citation, whethér wev
9 could just substitute the word "process" for
10 "citation® or add after "citation," "or other
11 process," so that we broaden those?
12 MR. TINDALL: We can do that, but
13 we're really not changing -- to change the'ruléé
14 we have discussed here today does not create a
l 15 problem that's not already there, because Rule 103
l 16 » still talks, today, about process, and 106 is
17 citation. I agree it needs to be worked through.
' 18 CHAIRMAN SOULES: Well, but if we |
l 19 leave this language in 103 as proposed =--
20 A PROFESSOR DORSANEO: Then we can go on
l 21 and save this other problem for later.
' 22 MR. TINDALL: Yeah, I don't want --
23 CHAIRMAN SOULES: It will be just like
!f 24 I read it, except in the last sentence we will add
' 25 the word "In addition to the above," before
i
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"service."
MR. TINDALL: Right.
CHAIRMAN SOULES: Those in favor, show‘
by hands. Opposed? Okay, that's unanimously
recommended for adoption.
Next item.

MR. TINDALL: One thing, Luke, if I
can just talk because -- I did 107 because I
thought it was a mandate from the committee last
time, and, frankly, I need to talk to Sam first
about this. There was -- were you going to bring
up 107, also?

MR. SPARKS (El Paso): No, I was going
to yield to you.

MR. TINDALL: Okay. There was some
concern last time about when we start allowing
court-authorized peopie to serve papers that --
what kind of return do they have? And so, if you
have the 107 there, I put in that any return by an
authorized person, which would be distinguished
between a sheriff or constable, shall be verified
so that if we did have the true and false service,
there would at least be a criminal sanction

against them for false swearing. And that would

be the only change. And, again, 107 is talking
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CHAIRMAN SOULES: But that's the way

about citation.

it is now done and you're going to =--

MR. TINDALL: That's right. And we're
going to address that =--

CHAIRMAN SOULES: You're going to look
at that for -- V |

MR. TINDALL: We have-in_our county a
precept, which I am told exists in no other
county. You talk to a lawyer in pallas, and they
have never heard of a precept. po-you have them.
in Lubbock, Hadley -- precepts?

PROFESSCOR EDGAR: Oh, we speak'of
little else there, Harry.

MR. TINDALL: A precept -~ I don't
quite know what that creature is, but Ray Hardy
issues them frequently.

PROFESSOR EDGAR: What is it?

MR. TINDALL: It's a show cause. We
call them precepts, but -- so I don't know what
all that whole area of process includes --
injunctions, TROs, show causes. I mean, that's
sort of a lot of loose language.

PROFESSOR DORSANEO: All process is a

command to ackt.
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MR. TINDALL: It should be a summons,
but that's --

PROFESSOR DORSANEO: Those are all
just names <--

MR. TINDALL: That's right.

PROFESSOR DORSANEO: -- of things thact
we used to have around.;ike a show cause order.
That just makes me =-- wheq I try to change“my‘
forms just to say_"ordgr," doesn't say "show cause
order," it makes ?eople all kinds of
uncomfortable.

MR. TINDALL: Yeah.

CHAIRMAN SOULES: Okay. Is evéryb&dy
agreeable to this change in Rule 107? Is there
any =--

 PROFESSOR EDGAR: Why don't you just
say —-'why don't you say, "The return of the
authorized person executing the citation"?

MR. LOW: It's not really the return
of the person, it's the return of citation for
that person. It's the return of citation; it has
to be.

MR. TINDALL: All right, "return of
citation by an authorized person shall be

verified"? That's --

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

fX.147

PROFESSOR EDGAR: Well, I was just
suggesting you don't have td say "6fficer" or
"authorized person."™ You just could say
"authorized person.”

MR. LOW: The return can only be by
those people we've already said who can serve 1it,
so the return has to be.

MR. TINDALL: Well, the policy -- the
judgment you've got to make is: You give a
sheriff or constable a preferred status byl
allowing them to continue business -as usual. But
for these court authorized people, they have to

verify that they served. That was the way I dréw

it.

MR. LOW: Okay.

MR. TINDALL: So that's the reason I
put -- but I agree it should be, "The return of

citation by an authorized person shall be
verified." Sheriff and constable can do it as
they always do. |

MR. LOW: Of course, there's one
little change. It might pe a sheriff or constable
of another county. Usually, you thought it would
be the sheriff or constable of the counﬁy where

they would be available if you had to call them,
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and if it's another county, they may not be
available. I mean, you know, théyAhave always
been the sheriff or the constable. I don't know,
that's not true either, it could be service
outside. Okay.

MR. TINDALL: Well, I move that we
take 107 as proposed with changing "any" to read
"the return of citation by an éuthorized pe?son
shall be verified."

PROFESSOR EDGAR: Well, what are you
going to do with executed? Read it as you propose
it.

MR. TINDALL: All right. It would be

exactly as typed except you would strike the word

any" and you would =--

PROFESSOR EDGAR: In 1072

MR. TINDALL: In 107.

MR. SPARKS (El1 Paso): Read -- Hadley,
he's got a proposal.
MR. TINDALL: Don't you have one?
PROFESSOR EDGAR: I'm trying to find

where "any”" is. 1I've got all those three

paragraphs --
CHAIRMAN SOULES: Right against the

left-hand margin, right here.
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MR. SPARKS (El Paso): Fifth line.

MR. TINDALL: "Any" would be --

PROFESSOR EDGAR: Oh, all right.

MR. TINDALL: And just put "The return
of citation by an authorized person shall be
verified."

PROFESSOR DORSANEQO:; ‘Where does it say
Rule 108? | |

MR. TINDALL: In 108, it says, "The
return in such case shall be endorsed on or
attached to the original notice, and shall be in
the form prescribed by 107, and shall be signed
and sworn to by the party making such service
before some authorized -- by the laws of this
State to take affidavits under his hand and seal
such --"

PROFESSOR DORSANEO: I think
"verifies" is probably good enough, but it
doesn't --

MR. TINDALL: I agree.

PROFESSOR DORSANEO: -- really mean
anything, js what I'm te;ling you. It means --

MR. TINDALL: I think "verify" covers
it, frankly. But I take no pride in the adegquacy

of that. We certainly say in other instances "the
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pleadings shall be verified," and we know what
that means without --

P-ROFESSOR DORSANEO: It usually says
"yverified by affidavit or supported by affidavit,"
thbugh, in all those other places most of the
time. I think "verified" is Texas legal slang
like "sworn." And, if we are all happy with that,
that's probably okay.

MR. TINDALL: I'm happy with it.

CHAIRMAN SOULES: Okay. So the motion
is that we recommend to the Supreme Court the
changes in Rule 107 that Harry has written here,
with modification "any" in the underscored.portion
of the fifth line be changed to "a --"

MR. TINDALL: No. ®"The return of
citation."

CHAIRMAN SOULES: "A return of
citation"?

PROFESSOR DORSANEO: "The return."

MR. TINDALL: "The return of
citation."

_ CHAIRMAN SOULES: "The return of

citation," and then pick up "by an authorized

person."

Any further discussion? All in favor, show
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by handsf Opposed? That's unanimously approved.

PROFESSOR DORSANEC: Dé you have an?
changes for Rule 106 recommended, Harry, that’
conforms?

MR. TINDALL: I'm going to défer to
Sam Sparks. I did not address 106, but I think
we've got a rule suggestion pending in the Supreme
Court right now on 106, do we not, Sam, that would
delete the -- 106 deals with a whole host of other
issues that we have not really addressed here in
103 and 107 about authorizing indiViduais to serve
papers. It deals with -- if you have attempted
service, then you might try to go ahead and leéQe
it at the doorstep at the place of business. And
it goes into other issues that we have)not really

addressed here.

PROFESSOR DORSANEO: But 106 is =-- the
three rules that work togethner are 103 -- at least
most of the time -- 103, 106, and 107. And the

meat in the coconut is in 106.

MR. TINDALL: Well, for the difficult
defendant who you truly cannot find, the sheriff
has been out, and we can't find, we want to leave
it on his door.

PROFESSOR DORSANEO: That's the second
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part of 106. You see =--
MR. TINDALL: The first part of 106 is
where a court can authorize an individual to go

serve papers because the sheriff has been unable
to do so.

PROFESSOR DORSANEO: No, 106a sets
forth the basic rules on service.

PROFESSOR EDGAR: That's right.

MR. TINDALL: I anderstand that.

PROfESSOR EDGAR: Then "b" --

PROFESSOR DORSANEO: "b" is what all
lawyers talk about as using Rule 106.

MR. TINDALL: Right.

PROFESSOR DORSANEO: 106 contains the
main rule and then it contains the -- the
so-called 196 practice.

MR. TINDALL: Well, I don't think 106
needs to be changed. And if you read through it
-- in view of what we've just done to Rule 103.
Do you agree, Hadley?

PROFESSOR EDGAR: No, I don't, Harry,
because it_says "unless a citation or an order of
the court otherwise directs, citation may be
served by any officer authorized by Rulé 103."

You now mean any person authorized --
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MR. TINDALL: It should be "any.” I
agree, yes. |

PROFESSOR EDGAR: All right. And then'
also you continue down there in subdivision b, and
this is now, "the court may authorize service," it
says, "by an officer or by any disinterested adult
named in the court's order." I think that
language should be rephrased to dovefail wifh the
changes we have made in Rule 103. I)donit know
exactly what at this point, but I think some
change needs to be made there.

PROFESSOR DORSANEO: I would suggest
we could take out the "who" in that language ané
just talk about ---

MR. TINDALL: I agree.

PROFESSOR DORSANEO: “2nd the court
may aufhorize service at the usual -- or by
leaving at the usual place of abode," et cetera.

MR. TINDALL: "May authorize service
by leaving a true copy.," see?

PROFESSOR DORSANEO: It talks about
the methodL you see? It talks about a different
method, rather than the authorized methods of
personal delivery or mail. And then it_would be

-- would be is forget about who is doing it =--
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MR. TINDALL: That's right.

PROFESSOR DORSANEC: -; but would give
you a different way to do it by tacking it on
their door or leaving it with their kids, et
cetera. Now, that would work. And I would move
the changes in Rule 106 by changing in the
introduction in 106a the word "officer" to
"person,” and by eliminating in 106bkl) the words
"by an officer or by any disinterested a8ult named
in the court's order."

MR. TINDALL: All right, I would --

Luke, let me -- and I think that covers it. Do

you not agree, Bill?

PROFESSOR DORSANEO: Yeah. The only
thing I'm worried about is whether we need to go
back and rethink 107 about this -- there was an
additiohal requirement in 106b about this
authorized =-- this disinterested person being
named in the order, you see? There's a
requiremeni there, not only thaf there be an order
but that the order have the name of the person

rather than the XYZ Publication Process Serving

Company.

MR. TINDALL: I understand, yeah.

Let's take one at a time. The first thing -- 1I
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think this may be housekeeping =-- on -- does
everyoné have Rule 106 in front of-them to look
at? In the third line --

CHAIRMAN SOULES: You're not looking
at anything other than the rule book, are you?

MR. TINDALL: That's right. Does
everyone have a rule book they can look at? The
third line, strike the word "officer; and replace
it with the word "person," and that dovétails with
who can serve and then it tells how. And then
"b(l)" would strike =-- it would -- after the word
"by," the first word “an officer or by any
disinterested adult named in the court's order:"
that would be striken so that it would read "by
leaving a true copy of the citation." And those
would be the changes to make it consistent with
the chénges in 103. And I would so move.

PROFESSOR DORSANEO: Second.

CHAIRMAN SOULES& Okay. Restate them
again, please, for me, Harry. Let me follow it
one more time.

_ MR. TINDALL: On 106, strike the word
"officer" and replace it with the word "person.”
CHAIRMAN SOQULES: In the sécond line

of 106av?
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MR. TINDALL: Yes. And then under
106b(1l) where we have the word "by;" delete the
phrase "an officer or by any disinterested adult
named in the court's order,” so that it would read
"by leaviné a true copy of the citation," et
cetera, so that 103 then becomes who may serve,
and 106 really becomes =--

PROFESSOR DORSANEO: Methods, yeah.

MR. TINDALL: Method of service. Do
you agree, Bill?

PROFESSOR DORSANEO: Uh-huh.

‘MR. TINDALL: The caption really
becomes -- "Method of Service" would be the
caption. :

PROFESSOR DORSANEO: Right.

MR. TINDALL: And that's, essentially,
you'velgot to serve them .in person; or by court

order, you can leave it at the doorstep.

PROFESSOR DORSANEb: No, that all

.looks -- we're getting -- oh, to hell with it, be

guiet.
_ MR. TINDALL: Okay. And the last
change -- the last change would be on 107. <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>