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3
— 1 SUPREME COURT ADVISORY
~— 2 BOARD MEETING
3 November 7, 1986
4 (Afternoon Seéssion)
5
6 CHAIRMAN SOQULES: Witat is the 997
7 MR. TINDALL: Okay. If you'll tUrn in
8 your -- if you've got your rule book, turn to page
9 144 and look at Rules 99, 100 and 101. And when I
10 circulated the first draft, you know, I started
11 with 103, but it Kind of sPilled over to 102. And
12 then somecne suggested that we combine Rule 99,
13 which is gsort oO0f the Content -- the issuanCe of
14 content to citation into one rule..
15 And so, if you'll see what I did on page 37
16 | on your handout, part of it, in combining it, I
17 took inspiration from the Federal Rule 4, but it's
18 no substéntive change.
19 CﬁAIRMAN SOULES: Okay. Do you have
20 any -- is there anYthing troubling about this?
21 MR. TINDALL: No, I thouyght it was --
22 I think it was B1il who suggésted that we combine;
23 and I have no pride in authorship. Rule 99 starts®
% 24 out -- well, you can read what it is and I just --
) - 25 - that's ; ﬁoint rYeally -- the éitation'issuénce,
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1 and then you go to the form of the citation and
r
L 2 the other one about other -- Rule 100 didn't seem

3 to say much. And then you héave Ehe reguisite,

4 which I said form the citation. The rest of it

5 seemed to be a redundancvy.

6 CHAIRMAN SOULES: Okay- DOes anyone

7 have any -~--

8 PROFESSOR EDGAR: I'm just looking at

9 Rule 101, current Rule 101, And it just says the
10 citation shall be styled "Tihe State of T<xas," and
11 I don't see that in here.
12 MR. TINDALL: NC ., And I'll tell you
213 why. That got back to what Tom Ragland pointed

14 out, I think, that you go to Rule 15. And it

15 says, "The style of all writs and process shall be
16 'The State of Texas.'" So, it was already covered
17 by Rule 15.

18 ‘ CHAIRMAN SOULES: Writs and process.
19 .Why don't we --

20 MR. TINDALL: See, when you go to Rule
21 15, which we're not tampering with today, it says
22 that it will be styled “The State of Texas."
23 CHAIRMAN SOULES: But it doesn't say
24 anything about citation.

25 - " MR. TINDALL: Well, not -- writ or
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5
—_ 1 process, and a citation would be a fofm of
- 2 process. So, it was -- I didn't put it into 99.
3 | CHAIRMAN SOULES: It wouldn't be -- it
4 wouldn't take much to put the citation, %"shall be
5 stvyled 'The Stéte 0f Texas' and be signed by the
6 clerk." |
7 MR. TINDALL: Oh, no, certainly not.
8 It's just conceptual -- 1if you want the issuance
9 and the content of the citation in one rule, then
10 we would combine 99, 100 and 101 into one rule.
11 CHAIRMAN SOULES: Do you see anything
12 else major or minoxr, Hadley?
13 PROFESSOR EDGAR: Well, it just -- 101
14 continues on it. It says, "It shall date the
15 filing of the petition, it's fiie number," and I
16 don't see that in here. And I think it ought to
17 have that in it.
.18 ' ' MR. TINDALL: Well, let's see.
19 PROFESSOR EDGAR: And the style of the
20 case, I think that ought to be in there.
21 MR. TINDALL: Why don't I pull this
22 one down?
23 PROFESSOR EDGAR: And it also says
24 that it shall be accompanied by the copy of the
25 plaintiff's petiéién, and I don't see that in
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I 1 here.
— - 2 MR. RAGLAND: It's got the 90 days --
3 MR. TINDALL: Let's pﬁll it down,
4 Luke.
5 CHAIRMAN SOULES: Okavy.
6 MR. TINDALL: I don't want to rewrite
7 it here.
8 CHAIRMAN SOULES: We'll just table and
9 -
10 MR. TINDALL: But if you want to, I'1ll
11 continue to combine ﬁhat into one rule.
12 PROFESSOR DORSANEO: Uh-huh.
13 CHAIRMAN SOULES: We'll table this
14 until the next agenda -- until the next meeting.
15 MR. TINDALL: Now, have we finished
16 102 to 107, Luke? Because that's what I had
17 worked on.
18 ' CHAIRMAN SOULES: Yes.
19 MR. TINDALL: I got your mailer this
20 week.
21 . CHAIRMAN .SOULES: Yes.
22 MR. TINDALL: Now, life was going
23 along relatively smooth until we got this
‘24 Committee on Administration proposal.
25 - CHAIRMAN SOULES: Incidentally, Pat
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1 Hazel, a friend of all of us, 1is here.  Pat is the
-
== 2 chairman of the Committee on Administration of
3 Justice, and he's got them moving effectively
4 hearing -- working on new rules.
5 And they did have a meeting recently and
6 approved some things for us, which that's what
7 Harry is saying here. He got some things late,
8 but that's good because we want to get them all
9 reviewed.
i0 Pat; we're going to report on one of the
11 rples that you had on your committee. Now, Harry
12 is going to report on the citation rules.
13 MR. TINDALL: Pat, I'm sorry I missed
14 your calls. I did call you on_this. Let's
15 assume, because this gets a litﬁle intricate --
16 o 1et's assume.102 through 107 is as we voted here
17 today, and then overlay those changes with‘what I
p 18 have juét handed you. And I'm sorry, I gave away
19 my only =-- do you have one, Luke?
20 CHAIRMAN SOULES: I've got two, thank
21 you. |
22 MR. TINDALL: All right. First of
23 all, the committee ~-- 1f you will lock back now,
24 to sort of tell you where we're going -- look on
25 Rule 103. Assume that tﬁé Ehanges on 103 that
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11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

change.

getting a green card back.

green --

get that any longer.
CHAIRMAN SOULES:
by mail. You cannot serxrve by
MR. TINDALL: You
get the defendant to sign it;
CHAIRMAN SOULES:

MR. TINDALL: But

8

I've got here have the changes the we voted today
so that it would say, "Citation and other notice
may be served by any sheriff or constable or other

person authorized by law." That would be our

The key change is that the Committee on
Administration of Justice informs us that you
cannot have restricted delivery of -- restricted
delivery of certified or registered mail to the
addressee only. So that, really, we do not have

an effective way of serving someone by mail and

PROFESSOR DORSANEO: Getting a

MR. TINDALL: What?
PROFESSOR DORSANEOQO: That's just not
delivery of restricted addressee only, now, right?

MR. TINDALL: That's right. You don't

So, you cannot serve
mail.

could get lucky and
I suppose.

Yes.

you can't restrict
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9
_ 1 it to the addressee only.
4; 2 CHAIRMAN SOULES: If that gets the job
3 done, 1f he signs 1it. I guess it‘does. I mean,
4 it sounds silly but service has been pretty
5 technical.
6 MR. TINDALL: That's right.
7 CHAIRMAN SOULES: And if you don't
8 mail with restricted to addressee only, certified,
9 you have not literally complied with the rules and
10 you cannot restrict addressee only -- post office
11 -- with no -- its notice available.
12 PROFESSOR EDGAR: When did they gquit
13 that?
14 MR. TINDALL: The Committee on
15 Administration of Justice says about a year and a
16 half ago.
17 PROFESSCR DORSANEO: Yeah, a long time
18 ago.
19 MR. HAZEL: It was guite awhile ago.
20 MR. TINDALL: So, what we ‘have here,
21 then, is 103 purged of the provision that service
22 by registered or certified mail is deleted. So
23 that you simply say, “"service of citation b&
24 publication."
B 25 We purged 103, as we voted on it'gefpre
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10
1 lunch, of any reference to service by mail.
[ ' : ﬁ
— 2 That's the only change that would be done to 103.
3 We voted on it before lunch to iﬁcorporate what
4 the Committee on Administration of Justice has
5 proposed.
6 PROFESSOR DORSANEO: There still is
7 certified mail and registered mail.
8 MR, TINDALL:‘ Yes. But it's
9 restricted delivery only, not addressee only.
10 B PROFESSOR DORSANEO: Well, I don't see
11 why we can't usé service by mail and just use the
12 service by mail that's available even though it's
13 different.
14 ' MR. TINDALL: Well, we come to that in
15 the next rule. |
16 PROFESSOR EDGAR: What yvou're
17 suggesting, then, is on page 39 that we just
18 simply aglete "service by registered or certified
19 mail." is that what you're saying?
20 : MR. TINDALL: That's right. "Service
21 by registered or certified mail and" would be
22 stricken so that it would say, "citation by
23 publication," you see.
- 24 . PROFESSOR EDGAR: Well, "service by
“ © 25 citation.” You would strike’oﬁt“"regisgeféd or
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1 certified mail and" --
:] 2 MR. TINDALL: That's correct.

3 ' PROFESSOR EDGAR: Okay. I just wanted
4 to know what you're proposing.
5 MR; TINDALL: Ckay. So that it would
6 read "Service of citation by publication shall, if
7 requested."
8 CHAIRMAN SOQULES: Then we're going to
9 come up with a new way to serve by mail.

10 MR. TINDALL: Yes. Now, that's the

11 only change on 103, if you want to go with what

12 the Committee.onvAdministration of Justice had

13 done.

14 Now, turmn, if you will, your attentions tq

15 106. And let me tell you what‘ghis long --

16. because it's a long, long proposal. It goes on

17 for two and a half pages.

18 ' PROFESSOR DORSANEO: It's a copy of

19 Federal Rule 4, basically.

20 MR. TINDALL: It's exactly Federal

21 Rule 4 with about the only changes using the words
22 "citation" instead of "summons" and using the word
23 "petition"” instead of "complaint." And what it

24 would mean is that under 10é, you either serve

25 them in person or, in the altérhativef‘you an:~
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. 1 ‘mail it to them and they have 20 days to -- well,
- 2 read what it is. You'll see.
3 You mail it to them, and if ﬁhey get it and
4 they want to accept that kind of service, they can
5 and they mail you back the return. If they don't
6 cooperate with you -and you have prcof of service
7 on them and you have to serve them by sheriff or
8 constable, then the Court will tax the cost which
9 vou go through against the defendant unless for
10 good cause shown.
11 ' PROFESSOR DORSANEO: So, if they don't
12 send you back the acknowledgment, you're back to
13 go.
14 MR. TINDALL: That's right.
15 PROFESSOR DORSANEO: If I advise my
16 clients to throw away the notice and
17 acknowledgment and we have no alternative other
18 than somé court order mechanism or something like
19 that.
20 . MR.'TINDALL: That's right.
21 PROFESSOR DORSANEOQ: That's what I
22 don't like about the federal rule because if they
23 don't send back the damned acknowledgment, then
= 24 you haven't accomplished anything.
- 25 | ; MR. TINDALL: Except this, and this is

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES



13
_ A 1 where I'm open to it: You have thousands of debt
a— 2 cases and you have thousands of tax cases. And I
3 don't know if it would be an econbmic alternative
4 in those hundreds c¢f thousands of cases if they
5 couldn't mail them out. If they mailed out a
6 thousand of them, they got four or 500 of those
7 defendants to sign receipt of the papers, that
8 they have avoided a lot Qf expensive service.
S Department stores suing on their accounts.
10 The one thing I changed from the Committee on
11 Administration, Pat, after talking to Luke, was it
12 would be an alternative method of service, not --
13 the federal rules mandate, as I read them, that
14 you go with the mailing before you can g§ to the
15 marshall. |
- 16 PROFESSOR DORSANEO: No. The federal
17 rules don't do that. The federal rules say you
18 follow Ehe state rules or you do this notice and
19 acknowledgment.
20 . _ MR. TINDALL: Okay.
21 ' FRUOFESSOR DORSANEO: All right.
22 | MR. TINDALL: Now, I'm not that -- I
23 don't practice in those courts that much.
24 PROFESOSR DORSANEO: And really
25 “that's -- ' T
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— 1 : _ . MR. TINDALL: That's about what we've
- 2 done here. If we authorize a sheriff or constable

3 or other persons by law, apﬁointea person, or by

4 this mailing method, we've got a pretty close

5 match to the federal method.

6 PROFESSOR DORSANEC: Ckay. But the

7 federal method 1is supplemented by the state

8 method, and we kind of --

9 MR. TINDALL: If we have our method
10 and the mail method, you see --

11 PROFESSOR DORSANEOQO: Federal Rule-4 is
12 not a great rule. And the main problem is that if
13 they don't send back the acknowledgment, then you
14 basically have accomplished nothing whatsoever.

15 MR. TINDALL: Well, I talked to people
16 that do more federal practice. I do nil, so I

17 can't comment upon its efficiency other than it
18 hadn't abpealed to me for people who file hundreds
19 of lawsuits. To me, it delays your citation by 20
20 days beceause if I have a rush, I'm going to hire
21 someone to go serve the papers. I don't have to
22 wait 20 days to do it. So, I made that -- that's
23 what I didn't 1like about it.

24 MR. HAZEL: I know there's -- one of
25 the brobiems the federal has had, thefe are:tﬁo'
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. 1 lines of cases in the circuit courts on whether
-t 2 they get actual notice, and you can prove that
3 even though it didn't whether that's still gooa or
4 not. One line is saying "yeah" and the other is
5 saying "no." You've got to go back and serve
6 them.
7 | One of the things that this does, you dbn't
8 have to -- if this doesn't suéceed, vou don't get
9 it back in the 20 days, you can immediately go to
10 the Court for a substituted motion. You don't
11 have that probiem, and so you can get -- have the
i2 other kind of process served.
13 MR. TINDALL: But, Pat, we cured that
14 this morning.‘ We've authorized -~
15 | MR. HAZEL: Oh, you're going to cure
16 that.
17 MR. TINDALL: We're going to eliminate
18 all of Ehose affidavits that you've attempted
19 sexvice and so forth. So, the gqguestion is, if the
20 rules would allow service by a sheriff, a
21 constable, anyone authorized by the Court or
22 anyone authorized by law in the event the
23 legislature creates a regulated scheme, would the
24 - Committee on Administration of Justice st;ll'want
25 this mail method? To me, it's not --
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1 N MR. HAZEL: I think -- all the
— »
L 2 committee on the Administration of Justice was
3 trying to do, I- think, was trying to get rid of
4 the addressee only problem, still providing somne
5 way ©0f doing it by mail and trying to use the.
6 federal as a model for it, and using it rather
7 than going immediately to having a court order,
8 let it trigger the -- ybu know, the unsuccessful
9 so that the Court can go ahead and order 1it.
10 But if you've done away with the need to show
11 some other unsuccessful, you may not need it. I
12 thought one of the things, also, that we had
13 provided -- I thought it was in Rule 103 that the
14 lawyers could mail this. I thought that was --
15 CHAIRMAN SOQOULES: ’Yés.
16 MR. TINDALL: That's right.
17 MR. HAZEL: I don't see it on this
18 alternaée method. Maybe I'm looking =--
19 | MR. TINDALL: Maybe I -- no, it would
20 be 106a(l) (2). I tried to take exactly what the
21 Committee on Administration of Justice did. |
22 MR. HAZEL: Weil, I thought we had put
23 it in 103, saying that the lawyers coula do it
24 pursuant to 106. But it doesn't provide --
) 25 MR. TINDALL: Well, I didn't -- I

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES



17
—_ 1 didn't -- I changed it a little bit, not trying to
—!- 2 change the content of what ycu did. My federal --
3 my federal friends -- friends of ﬁine that
4 practice in the federal courthouse tell me they
5 don't like service by mail. it's awkward, it
6 delays getting papers done, and they just don't co
7 it. They use private process.
8 JUSTICE WALLACE: Does the clerk
9 charge for that citation which you have to send by
10 mail?
11 MR. TINDALL: Yes, you see -~
12 JUSTICE WALLACE: And then you would
13 have to go back and pay again to get another
14 citation if that one is not returned?
15 MR. TINDALL: I thiﬁk that's right.
16 '~ You couldn't just Xerox it and give it to your
17 process server. Isn't that right, Pat?
18 ' MR. HAZEL: I'm not following what
19 you're --
20 JUSTICE WALLACE: In other words, if
21 yYyou send one out by mail, you're going to have to
22 pay the clerk to issue that citation. If it
23 doesn't come back, then you've got to go down and
24 pay again to get another one by some other
T 25 method. _
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. 1 MR. HAZEL: Yeah, the provision is in
— 2 there just like it is in the federal rule. If

3 they don't return it, they have gbt it by mail but

4 won't return it, then you can have the cost

5 charged against them. Now, that sounds more like

6 it's a problem more lawyers aren't going to fool

7 with.

8 ' MR. TINDALL:_ That's right.

9 MR. HAZEL: Hell, who's going to go

10 down for a hearing to get $35 or something?

11 PROFESSCR EDGAR: The time expended in

12 that would not be cost effective.

13 | MR. HAZEL: That sounds 1like a

14 ridiculous kind of provision to me. I really

15 don't think the Administration of Justice

16 Committee is at all, you know, enamored of this

17 other than we've got to get rid of that old

18 addressée only because it just doesn't work except

19 unless iﬁ just happens to work, if somebody just

20 happens to sign it.

21 PROFESSOR DORéANEO: Well, somebody is

22 ' going to send back something if it's certified

23 mail, right? Somebody is going to send back some

24 kind of a green card. It's going to come back.

© 25 Something is =-- _
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} 1 MR. HAZEL: You'll know somebody
— ‘
L— 2 got --
3 PROFESSOR DORSANEO: There's some
4 return.
5 CHAIRMAN SOULES: No. 106a(2) is
6 dead. Texas has no mail service. You cannot
7 serve by mail in Texas at all because 106a(2) saye.
8 the only way you can do it is to restrict delivery
S to addressee only and that is not available.
10 PROFESSOR DORSANEO: OCkay.
11 CHAIRMAN SOULES: So, you can -- and
12 service of citation is a very technical thing.
13 PROFESSOR DORSANEO: What is
14 ~available?
15 CHAIRMAN SOULES: 'Jﬁst because you
16 send it certified mail and you get a green card
17 back signed by agent, you have not complied with
18 the subétitute service rule, and if you don't,
19 then vyou don;t have service.
20 PROFESSOR DORSANEO: A11 right. But
21 we're changing the rule, though. |
22 CHAIRMAN SOULES: Now, this -- what
23 this does -- you know, just speaking for it here,
24 I think it does not make sense to mail a copy of
- 25 | - the citation, to have to mail a copy of the
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- 1 citation.
— 2 PROFESSOR DORSANEO: It doesn't. It
3 doesn't at the federal level eithér because the
4 summons tells you the same thing that this notice
5 '. tells you.
6 CHAIRMAN SOULES: So, what I think you
7 should do is mail a copy of the petition with this -
8 thing on it. Now, why does that help? If, for
9 example, in family law practice, if you represent
10 the petifioner and you send this to the
11 respondent, the respondent and petitioner probably
12 have communications and you can communicate to the
13 respondent that if he doesn't send this
14 acknowledgment back, he's going to have to pay
15 some court costs. There 1is somé motivation.
16 There is some reason for them to take action --
17 that they're going to have to pay the cost of
18 issuing é citation and I think we put in here
19 attorney;s fees. Is that in here now, Harry? We
20 talked about that.
21 MR. TINDALL: No, I didn't get that.
22 I didn't have time to incorporate heow that would
23 be done, the taxing of it, and just -- what's
24 provided is down at the bottom on the alternate
25 ) p}oposal page is that however and unless for good
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L 1 cause -- "Unless good cause is shown for not doing
— 2 §0O the Court may order the payment of cost of
3 other methods of personal service‘by the person
4 served if such person did not complete returning
5 of it."
6 CHAIRMAN SOULES: The cost including
7 reasonable attorney's fees and --
8 PROFESSOR DORSANEO: You would have to
9 change the form then.
lOV CHAIRMAN SOULES: What?
11 PROFESSOR DORSANEO: Change the form.
12 And I'm prepared to vote for this if yéu -- notice
13 an acknowledgment -- if you take out, as you
14 suggested, the citation becausg that's stupid in
15 the federal rule, too. BecauSe'there are
16 alternate wayé to provide someone with the
17 information they need to have in order to know
18 what to.do after they receive a copy of the
19 petitioh complaint. Federal rule shouldn't say
20 send the summons either. That's just dumb in it.
21 CHAIRMAN SOULES: Yeah.
22 PROFESSOR DORSANEO: Okay. So, we
23 shouldn't copy what the federal rule has that is
24 silly in that respect. But I don't think the
25 a peéﬁlé are going to send back thefackdowledgment.
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1 I just don't think that theyire going to. So, I
—
L 2 think we end up with a nice superstructure that's
3 going to accomplish really nothiné.
4 MR. TINDALL: Well, that's what my
5 federal -- lawyers in the federal courthouse say
6 it's just not used. Does anyone here have an
7 experience otherwise?
8 CHAIRMAN SOULES: I wouldn't have any
9 hesitation at all using the family law case -- TRO
10 -- saving money.
11 MR. TINDALL: Right. Well, what
12 happens in those is you just write the defendant
13 and tell him to go get a lawyer and you'll serve
14 him.
15 CHAIRMAN SOULES: ‘Yéah, but now he's
16 coasting. He's got the walk. But there is no
17 sanction.
18 ' MR. TINDALL: That's right.
19 CHAIRMAN SOULES: There is nothing to
20 " cause him to send it back.
21 MR. TINDALL: Embarrassment at work.
22 ‘ CHAIRMAN SOULES: Yeah, you can say
23 that. But here --
24 PROFESSOR DORSANEO: I mean, this
25 |- - Wouldrﬁélfine. It will work when it works, if
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vyou're fixing to take

guestion, Bill. When
part of it out,

copy ©of the petition?
see they acknowledge

PROFESSOR

MR. BECK:

PROFESSOR
leﬁter says.

MR. BECK:

PROFESSOR
-- it sa&s,l"You must
part of this form and
completed form to the

right.

citation.

form, you must answer

CHAIRMAN SOULES:

MR. TINDALL: No,

form to the sender within 20 days,

23

that citation part out of

it.

CHAIRMAN SOULES: Theﬁ why nét give it
a try? I mean =-- David.

MR. BECK: Well, I just have a

yvou say take the citation

you would just be sending them a

That's right, but

you would send --
DORSANEO: Read this.
Pardon me?
DORSANEO: Read what this
That's the acknowledgment.
DORSANEO: The notice says
complete the acknowledgment
return one copy ©of the

sender within 20 days." All

"If you do not complete and return the

you may be

regquired to pay any expenses incurred in serving a

If you do complete and return this

the petition as required—ﬁy
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. 1 the provisions of the citation." We have to
e 2 change reference to the citation to say you must
3 answer the petition at a certein interval.
4 MR. BECK: That's what was bothering
5 me because it was a citation telling us what they
6 have to do.
7 PROFESSOR DORSANEO: I didn't read
8 this. I assume it was the same as the federal
9 form. It's a little bit model from being
10 changed --
11 | MR. HAZEL: I still want to mention
12 , something, though. If you adopt this, it seems to
13 me the only person allowed by these rules to mail
14 this is the sheriff or constable.
15 PROFESSOR DORSANEO:' That's right.
16 MR. TINDALL: No.
17 MR. HAZEL: And that's not what I
18 think - that's not what we intended. We intended
19 for 1awyérs --
20 ' MR. TINDALL: I didn't intend -- Pat,
21 I did not intend that in drafting this. I simply
é2 toock 106 =-- |
23 MR.'HAZEL; Well, it doesn't say
24 anywhere in 106, that I see, who can mail it, but
25 103 says who caﬂ‘sérve and that's only the sheriff .
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—_ 1 or constable.
— 2 PROFESSOR DORSANEO: Cr authorized

3 person.

4 MR. TINDALL: Well, except for -- all
5 right. I understana what you're saying. But I

6 intended for the attorney to go down, 1if we

7 adopted this, file the suit, get the citation,

8 bring it back to his office and mail it to the

9 defendant.
10 CHAIRMAN SOULES: I think this ought
11 to be in a different rule, something like "notice
12 of petition," not really "service." This doesn't
13 get service.

i4 MR. TINDALL: It really doesn't. It
15 delays 1it.

1l6 ’ PROFESSOR DORSANEO: It sﬁpposedly
17 works in California. That's where it was copied
18 from. That's where the fgds got it, the notice
19 and acknowledgment procedure.

20 CHAIRMAN SOULES: Notice cof suit. Ana-
21 I frankly think -- I think there is something |
22 unfair about requiring a party who's acknowledged
23 service to answer. I think this ocught to be when
24 it's filed by the -- plaintiff's attorney ought to
25 constitute it: S 7
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_ 1 MR. TINDALL: Could I propose thié,
— 2 Pat, if this wouldn't do violence to your
3 committee's work? We just voted ﬁhis morning to
4 make substantial changes in the way the papers can
5 be served that welnot adopt this mailing process
6 at this time and let's see how the new provisions
7 for court appointed persons or anyone else
8 works.
9 MR. HAZEL: Well --
10 MR. TINDALL: I'm not trying to fight
11 the Committee on Administration of Justice.
12 MR. HAZEL: No, I understand. I don't
13 think you're going to fight. We set this up
14 primarily trying to handle that addressee only
15 problem. That was the problem.
16 - PROFESSOR EDGAR: It's obvious, Pat,
17 and you:re right, that 106a(2), as it is now in
18 our ruleg, is no longer effective. I mean, we
19 can't serve that way any longer and we've got to
20 do something with that.
21 MR. HAZEL: Yeah, that's got to be
2é gotten rid of.
23 PROFESSOR EDGAR: And I --
24 MR. TINDALL: That's a separate issue.
25 though. - o '
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MR. HAZEL: And we were trying to comé
up with a federal method if we want a mail
method. Now, if you revamp it eﬂtirely SO you've
got -- our big problem we were having, I remember
-- because Luke was there -- with getting the
private process servers is we didn't want to get
the Texas Supreme Court in the having to get in
the business of regulating those folks. .The
legislature 1is going to have to do that sort of
thing. And that's why we wanted to leave some
room that that could be put in because we didn't
want to put it in.

PROFESSOR EDGAR: Well, 1f we deal
with the problem that we know we have, that is,
deleting the restriction addressee only, then we
kind of get into the ﬁroblem, though, that you
have presented in your alternative here to Rule
106.

I mean, it seems to me that simply deleting
the term "with delivery restricted to addressee
only" creates more problems than it solves. I
mean, we've got to go further. Am I right about
that or --

MR. TINDALL: You're right.

CHAIRMAN SOULES: You know, when this
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1 rule was first adopted -- or recommended by this
—
L 2 committee and sent to the Supreme Court, that
3 business with delivery restricted\to addressee
4 only was, in my judgment, unnecessary. And I
5 argued against it in this meeting whenever it was,
6 six, seven years ago. Because it was my feeling
7 that if you got a green card back, just an
8 everyday certified return receipt green card back,
9 that appeared to have a signature on the
10 addressee, or if it's not, it's a signature of
11 somebody purporting to be his agent, that that was
12 enough due process. It's probably barely enough,
13 if it is enough.
14 | But if it is enough, then you've got him fdr
15 a default judgment. And I coula never see this
16 addressee only working because, you know,Aas'soon
17 as you get to that point in getting the green card
18 signed;’you've got somebody's attention and he
19 ain't going to claim it. And that's why it hadn't
20 worked particularly weil.
21 PROFESSOR EDGAR: What happens, then,
22 if the defendant's name is John Smith and it comes
23 back signed by Pete Jones?
24 CHAIRMAN SOULES: He can always -- I
25 believe a defendant can prove th;tgyou never got
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personal service and get a judgment vocided in the
bill of review. Isn't that right?

PROFESSOR EDGAR: Yeaﬁ.

CHAIRMAN SOULES: At any time. So, he
comes 1in, you'vg got a default judgment,. you send
notice of judgment. You've got whatever his name
is -- John Jones signed on for Sam Smith and.it
says, "agent of addressee." "John Jones, agent of
addressee," that's printed on the form.

You take a default judgment, send out notice
of default judgment. He either gets it and comes
in or doesn't get it and never comes ‘in until

execution comes. But even whenever the sheriff

shows up on his door, if he can come and show that .

it wasn't his agent, he doesn't know anything
about this, then that default judgment -- and he
never had personal serviée -- that default
judgmenf is voided for lack of personal service.

And I always felt that somehow that all played out

if you just plain certified return receipt -- is
the registered mail still -- does that still
exist?

MR. TINDALL: Uh-huh.

CHAIRMAN SOULES: Okay.

PROFESSOR DORSANEO: You Sﬁill get a
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. ‘ 1 | . green card back, it just doesn't --
— 2 CHAIRMAN SOULES: 1It's not addressee
3 only.
4 PROFESSOR DORSANEOC: But that never
5 worked anyway. I mean, as you say -- I mean, the
6 postman never did that;
7 CHAIRMAN SOULES: It never did -- no
8 they -- they just take i; like a regular gréen
9 card ana you get John Smith or whoever -- whatever
10 names I've been using.
11 MR. HAZEL: That's why they dropped it
12 because the postman =--
13 CHAIRMAN SOULES: And it's never been
14 used. Probably if we took out'"delivery
15 restricted to the addressee ohiy," the Texas
16 process as it all plays out in all the rights that
17 a judgment debtor has access to probably protect
i8 us from'the due process challenge.
19 JUSTICE WALLACE: We've got another
20 problem here. If the green card comes back with
21 the addressee's name on it, there's no way you can
22 tell whether he signed it, his kid signed the
23 card, or his wife signed it for him or who.
24 Right now on our bar there's a stack of greén
25 cards, about four or five of thém.m The mailman
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. 1 leaves them there and says, "Sign a couple of
- 2 these and put it under the mat. When I've got a
3 letter for you, I'll pick it up ahd I'll leave
4 this for you."
5 And so you an't have the safety of the
6 mailman sayinfg . so and so must sign this so I
7 give it to you And if our mailman does it =--
8 we've had about three in the last month and every
9 one of them follow the same procedure. I assume
10 the entire postal service in Austin is delivering
i1 that mail on that same basis. All they want is a
12 card signed énd they've done their thing. And
13 vou're just begging for problems on default
14 judgments and you try to get one based upon
15 somebody's name being on that green card.
16 PROFESSOR DORSANEO: I think I'm
17 convinced that the notice and acknowledgment
18 procedufe, as defective as it might be, 1is going
19 to work a little bit better than nothing at all,
20 which is what we have 1if we use certified or
21 registered mail and erase the words "Gelivery
22 restricted to the addressee only."
23 MR. TINDALL: Well, that gets us back
24 then, you see. If we go that route, Bill, look at
25 | the alternate proposal then. - 103 saﬁifizes the -
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. l: reference to mail. And 106 deletes that |
— 2 restriction. 106a(2) is deleted, and substituted
3 in its place is this acknowledgmeﬁt procedure.
4 CHAIRMAN SOULES: And this needs to be
5 a completely separate rule, though, this thing
6 what wé've got here. Because 106 says how peocple
7 authorized by 103 can effect service, the 106 that -
8 we talked about before lunch.
S Now, we're talking about how lawyers and
10 parties can give notice of suit to others and
11 invite them to acknowledge that they have notice
12 of suit. It seems to me those are -- Hadley, I
13 think you were pointing out, and someone else,
14 that the 106 is restricted to people described in
15 103. '
16 : PROFESSOR DORSANEO: Although that
17 would be easy to change by modifying (a) -- the
i8 introducﬁory language part A -- cover only (a)l.
19 | MR. TINDALL: Pat, I did not --
20 CHAIRMAN SOULES: What about this
21 sitﬁation, théugh? Shouldn't -- if a parﬁy is
22 going to cooperate to the extent of returning an
23 acknowledgment of notice of suit, when that's
o 24 filed by the plaintiff, shouldn't that constitute
) i 25 - _an answer? Why? - A )
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. 1 o .~ PROFESSOR DORSANEO: I want to have
- 2 more -- I want to have the time to answer. See, I
3 want to --
4 ' CHAIRMAN SOULES: I mean to prevent a
5 default judgment. See, this says 1f you don't do
6 something else -- and I don't know whether a lay
7 person really is going to read all that or not.
8 He just says oh, I'm jus; acknowledging the suit.
9 He sends it back. It doesn't really sink in that
10 he's got to do something else.
11 Why isn't this an appearance? Stop calling
12 it an answer. When this is filed, why should it
13 not be the appearance of the person who has
14 cooperated in acknowledging suit? What -- then at
15 least you've got a contact if‘fou want to try to
16 - start discovery. He‘§4in-the lawsuit. You don't
17 have to serve the citation. And you've got 21 (a)
18 and all'the alternative methods.
19 PROFESSOR DORSANEO: What you're
20 -saying is the noticerand acknowledgment procedure
21 that may work reasonably well in the fedefal'coﬁrt
22 system beéause of the nature of the cases and the
23 parties may not work so well down in the county
24 court at law where some poor schnook has been suec
B 25 ‘for, you know, a couple thousand dollars. - -
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- 1 . MR. HAZEL: Wéll, you've raised
— 2 another intefesting point. If you file one of
3 these things, have you made an apéearance and have
4 vou waived wvenue?
5 MR. TINDALL: I know. Venue pleas to
6 the jurisdiction, I mean --
7 MR. MCMAINS: Venue in 120(a). I
8 mean, what do you do with all -- if you treat it
9 as an appearance, then there's a lot of things
10 that are going to go by the board before a lawyer
11 gets in.
12 MR. HAZEL: Yeah, you better not --
13 you better not call it an appearance. This has to
14 be some kind of an acknowledgment of notice.
15 MR. TINDALL: Well, that's all that's
16 in the =-- |
17 MR. HAZEL: It would have no other
18 functioﬁlexcept --
19 _CHAIRMAN SOULES: Okay.
20 PROFESSOR DORSANEO: Do we want to
21 surrender to the problem that mail service is a
22 real problem and just eliminate a(2) from Rulie 106
23 for now?
o 24 CHAIRMAN SOULES: I'd rather eliminate
k 25 N "reé£ricted to addressee dhly" andrletfpeople try
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1 it.
ij 2 PROFESSOR EDGAB: See if it works.

3 CHAIRMAN SOULES: And‘see if it

4 WOrks. And if somebody wants to try it and take a
5 default judgment, why --

6 MR. TINDALL: I'd go with Luke.

7 CHAIRMAN SOULES: ~-—- power to them.

8 MR. TINDALL: Let's eliminate that.

9 PROFESSOR DORSANEOQ: And put this
10 notice and acknowledgment thing on for further

11 study?

12 CHAIRMAN SOULES: Put it on our next
13 agenda. I think it's got scme -- it really needs
14 some study.

15 PROFESSOR DORSANEO: Maybe check to
16 see how it really is working in California where
17 it apparéntly is in use in the state superior
18 courts.

19 CHAIRMAN SOQULES: See, 1if it takes
20 another motion to get a default judgment in
21 California, like it does in federal court, then
22 you don't have the same problem with going and
23 filing an acknowledgment of suit that this
24 raises. And, that 1is, the next thing the guy
25 | -~ knows he;;‘éot a judgment against him. He thquht
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. 1 he was cooperating. That doesn't-seem guite.
;—J 2 cricket (phonetic) to me. Shall we table?
3 | MR. MCMAINS: Have yoﬁ already done
4 the 106 thing you were talking about?
5 CHAIRMAN SOULES: No.
6 MR. TINDALL: We need to go back and
7 amend --
8 CHAIRMAN SOULES: The other thing
9 would be to go to page 42 and 106a(2), line two.
10 Delete only the words "delivery restricted to
11 addressee" only. We've talked about it. Are we
12 ready to vote on that? Those in favor show by
13 hands. Opposed? That's unanimous.
14 Then we'll -- Harry, can we -- of course,
15 we're all in your report but you're get a lot cf
16 work. Can you give this some study to the mail
17 out?
18 7 f. MR. TINDALL: The other part -- I
19 don't want to delay the change in 106 that we
20 voted on today.
21 CHAIRMAN SOULES: Exactly. No, that's
22 done.
23 MR. TINDALL: Okay.
24 CHAIRMAN SOULES: But as far as
725‘ © réferring td;;; ) A
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MR. TINDALL: Sure. I'm very
interested in this area.

CHEAIRMAN SOULES: Okay.

MR, MCMAINS: What about the default
judgment rule?

MR. TINDALL: I want to bring —; Bill,
I know we talked about it otherwise. Look on 107
for a minute, you-all. I want to do something
that's always seemed an anomaly to me; Last line
about default judgment being on file for 10 days,
there's an odd way of computing that.? It says,
"exclusive of the day of filing and the aay of
judgment.” There's no other rule whe?e you
compute excluding the day of the hear;ng.
Everything eise, you know, you always‘exclude the
day of filing bﬁt'ybu can inélude'theiday of
hearing.

PROFESSOR DORSANEO: Well, actually,
the computation rule only works in one type of
computation. We have problems with the
computaﬁion rﬁle, generally, is that it doesn't
cover all of the computations that one has to
make. For example, it doesn't cover a computation
of the time period when you have to také action

within a certain number of days before a hearing.
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that computation.

CHAIRMAN SOULES:
backwards.

PROFESSOR DORSANEO:
backwards.

MR. MCMAINS: The fact of

is that really and truly this isn't a

the computation of the matter because

38

The computation rule will not tell you how to make
It doesn't count

It doesn't count

the matter

change in

question of the day of hearing.

it's got to be on file 10 days.

PROFESSOR DORSANEO:

MR. MCMAINS: Yeah.

have the hearing on the 10th day,

entire business day.

MR, TINDALL: Ckay.

when youvcompute, though,
MR. MCMAINS:
always exclude the day of filing.
day -- the first day 1s excluded.
CHAIRMAN SOULES:
MR. MCMAINS:

MR. TINDALL:

Is included.

it's not a
It's -- this says

All this 1is

saying is that means 10 days before the hearing.

10 full days.
Because if you

it hadn't been

on file 10 days, because a day is defined as an

I'm not -- well,

under Rule 4 --

But under Rule 4 you

You know, the

That's right.

And the last day --
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MR. MCMAINS: -- 1is included.

MR. TINDALL: But this excludes the
last.

MR. MCHMAINS: That means ycu have it
-- but that's when ycu have to do an act. That
means you have until the end of the business day
to do the act.

MR. TINDALL: You're right.

MR. MCMAINS: This is really a rule -
one of the backward-looking rules like Luke was
talking about.

MR. TINDALL: That's right. This 1is
not a within rule; this is a without.

MR. MCMAINS: It's got to be filed 10
days before you get to hearing;‘

MR. TINDALL: This is a without rule,
not a within rule. I'm going to withdraw my
suggestibn.

CHAIRMAN SOULES: Leave it like it is?

MR. TINDALL: Yeah. Unless you-all --

MR. RAGLAND: Mr. Chairman. |

CHAIRMAN SOULES: Tom Raglana.

MR. RAGLAND: I see absolutely no need
for the last paragraph of Rule 107, and I move
that we just strike it in its entirety,  and thét_
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_ 4 1 will eliminate all this counting.
;“ 2 PROFESSOR DORSANEO: Does anybody have

3 any idea why that is in there?

4 MR. RAGLAND: Absolutely no reason

5 whatsoever.

6 PROFESSOR DORSANEO: But it's not the
7 kind of thing that just would have occurred --

8 would have appeared. There must have been a

9 reason for it sometime.
10 MR. MCMAINS: I strongly suspect that
11 the reason may be of the delay of the citation
12 having been filed and having -- actually getting
13 to the file.

14 MR. RAGLAND: It would make no

15 difference, though. I mean, thé citation 1is

16 timely served and the answer date has not yet come
17 about, you can't get a default judgment. If it

18 has, thé;e's no need to give them another 10

19 days. If the defendant is served on the 1st day
20 of the month and his answer 1is due on the 21st, it
21 makes no difference when the sheriff's return is
22 filed. He still has the same amount of notice.
23 CHAIRMAN SOULES: I really don't
24 know. I know it's saved my bacon twice and I love
25 iﬁ. i

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES



41
5} 1 PROFESSCR EDGAR: I wonder maybe,
— 2 though, Tom, if the re#son ftor it, though, might
3 be that if the rule were otherwisé, the Judge
4 would probably have to rely upon some oral
5 representation that was made by somebody that
6 citation had, in fact, been perfected. Thus, this
7 case was now ripe for judgment, when, in fact, it
8 méy not be. And that's why we require --
9 MR. RAGLAND: The trial judge is going
10 to grant a default judgment unless he has the
11 sheriff's return properly executed and in the
12 court papers.
13 MR, MCMAINS: As long as it's clear,
14 why should it make any differenqe?
15 PROFESSOR EDGAR: Iflthis entire ruie
16 is eliminated, there is nothing in the rules that
17 would reguire that.
18 ' CHAIRMAN SOULES: Tom, I will
19 entertain any suggestion you would like to make
20 for our next agenda on 107. We really do have a
21 lot of work to do, though. And I think that
22 that's going to take us some time to talk about
23 whether that's right or wrong to have that on
24 file, and we really -- we've got other people that
25 are appealing to us. I mean, at least delay it to
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. 1 the end of the day and see if we have time then.
;‘ 2 Does that complete your report, Harry?
3 MR. TINDALL: I belie&e we've done 102
4 to 107; it's the mandate. And 99 to 101 I'm going
5 to replow again. And I believe that completes my
6 work.
7 PROFESSOR DORSANEO: You thought you
8 were finished, didn't yoq?
9 ‘ CHAIRMAN SOULES: Harry, thanks a
10 lot.
11 MR. RAGLAND: Can I make just a
12 . clarification on the 1037?
13 CHAIRMAN SOULES: Yes.
14 MR. RAGLAND: As we.talked about
15 earlier here, where it refers‘té an order for
16 substituting service or -another person to serve
17 other than the sheriff or constable, does that
18 contemplété that in each individual case if you
19 want soméone other than the sheriff or constable
20 to serve the paper that you must get a court
21 order, or may the district courts enter a blanket
22 order, as they do in the federal court, which
23 says, John Smith is hereby authorized to serve
24 citations,.
- 25 ' MR. TINDALL: I think we -- that
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. 1 indicated that it would have to be an order of the
- 2 court in that case.
3 CHAIRMAN SOULES: No, that hasn't been
4 done.
5 PRCFESSOR EDGAR: That's not what the
6 rule says.
7 CHAIRMAN SOULES: That has not been
8 discussed. And what difﬁerence does it really
9 make if the Judge decides that he is going to
10 let --
11 MR. TINDALL: 1If the judge let's Bill
12 Smith serve all the papers in his court, who
13 éares?
14 | MR. RAGLAND: Well, I'm in favor of
15 it. I would 1ike for the Judge.to be aﬁle to
16 . designate a certain person in that county and you
17 not have to go over there and get an order in
18 every individual case. I want to short circuit
19 the sheriff and the constable, guite frankly.
20 because they're incompetent.
21 MR. TINDALL: This doesn't preclude
22 that, the way we've written it.®
23 CHAIRMAN SOULES: It doesn't. Ané --—-
o 24 ‘ PROFESSOR DORSANEO: I would want to
| 25 get that order filed in this case file, if it's
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1 , going to be a default judgment situation, before I
:] 2 would be confident that the.record --
3 MR. RAGLAND: The point I'm making is
4 the courts can enter general orders on the minutes
5 there that says that so and so is, you know,
6 authecrized to serve papers in this cause, and it;s
7 there until its revoked.
8 MR. MCMAINS: Yes. But how -- if you
9 do that, how does it get to this file?
10 MR. RAGLAND: Well, if you need it, I
11 guess you can go get a certified copy.
12 MR. MCMAINS: No. I understand. I'm
13 just saying, though -- but what Bill is talking
14 about, you've got to be able to.show that the
15 service was properly completed‘oﬁ the face of the
16 record of the papers in the cause.
17 MR. RAGLAND: Well, I assume that the
18 Court is'going to take judicial notice in the
19 orders he signs in his own court.
20 PROFESSOR EDGAR: Yes, the trial court
21 can, but the appellate court can't.
22 MR. MCMAINS: You have to get it done
23 then or it won't support your default.
24 CHAIRMAN SOULES: Judge -- a judge can
- 25 | - take judicial notice of anything that's in the
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L 1 clerk file whether it's in his file or not.
- 2 PROFESSOR EDGAR: Yes. The trial
3 judge can, but the appellate court can't in
4 reviewing that judgment.
5 MR. MCMAINS: The point is he has to
6 do it in order for it to appear of record so that
7 the appellate court can see that it was done.
8 MR. RAGLAND: Well, obviously, 1f
9 vocu're going to have that issue in the case, if
10 the plaintiff's lawyer hasn't got enough sense to
11 go get a certified copy of it and put it in the
12 record, he ought to have his license lifted.
13 CHAIRMAN SOULES: Or at least he can
14 get it in the aprellate record.
15 MR. TINDALL: That's right.
16 PROFESSOR EDGAR: All I'm saying is
17 that you caﬁ't rely upon the judicial notice
18 provisidn cf the trial judge in the appellate
19 court. You've got to do something else.
20 CHAIRMAN SOULES: - Unless you put in
21 the transcript.l
22 PROFESSOR EDGAR: That's all I'm
23 trying to savy.
- 24 CHAIRMAN SOULES: Okay. You're right.
’ 25 o PROFESSOR EDGAR: You can't just say
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— 1 judicial notice will take care of it, because it
— 2 won't.
3 CHAIRMAN SQOULES: Thaﬁ's right.
4 PROFESSOR DORSANEO: I don't think we
5 need to add aﬁything. I think lawyers can figure
6 out what to do.
7 MR. TINDALL: One thing for our
8 minutes. Luke, on 103 --
S CHAIRMAN SOULES: Okay. Harry., you
10 have the floor.
11 MR. TINDALL: Sinceilunch, I think we
12 did -- for housekeeping, we are goinq to take out
13 of 103 by -- well, no -- we were to leave 103
14 unchanged as we voted on before lunch. We'll
15 still leave in "service by regiétered or certified
16 mail;"
17 CHAIRMAN SOULES: That's right.
18 . MR. TINDALL: That stays in. I'm
19 SOrry.
20 PROFESSOR EDGAR: But that now reads
21 ! "citation and other notices," though -- |
22 MR. TINDALL: That's correct.
23 PROFESSOR EDGAR: -- rather than
24 "citation and process."
) 25 - MR. TINDALL: That's right.
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- 1  CHAIRMAN SOULES: It does. |
- 2 MR. TINDALL: And the other change on
3 106 is "restricted delivery." Thét completes my
4 report.
5 CHAIRMAN SOULES: Thank you, Harry. A
6 job well done. Bill, did you have something now
7 on --
8 PROFESSOR DORSANEO: Well, I have
9 this. It will probably go pretty gquickly. Rule
10 182. And I've passed --
11 - CHAIRMAN SOULES: Does anybody need
12 182 that doesn't have a 'rule book?
13 PROFESSOR DORSANEO: Well, I made
14 . Xerox copies of these three pieqes cf rule book,
15 and they were handed out earliéf, I believe. And
16 there are more of them here if you didn't =--
17 anybody else need these? All right.
18 The'issue is a simple one, and it's whether
19 Rule 182 of the Texas Rules of Civil Procedure
20 "Testimony of Adverse Parties in Civil - Suitg"
21 should be repealed because of coverage of the same
22 matterlin a different way in Rule 607 and 610 of
23 the Texas Rules of Evidence.
24 ' Now, Rule 607 very cryptically d4id away with
25 - the vouéhe} rule that existed before. -You .now can
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—_— 1’ ~attack the credibility of any witness even if
— 2 you've called that witness. Ali right. That
3 makes Rule 182 unnecessary to the‘extent that Rule
4 182 says that you're not bound by the testimony of
5 an adverse party or other person covered by Rule
6 182.
7 Rule 610 of the Texas Rules of Evidence talks .
8 about the nature of examination. It is now going
9 to become Rule 611, according to Justice Wallace.
10 Well, Justice Wallace showed me a change by
11 amendment effeétive January 1, 1988, basically
12 saying the same with a slight modification to
13 paragraph C. "Leading guestions should not be
14 used on the direct examination Qf & witness," and
15 then it goes oﬁ in this amended'version, "except
16 as may be necessary to develop the testimony of
17 the witness."
18 All right. The long and short of it is that
19‘ 607 and 610 do everything that's done in 182 and
20 do it better, except for this language at. the very
21 end of Rule 182 that's underlined on this page
22 that I've handed out. 610 does not go on to say,
23 all right, after saying, "When a party calls a
24 hostile witness, an adverse party" -- and I'm
25 | reading from 610(c) which will become 611. “"When
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- 1, a party calls a hostile witness, an adverse party,
- 2 Oor a witness identified with an adverse party,
3 interrogation may be by leading qﬁestions."
4 It doesn't go on to say, "but opposing
5 counsel sha11>not be permitted to ask such witness
6 . leading qguestions or in any manner lead such
7 witness." Okay. It doesn't go on to say thét.
8 Soﬁe members of the Evidence Subcommittee, chaired
S by Professor Blakely, thought that they 1liked that
10 language and wanted Rule 182 retained because it
11 included it. Other members thodght it was kind of
12 unnecessary. I basically agree with the other
13 members, don't think that it's necessary, and
14 don't frankly think that it's a good idea to have
15 a blanket prohibition against‘uéing leading
16 questions ©Oon Ccross examination of your own party
17 who was called as an adverse party by the
18 opponené. I just think it'slunnecessary.
19 I think Rule 182 is unnecessary from top to
20 bottom. It has been since the Texas Rules of
21 Evidence were promulgated. I think it's
22 inconsistent. We should throw it ocut, and I so
23 nove.,.
24 ' MR. BRANSON: Well, what if we write
25 ‘the Evidence Committee and suggest that they add
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—_ 1 that language to 6102

— 2 PROFESSOR DORSANEO: All right. Let's
3 . sStop there. I don't think that lénguage is a good
4 idea insofar as it's a blanket prohibition.
5 MR. BRANSON: Well, I disagree with
6 yCou. If I call an adverse doctor to the stand
7 who's a party, I don't expect his attorney to be
8 able to lead him when he ﬁakes him on direct.

[Xe)

PROFESSOR DORSANEO: All right. I

10 don't think there's anything that -- I see what

11 you're saying, but let's look at 6 -- see if

12 that's really a problem in terms of --

13 PROFESSOR EDGAﬁ: It could be --

14 MR. MCMAINS: How dqes it define cross
15 examination, 1s the critical quéstion?

16 MR. BECK: Yeah, I mean it could be

17 controlled. Bill, why don't we --

18 ' PROFESSOR EDGAR: It could be

19 controlled. Frank, it could be controlled by the
20 Court under Rule 610(a) if the Court wanted to

21 prohibit the doctor's attorney from asking him

22 leading guestions on quote, "cross examination,
23 unguote. But, on the other hand, the Court in its
24 discretion may decide to allow it, too.

25 - MR. MCMAINS: But it's not cross
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. 1 xamination.
T 2 PROFESSOR EDGAR: Well, I put it in
3 gquotes.
4 MR. BRANSON: It's direct of an
5 acdverse witneés.
6 MR. MCMAINS: What I'm saying is I
7 don't have any problem with not having a blanket
8 prohibition against leading questions. There
9 shouldn't be anymore -- if we're expanding the
10 discretion of the trial court to permit leading
11 guestions, you know, even when you're on direct
12 examination, as I understand this rule to do --
13 then I don't have a problem keeping that, but you
14 should define out of cross exam;nation in an
15 automatic assumption of the right to ask leading
16 questions because this 1is not cross examination.
17 PROFESSOR DORSANEO: Well, the Rule
18 611 (c) is proposed in 610(c) as is currently in
159 e%istence -~ this may not be good enough for you.
20 It says, "ordinarily leading questions should be
21 permitted on cross examination." It doesn't --
22 MR. MCMAINS: I know, but is there a
23 definition of "cross examination"?
24 PROFESSOR DORSANEO: Well, probably
25 vou'd find cross Examinéﬁibn defined in the -- in
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. 1 various ways in the cases. I don't think there's
— 2 a definitionAin the rule book.

3 MR. BRANSON: Under what circumstances
4 would you not permit leading questions on Cross

5 examination? I don't know why -- I'm on that

6 evidence committee. I must have missed that

7 meeting. I don't know why we put "ordinarily" in
8 there.

9 MR. TINDALL: This is straight from
10 the federal rule, Frank.
11 PROFESSOR DORSANEO: I think it
12 probably contemplates this situation. What else
13 could it be? Your doctor.
14 MR. BRANSON: You cpuld have a hostile
15 trial judge that just didn't Waﬁt cross
16 examination.

17 PROFESSOR DORSANEO: Maybe a child.
18 ' MR. BRANSON: Yeah. I can see that.
19 . Maybe an infirmed witness.
20 MR. MCMAINS: A dunmy.
21 MR. BRANSON: I just woulid hate to do
22 anything to encourage the trial courts to allow a
23 party called as an adverse witness to be led by
24 their counsel when they took over what is truly.
25 direct examination. -
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_ 1 MR. TINDALL: Frank, I agree with ydu
- 2 if it's a party. I just concluded four days in a

3 trial, though, where the other si&e called my

4 client's accountant and ragged him around for a

5 day. It's very hard when you've got your case

6 topsy-turvy to then be restricted in trying to

7 move along in the trial to not asking some leading -

8 questions to clarify a lot of tough cross

9 examination. If you have =--

10 MR..  BRANSCN: Leading guestions,

11 V really, have always been discretionary, depending

12 on the witness, on the case law. At least that's

13 the way I've interpreted the case law. If the

14 trial judge really felt the witness needed to be

15 led to make his testimony comﬁréhensible, he had

16 that discretion with the rulé.

17 MR. MCMAINS: I, frankly, am not

18 aware, ahd Bill may have looked at it before, of

19 any case that's ever reversed on either the

20 allowance or disallowance.

21 PROFESSOR DORSANEG: The ones that --

22 the thing that would satisfy Frank's problem would

23 be to take that underlined language from Rule 182,
:; 24 "but opposing counsel shall not be permitted," to
N 25 modify it with an "ordinarily" origoﬁething like
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— B 1 that, and suggest that that be considered for
— 2 inclusion in this Rule 611l(c) that's going to be
3 changed anyway.
4 JUSTICE WALLACE: It was changed
5 Thursday afternocn by order of the Court. We
3 fol;owed exactly the recommendations of the Rules
7 of Evidence committee and this committee. I
8 double~checked with Newell Blakely word for word,
9 taking what Luke had sent me of this committee's
10 action, and the Court approved it Thursday. And
11 we didn't operate on 182. That was strictly on
12 the 610 and 611.
13 PROFESSOR DORSANEO: And I do think --
14 MR. BRANSON: Tell.me again, Your
15 Honor, what you added to 610 ana 611.
16 ’ : PROFESSOR DORSANEO: I'll show you,
17 Frank.
18 ' JUSTICE WALLACE: It did not get into
19 Cross exémination, adverse witness, leading
20 gquestions in order to develop a witness's
21 testimony.
22 PROFESSOR DORSANEO: I think the worst
23 thing we could have is to retain this Rule 182, or
s 24 even retain an odd sentence from it that 1is
o 25 supplementary to what's talked about grincipally
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— 1 in the Rules o0f Evidence rule}book at Rule 610. I
- 2 don't think the problem is a large enough problem
3 to have that kind of a crazy quilﬁ rule book.
4 CHAIRMAN SOULES: Isn't it pretty
5 fundamentally understood that when you're
6 examining your own party, you're not on cross
7 examination?
8 MR. BRANSON:( It is, but it's been
9 that way because it's been in the rules.
10 CHAIRMAN SOULES: Well, I don't see
11 any rule that says that, Frank.
12 MR. BRANSON: Well, isn't that
13 basically what the last sentence of 182 says?
14 CHAIRMAN SOULES: I; doesn't say a
15 thing about cross examination'of direct.
16 MR. BRANSON: It says you can't lead
17 him. About the only advantage is being on
18 direct.;
19 PROFESSOR EDGAR: How about -- Judge
20 Wallace made reference tova change in Rule 611 (c)
21 and I --
22 , PROFESSOR DORSANEO: That's 610.
23 JUSTICE WALLACE: 610 (c). We put in a
24 610 and moved 610, 11 and 12 on up to the next
25 numbers. So, they now correspond with the federal
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_ 1 rules.
— 2 PROFESSOR EDGAR: I see. Mey I see,
3 then, what the change -- I've forgotten it.
4 . MR. BECK: Bill, there's more in 182
5 than just that reference to leading guestions.
6 Did you check to make sure that all the other
7 , items in 182 are somewhere in the Rules of
8 Evidence --
9 PROFESSOR DORSANEO: Yes.
10 MR. BECK: -- like calling a managing
11 officer or director of 'a corporation?
12 MR. MCMAINS: It's actually much more
13 liberal. |
i4 PROFESSOR DORSANEO:_ It's much more
15 liberal than 182. |
16 ' MR. MCMAINS: It says anybody
17 identified or possibly --
18 ' MR. BECK: I just wanted to make sure.
19 PROFESSOR DORSANEOQ: I think the
20 professors are in the agreement that the only
21 thing that the Rules of>Evidence don't deal with
22 expressly is dealt with in Rule 182 is that "but®
23 language.
24 CHAIRMAN SOULES: Any new discussion?
) 25 " Or let's see, did anyone sécond‘Biil's-mdfion téﬁr*
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repeal 1827

MR. BRANSON: I wouid like to offer anmn
amendment that we write the Rules~of Evidence
Committee and tell them that we recognize the
conflict between 610 and 182, and tell them that
we would like to repeal 182 but need to add the
last sentence, or the last phrase picking up with
"but" on Rule 182,

CHAIRMAN SOULES: Does anybody second
Bill's motion, first?

MR. TINDALL: I do.

CHAIRMAN SOULES: Okay. Bill moved
and Harry seconded it. The amendment here is that
we add a letter to it. And anything new?

MR. MCMAINS: Well, I was going to
suggest a different amendment. And that was a
commentary, when we repeal 1it, saying the subject
is covefed in the Rules of Evidence but that it
doesn't change the fact that, ordinarily,
examining your own witness is not cross
examination.

MR. BRANSCN: That's fine. I'11l
accept that.

MR. MCMAINS: I mean, if you just put

it in a commentary that -- ' e B
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_ 1 MR. T.INDALL_: Yeah. That's a -- the
- 2 federal commentary on that very point directs the
3 discretion of the judge to stop that. It's reail
4 clear. I don't -- if you read the federal rule --
5 MR. MCMAINGS: Doesn't it accomplish it
6 that way? That's a patchwork fix until the next
7 amendment.
8 PROFESSOR DORSANEO: Commentary to
9 what is no longer Rule 182.
10 MR. MCHMAINS: That's rignt.
11 MR. BRANSON: It, procedurely =-- in
12 going through the rules of evidence --
13 JUSTICE WALLACE: Nothing says you
14 | can't.
15 MR. TINDALL: This is stronger,
16 though.
17 MR. BECK: We're repealing a rule and
18 at the égme time referring this to the committee
19 on the Rﬁles of Evidence?
20 MR. BRANSON: No. What we were going
21 to do was write to the Rules of Evidence Committee
22 and say subject to them making that correction
23 we'll repeal the rule.
c 24 PROFESSCR DORSANEO: But the Supreme
25 Court has just dealt with these rules, and7thef'ré
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1 " not going to want to go back and deal with it ail
:] 2 over again.
3 MR. BRANSON: I agree‘with Rusty,
4 procedurely adding that commenfary to the repealed
5 rule would be easier than going through the Rules
6 of Evidence Committee.
7 MR. TINDALL: Why don't we just fepeal
8 it? Anyone whc really gets to this serious point
9 can very readily look at the commentary to the
10 Federal Rule 611, and it's very clear that the
11 tfial judge has discretion to deny that-type of
12 leading questioning of your own witness or party.
i3 MR. MCMAINS: Let me suggest this ~--
14 MR. BRANSON: Except if you inevitably
15 get out in someplace like Tulia, Texas and be
16 trying to convince some trial judge that the rules
17 really haven't changed, you will need something to
18 point to;
19 MR. MCMAINS: It may satisfy some of
20 this problen. You have passed the rule. You
21 really don't -- the Court really doesn't pass the
22 cocmmentaries, right? '
23 JUSTICE WALLACE: Well, we put
5 24 . commentaries on a couple of rules to verify it.
) 25 | "One, on this particular-rule, we already»put a:
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—_ : 1 commentary there.
- 2 MR. MCMAINS: What I'm getting at is,
3 does it regquire the same proceduré? Can we just
4 fix the commentary to the rule?
5 JUSTICE WALLACE: I strongly suspect
6 that we could.
7 MR. MCMAINS: And just put the same
3 basic caveat that is in the federal rule that's --
9 PROFESSOR EDGAR: In rule 610.
10 MR. MCMAINS: Yes, where it belongs.
11 But just in the commentary, just tc say
12 ordinarily --
13 JUSTICE WALLACE: I think that could
14 be done.
15 MR. MCMAINS: I mean, it would seem to
16 me that does it. You don't have to promulgate the
17 commentaries. So, we can fix the commentary
18 before it has to go to the printer and it leaves
19 it all in one place. And then with the repeal you
20 can just say, "see amended rule of evidence" --
21 vou know, this -- it has been replaced by the
22 rule.
23 JUSTICE WALLACE: Let me make sure
24 that's what you want in, if this will do it.
25 "This rule conforms with tradition in making’the-f
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— 1 use of leading qQuestions on crcss examination a
- 2 matter of right. Purpose o©f the qualification,
3 ordinarily, 1s to furnish a basis‘for denying the
4 use of leading guestions when the cross
5 examination i1s cross examination in form only and
6 not in fact as, for example, with cross
7 examination of a party by his own counsel after
8 being called by the opponent or of an insured
9 deféndant who proves to be friendly with thé
10 plaintiff."
11 PROFESSOR DORSANEO: Bull's-eye.
12 MR. TINDALL: That's a bull's-eye.
13 MR. MCMAINS: That's it. That's
14 fine.
15 MR. BRANSON: Now, Qait a minute. An
16 insured defendant that provés to be friendly with
17 the plaintiff, I'm not sure I like that.
18 | CHAIRMAN SOULES: Okay. We would,
19 then, resclve that the language that Justice
20 Wallace just read be appended as a comment to the
21 newly promulgated Rule of Evidence 611. And we
22 ask for the Court to do that, and if it chooses to
23 do so, we urge them to do it.
24 . And with that request, then, to the Court for
o 25 that action, those in favor of the repeal of Rule
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— ;' 182, please show by hands. Oppgéed? Okay. Let
- 2 me see the count of hands again because there is a
3 -- nine. And against? One. Okay.
4 PROFESSOR EDGAR: Now, have we also
5 tied into the repeal of Rule 182 a relationship
6 over to Rule 611 that the reason we're repealing
7 it is because it's now covered by Rule 611?
8 CHAIRMAN SOULES: Comment right.
9 PROFESSOR DORSANEO: It's covered
10 really by 607 and 611.
11 ‘PROFESSOR EDGAR: Whate&er. Whatever
12 it is. But we're going to tie that repeal in to
13 refer the reader to those rules.
14 ‘ CHAIRMAN SOULES: Say -- which numbers
15 again? 607 and 6117? |
16 PROFESSOR DORSANEO: Uh-huh. Unless
17 607 moved up to be 608.
18 ' JUSTICE WALLACE: No. We had left
19 Federal Rule 610 in the Rules of Evidence having
20 tc do with the religion of witness's power. We
21 put that back in the same place you find it in
22 Rule 610 of the federal rules. Therefore, we need
23 to move 11, 12 and 13, I believe, forward so that
24 now the numbers in our Rules of Evidence will"
- 725 correspond with the rules -- numbers in the
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. 1 Federal Rules of Evidence.
- 2 CHAIRMAN SOULES: Okay. Hadley, are
3 you ready to do 2057 Does that cbmplete your
4 work, Bill?
5 PﬁOFESSOR DORSANEO: Yes, sir.
6 ’ CHAIRMAN SOULES: Thank you a lot.
7 PROFESSOR DORSANEOC: Thank you.
8 CHAIRMAN SOULES: I appreciaté it.
9 PhOFESSOR EDGAR: You mean 2097?
10 CHAIRMAN SOULES: 205 to 2097?
li PROFESSOR‘EDGAR: I didn't do 205,
12 CHAIRMAN SOULES: 209. Page 64.
13 MR. TINDALL: Rule 20972
14 CHAIRMAN SOULES: Page 64.
15 PROFESSOR EDGAR: ‘IFm SQrry. Yes, it
16 is. It is -- what I did -- you asked me to
17 specifically work on Rule 209, but there was the
18 housekeéping chores that needed to be implemented
19 with fespect to 205 and 208. So, the only -- the
20 first thing we need to look at, I think, is Rule
21 209, which appears on page 69 of your agenda
22 book. And if you recall, this was a subject of
23 several prior meetings concerning the concern that
i 24 many clerks had that -- well, I think that Sam
E 25 - Sparks suggested -- Ei1I Paso Sam -- that there
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. 1 wasn't any policy. And some clerks were keeping
— 2 things ad infinitum and other clerks were throwing
3 them away. And this was an effort to try and
4 standardize the procedure.
5 So, what we had approved &t our last meeting
6 was Rule 209. The problem was the order -- the
7 Supreme Court order which appears on page 70 and
8 how to solve that problem. And based upon the
9 discussion and recommendations at the prior
10 meeting, I have tried to comply with those in a
11 redraft of the order which appears on page 70.
12 One thing we Qid in the second paragraph,
13 Judge Pope pointed cut we needed to think about
14 citations by publication, and that moctions for new
15 trial could be filed within tWquears after
16 judgment. So, we wanted to retain those records,
17 and I have attempted to include those as well.
18 ' MR. MCMAINS: Do you want to say
19 judgment "rendered" or "signed" there, Hadley? I
20 mean, doesn't that motion for new trial rule
21 relate tc signing?
22 : ' PROFESSOR EDGAR: Just a minute. I
23 think 1if we look -- let's look at Rule 329. I
24 think it speaks in terms of rendition.
- T 25 | MR. MCMAINS: OKay.
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— 1 PROFESSOR EDGAR: Just a minute.
- 2 Let's take a look at Rule 329. Yes. See, Rule
3 329, the citation by application fule, taiks about
4 judgments rendered, not judgments signed. That's
5 why I used thaﬁ term.
6 MR. MCMAINS: Of course, we have
7 another rule, though, that says -- 306 is whére
8 our rule says 1it's the date it's signed.
9 CHAIRMAN SOQOULES: 329 should be
10 signed.
11 ' PROFESSOR EDGAR: Well, I know, bgt
12 I'm saying that's why I used the word "rendered."
13 MR. MCMAINS: I mean, if you're trying
14 to make this an admininstrative rule it would seem
15 to me that we ought to have -- it ought to be some
16 way that there would be some ease of
17 administration, rather than trying to figure out
18 whether it is --
19 PROFESSOR EDGAR: I apologize to you.
20 Rule 329 subparagraph (b) -- no (a) talks about
21 two years after the judgment is signed. So, I
22 just misread that. You're right. It should be
23 "signed."
24 Now, the second provision, though, relates to
.25 71 the entry of judgment rather than the signing of
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- 1 judgment. Okay.
— 2 CHAIRMAN SOULES: Where was that,
3 Hadley?
4 PROFESSOR EDGAR: Still in the second
5 paragraph on page 70.
6 CHAIRMAN SOULES: Okay.
7 PROFESSOR EDGAR: But here we're
8 talking about entry of the date judgment was
9 entered, rather than the date judgment was
10 signed. Now, do you want to make that entry on
11 two years after judgment on service by
12 | publication, as well? In other words, do we want
13 these times of disposition toc run from the date of
14 entry of judgment as distinguished from the
15 signing of judgment? And that'é just a guestion
16 for the committee.
17 : CHAIRMAN SCULES: Why do we even need
18 the worés "rendition of"? "Order of dismissal or
19 final judgment."
20 PROFESSOR EDGAR: Pardon?
21 CHAIRMAN SOULES: Do we need the words
22 "rendition of"?
23 . PROFESSOR EDGAR: Weli, no. Before we
24. get to that, though, I think that's another
25 - ~ issue. The question is —- i
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— 1 CHAIRMAN SOULES: I apologize.

- 2 PROFESSOR EDGAR: This paragraph is
3 talking abocut which orders will bé subject to
4 destruction or disposition by the clerk.
5 CHAIRMAN SOULES: Okay.
6 PROFESSOR EDGAR: Now, should that run
7 from two years after the judgment was entered or
8 180 days after other types of judgments were
9 entered, as distinguished from the time period
10 commencing upon the date the judgment was signed?
11 And my thought -- I was trying to use the
12 later date because, theoretically, you have the
13 rendition, signing and then entry. Entry occurs
14 last. And since we're talking about "disposition
15 of records by the clerk," if we gave them the
16 authority to dispose of those after the last date,
17 then that would be more than the time allowed for
18 appreal By motion -- for the disposition on the
19 " appeal wighArespect to signing.
20 CHAIRMAN SOULES: Do we know what date
21 the clerxk enters the judgment in its minutes? Ié
22 that scmething made?
23 PROFESSOR EDGAR: Well, the clerk
24 should Xnow. The clerk will know. |
25 .- " CHAIRMAN SOULES: 'Is a record made of
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- 1 that, what day he actually --
- 2 PROFESSCOR EDGAR: Yes. It's a date.
3 CHAIRMAN SOULES: What?
4 PROFESSOR EDGAR: Judgment entered and
5 there's a date. There should be.
6 CHAIRMAN SOULES: I just I haven't
7 looked for that.
8 ' MR. MCMAINS: There's an entry on the
9 minutes.
i0 PROFESSOR DORSANEO: I think "entry"
11 would be fine. "Signed" would be fine in both
12 rlaces if you made it --
13 PROFESSOR EDGAR: Presuming they
14 ' cccurred on the same &ay. -But,'you see,
15 theoretically, entry can occur subseguent to
16 signing.
17 PROFESSOR DORSANEO: Uh-huh.
18 ' PROFESSOR EDGAR: And it does, in
19 fact, buﬁ, I mean, it could be a day-or two
20 later.
21 PROFESSOR DORSANEO: Well --
22 PROFESSOR EDGAR: And I was just
23 trying to give the outside period of time rather
24 than the inside period of time. And that's why I
25" uSedAthe*term “énfry." . _
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PROFESSOR DORSANEO: Well, "éntered"
would be fine. I wonder really -- this 180 days,
I presume, has to do with writ of errof appeal
time frame.
PROFESSOR EDGAR: And trying to tie it
in with giving outside times under Rule 329 (b).

PROFESSOR DORSANEO: And the problem I

guess I have is -- we should probably have talked
about this before -- 1is that six months could be
more than a hundred -- could be more than 180 days

during certain periods of the year.

CHAIRMAN SOULES: You start counting
31 January back, you're going to be more than --
vyes.

PROFESSOR DORSANEO:- So, I would
suggest we could use either "signed" or "entered,"
but change it to 190 days and that would reguire
crossiné out the 8 in the parenthetical rather
thaﬁ the 9 in the parenthetical, which says --

PROFESSOR EDGAR: I didn't see that
typo. Sorry about that. All right. You want to
make it, then, to run from date of signing?

PROFESSOR DORSAHNEOQO: Yeah, but make 1t
190 days -- or 185.

"PROFESSOR -EDGAR: Or what about two
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- 1_ vears, though?
— 2 MR. MCMAINS: Well, but we're really
3 referring to a moticn for new triél having been
4 filed within the times prescribed by the rules and
5 . those rules run from signing.
6 PROFESSOR DORSANEO: Those rules run
7 from signing, yveah. I would prefer "signing"
8 because I don't guess lawyers are going to be
9 involved. This only has to do with the clerks.
10 PROFESSOR EDGAR: That's right.
11 PROFESSOR DORSANEO: So, I would just
12 prefer “"signing."
13 MR. MCMAINS: You are if you're
14 looking for a deposition.
15 PROFESSOR DORSANEO:' Well, if ﬁhey've
- 16 thrown it away, you're just too late.
17 PROFESSOR EDGAR: Okay. You want to
18 say "siéning" and then "190 days"?
19 | PROFESSOR DORSANEO: If there is any
20 magic of king, it is this to the writ of error
21 timetable.
22 PROFESSOR EDGAR: Well, that's why I
23 did it.
B _24 PROFESSOR DORSANEOQO: That would make
| 25 me happy, if that's imﬁoftant. I don't guesé it
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—_ 1 is.
= 2 CHAIRMAN SOULES: How are we gding to
3 rewrite that second alternative? ‘"In al; cther
4’ cases in which judgment has been signed."
5 PROFESSOR EDGAR: "By the Court."
6 CHAIRMAN SQULES: I guess just
7 "signed" 1is enough.
8 PROFESSOR EDGAR: "Signed by the
9 Court."
10 ‘ CHAIRMAN SOULES: Just "signed for."
11 PROFESSOR EDGAR: “"For 180 days" --
12 "190 days."
13 JUSTICE WALLACE: Would there not be
14 any need to keep these around until he can talk to
15 him for bill of réview is pasSea, writ of review?
16 PROFESSOR EDGAR: Well, the only
17 prdblem with that is that, theoretically., a bili
18 of review could be filed at any time.
19 JUSTICE WALLACE: Well, two years --
20 PROFESSOR DORSANEO: Four.
21 MR. MCMAINS: Governed by the
22 four-year statute.
23 PROFESSQR CORSANEO: Governed by Civil
24 . Practice of Remedies Code 16051, I think. Unless
25 | it's a probate case. If we:;eigoing tc keep it )
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o 1 around that long in order to protect those few
— 2 people, we're really not accomplishing the old

3 objective.

4 PROFESSOR EDGAR: Well, it seems to

5 me, then, that isn't that the -- let's tﬁink

6 through that a minute. We have a default

7 judgment, and if the -- wouldn't the plaintiff

8 have an interest in wanting to keer those papers

9 available, or would he have an interest in wanting
10 them destroyed?

11 MR. RAGLAND: What papers? There's

12 not going to be a deposition in a default

13 jﬁdgment.

14 PROFESSOR DORSANEO: Not very likely.
15 ' PROFESSOR EDGAR: ‘Wéll, there could
-16 be. Judge Pope pointed out that you might have a
17 situation in which you have some heirs -- and this
18 is a prbblem he raised that might not have been

1¢ properly'cited -- or were not given notice, and

20 other people had. So, you might have actually had
21 -- you might have actually had some assemblance.of
22 trial as to some people but not as to others. And
23 he suggested that we might have more than ﬁust the
24 bare minimum papers on file in some cases.

25 JUSTICE WALLACE: And there are some
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— 1. cases where you would want the deposition of a
- 2 witness you couldn't get there in person that
3 would make your case.
4 PROFESSOR EDGAR: Yes.
5 PROFESSOR DORSANEO: And ncw under the
6 proposed rules for use of depositions =-- useable.
7 JUSTICE WALLACE: The question is, on
8 a bill of review you've got to show there is no
9 negligence on yogr part, and not being there that
10 yvou had a meritorious cdefense and a couple
11 others. Is there anything connected.with that
12 that would show up in that deposition? That would
13 be the question.
14 . MR. MCMAINS: Well, the problem is,
15 though, in the bill of review‘yéu have to try the
16 merits as well as the bill of review points.
17 ' JUSTICE WALLACE: Yeah.
18 ' MR. MCMAINS: And if you are in a
19 situation where the -- for instance, you don't get
20 notice, don't know that there is a judgment out
21 there, and the clerk hasn't complied with their
22 obligations, there are cases holding that the bill
23 of review is an appropriate remedy to treat that
24 as misconduct on the part of the court personnel.
- 25 PROFESSOR EDGAR: Official misconduct.
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— 1 ~ MR. MCMAINS: And, therefore,
— 2 something that you can use a bill of review to set
3 aside.
4 PRdFESSOR EDGAR: But that won't
5 appear in any of the papers, though, that this 1is
6 designed to eliminate from the clerk's file.
7 MR. MCMAINS: ©No, you're talking.about
8 eliminating depositions. AIf you try a bill of
9 review -- I mean, 1f a case is -- you know, 1f a
10 case ¢gets set for trial or determined on a
11 sanctions order or something else, 1if you don't
12 get notice of the judgment, you -- when you
13 finally do get notice of the judgment, you may be
14 cutside the six-month period, bqt you still have a
15 writ by bill of review. But wheﬁ you go try the
16 bill of review, you have to try both issues. One,
17 as to whether or not you're entitled to reveal
18 setting éside the judgment; and, two, the merits.
19 And-if yvou've destroyed all the depositions
20 -- I'm not just talking about avdefault. It could
21 happen any number of ways. Dismissal for want of
22 prosecution is the most likely mess-up in terms of
23 that.
24 PROFESSOR DORSANEO: But I'd say if we
i 25 go to the bill of ;eView and waiﬁ that loﬂé;ithen
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- 1 really you're saying that nothing gets destroyved
I 2 until four yvears after the judgment is signed --
3 MR. MCMAINS: I understand the
4 problem. I'm not suggesting that --
5 PROFESSOR DORSANEO: -- 1in every
6 case. And I -- this bill of review is a new
7 proceeding. How'likely is it going to be that
8 that deposition that was on file, that was taken
9 by the origingl plaintiff, would be useful in the
10 later bill of review case?
11 CHAIRMAN SOULES: Could be.
12 | PROFESSOR DORSANEO: Could be, but --
13 MR. MCMAINS: Well, it would be. I
14 mean, you've got to try the me;its.
15 PROFESSOR DORSANEO:- Well, vyes.
16 : MR. MCMAINS: In the bill of review
17 you've got to show that there was a merits issue
18 that —-'you have, in fact, have to show in order
19 to even get to the point of trying the merits make
20 prima facie showing that you have a merits issue.
21 PROFESSOR DORSANEO: But,,lodk at it
22 this way: If it was a defauit case, all right --
23 as you said, there probably wasn't any
ﬁ; 24 deposition. If it was not a default case, then
- 25 probably you have your own copy at yoﬁr'own-: -
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1 lawyer's office of the deposition and you don't
:} 2 need the deposition that was on file. All right.
3 And I can see that thnere will be éases when you
4 don't have your own copy and you can't get a copy
5 .anywhere else anc it's just gone, and you're just
6 in the soup. But that's the way the world is now.
7 PROFESSOR EDGAR: But yvou're also
8 assuming, though, that you could not obtain that
9 , evidence independently at this time. I mean, you
10 could develop that evidence on the case on the
11 merits. So you're narrowing further, it seems to
12 me, the likelihood that the destruction of the
13 deposition 1s going to be critical. Now, that's
14 all I'm saying. It may still be critical, but
15 | it's going to be even less so. |
16 PROFESSOR DORSANEO: I think it's too
17 smali a problem to make the clerks wait.four years
18 from the’date of judgment to start destroying
19 things or sending out notices.
20 MR. MCMAINS: Okay.
21 CHAIRMAN SOULES: And he's got to give
22 notice to all attorneys of record. So, if you've
23 got a case --
24 MR. MCMAINS: I suppose if they send
i 25 | notice they're going to destroy your deposffionsf;
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— 1 you'd better figure out scmething happened to
- 2 them.
3 CHAIRMAN SOULES: MayBe you better ¢go
4 over and get them.
5 MR. MCMAINS: No, I mean, if you
6 didn't know you had a judgment againét you or that
'7 -
8 CHAIRMAN SOULES: Well, the party
9 that's going to want to use that deposition, isn't
10 it most likely be the party who's wanting to
11 protect the judgment?
12 PROFESSOR EDGAR: Well, that's what I
13 was trying to think through awhile ago. It may
14 not be. Maybe it's the party who is trying to
15 attack the judgment. But I thiﬁk the risk is --
16 if this is really a serious clerical problem, and
17 from what I've understood at these meetings it is
18 in some éounties, then I think this is a risk
19 worth taking.
20 . CHAIRMAN SOULES: Okay. Anything
21 new?
22 MR. MCMAINS: Yes.
23 CHAIRMAN SOULES: Rusty.
24 . MR. MCMAINS: The time, even at 190
" 25 ~days, under Rule 106 (a) -- 306(a), where we éoﬁe'
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— 1 down %s that ygu've got to -- actually, if
— 2 somebody didn't get notice of the judgment within

3 20 days, then the times don't stért to run until

4 they get notice, not to exceed 90 days.

5 So, in reality, vou have toc start the time

6 for signing a judgment 90 days down the road and

7 then compute your plenary jurisdiction peridd

8 there. That plenary jurisdiction period is at

9 least a 105 days from that day.

10 _ CHAIRMAN SOULES: Why don't we make it
11 one year?

12 PROFESSOR DORSANEO: Sold.

13 CHAIRMAN SOULES: Any oppositicn to

14 that? Okavy. 180, now 190. It's going to be one
15 year there. I thought yocu-all hay have created a
16 new bar exam question, "What period in . the rules
17 is 190 days?"

18 © MR. MCHAINS: 195.

19 | CHAIRMAN SOULES: 195, Now, it's one
20 year. All right. Anything new on this? Those in
21 favor, then, of 209 on the proposed order, please
22 show by hands. Opposed? That's unanimous. And
23 then we have, in light of that, some housekeeping
24 to do, don't we, Hadley, back at 2057

25 - - PROFESSOR EDGAR: Yes. All Iidid-wés*
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— 1 205 and 6 and 7 -- 6, 7 ana 8. VLet's see, 205 --
-— 2 yes, 206 1is at the bottom of page 65. It's simply

3 to try and make clear that the doéument that we

4 always refer to as a deposition is really a

5 deposition transcript, that & deposition is really
6 the act of taking a deposition. And that's all

7 I've done here 1s try and change those terms.

8 CHAIRMAN SQOULES: And it's about time.
9 PROFESSOR DORSANEO: Mr. Chairman.

10 CHAIRMAN SOULES: Bill.
11 PROFESSOR DORSANEO: I have a

12 gquestion. In this -- Professor, do you have this
13 blue thing?

14 PRO?ESSOR EDGAR: I'm looking at the
15 agenda. I've got a blue one. ' What page is it?

16 ; ~ PROFESSOR DORSANEO: On page =--

17 CHAIRMAN SOULES: They're not

18 numbered:

19 PROFESSOR DORSANEO: There is a Rule
20 205 in here.

21 PROFESSOR EDGAR: Rule 205. I dbn't-
22 know. I haven't looked at it. I did. I called
23 in a change or two maybe. I don't know. I've got
24 - it right here. I didn't -- I did not make the
25 | _changes fhat—appear in this book, Bill. I aidﬁ'f
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_ 1 make these changes.
-— 2 PROFESSOR DORSANEOQ: Well, that's all
3 I was just pointing out.
4 ' PROFESSOR EDGAR: I don't know. I
5 haven't seen this. I was just locoking at the
6 agenda book. I don't know who made these
7 changes. I'm not familiar with them.
8 CHAIRMAN SOULES: It may have been Sam
9 Sparks.
10 MR. MCMAINS: Yeah, I think it was.
11 PROFESSOR EDGAR: I don't know.
12 ‘ PROFESSOR DORSANEO: Well, this says
13 here it was unanimously approved by the committee.
14 CHAIRMAN SOULES: This is one earlier
15 this year. |
16 PROFESSOR DORSANEC: Yeah. So, we're
17 going to have to do an overlay.
18 ' PROFESSOR EDGAR: Right.
19 CHAIRMAN SOULES: Well, see, this was
20 -—- part of 205 change was to tell us what a
21 transcript was. The original deposition.
22 MR. MCMAINS: That's in there.
23 <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>