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June 26, 1887
(Afternoon Session)
CHAIRMAN SQULES: Okay. Sanm, let's
proceed.

-MR. SPARKS (EL PASO): 1We were asked
to monitoxr all tbe legislative acts wifh regard to
private procéss servers, and my expert on
legislature, Harry, tells me none c¢f them passed
-- so we can skip 109.

And we go toc 127, which is on pagé 88. And
this alsé primarily comes from several of the
district clerks and also comes, I think, from the
aaministrative judges or Counsel on Administrati;e
Judges. And the purpose of this proposed Rule 127
is to make -- they say the party, but, of course,
the lawyef -- responsiblé for the recordétion of
all costs and then responsible for the
presentation of the bill of cost &t the tiﬁe that
it's to be assessed. And so you need to look at
Rule 127.

This is going to be particularly important
when we're not filing a lot of documents like
depositions and thet type of thing. There's going
to be more responsibility on the lawyers. le've

always kind of left it up to the court reporters

5427 SUPREME COURT REPORTIERS CHAVELA V. BATES
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in cur parkt ¢cf the country to gut in the
deposition cost and whatnot. But you ought tc

t 127 1f you haven't read it and very
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e purpose of this reqguest is to make it the
party anc, therefore, the lawyer's, responsibility
to make sure the costs are accurately recorded.

And then when a judgment or Dill of cost is to be

prepared, then the cierk, of course, I'm sure will

still draw it, but the lawyer Qill be representing
that it's accurate at the time of the assessment.
That's the proposed Rule 127.

IIR. RAGLAMND: I move that 1t be
rejected.

CHAIRMAM SCULES: lHotion was made thact

it be rejected.:;Is there a second to that

motion?

MR. BRANSON: Second.

CHAIRMAN SOULES: Moved and seconded.
Any discussion? It's a pretty simple rule. Does
the clerk keep track of the court costs or do the
lawyers Keep track oI the court costs? We don't
need a lct o0f discussion. The motion has been
made and seconded that it be rejected. In favor

¢f rejection, say "I." Oppcsed? That is

512-474-5427 SUPREHE COURT RIEPCRTERS CHAVILA V. BA
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unanimously rejected.

| Mﬁ. éﬁARKS (EL PASO): And then on
page 100 -- and this is one that you've thrown
back in our court several times.. And what I have
done here is'go through the various local rules‘
using Bexar County and others to try to come up
with some sort of consensus for dismissal rules a;
the committee's request.

There's no authorship or pride or aﬁything
here. But this is the best that I have been able
to come up with and I've sent it to several
members of the committee for input, and we‘ye had
very little of it. I've tried to condense as beét
we could, make it as simple as we could, and you
ought to lcok at it for Qiscussion.

The request has been made several times that
we»have a uniform dismissal for want of
prosecution. And.it takes'not only the local
rules, but some of the discussion that we've had
in minutes when the generic problem has been
presented.

MR. LOW: I have a gquestion. Wouid
there still be room for local rules, the Court
would want it 24 a month or something like that?

MR. SPARKS (EL PAS0O): Yes. This is
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not to replacellocal rules.

MR. TINDALL: Well, how do we get a --
I was just going to golthe opposite tack, if we
add a sentence that says this supersedes local
rulies so wé don't have a hodgepodge of 18 months
here'aﬁd 43 mcnths there.

MR. JONES: 36 months and>you're going

t . . . . , ,
o dismiss e€very case in Harris County, aren't

ycu?
MR. SPARKS (EL PASO): Well, actually,

Harris County local rules, this extends theirs. I

don't know how they operate down there, but

they've got a lot less than 36 on this. But it';
not a dismissal. It's placed on the dismissal
docket. This was kind of the -- Bexar County the\
wayathey have done it. And theﬁ you can'respond
to it.

CHAIRMAN SOULES: Sam?

MR. SPARKS (EL PASO): Yes.

CHAIRMAN SOULES: To make one
observation here, this time period is so at
variance with the February 4, 1987 administrative
ofder that I would be highly surprised if the
Supreme Court would entertain this rule as it's

written.
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What we're seeing now and indications are

that new-rules dealing with dismissél docket are
geing to say sc as to achieve the quality with fhe
standards of the administrative order. 1In other
words, you set on dismissal docket so as to
achieve conformity with the February 4 order,
because they've told us what they want us to do,
the standards.

MR. SPARKS (EL PASO): The time
duration, Luke, is just -- I just arbitrarily
picked it out of a consensus of the local rules.
So, that's no --

CHAIRMAN SOULES: But those are.
superceded. Now, that's --

MR. BEARD: Who wants verified
pleading at that stage? Where does that come
from?

MR. TINDALL: Verified motion, you
feally mean, don't yocu, Sam?

MR. BEARD: He said pleading.

MR. SPARKS (EL PASO): Yes, verified
that as a motion.

MR. ERANSON: Don't yocu want to give
the trial ccurt some discretion toc, Sam, in case

there is a reason he doesn't want to have a

\

SUPREIIE COURT REPORTERS
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- 1 hearing, make ‘it a "may" instead of a "shailli"?
E:V\ 2 The trial court méy Know why the cage'hasn’t been
3 moving. It may be a good reason to make thenm go
4 have a hearing and verify pleadings in some
5 instances.
6 MR. BEARD: Well, you're talking about
7 a verified motion, not going back and verifying
8 the pleading.
9 MR. SPARKS (EL PASO): That's right.
10 That's exactly right. "May" is fine with me. I'm
11 not géing to stand:up here and defend much of this
12 rule. )
13 MR. TINDALL: Luke, I think the rule
14 has got some merit to it. I'm not married to any
15 date or time or langﬁage, but it certainly seems
16 to me that if we have-deadlines for everything in
17 this state, that dismissal. is something that we
18 couid have some uniformity on. Our county has
19 . every -- different courts have different rules in
2C our county. It's impossible to keep up with i;.
21 . JUSTICE WALLACE: Well, here's one big
22 problem: O{t in San Angelo there's probably not
23 three cases out there right now that have been
. 24 there for three years. In Houston you can't get a
- 25 trial in three years. And it's going to be

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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. 9
impossible really for anybody to set a uniform
time for this dismissal for want of-prosecﬁtion, I
think, and make it work.

MR. LOW: Don't you think, Judge, -
that's mostly the local? Each one has it, and thé
power the judge has over his own docket just has
to govern there. Because right in Orange and
Beaumont there's a difference. And if the judge
is interested in moving his docket, he'll call --
you know, set them for dismissal at different
times, you know.

CHAIRMAN SOULES: Of course, part of
the February 4, '87 administrative order is to tiy
to bring the courts more into conformity with the
volume of disposition of cases. This maybe we
ought to factor in: One of the major undertakings
of our model local rules study, which will start
as soon as the Supreme Court says we can -- help
the Supreme Court gét thrcugh this last rule
making effort for the January 1, '88 effective
date. -

Then this committee is going to turn the big
ﬁndertaking of working with the Counsel Qf
Administrative Judges on model local rules. And

we will generate what we think a local rule in
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" magic in the 36 months. I'm trying to remember

10
every jurisdiction of the state of Texas ought to
be. We may have like a checklist of some optidns
about central dockets versus individual dockefs.
It's going to be a very large undertaking.

But in that, in the course of that, setting
up a model local rule for dismissal for want of
prosecution so as to achieve conformity with the
time standards will be a pért -- a big part of the
model local rules undertaking. And I don't know
how that plays on what we do with this rule, but
it may be that it's =-- that we table to that
effort. I'm not suggesting that; I'm just saying
we might want to do that. But we should discusé
whatever.

MR. SPARKS (EL PASO): There's no

why I selected that. I think it was the longest
périod of time in any of the local rules that I
had. I think that's(the reason I put 36. But the
point was that at some point in time the rule is
designed -- at some point in time something has to
be done wit@ the case. 1It's on a docket and if
it‘s going to be continued, then a pretrial order,
and if we go by that rule, it will take place and

something is going to happen to the case at that

512-474-5427 SUPRLEME COURT REPORTERS CHAVELA V. BATES

AR T I T e 8 TS AT VT LY

rheerrrT .,

R AL et B 1A o T T T 2 sty




10

1l

12

13

14

15

16

17

18

19

20

21

22

23

512-474-5427

-point. - -

JUDGE CASSEB: Therthing.is the
administrative rules are going to handle this
under the Supreme Court's order, and I don't think
it should be in this.

CHAIRMAN SOULES: Yes, I was trying to
see where my --

MR. LOW: Luke, don't you think if
you're going to put something in here, you would
put -- go at the other end and say that they
wouldn't hold dismissal docket any earlier than
such and such time, but each court would.have its
own rules or something. In other words, I don't‘
think we ought to say it ought to be a certain
time, but you wouldn't want to dismiss a case for,
you know,'disﬁissal for want of prosecution
earlier than a year or something, and then let
each court set its own administrative rules.

MR. SPARKS (EL PASO): Well, if you're
going to do that, why do we need --

JUDGE CASSEB: You're going to have --
the administfative rules are going to take care‘of
ybur procedures for dismissal cof cases. And it's
going to have to then be =-- and each county 1is

going to be different. That's what it's going to

SUPREHME COURT REPORTERS CHAVELA V. LA
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1 be.
E:1 2 And for you fo try to put in this rule here,
3 any time period at all, it's going tc be contrary
4 to what you're going to find in your
5 administraﬁive rules.v.Because as I see it, you're
6 working diametricaily opposed. And I would be in
7 ‘favor of just leaving it as you had it and leave
8 this alone until you get your Supreme Court rules
9 coordinated with your local admiﬁistrative rules.
10 And we put in the administrative rules, adopted by
11 the Supreme Court, a provision in there that it
12 should contain rules for theigéverning of
13 dismissal docket, specifically spelled out.
14 JUSTICE WALLACE: The Counsel of
15 Administrative Judges, each one of them is now
16 working with their local judges in their district
17 on their local rules. One requirement is that
18 they leave out everything that belongs in the
19 rules of civil procedure. Number two is they all
20 follow a uniform statewide numbering systemn.
21 ) Now, I've gotten one -- I think two courts
22 down in Fort Bend County -- but aﬂyway, a couple
23 of them have come in already, and all of them are
N 24 working on them. So, this is not,something that,
- 25 well, we'll do this next year, next year.- It is

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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13
in the process right now. Andg so it's not going
to be all that long before we have énough local
rules and they're going begin to gel and we can
make sense out of this.

So, I don't know what we could Go really to
say, okay, we're going to have, say, a two-year
rule. Well, that's going to be impractical in
Harris County; it just won't work. In two years,
even in somne localities, it's too 1long a time.

The iawyers don't 1like it that much but the judges
out there havé got it running and they're
disposing of the cases in less period of time than
that. And I don't think anybody wants to séy thét
we're going to slow down the process.

MR. RAGLAND: Judge, mey I direct a
question to you?

JUSTICE WALLACE: Yes.

MR. RAGLAND: I never have understood
the apparent urgency for dismissing a case that's
on the docket that noc one is‘taking any interest
in. Maybe I'm missing something. I sat through
all this on_the task force and everything, that it
just seemed like it's crucial. But it's still on
the docket and still takes the same amount of file

space. I just missed the urgency of it. 1I'd like

[ R SOl PP
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scmeone to explain that to me.
JUSTICE WALLACE: The best I can

understand, the strongest argument for having a

dismissal docket is that ﬁhe judge has the tools
there to make some lawyer =-- you've got one side
that wants to get %o trial.and the other one
dragging his feet -- that he can say, "Okay.
You're going to either try it or I'm going to
dismiss it." And that gives the judgeAthe
authority to get the case disposed of when at
least one éide wants it disposed 6f. And it also
gives him the discretion if he says, “Okay. 
Nobcdy complaining, the parties are not
complaining, the lawyers are not complaining.
I'1l just continue it again instead of dismissing
it." But it leaves it up to the judge to do thaﬁ,_h
local control on it.

MR. RAGLAND: Well, shouldn't that be
a localtrule?
JUSTICE WALLACE: Well, that's wha;
we're talking about, leave that time up to the
local juris@iction because we just can't have -- I
don't know how we can set one time that's going to

work statewide.

MR. TINDALL:. What about this, Judge:

512-474-5427 SUPREHE COURT REPORTERS CHAVELA V. BATES
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..... - 1 The time I can understand. We seem to also have a
L 2 crazy éuiit that i see as‘to'the pegiod of a year,
3 if you could somehow know that, you know, blank --
4 you know, first day of the month, this time of the
5 year, you'd better go iook at all your files and
6 | see 1if tﬁey're not going to be up for dismissal.
7 As it is now, we seem to be -- a different month
8 and a different, you know,-time of the year.
9 ' CHAIRMAN SOULES: That would have to
10 be an ongoing pfocess, Harry. Dismissal for want
11 of prosecution wéuld have fo be an ongoing process
12 ~ in every jurisdiction,~particulafly city
= 13 jurisdictions. That's the only way they can keeb
14 | up.
15 - Tom, to respond to yoﬁ, there was more to
16 ~ that tﬁat‘I:hea:d inAthe task force. The part of
17 the -- égrt of the foundation effort in the task
18 force was fo get accountability for judge's work.
19 Whether we needed ghat or not, I don't know. But
20 that was very much a part of the fabric of the
21 task force. We want to see trial judges at work
22 and we want them to be accountable for their
23 work.
24 Now, one of the things that it was felt
25 needed to be done,was to-get cases dispcsed of

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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instead of lettinyg them piie up. Eecause 1f they
were piling up -- there was not some uniformity
about how judges wvere disposing of their dockets.
There wasn't a benchmark to measure them against
to determihé whether or not they were accountablie,

whether they were wcrking. Apparently in some

jurisdictions there were judges who were not.

So, the idea was we're going to set
standards. You're going to have to just get your
0ld cases dismissed. You're going to have tc keep
your cld cases dismissed. And you're going to
have to try‘your current cases to meet these
standards. And those who cdon't are gcing to be
found not accounting as well as they should be,
and those who do will be accounting as well as
théy shaﬁid bé;“-And that ﬁas a part of the =--
that was sort of the time staqdards concept.

But if you don't put dismissal for want of

prosecuticen into that in & heavy wey -- and, of

course, it's always through the February & or

o)

er
-- then you just get nownere with the
accountabil%ty issue, and that's the undefpinning
point.

MR. LOW: And i1t gives you & better

current picture of what the real docket is,

[
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— 1 because some divorce cases, the parties will go
t; 2 back together, and they don't take ﬁhe time to
3 have a lawyer dismiss it. Somebody is not-
4 interested in prosecuting the case anymore. So
5 disinterésted'—— he doesn't even prepare a motion
6 to dismiss. So it let's the courts know exactly
7 what cases are really cases in controversy, and it
3 gets rid of cases that lawyers just wouldn't take
9 time to get rid of and it gives you an accurafe
10 count.
11 CHAIRMAN SOULES: And the last point
12 " is that if the Harris County --
13 MR. RAGLAND: The point that I'm
14 . making, what are you getting rid of? I mean, what
15 does.that do? It just takes it out of oné cclumn
le6 and --
17 MR. LOW: Getting rid of a case that
18 people -- that is'no longer a case.
19 CHAIRMAN SOULES: It takes them out of
20 another big issue, and that is, we can't work
21 because we're overwhelmed. Now, San Antonio
22 reduced its overall case load in its district
23 dourts last year by 12,000 cases. We have 12,000
24 cases fewer now than we had a year ago. And the
25 volume of filing cases hasn't changed.‘ We've just

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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1 been able to keep up with the current cases and

2 get rid of 12,000 o0ld cases, and we'vre still

3 dismissing them.

4 We're now up to where we're setting cases.

5 All pre '84 cases have been set on a dismissal

6 docket. Pre '83 cases cases have all been héard

7 and disposed of except rare exceptions, and we're

8 current. And if you want to know where the San

9 Antonio courts stand on dispoéition Oof their
10 cases, they can tell you, and it's not overwhelmed
11 and can't work.

12 But 1if you go to Harris County, it's

13 overwhelmed and can't work. And you can't reall§
14 dig through that mire because there are so many

15 old cases over there you can't get there from
.16 here. What the Court wants to do is get‘rid of
17 those cases and get the dockets current. And this
18 -—‘I mean, this is the thinking behind it. I'm

19 not trying to sell it. I'm just trying to say the
20 history about it.

21 , MR. RAGLAND: I wanﬁ to make one more
22 | statement and I'm going tc shut up.

23 | CHAIRMAN SOULES: Okay.

24 MR. RAGLAND: It seems like to me that
25 this committee 1is spending a lot of time as well

512-474-5427 SUPREHE COURT REPORTERS CHAVELA V. BATES
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as impoesing a lot more duties on the district

judges keeping statistics. Now, 1f the judges ar

getting paicé¢ by the cases they dispose cf, tuat's

one thing, but they're going to make theée sanme-

amount whether they Ltry one ce

[
[8
]
[ 5}

e a yeai or one
case a week. And with the resources that are
available, it locks iike to me that we could be
Gevoting our efforts somewhere else to a iot
better benefit. And that's the end of ny
statement.

CHAIRMAN SOULES: Frank Branson.

lR. BRANSON: Weli, as I understood
it, the task force was formed as a result of the

€

legislative mandate. . After the task force met and

several of us spent a lct of hcurs with it, this

‘committee overwhelmingly rejected the task force

proposal. And after that, the legislature
withdrew their mapdate at the last session. So,
it looks to me like we're going back to a pond
fhat has since dried up.

CHAIRMAN SCULELES: It a

jma

o}

't drie

jor
o]

up
because the_February 4, 1987 administrative order
was recomnended by the task force unanimous and
was adopted by the Supremea Court. There was no

Gdissent on that. So, we have that order.
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ERAHSGH: Well

speaking to it as it's dried. up.

defeat

193]

the propcsal on 165, see

Says.
HR. RAGLAID: I second

iR. SPARKS (EL PAS0O):

with the task -- with the February

[iR. BRANSON: No. But

opehind perpetuating dismissal of

driving force in that task -force.

CHAIRHNAN SCULES:

Tl
It's

what

lawsuits

move thet we

- 5 - EEE S
tne Conitoee

-

S —

Ckavy. Wiell,
that have to do

4, '87 order?
the concept

was a

the law nocw by

order of the Supreme Court dated February 4th,

1987.
NR. BRAMSON: What's before this
committee is not currently the law, though.

CHAIRMANW SOULES: That's right. Now
we're going back to this rule.

IHR. SPARKE (EL PASC): Let me tell you
that if -- vou know, if the motion is going to
C&rrys thatts fine. I just want to get it off of
dur gocket. i've spent & lot of time and a 1ot of
peocple nave peen spending a lot of time. Let me
just go through it and tell you the ccncept of

474~5427 SUPRZHME CCURT REPORTLRES CHAVELA V. BATEDS
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different.
We were asked tc go through several of the

ocal rules on how cases were disposed of and try

'_,J

to come up, for discussion pucrposes witch sonmething

that you cocuid aiscu

Ul

S The 36 months was just

selected in there. That sentence couid rezd, "Any
case designated for cdismissal docket shall be," or

whatnot. That's not the important thing.

~The procedure that was toc be in this ruie
woﬁld be that at some point in time under some
circumstance the Court will have a dismiSsa;

docket. The parties or their attorneys arce

notified and then it regquires & response, a

motion. I'm almost certain every one of the local
rules reguires some sort of a verified motion,
but, in any event, a motion setting out why it

should not be dismissed.

And then there were various ways that it was

handied. Hest cf them had & docket call of some
nature. Then at that pocint, the responsibility
was sort of switched to the Court to do
something. And in most instances, it agpeered to
me that the presidaing judges woulid take it 1like

you asked for & pretrial conferance and they put
476-5427 SUPRSHE COURT REDPCRTIERS CHAVELA V. BATZES
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out some deadlines and try to get you a setting or

that type of thing. And that's what they at least

had proposed.

So, if it's going to stay on the docket, then
there's an-order and that clder case would be in
line for trial after discovery. And there wouid
be deadliines on it when supplemental answers wouid
be filed. Then your experf Witness couid be
deposed, you know, the same thing that we do
frequently. And if the cése then was thereafter
continued, it had to be for a valid reason as
found.

And then I noticed that most of them had soﬁe
sort -- I don't know if this works or not, Luke --

you're going to haye to tell me -- in San

VAﬁtonio. fThey;would have something that you only

have "X" number of days in which it would be tried
or dismissed. I thought it was a little strong.
I always -- in nmy ﬁirst draft or second draft when
I talked with sémeoné about it. And after the‘
90-day period it's either dismissed or the Court
has to enter another appropriate order or
something.

But this was proposed -- this rule weas

proposed simply to have some uniformity to where

512-474-
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- 1 there would be notice given, an opportunity given
Lo 2 to keep it on énd then some individdal éttention
5 on a case that should have already been disposed
4 of and get it disposed of.
5 CHAIRITAN SOULES: The concept of the
6 rule -- this particular rule to me is pretty all
7 encompassing. It says, ycu know, if you keep it
8 there you've got to set it. You've got to set a
9 pretrial schedule. You've got to keep that except
10 for cbm?elling reasons. And 1if yod don't,.youfve
11 got to reset all thét. |
12 In other words, once a case is on a dGismissal
‘;f 13 docket, then it becomes very structured in ﬁerms‘
14 of how -- from that point, it's either dismissed
15 then or it's going to become scheduled for
16 disposition. And it's Safe_to say your case is
17 ' either going to be dismissed orvscheduled for
18. disposition, and this is fairly broad. It doesn't
19 say exactly how each jurisdiction is going toc
20 schedule for disposition; it just says they<will.
21 MR. SPARKS (EL PASC): We drew it for
22 that reason.
23 CHAIRMAN SOULES: And to me, the only
- 24 Gifficulty with it is that somehow the period
) 25 should say in an "éffort,to conmply with time

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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standards as may be rTecommended by the Supreme
Court of Texas cases shall be placed on the

dismissal docket."”

MR. SPARKS (EL PASO): I don't even
know if you have to go that far. You might just
say "any case designated on a dismissal docket."

CHAIRMAN SOULES: Any case may be
placed on a dismissal dockét.
MR. SPARKS (EL PASO): Even in E1

Paso, different judges have different dismissal

dockets.

CHAIRMAN SOULES: 1If we had put there
-- instead of pending for 36 months, if we just
said any case may be placed on a dismissal docket,
and then under what circuméfances it's placed
would be up to the local judge or whatever the
Supreme Court may prder administratively or
otherwise. Notice of courts intention to dismiss
-- and with that change, this really becomes a
general directive to the courts that any case may
be. placed on there and once they are placed,
they're eitngr going to be dismissed or scheduled
fbr disposition. And, Judge Rivera, you've had
more experience with this probably than any trial

judge in the state of Texas.

5427 SUPREIE COURT REPCRTERS CHAVELA V. BATES



16

10
li
12
13
14

15

17
138
19
20
21
22
23
24

25

[\
U

JUDGE RIVERA: I had my hand up. Let
me tell you what happened to the trial court.
When Chief Justice Hill came in, we had an expert
come in from out of»state and tell us we didn't
know how to count. "They said you count from the .
day you file the lawsuit until the day it's
diéposed. So, in Bexar County, even though you

can get a trial in three months, that's no good

‘because you've had cases on file for 10 years.

<

So, I said, "Okay. We'll do it YOur way. We'll
show you we can still do it and come out better."”
The idea of the expert and the move that

started in the trial courts to improve the

- administration of justice and to get rid of the

criticism that it takes too long to get a triail,

that it tékés Eobllong”to get justice, was to have

the courts control the cases. And we were going
to get started with some rules and said, "Okay.

- 30 days after you file an answer you do this and

45 days iater you gét to éo this. And, MNr.
Lawyer, you're going to have to do this in 90
days. And, Mr. Lawyer, you're going to do this
and that and the other." And that, of course,
didn't sit very well. We got complaints not only

from the lawyers, but also from the trial judges.

512-474-5427
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1 They said, "Wait a minute. We can't do it that
2 way. We;re going to spend more time
3 administrating and less time hearing cases."
4 And we can do it our way like we have in
5 Be:iar Ceunty. We did set up our dismissal
6 docket. We cranked it up to full speed. We
7 tightened up the loose ends. We set up a
8 systematic system that worked, and we saw the
9 results that came in.
10 . And what it was was a compromise that some
11 lawyers like to work one hour a day to prepare for
12 a trial that's coming next month. Host 1awyers
13 like to work 24 hours before the trial starts da§
14 and night to get ready for Monday. The dismissal
15 docket will give the lawyer the option to work one
16 - . hour a day or 24 hbdrs before the trial,datg. We
17 don't do anything unless we reach that point,
18 either the trial date or the dismissal docket. -
19 The lawyers will have a little control. They will
20 have some leeway. They will have something to say
21 about how they try the lawsuit, how they prepare,
22 . -you Know, just the wa§ they're suited. And I
23 think that will be a better practice for the
24 lawyers.
25 But in order to do that, we've got to have a

512-474-5427 SUPREHNE COURT REPORTERS CHAVELA V. BATES
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.27
dismissal docket procedure that works, that's
effective and that produces the resﬁlfs that we
got in Bexar County in the last year. We're down
to what -the expert says we needed to be down to,
you know, just a year's pending cases, and thatfs
what we've got now.

MR. BRANSON: Judge, you-all did that.
without the rules proposed now, didn't you?

JUDGE RIVERA: Withcut fhe rules that
are proposed now and without the rules that the
expertvhad proposed with a dismissal.docket
control rule prepared by Judge Casseb and a few
others that were put into effect.

MR. BRANSON: Judge, don't you-all
figure it will be better off to let the 1local
trial judges deal with that rather thén us? .

JUDGE RIVERA: - Let me tell you what
the problem is. fThere's nothing in the rules
apout a dismissal. It's all within your
discretion. You have plenary power to do it so
you oucght to reinstate it. You ought to leave it
on the docket because there's nothing that states
that you have to dismiss it." And we hear that
argument over and over again.

"I know that I haven't done anything in 11
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1 months, but I'm going to do it tomorrow. And
2 there's nothing in the rules that séys you have to
3 dismiss it so you should leave it on the docket.
4 I know that we should have answered the admissions
5 and the interrogatories six months ago, but
6 nothing has been done by the other side for
7 sanctions, so yod ought to leave it on the
8 - docket. You know, let the rules provide for
9 ' dismissal.f We have those arguménts all the
10 time. And if Ehe rulelsays it oughﬁ to be
11 dismissed, it will bé dismiéséd. And if a lawyer
12 knows it's going to be dismissed, they'll probably
%& 13 do something about it. |
14 B ‘ CHAIRMAN SOULES: Frank, on page 190,
15 191, 182, 193, 194,_195, 196, 197, 198, 199 and
j16_"‘ 200, for 11 pages you see the specifics of the
17 joiﬁt order ofvthe Bexar County courts. DMNow, that
18 : is.far more spécific than what's propoéed here.
19 But what is proposed in this 165(a), in the
20 broadest sense, permits these 12 pages of spec;fic
21 orders to be written by the local judges saying
22 exactly how-it's gqing to be done.
23 165(a) says you're gcing to set it. It's
g 24 either going to be dismissed or scheduled for
:' 25 disposition. Now, what this Bexar County order

512-474-5427 SUPREME COURT REPORTERS CEAVELA V. BATES
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does is schedule it for dispocsition. It -,
implements what this broad 165(a) séys you can
implement. And you can -- in effect, directing
that you should. The rules of civil procedure
right now don't give real indication to the bar on
what the administrative order requires. And thét
is that the administrative judge, such as Judge
Rivera, and then the administrative region judge,
such as Judge Clawsgn or Judge Kelly, are now-
mandated to sgt up dismissal dockets. The Supreme
Court has mandated that.

This tells all the judges in a general way
how to approach conceptually the dismissal
docket. And that, I think, is what we're trying
to get, is a uniform conceétual approach to the
dismis;al docket without saying strict time
guidelines in the general order.

MR. BRANSON: My problem is when you
go to court, that may place any case on a
dismissal docket. And I've certainly been in
courts of law with fair trial judages. DBut you
occasionally get an unusual indivicdual on the
trial bench, and we've all been before them, and
if you don't give them any guidelines, you may

find a case dismissed within a very short period

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES




10

11

12

13

14

15

16

17

13

19

20

21

22

24

25

- 30
of time or an unreasonable period of time. And
you're going to find yourself in fhe system
alleging abuse of discretion and going up on
appeal before you even get to try your lawsuit.

'MR. SPARKS (EL PASO): So, you're
speaking-in favor of the rule?

MR. BRARSON: ©No, I'm speaking in
favor of the time limits if you're going to have
the rule. But I'm not -- I think Rule 165 now is
broad enough tq encompass what Bexar County-did.

CHAIRMAN SOULES: Well, then what if
we said any court -- any case may be placed on a
dismissal docket if not disposed of within the
time standards provided by the Supreme Court? If
it's within the time standards, it's not placed.
If it's outside the time standards, it could be
placed.

JQDGE RIVERA: The thing is if it's
placed on the dismissal docket, it does not ﬁean
it's got to be dismissed.

CHAIRIAN SOULES: That's right.

FUDGE RIVERA: It means the rule has
ﬂo -- it has to be determined. And we would have
a docket control order or a scheduling order or a

time limit order.or, you know, something.

512-474-5427 SUPREME COURT REPORTERS CEAVELA V. B




. 31 -
1 MR. BEARD: Well, Luke, 1is it going to
r .
E» 2 have to be formal, a verified motion -- most of
-3 these -- a 1ot of these matters are handled by
4 calling the judge and saying, "We haven't found
5 the defendant yet. We can't -- we haven't gct him
6 served." And pass that, you know. We're still
7 trying to serve the defendant; Or, you know, the
8 bank is closed and the FDIC receiver says they aré
A‘Q going to file against you. So, you haven't filed
10 your =-- you just sit there until it's dqne.
11 | CHAIRMAN SOULES: I think that level
l2 of detail is baggage in this rule, to verify a
@ﬁ“ 13 motion and say what happens, unless a verified
14 motion -- I think that all can be done at the
15 local level like S;n Antonio did. I think that's
‘16_A nivggcess‘bgggage} |
17 Eut'to‘éay'cases falling outside thé time
18 standard; may'be placea.on a dismissal docket.
19 When they're called they're either.dismissed or
20 scheduled for trial ;- is & good directive, in ny
21 judgment, to give the trial judges and the bar in
22 the rules of civil procedure. And then how you
23 implement that at what level of detail in tnhe
P 24 local rules is something else. But I agree with
&
25 you, verified and that sort of thing here is

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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excessive baggage fcr a general rule.

But can't we.go through this line by line and
pick out the best parts of it and eliminate the
worst parts of it in the next, say, 10 minutes and
then vote it up or down?

PROFESSCR DORSANEO: To keep the bail
rolling, I would move the modification of that
first sentence beginning, "Any case pending on the
docket for 36 months," to incorporate the languagé
that you diqtated into the record without
compiiance with the Supreme Court's time
standards.

JUDGE CASSEB: There's a motion and
second made to table it.

PROFESSOR DORSAWNEO: Oh, I'm sorry. I
fargot that.

CHAIRMAN SOULES: Well, let's vote on
that. ©Should we table it or keep on with it for a
few minutes? Those in favor of tabling it, show
by hands. Okay. We won't table it. We‘ll wogk
on it a little more.

HR. RAGLAND: Luke, I think the motion
wés to reject it outright rather than table it.

MR. BRANSON: Not toc c¢hange the

original -- not to change the original ruiing,
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we've got Rulé 165 --

CHAIRMAN SOULES: 6kay;.-Uell, then
that motion deserves discussion and that's where
we are. - Okay. Let's start off here,‘the first
sentence is'bkay; is that right? I realize we're
not voting for it. But languagewise, 1is there any
problem with it?

PROFESSOR EDGAR: I really think that
any time we aré looking at a rule and are going té
make some revision, we should maké an effort to
make it gender neutral. |

CEAIRKMAN SOULES: Make it what?

PROFESSOR EDGAR: Gender neutral.

CHAIRM%N SOULES: Okay, yes.

MR. BRANSON: Are you going to do that‘
by changing'"hisf to "its"? ‘

CHAIRMAN SOULES: "Their,"-jﬁst
pluralizing them even though it;s grammatically
awkward. |

(Off the record discussion
(ensued.

CHAIRMAN SOULES: That just comes out
after "had notice," period. Then you strike the

rest of that sentence. Then you pick up about

SUPREME COURT REPORTERS CHAVELA V. BATES
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dismissal. "Any case may be placed" --

JUDGE RIVERA: Hr. Chairman, I suggest
we entertain some language that might get
everybody out of a bind that after a case is
pending 36»ﬁbnths, upon motion of any party or the
Court's own motion, it may.be piaced on a

dismissal docket.

CHAIRMAN SOULES: We were going to
say, Judge, that "Any case méy be placed on the
diémissal docket that had pot been dispéged of

within the time standards provided by the Supreme

Court."
JUDGE RIVERA: That's okay.
MR. BRANSON: Luke, we've been through

so many discussions, I'm not sure I know what --

"what are. the current time standards?

CHAIRMAN SOULES: They may be in here,
Frank. Let me getvthese thoughts down and then
I'll address that. "Any case méy be placed on a
dismissal docket" =-- "Any case not disposed of.
within the time standards provided by the Supreme
Court may be placed on a dismissal docket. Notice
of the court's intention to dismiss and the date
and place of the docket heariﬁg shall be sent by

the clerk to each attorney of record and to each
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- 1 party that is not represented by a lawyer and a
E; 2 whose aadress is éhown on the docket or invthe

3 papers on file by posting same in the United
4 \ States postal service. At the docket hearing ‘the
5 Court shall dismiss for want of prosecution any
6 case" --
7 » MR. SPARKS (EL PASO): Why don't you
8 change that after “prosecufion" to say "unless,"
9 _and then knock out the rest of that line and éay"
10 "unless the Court deterﬁines there 1is good‘cause
11 for the case to be maintained" --
12 | CEAIRIMAN SOULES: "Unless there‘is
13 good cause for the case to be maintained on the
14 docket. If the Court determines to maintain the
15 '~ case on the docket, it shall enter a pfetrial
16 | . ,ordef‘épecifying the reasons wgy the case was not
17 dismissed." I don't think that ought to have to
18 == 1 think just epter a pretrial order assigning a
19 trial date and not specifying‘why.
20 So "enter a pretrial order assigning a trial
21 date for the case,"™ and I don't think time period
22 should be in there frankly, in this particular
23 oﬁe, within six months =-- I guess that could go
e 24 either way.
) 25 JUDGE CASSEB: I don't think we should

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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put it in there.

.CHAIRﬁAN SOULES: "Trial date for the
case and setting deadlines for the making of new
parties, all discovery, filing of all pleadings
and the fiiing Of responses or supplemental
responses to discovery and other pretrial

matters. The case may be continued thereafter

only for valid and compelling reasons as

established" -- "as.specifically determined by the
Court." I'd strike "established in verified
pleadings and" =-- "compelling.reasons as

specifically determined by court order but
thereafter the Court must try the case within 90
days of the entry of an order of continuance" ~--

I'd say "valid and compelling reasons as

-specifically determined by court order."™ That

means there's got to be reasons in that next court
order, and then stop there, and notice of the
signing of the order shall be given and failure to
mail notices. That makes the rule a general
directive rule. Ve wanted to to not -- we've
taken the specifics out. Elaine.

PROFESSOR CARLSON: What 1f the case
was dismissed or there was a motion to dismiss

because the lawyer or his attorney did not appear

512-474-5427 SUPREME COUERT REPORTERS CHAVELA V. -BATES
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for a hearing of which they had notice? IHaybe it
was a discovery hearing in a state antitrust case
that was three years away from trial. Does that
mean that the court is to docket that case or 1is
to now ordéf a pretrial order setting a firm trial
date?

'CHAIRHAN SOULES: If it's set on --
well, now, if you come under this first sentence,
you dismiss it when. the lawyer failé to show for'A
discqvery motion. The Court has the power to do
that. He doesn't have to set it fo; dismissal.

PROFESSOR CARLSON: What if he does
set it for dismissal? Then is the best you're
going to get for relief going to trial in six
months?

CHAIRMAN SOULES: No. "We tobk the six

_months cut.

lIR. SPARKS (EL PASO): Plus you've got

the sanctions rule.

(Cff the record discussion
(ensued.

MR. LOW: Luke, I cdon't want toc bog
down, but could I -- and maybe this is over

simplifying it. But really it sounds like to me
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all we're trying to get to is just give the trial
courts the tools to provide administrative rules
that were within the guidelines of the Suéreme
Court. So, if I were doing that, I would just
start out ﬁith 165 like it is and say, "Within the
guidelines under administrative rules the case may
be dismissed," and not change anything else that's
been working. It gives them the tool.

CHAIRMAN SOULES: But this dces tell
the trigl court that he's got to set a pretrial
schedule, which is conflicting.

VMR. RAGLAND: I think that's foolish,
just quite frankly. \

JUSTICE WALLACE: Well, let me mention
one aspect. Ray Judice this morning =-- the
legislature aecided they were going to sﬁep in and
make everything in those administrative rules
permissive and all that. Now, they didn't touch
£he rules of procedure. They knocked those out
completely in their little fit of pique (phonegic)
that's going on now. At least we've got these
rules of procedure here and all this can be done
pﬁrsuant to the rules of procedure whicn they

haven't touched.

MR. LOW: But it can be done now under

512-474-5427 SUPREME COURT REPORTEKS CHAVELA V. BATES
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Rule 165, can't it, Judge?

JUSTICE WALLACE: Well, that's -- as I
understood what weire trying to do is get some
broad general guidelines now for us to do it.

MR. LOW: Okay. I'i1l withdraw.

JUSTICE WALLACE: But that 1s one
advantage to having something in the rules of
procedure on it.

MR. RAGLAND: But, Judge, we're not
looking, I don't think ——‘as I perceive and
understand this discussion, we're not looking past
the end of our nose here because with this
underlined portion here on 100, now that may very
well recquire setting a hearing and filing a
verified motion and pretrial order and this and
this and tﬁis which is going to take somé kind of
conference and all like that.

Now, that may ultimately accomplish what I

think the problem is and that's to get rid of

these 0ld cases. But what 1t also dces is it's

going to peﬁalize the competent and diligent
lawyers who _have these cases set for trial within
ﬁhis six-month period of time and it's going to
get bumped by a case that's been on the docket for

two years that nobody is interested in.
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1 It loocks like to me the simplest thing to do
2 here is to just tell -- if we're going to tinker
3 with this rule, 1is juét to say that it's been on
4 here on the docket in excess of the court's
5 guidelines;“The trial court is set for trial.
6 And if that doesn't smoke them out then nothing
7 will. If it comes up to trial date and they don't
8 show up, just dismiss that thing. They have the
9 authority to de that now.
10 CHAIRMAN SOULES: There's no bump in
li this 165(a) proposal. Thefe is no time limit the
12 | .way it;s -- let me read --
& 13 MR. RAGLAND: What it says is it cets
14 :the case to trial within six months --
15 CEAIRMAN SOULES: Let me read it
16 | through now.égain now that we've cleaned‘out the
17 specifics. - "A cése may be dismissed for want of
18 prosecution on the féilure of any party seeking
19 affirmative relief or their attorney to appear for
20 any hearing or trial of which the party or
21 attorney had notice."
22 Then yqu strike from that point all the way
23 to the word "notice" and insert where vou've made
& 24 that strike this: "Any case not dispoéed of
A 25 within the time standards provided by the Supreme

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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determines to maintain the case on ;he docket, it
shall enter a pretrial order assigning a trial
déte for the case and setting deadlines for the
making of new parties, all discoVery, filing all
pleadings and the filing of responses or
supplemental responses to discovgry and other
pretrial matters. The case may be continued
thereafter only for valid and compeliing reasons
as" -- "reasons" ~--'strike down to
"specifically."

MR. BRANSON: Does £hat suggest that
it's been continued fof other reasons before?

CHAIRMAN SOCULES: Pardon me?

MR. BRAMNSON: Isn't that the only way
you can get a case continued anjway?

| CHAIRﬁAN SOULES: The case méy be

continued thereafter, after it's been set off the
dismissal docket for a trial setting. iow after
that, the case may be continued thereafter only
for validé and compelling reasons specifically
determined in the court order. This time the
Court has gat to say why. Coming off the
Gismissal docket he doesn't even heave to say why.
And then strike down to, "notice ¢f the signing of

the order of dismissal."™ And now you've just got

5427 SUPREME COURT REPORTERS
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a general guidelines type rule, bare bones type
rule. |

JUSTICE WALLACE: Let me make &
suggestion.

CHAIRMAN SOULES: And Judge Wallace
has a couple thoughts on it.

JUDGE RIVERA: You might want to
strike out six months fromAthe docket date, you
knaw, for Houstoh. .If they get one dismissed for
Sanctions, you Know --

CHAIRMAN SOULES: Judge, I took out
the six honths; That's out.

JUDGE RIVERA: Okay.

JUDGE CASSEB: That's out. Just
enough to know that you've got authority here to
do like what we did.

JUDGE RIVERA: Okay.

JUDGE_CASSEB: And then to get away
from what the legislature just amgnded the Court

Administrative Act.

(Off the record discussion
(ensued.

CHAIRMAN SOULES: Judge Vallace says

like in the third line take out "or his attorney"
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because if the attorney appears then the party
éppearé, and‘the same thing in the f§urth iiﬁe.
Just say, "the failure of the party seeking

affirmative relief to appear for any hearing or

trial which the party had notice of."

(Off the record discussion
(ensued.

CHAIRMAN SOULES: Okay. The changes
were to change "provided" to "promulgated" because
that's what the Supreme Court does when it makés
the administrative rules and change "making of new
parties” to "joining of new parties." Are there
any other thoughts on this? Okay. HNow tﬁat we've
made it a general rule, does anybody have a motion
about it?

MR. BRANSON: Before we get to that,
Judge Wallace, do you think --

CHAIRMAN SOULES: Wait a minute. The
motion is that we reject it. I guess that'é what
wve have to vote on.

MR. BRANSON: But before we vote on
it, do you think the proposed rules are necessary
on 165? Would that help you-all?. I mean, that's

what we're here to do.
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_ 1 JUSTICE WALLACE: I would be very
— _ o
L 2 reluctant to not have something in the rules.
3 Now5 how much better these proposed changes would
4 | be over what's in Rule 165 now is debatable. But
5 I certainly-WOuld not want to just be hanging our
6 entire authority on those administrative rules.
7 That's what theAlegislature had done. They pretty
8 well -- pushes them.
9 ' MR. BRANSON: Do we need to go set out
10 the things we'ye set out about the pretrial
11 ordet?
12 JUSTICE WALLACE: Well, I think Judge
%*‘ 13 Rivera made a very good point there. At least the
14 lawyers come in and argue, "Well, now the rules
15 don't say they'll give youlthis authority,
16 ~thérefore, you can't do it." And you say, "Well,
17 here's a broad mandate. We can use ny discretion
18 and move the dockgt."
19 , MR. BRANSON: So you would generélly
20 recommend --
21 JUSTICE WALLACE: I would generally
22 reconmend. )
23 | JUDGE CASSEB: We would need it
24 because as he says under this amendment that the
25 legislature has watered down the Supreme Court's

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. EATES
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46

binding effect of administrative rules.

MR. BRANSON: I withdraw the motion.

JUDGE CASSEB: You can do it on that
rule-making power.

CHAIRMAN SOQOULES: Frank has withdrawn
his motion. Is there a substitute motion?

MR. RAGLAHND: I have a statement to
make. |

CHAIRMAN SOULES: Well, ﬁe don't have
a motion now on the thing. Does anybody want to
move anything?

MR. SPARKS (EL PASO): I move that we
approve 165(a) as amended and written.

CHAIRMAN SOULES: Okay. 1Is there a

second?

L PROFESSOR DORSANEO: .Second.

CHAIRMAN SOULES: Okay. Any further
discussion? And by that, I mean is there anything
new?

PROFESSOR DORSANEO: I have one -

MR. RAGLAND: Yes, sir.

_CHAIRNAN SOULES: Either one.

MR. RAGLAND: You know, this nas been
my position all the way through the task force

consideration of administrative rules and still

2-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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here again. We are taiking about rulies that
app#rently addréss probiem judges aﬂd problem
counties. Well, don't shake your head, Luke,
because that's all I've heard is Harris County,
Harris County, Harris County.

CHAIRMAN ESOULES: Well, you heard
Bexar County. We didn't have any problem judges.
We were not a problem county but it worked.

MR. RAGLAND: All right. It worked in
Bexar County and I propose -- it was your efforts
and everything. But we don't have a problem in
McClennan‘County on the currency of the docket.

If you adopt this rule we will have a problen in‘
IMMcClennan County because our judges who are now
trying lawsuits are going to be hearing motions
and filling out little orders that nobody is going
to pay any attention to. And I just urge you vote
against it.

PRCFESSOR DORSANEO: I have one
suggestion that is'an organizational one, and you
can tell me that it's not worth going into and
I'll be quigﬁ. But I suggest making this
paragraph one into two paragraphs with the titie
of the first paragraph being instead of
n

"Dismissal," "Failure to.-Attend a Hearing o:

SUPREME COURT REPORTERS CHAVIELA V. BATES
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Trial," and then having the second part of it pick
up with the new lénguage that's ﬁnderlined
beginning any case and have that be 2 or (b)
"Dismissal" or "Schedule" as a subtitle. Because
really the firét sentence talks about failure to
attend the hearing or a trial, and the rest of it
talks about either dismissal at a dismissal docket
or a scheduling order.

CHAIRMAN SOULES: Let me ask you
this: If we just left the title .there, we put one
and struck "dismissal" and then before "any case"
just put a two, because really it is =-- the‘whole
thing is dismissal for want of prosecution.

You've got a motion on file seeking affirmative
relief. You don't show up --

PROFESSOR DORSANEO: As I said, I
don't really care, but =--

CHAIRMAN SOULES: We'll do something
along those lines. Motion has been made and
seconded that this be approved as is now beforg
ué, Is there any new discussion? Those in favor
show by ;anQS. Ten. Those opposed? Okay.

That's house to one.
MR; SPARKS (EL PASO):. The next to

last one is this rule =---




- 49
- 1 CHAIRMAN SOULES: Good piece of work,
- _ :
Li 2 Sam.
3 PROFESSCR DORSANEO: It really will
4 wvork.
5 CHAIRMAN SOULES: You bet.
6 MR. SPARKS (EL PASO): -- Rule 170,
7 pretrial motions. I have -- with Luke's
8 assistance and minutes, I have tried to rewrite
9 that in light of our last response. 1It's been on
10 for two ;gendas. ﬁeject it, pass it or take it
11 off, thchever one yéu like.
12 CHAIRMAN SOULES: What does it do,
13 Sam?
14 MR. SPARKS (EL PASO): Well, this is
15 -- it has several intents, you'll recall. One is
16 -to try to provide,in the rules a disposition of
17 motions without hading to go to hearings. It is
18 to set a submissipn date that -- it allows a
19 hearing on the request of any party -- or the
20 Court can reqﬁest a hearing. And it expreésly
21 authorizes a telephone hearing. We've had two
22 drafts of t@is before, and each time we've come up
23 with something else and we've put it btack in the
. 24 rules. This is a new rule.
-i 25 MR. McHAINS:. What did we do with the

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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— 1 three-day notice rule that you can have a hearing
E¥ 2 in three days?
3 ' CHAIRMAN SOULES: That's a hearing.
4 Yes, this is submission without a hearing. 1In
5 other words; if nobedy asks for a hearing within
6 15 days, the Court would consider the motion fo
7 submit it in writing. This is a way to get
8 motions disposed of withou£ ever having a
9 hearing. And there are some -- Harris County doeé
10 it now. And so it willAgive notice that unless a
11 party reguests a heariﬁg,vit will be submitted to
12 : the court within 15 days -- or at 15 days. It's
13 not unlike the federal practice e:xcept we may geé
14 things decided a little quicker. This really
15 doesn't change -- anybody can get & hearing that
16 wants a hearing, but it tells the Court to dispose
17 of something in 15 days if the parties don't set a
18 hearing.
19 MR. SPARKS (EL PASO): But there 1is
20 one thing and I nove to.just get on the table to
21 approve it. In (d) you'll notice that I've got,
22 "The Court shall grant the request for oral
23 afgument or hearing." We made that change.
fﬁ 24 Particularly, 1 think Broadus and.others made a
) 25 valid point that it ought to be a matter of right

512~-474-5427 SUPREME COURT REPORTERS CEAVELA V. BATES
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1 for anybody to have a hearing.
2 CHAIRMAN SOﬁLES: I agrée. I think if-
3 somebody asks for it you get it. If not, it gets
4 submitted if writing.
5 . JUDGE CASSEB: And if you go to
6 Houston, always make a reqguest to have an oral
7 hearing, otherwise you'll find some retired judge‘
8 going through all those things and automatically
9 dismissing them all.
10 CHAIRMAN SOULES: Does the response --
11 MR. BRANSON: We're not encouraging
12 that, Judge.
13 CHAIRMAN SCULES: Does the response -
‘14 JUDGE CASSEB: That's right. I
15 wouldn't either.
CHAIRMAN SOULES: Does the responding
17 party -- does he have a duty to submit an order as
18 well?
19 MR. SPARKS (EL PASO): We took that
20 out.
21 CHAIRMAL SOULES: It should.
22 HMR. SPARKS (EL PASO): It seemed like
23 i1t was in the original draft.
24 CHAIRMAN SOULELES: Both sides shouid
25 submit an order, I think. Do you have any
512-474-5427 SUPREME CQURT REPCRTERS CHAVELA V. LATCL
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1 objection to including that?
— ] S
E; 2 MR. SPARKS (EL PASO): ©Ne. It was in
3 the original. It was one of the things that =--
4 somebody said it was too much like the federal
5 court so I Eook it out.
6 CHAIRMAN SOULES: Because if the judge
7 is going to take the -- take it on written
8 submission, they ought to have the option to sign
9 one order or the other or %o do his own. Then hé
10 can clearly sée what both parties -- where they |
11 reallyAare competing'when he locks at the text in
12 two orders.
13 JUSTICE WALLACE: A lot of judges
14 don't have anybody to prepare orders for them.
15 So, if you want one signed you'd better send him
16 one to sign.
17 . lMR. SPARKS (EL PASO): There is one
18 thing that I didn't like about the draft. 1In
19 paragraph (c) it will say, "Responses to any
20 notion may be inhwriting.“ They didn't want to
21 have to put it, but then I've got it "and chall be
22 filed." And then I don't know how you file a
23 nonwritten --
km. 24 CHAIRMAN SOULES: VWhy.should we make
) 25 it "shall be"? I realize we said that last time.

512-474-5427 SUPREME COURT RIEPORTERS CHAVELA V. BATES
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o 1 But the response may be "I want to hear it" and
r :
L 2 that's all, but it ought to have to be in
3 writing.
4 MR. SPARKS (EL PASOQ): Okay.
5 MR. McHAINS: Well, you've got this
6 parenchetical here. 1Is that in the rule or not in
7 the rule?
8 MR. SPARKS (EL PASO): Right. Now
9 it's in the proposal. |
10 MR. McMAINS: "Failure to file a
11 response is" --
12 MR. SPARKS (EL PASO): Oh, no, that
13 was voted out last time. And I put it in
14 parentheses so you'll know it's out.
15 MR. McHAINS: That's what I was trying
16 to figure out.‘
17 CHAIRMAN SOULES: I think we ought to
18 take that out.
19 IMR. SPARKS (EL PASO): We voted last
20 ' time to take it out and that's why I put it in
21 parentheses.
22 FHAIRMAN SCULES: Okeay. It's been
23 moved. Is there a second? Let's see, now, what
i 24 do we have in parentheses -- "in writing" back
b 25 here. "Any party requesting a record of a

512-474-5427 SUPREME CCURT REPORTERS CHAVELA V. BATES
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telephone conference or hearing mnust advise the
Court in writing"” ——Vdoes that stay in or out on
the back page?

MR. SPARKS (EL PASO): fThat was also
in last tiﬁé, and I think it should be in writing
in the response, whatever You want to do. I think
it should be in writing.

CHAIRMAK SOULES: You're asking that
there be a repcrter.-to hear the motion on the
phone, aren't you?

AMR. SPARKS (EL PASO): Correct.

CHAIRKAN SOULES: The Cocurt has to'
make ~-- it may be a long distance call. The Cou;t
has got to make some arrangements. You want to be

clear that the requéét has been made. Is that the

'MR. SPARKS (EL PASO): But it was also
voted to take it out last time.

CHAIRMAN SOULES: Lefty, did you have
your hand up?

MR. MORRIS: Yes. I have a problem
here in (d) on page -- it's on page two, 103. It
says, "the Court shall determine tihne mode of
hearing absent an agreement of the parties.” If I

want to have a hearing in a courtrcom =-- and this

512-474-5427 SUPREKE CGCURT REPCRTERS CEAVELA V. BATES
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is what I remember us discussing last time this
camé up. If I want to_go in a coﬁrﬁroom and look
a judge in the eye and make an argument and make
damn sure he's looking at me and not sitting there
reading somé advance sheet, I cught to have that
right.

It seems to me like if I feel strongly aboutA
a moticn or oppésing a motion, I want to be sure
i've got that'judgefs attention,Atﬁ;t he's
thinking ohly about my problem. I ought to have
that riéht. <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>