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TRCP 57 Signing of Pleadings

Every pleading bf a party represented by an attorney‘shall
be signed by at least one attorney of record in his individual
name, with his State Bar of Texas identification number, address,
And telephone nqmber[l and, if available, telecopier number]. A
party not represented by an attorney shall sign his pleadings,

state his address, Apd telephone number{, and, if available,

telecopier number}.

[COMMENT TO 1990 CHANGE: To supply attorney telecopier

information with other identifying information én pleadings.]

00006
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TRCP166b. Forms and Scope of Discovery; Protective Orders;
Supplementation of Responses
1. Forms of Discovery. (No change.)
2. Scope of Discovery. Except as provided in paragraph 3
of this rule, unless otherwise limited by order of the court in

accordance with these rules, the scope of discovery 1is as

follows:
a. In General. (No change.) ,
b. Documents and Tangible Things. (No change.)
c. Land. (No change.)
d. Potential Parties and Witnesses. (No change.)
e. Experts and Reports of Experts. Discovery of the

facts known, mental impressions and opinions of experts,
otherwise discoverable because the information is relevant
to the subject matter in the pending action but which was
acquired or developed in anticipation of litigation and the
discovery of the identity of experts from whom the informa-
tion may be learned may be obtained only as follows:
(1) In General. A party may obtain discovery of
the identity and location (name, address and telephone

number) of an expert who may be called as a(n expert]

witness, the subject matter on which the witness is
expected to testify, the mental impressions and
opinions held by the expert and the facts known to the
expert (regardless of when the factual information was

acquired) which relate to or form the basis of the

c: /dW4/ScaC/redlines - v ; 00()07
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mental impressions and opinions held by the expert.
The disclosure of the same information concerning an
expert used for consultation and who is not expected to

be called as a[n_expert] witness at trial is required
if the ¢X¢¢¥¢/$/W¢#k/p¢¢¢¢¢¢/f¢¢m$/¢/¢¢$1$/¢1¢M¢r/i¢

W¢¢1¢/¢¥/i¢/¢¢¥¢/¢f/¢h¢/¢¢i¢i¢¢$/¢¢/¢¢/¢X¢¢¢¢/Wh¢/1$/¢¢
b¢/¢¢11¢¢/¢$/¢/W1¢¢¢$#/ [consulting expert’s opinion or

impressions have been reviewed by a testifving expert.]

(2) Reports. A party may also obtain discovery
of documents and tangible things inclqding all tangible
reports, physical models, compilations of data and
other material prepared by an expert or for an expert
in anticipation of the expert’s trial and deposition
testimdny. The disclosure of material prepared by an
expert used for consultation is required even if it was
prepared in anticipation of 1litigation or for trial
WHER/ 1L/ LY/ A/ PASLIE/ RILUSY / LN/ VR LA/ S¥/ L/ DALY/ PE/ L Ihe
POLRLOTE/PE/ AR/ ERDEY L/ VD) L2/ LD/ PR/ EALLEA/AS/ A/ Wit R/

[if the consulting expert’s opinions or impressions

have been reviewed by a testifying expert.]

(3) Determination of Status. (No change.)

(4) Reduction of Report to Tangible Form. If the
discoverable factual observations, tests, supporting
data, calculations, photographs, or opinions of an

expert who will be called as a[n expert] witness have

not been recorded and reduced to tangible form, the

trial judge may order these matters reduced to tangible




---—1/\—-
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form and produced within a reasonable time before the

date of trial.

f. Indemnity, Tnsuring and Settlement Agreements.

(No change.)

g. Statements. (No change.)

h. Medical Records; Medical Authorization. (No
change.)
3. - Exemptions. The following matters are protected from

disclosure by privilege:

a. Work Product. (No change.)

b. Experts. The identity, mental impressions and opinions

of an expert who has been informally consulted or of an expert
who has been retained or specially employed by another party in
anticipation of 1litigation or preparation for trial or any
documents or tangible things containing such information if the
expert will not be called as a[n expert] witness, except that the
identity, mental impressions and opinions of an expert who will

not be called to testify [as_an expert] and any documents or

tangible things containing such impressions and opinions are
discoverable if the expert’s work product forms a basis either in
whole or in part of the opinions of an expert who will be called
as a[n _expert] witness.

c. Witness Statements. The written statements of poten-
tial witnesses and parties, if /{Wf¢ /PLALENENL /WAS [whenj made
subsequent to the occurrence or transaction upon which the suit
is based and in connection with the prosecution, investigation,
or defense of the particular suit, or in anticipation of the

00009: -
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prosecution or defense of the claims made ip [a_part of] the
pending litigation, except that persons, whether parties 6r not,
shall be entitled to obtain, upon request, copies of statements
they have preyiously made concerning the action or its subject
matter and which are in the possession, custody, or control of
any party. The term ”“written statements” includes (i) a written
statement signed or otherwise adopted or approved by the person
making it, and (ii) a stenographic, mechanical, electrical or
other type of recording, or any transcription thereof which is a
substantially verbatim recital of a statement made by the person

and contemporaneously recorded. [For purpose of this paragraph a

photograph is not a statement.]

d. Party Communications. Wifh/{Whe¢ /EreepLion/of/ALs¢pyers
APLE/LORPARIEAL LGRS/ BYSPAY ERA/ DY/ DY/ EPY [ A PEY LR/ [ ANA/ DL NBY / ALEE DY F
¢r¥dplé/¢[(Clommunications between agents or representatives or the

employees of a party to the action or communications between a

party and that party’s agents, representatives or employees, yh¢p

RARE [ SUPELAURTY /L /LG | SEEUYY ENER / OF /LY ARPALL LT /VBPT /WIS / Ll
BULL/ 12/ PREEQ] [ANA/ IR /ANL IS IDAL LN/ BF [ LI / DY PEEEULLON/ BF /AL F g
PE/YRE/EIAINE /HARE /A /DAY L/ D /LN /PENAING /112184 1p1/ [when made

subsequent to the occurrence or transaction upon which the suit

is based/ and in connection with the prosecution, investigation

or defense of the particular Suit, or in anticipation of the

prosecution or defense of the claims made ip [a part of] the

pending litigation. [This exemption does not include communica-

tions prepared by or for experts that are otherwise

00‘09 O‘c“ /dwd /scac/redlines
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discoverable.] For the purpose of this paragraph, a photograph

is not a communication.

e. Other Privileged Information. Any matter protected
from disclosure by any other privilege.

Upon a showing that the party seeking discovery has substan-
tial need of the materials and that the party is unable without
undue hardship to obtain the substantial equivalent of the

materials by other means, a party may obtain discovery of the

‘materials otherwise exempt from discovery by subparagraphs c and

d of this paragraph 3. Nothing in this' paragraph 3 shall be
construed to render non-discoverable the identity and location of
any potential party, any person having knowledge or relevant
facts, any expert who is expected to be called as a witness in
the action, or of any consulting expert whose opinions or impres-
sions have been reviewed by a testifying expert.

4. Presentation of Objections. [Either an objection or a

motion for protective order made by a party to discovery shall

preserve that objection without further support or action by the

party unless the objection or motion is set for hearing and

determined by the court. Any party may at any reasonable time

‘request a hearing on any obijection or motion for protective

order. The failure of a party to obtain a ruling prior to trial

on any objection to discovery or motion for protective order does

not waive such objection or motion.] In yY¢gponding [objecting]

to an appropriate discovery request within the scope of paragraph

2, QIYeeLly/ARdRyessed/ Lo/ the /naLEdy/ a party viid/#¢¢kg [seekingl

to exclude any matter from discovery on the basis of an exemption

c:/dw4/scac/redlines
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or immunity from discovery, must specifically plead the
particular exemption or immunity from discovery relied upon and

fat or prior to any hearing shall] produce [any] evidence

[necessary to] supportipg such claim [either] in the form of

affidavits [served at least seven days before the hearing)] or

Iby] Iiy¢ testimony. preégénted/at/4/Nearing/reduested /by /¢ltlhiey
Ehe /YedUeELing /oY /oPIEELINnG /PAYEY/ //VRER /A /DALLYIE /oPIdeLion
EONEEYNE [LUE /ALAESYEYADLILILY /BF /APEUREALE [ARA /18 [PASEA /P /&
FPRELEIE/ IRRURLILY / BY | SXEMPELION/ [ PR/ AR/ ALLOYREYFELIERY /BY LY 112Gt
PY/ALLPYRRY [VOYK /DY DAULL ) [ LIAE [ BRYLY 18/ pBIRELIOT/HAY /B / $hPDOY LA

BY /An /AEEIARYIE /BY /Livé /Eesringny /pvE/ If the trial court
determines that an IW/CAMERA/ivgpedtiodn [in camera inspection and ‘

review by the Court] of some or all of the Ap¢eunéntg [requested

discovery] is necessary, the objecting party must segregate and

produce the dg¢vingpyg [discovery to the court in a sealed wrapper

or by answers made in camera to deposition questions, to be

transcribed and sealed in event the objection is sustained]. Th¢

EPUYLS 2/ PY ALY [ CPNELYRING / LHE/ RERA/ FOF / AT/ INFPEELLION/ SRALL/ $PRELEY
A/YeAdPNAPLE /LINE/ /BIAEE ANA /RARARY /£OY /PAKING /LUE / IAgPEEL LN/

When a party seeks to exclude documents from discovery and the

basis for objection 1is undue burden, unnecessary expense,
harassment or annoyance, or invasion of personal, constitutional,
or property rights, rather than a specific immunity or exemption,
it is not necessary for the court to conduct An/ipgpection/of/the

INAIYIAUAL /dd¢vingnt$ [an inspection and review of the particular

discovery] before ruling on the objection. [After the date on

which answers are to be served, objections are waived unless an

llﬁ* ll"' R AN G O Em an o ‘Ill G N =S N am lil" |l v



extension of time has been obtained by agreement or order of the

court or good cause is shown for the failure to object within

such period.

5. Proteqtive Orders. (No change.)

6. Duty to Supplement. A party who has responded to a
request for discovery that was correct and complete when made is
under no duty to supplement his response to include information
thereafter acquired, except the following shall be supplemented
not less than thirty days prior to the beginning of trial unless
the court finds that a good cause exists for permitting or
requiring later supplementation.

a. A party is under a duty g[r]easonably to supplement his
response if he obtains information upon the basis of which:

(1) (No change.)
(2) (No change.)
b. (No change.)
c. (No change.)

[7. Discovery Motions. All discovery motions shall contain

a certificate by the party filing same that efforts to resolve

the discovervy dispute without the necessity of court intervention

have been attempted and failed.]

[COMMENT TO 1990 CHANGE: To eliminate the contradiction between

Rule 166b 2(e) (1) and (2) and corresponding Rule 166b 3(e), Rule

166b 2(e) (1) and (2) have been modified. As modified, Rule 166b

2(e) (1) and (2) now make discoverable the impressions and opin-

ions of a consulting expert if a testifying expert has reviewed

those opinions and material, regardless of whether or not the

c:/dw4 /scac/redlines
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(ﬁ opinions _and material form a basis for the opinion of the testi-

fying expert. The revisions keep the intent of Rule 166b 2(e) (1)

and (2) and Rule 166b 3(e) consistent with regard to consulting

experts. The amendments to Sectidn 3 standardize language for

the same meaning. New Section 7 was added to ensure that court

time will not be taken to resolve discovery disputes unless the

parties cannot resolve. them without court intervention and

~ provide that matters exempt under paragraph 3(c) are not made

discoverable solely because the consultant may or is to be a fact

witness only.The amendments to Section 4 expressly dispense with

the necessity of doing anything more than serving objections to

preserve discovery complaints in order to avoid unnecessary time

(: and expense to parties and time of the courts, particularly where

no party ever requests a hearing on the obijection. The failure

of any party to do more than merely object fully shall never

constitute a waiver of any obijection. The last sentence added to

Section 4 was previously the second sentence of Rule 168(6) and

was moved because it applies to all discovery obijections.]

C
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TRCP 120a. Special Appearance
1. (No change.)
2. (No change.)

[3. The court shall determine the special appearance on the

basis of the pleadings, any stipulations made by and between the

parties, such affidavits and attachments as mavy be filed by the

parties, the results of discovery processes, and any oral

testimony. The affidavits, if any, shall be served at least

seven days before the hearing, shall be made on peféonal

knowledge, shall set forth specific facts as would be admissible

in evidence, and shall show affirmatively that the affiant is

competent to testify.

Should it appear from the'affidavits of a party opposing the

motion that he cannot for reasons stated present by affidavit

facts essential to justify his opposition, the court may order a

continuance to permit affidavits to be obtained or depositions to

be taken or discovery to be had or may make such other order as

is just.

Should it appear to the satisfaction of the court at any

time that any of the affidavits presented pursuant to this rule

are presented in bad faith or soclely for the purpose of delay,

the court shall forthwith order the party emploving them to pay

to the other party the amount of the reasonable expenses which

the filing of the affidavits caused him to incur, including

reasonable attorney’s fees, and any offending party or attorney

may be adijudged quilty of contempt.]

o oo
- >
N o}
S
3,

c:/dw4/scac/redlines



( 2/ [4.] If the court sustains the objection to
jurisdiction, an appropriate. order shall be entered. If the
objection to jurisdiction is overruled, the objecting party may
thereafter appear generally for any purpose. Any such special
appearance or such general appearance shall not be deemed a
waiver of the objection to jurisdiction when the objecting party
or subject matter is not amenable to process issued by the courts

of this State.

[COMMENT TO 1990 CHANGE: To provide for proof by affidavit at

special appearance hearings, with safequards to responding

parties. These amendments preserve Texas prior practice to place

<: the burden of proof on the party contesting jurisdiction.]

C

000 1 éc: /dw4 /scac/redlines |—



L
7N

-‘----

TRCP 237a. Cases Remanded From Federal Court

When any cause 1is removed to the Federal Court and is
afterwards remanded to the state court, the plaintiff.shall file
a certified copy of the order of remand with the clerk of the
state court and shall forthwith give written notice of such
filing to the attorneys of record for all adverse.pafties. All
such adverse parties shall have fifteen days from the receipt éf
such notice within which to file an answer. [No default judgment

shall be rendered against a party in a removed action remanded

from federal court if that party filed an _answer in federal court

during removal.]

[COMMENT TO 1990 CHANGE: To preclude a default judgment is a

case remanded from federal court if an answer was filed in

federal court during removal.]

c:/dwd /scac/redlines 00017 NS



(ﬂ TRCP 299. Omitted Findings

Wih¢y¥¢ [When] findings of fact are filed by the trial court
-ﬁhey sﬁdll form the basis of the judgment upon all grounds of
recovery and of defense embraéed therein. The judgment may not
be supported upon appeal by a presumpfi¢n/¢f [ed] finding upon
any ground of recovery or defense, no element of which has been
EoUnQ /by /¥Re /LY 1dl /¢ouyrt [included in the findings of fact]; but
¢h¢¢¢ [when] one or more elements thereof have 5een found by the
trial court, omitted unrequested elements, y¥i¢r¢ [when] supported
by evidence; will be supplied by presumptioﬂ in support of the
judgment. Refusal of the court to make a finding redquested shall --

be reviewable on appeal.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]

C
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[TRCP 299A. Findings of Fact To Be Separately Filed and Not

Recited In A Judgment

Findings of fact shall not be recited in a judgment. If

there is a conflict between findings of fact recited in a

judgment in violation of this rule and findings of fact made

pursuant to Rules 297 and 298, the Rule 297 and 298 findings will

control for appellate purposes. Findings of fact shall be filed
Qith the clerk of the court as a document or'dOCﬁments separate

and apart from the judgment.]

[COMMENT TO 1990 CHANGE: To cause trial courts to make findings

of fact separate from the judgment and provide that the separate

findings of fact are controlling on appeal.]

00019

c:/dw4/scac/redlines



C

00920 c:/dwé4/scac/redlines

-

TRCP 308a. In Child Support Cases

Th/¢aged /ey ¢/ the/ EPUr L/ A/ oY Ay A/ PEY IPALEAL/ PAYRERLS/ EbY
e/ eUppory /o /4 /¢RIIQ/ Y [ERIIAY R/ /AR /DY Y IARA/ LT/ LN [/ $LAL UL £
¢¢1¢¢1¢¢/¢¢/¢17¢¢¢¢//¢¢¢/1¢/1$/¢1¢im¢¢/¢h¢¢/$¢¢M/¢¢¢¢t/h¢$/b¢¢¢

ALEPPEYEAS [ /LIRS / [ BEY PN/ [ TAIRING / [ LRAL [/ $UEN/ [ ALEPPEALERER [ [iAd

PEERY Y 2A/ BRALL/RAKE/ SRR/ KRSYA/ LD/ L RE/ JUASE/ BE/ ERE/ ¢pUL L/ oY ARY 1id
PUCLH/PRAYRERER ) [/ BUCH / JRASE /RAY [ tREY SUPOR / ABBOLAL /A /eppey /B E / Ehe
b¢¢/¢f/¢M¢¢/¢¢¢¢¢/i¢/é¢Yi$¢/Wi¢M/¢¢¢/¥¢¢¢¢$¢¢¢/$¢i¢/¢1¢im¢¢¢///I¢

PRALL/PE/ERE/ QALY /OF | SRALA/ALYOYREY [/ LE/ Y RE/ ALLOYNREY/ I/ GDPA/ EALLN

PELIEYES [ ERAL /$ALR [ PEARY /WA /PEEN [ EPNLRHRDLUSULELY /ALESPEYEAS /L
ELIL¢/WILH /LR /ELEYK/BF /SALA/ QUYL /A /HYILERH /SLALEMEAL) /YY1 1A
BY /¥h¢ JAELIQAVIY [PF [2ALQ [EIAIMANE/ /AgS¢yiPing /#veh /¢1alngd
ALPPEALENEL) [ [ VPR LRE/ ELLIAG/ BE/ $UEW/ ELALENENL [/ Y [ YpoTh/ LEE/ DV
ROLIPR/ /LR [EPUYE /RAY /122U /A /2 WPY /EAUEE /PYARY /LD /EIhe /PRY EPN
ALLed¢R /1o [NAYE [ALFPPEYEA [PUCH [ SUPBOYY /PYALY [ [ ¢PTNARALNG [ ENRAL
PEYEON /LD / APPRAY /ANA [ 2ROV / ¢AREE /WY [ LRSY /ERSUIA /P /e /NI / Ifh
EONEERPY [/ PE/EPUL LS [/ WOLLIERE | PE [ PUCLH /Sy ARY /ERALL /@ [ $Y YA/ o7h [ L1t
YEEDONALRY /10 [ #UER [ PY BEEEALNGS /1IN /LTS /RANRSY /PY PV IASA /17 /RULE
2IA Pt/ LEEd/ ERAR/ LR/ QAY R/ DY LY /L O/ ERE/REAY I/ SN/ SULN/ DY ALY / E D
oV ¢ANER ) [ | THE I REAY LG/ PR/ PUELR/ SY ABY /NAY /B¢ /1A / 2 LEREY / 1N/ LY
Eing /Y /1 [VAEALIGHS [/ N JERYENRRY /WritEen /pI1eAALnds /SRALL /P
YeaRiyed/ [/ THE [ EPUPL] [ EReE /PAY LIS /ARA/ LN/ ALLOY REY S /BAY /¢ALL /ARdd
AURELLON [WILRESBES /LD [ ASEEYLALY [WHELURY / BULH / SUPBOLY / SYALY /A
begh/QLeobey e/ [ /Vpon /4 ELIRALAG /B /Ul /R1EoPEALENER/ [ L1 / EDULE
RAY /ERESY e [ 1V [ DAAGHENY /By /Sy Ady s /A2 /1h /ot Ihey /edsed /of /¢lvi]
CONLEnPE/
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[11]1ExEEBYE [WILR [ERe [ EPREENE /BE /¥R [EoUEE/ /1o [Eee /ERALL /¢
ERAYSEA/PY /Y /PALA/ LD/ ERE/ ALLOYREY /Y EPY REENLING [ E @/ ELAIRARE / £bF
ANy /EeYvides) [/TE [ LR /EPUYE [ERALL /g /O /L /PPIRLGR [ERAL /AR
ALEPYREY &/ EEd/dRALL/BE/BALR) [ ¥R/ SANE/ SRALL /B / AppEdded /AGAINEY
ERE/PAYEY/ IR/ AEEANIE/ ARA/ QLT ELEEA/ AP/ EPELES

[When the court has ordered child support or possession of

or access _to a child and it is claimed that the order has been

violated, the person claiming that a violation has occurred shall

make this known to the courﬁ. The court may appoint a member of

the bar to investigate the claim to determine whether there is

reason to believe that the court order has been violated, the

attorney shall take the necessary action as provided under

Chapter 14, Family Code. On a finding of a violation, the court

may enforce its order as provided in Chapter 14, Family Code.

Except by order of the court, no fee shall be charged by or

paid to the attorney representing the claimant. If the court

determines that an attornev’s fee should be paid, the fee shall

be adijudged against the party who violated the court’s order.

The fee may be assessed as costs of court, or awarded by

judgment, or both.]

[COMMENT TO 1990 CHANGE: This rule has been completely rewritten

and designed to broaden its application to cover problems dealing

with possession and access to a child as well as support.]

c:/dw4/scac/redlines _ 00021
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TRCP 749c. Appeal Perfected

The appeal in any forcible detainer case shall be perfected
when an appeal bond has been filed.

When a pauper’s affidavit has been filed in 1lieu of the

appeal bond, the appeal shall be perfected when the pauper’s

affidavit is filed with the court; /UPyeéveér/ /Yhep /El¢ /¢dge
IRYOLYES | APRPAYRENE / BF /¥ EHLS [ $UEH /APPEAL [ 18 /DY FEELER /W RER /POEY
e /pARBEYS JATEIQAVIL /RAg /Peerh /ELIEA /AR /WHgn /one /Yenrdl

BEY LIRS &/ YERL /AR / BEEn/PALA/ INLED [ ENE/ FUSLIEE/ OULY /¥ BSLLLYY - In

a case where the pauper’s affidavit is contested by the landlord,

‘the appeal shall be perfected when the contest is overruled/Apd/

LE/YYE/ ¢hee) IRy QLY ¢S/ AORPAYRERL / BF /¥ ENES [ PYE/ Y ERLAL/ PEY LOAS #/ ¥ ENE
AL/ PEEN/BPALA/ LIRS/ LIS/ JUSEIE R/ EPUL L/ Y ESIZLYLY -

[COMMENT TO 1990 CHANGE: To dispense with the appellant

requirement of payment of any rent into the court registry.]

i . 0 Go‘z‘é':i}/dwl/scac/redlines
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TRAP 9 Substitution of Parties

(a) Death of a Party in Civil Cases. (No change.)
(b) Death of Appellant in a Criminal Case. (No change.)
(c) Public Officers; Separation from Office. (No change.)

[(d) Substitution for Other Causes. If substitution of a

successor to a party in the appellate court is necessary for any

reason other than death or separation from public office; the

appellate court may order such substitution upon motion of any

party at any time or as the court may otherwise determine.]

[COMMENT TO 1990 CHANGE: To provide mechanism for substitution

of appellate parties as may be necessary.]

4 00023
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TRAP 20. Amicus Briefs

The clerk of the appellate court may receive but not file
amicus curiae briefs. An amicus curiae shall comply with the
briefing rules for the parties,a nd shall show in the brief that

copies have been furnished to all attorneys of record in the

case. [In civil cases, an amicus curiae brief shall not exceed

50 padges in length, exclusive of pages containing the table of

contents, index of authorities, points of error, and anv addendum

containing statutes, rules, requlations, etc. The court may,

upon motion and order, permit a longer brief.1}

(COMMENT TO 1990 CHANGE: To provide for a maximum length for

amicus curiae briefs in civil cases to conform with Rules 74 (h)

and 136(e).]

c:/dw4 /scac/redlines
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TRAP 46. Bond for Costs on Appealfin civil cases

(a) Cost Bond. (No change.)

(b) Deposit. (No change.)

(c) Increése or Decrease in Amount. (No change.)

(d) Notice of Filing. Notification of the filing of the
bond or certificate of deposit shall promptly be given ¢¢yupgél
fé¥ [each] appellant by pAilipg [serving]l a copy thereof #¢
¢pungel /of /Yé¢drd [on _all parties in the trial court together
with notice of) @¢F/g#AgH/PAFLY /SLREY /ENAN/Ehe /APPELLARE /0¥ ) /1E /A
PAYLY /18 [NOL [YEPYEEENLEA /BY [EPURBEL/ /1D /L NE /PAYEY /AL /RIS /1Y
KRpyn /AARY ¢#2/ [/ COURBEL [ $HALL /oL /[ o1/ ¢A¢H /¢pPY /##¥ YA the date

on which the appeal bond or certificate was filed. Failure to

[so] serve & /¢¢py [all other parties] shall be ground for

A

‘---

dismissal of the [appellant’s] appeal or other appropriate action
if [an] appellee is prejudiced by such failure.
(e} Payment of Court Reporters. (No change.)

(f) Amendment: New Appeal Bond or Deposit. (No change.)

[COMMENT TO 1990 CHANGE: To provide immediate notice to all

parties in the trial court of any appeal by any other parties.]

(’\
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TRAP 47. Suspension of Enforcement of Judgment Pending

Appeal in Civil Cases

(a) Suspension of Enforcement. Unless otherwise provided
by law or these rules, a judgment debtor may suspend the exe-
cution of the judgment by filing a good and sufficient bond to be
apprdved by the clerk, subject to review>by the court on heafing,

or making the deposit provided by Rule 48, payable to the judg-

- ment creditor in the amount provided below, conditioned that the

-

judgment debtor shall prosecute his appeal or writ of error with

‘effect and, in case the judgment of the Supreme Court or court of

appeals shall be against him, he shall perform its judgment,
sentence or decree and pay all such damages and costs as said
court may award against him. If the bond or deposit is suffi-
cient to secure the costs and is filed or made within the time
prescribed by Rule 4¢.[41], it constitutes sufficient compliance
with Rule 46. The trial court may make such orders as will
adequately protect the judgment creditor against any 1loss or
damages occasioned by the appeal.

(b) Money Judgment. When the judgment awards recovery of a
sum of money, the amount of the bond or deposit shall be at least
the amount of the judgment, interest, and costs.

The trial court may make an order deviating from this
general rule if after notice to all parties and a hearing the

trial court finds [:

Ci

00026
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(1) as to civil judgments rendered in a bond forfeiture

proceeding, a personal inijury or wrongful death action, a claim

covered by liability insurance or a workers’ compensation claim]

that posting the amount of the bond or deposit ﬂwill cause
irreparable harm to the judgment debtor, and not posting such
bond or deposit will cause no substantial harm to the Jjudgment
creditor. 1In such a case, the trial court may stay enforcement
of the judgment based upon an order which adequately protects the
judgment creditor against any loss or damage occasioned by the
appeal;

[(2) as to civil judgments rendered other than in a bond

forfeiture proceeding, a personal injury or wrongful death

action, a claim covered by 1liability insurance or a_workers’

compensation claim, that setting the security at an amount of the

Judament, interest, and costs would cause irreparable harm to the

judgment debtor, and setting the security at a lesser amount

would not substantially decrease the degree to which a_ judgment

creditor’s recovery under the judgment would be secured after the

exhaustion of all appellate remedies.]

(c) (No change.)

{d) (No change.)

(e) (No change.)

(£) (No change.)

(g) Conservatorship or Custody. When the judgment is one
involving the conservatorship or custody of a ¢Wild [minor], the
appeal, with or without security shall not have the effect bf

~

suspending the judgment as to the conservatorship or custody of

c:/dw4/scac/redlines o 00027 -



proper showing, may permit the judgment to be superseded in that

the ¢Wild [minor],

rendering the judgment.

respect also.

(h)
(1)
(3)
(k)

[COMMENT TO 1990 CHANGE:

(No
(No

(No

- {(No

change.)
change.)
change.)

change.)

unless it shall be so ordered by the court

However, the appellate court,

To conform the rule to statute.]

C

.
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TRAP 49. Appellate Review of Bonds in Civil Cases

(a) (No change.)

(b) Appellate Review of [Order Setting Security or]

Suspending to Enforcement of Judgment Pending Appeal. The trial

court’s order PpUrgwAnt /to /RUlé /47 [setting security or staying

enforcement of a judgment] is subject to review py [on] a motion

fo the ¢pUrY /of /appédlé [appellate court for insufficiency or

excessiveness]. Such motions shall be heard at the earliest

practical time. The appellate court may issue such temporary
orders as it finds necessary to preserve the rights of the
parties.

The ¢Poyure /of /dppedle [appellate court] reviewing the trial

court’s order may require a change in the trial court’s order.

The ¢pUrt /of /Appedale [appellate court] may remand to the trial

court for findings of fact or the taking of evidence.

(c) (No change.)

[COMMENT _TO 1990 CHANGE: To make clear that within any

jurisdictional 1limitations, all appellate courts may review a

trial court order for insufficiency or excessiveness.]

) - 00029
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TRAP 51. The Transcript on Appeal

(a) Contents. (No change.)

(b) Written Designation. At or before the time prescribed
for perfecting the appeal, any party may file with the clerk a
written designation specifying matter for inclusion in the
transcript; the designation must be specific and the clerk shall

disregard any general designation such as one for ”all papers

filed in the cause.” THe /FALIAY /SF /EAE /ELELK /1P ) IA¢THAS /ddss

IENALER/HALLEY /WILL/RoY/ PR/ SY PURAR ) EOY [ ¢PRBIALRAYL / ST/ ABPEAL/ LE [ L 1e
AELIINALIPN /SPRLLEVING /#UEH /HALERY /18 /ot /Livgly /E11¢4/ The

party making the designation shall serve a copy of the desig-

nation on all other parties. [Failure to timely make the

designation provided for in this paraqraph shall not be grounds

for refusing to file a transcript or supplemental transcript

g
tendered within the time provided by Rule 5 4(a); however, t] The
(g

failure of the clerk to include designated matter will not be

grounds for complaint on appeal if the designation specifying
such matter is not timely filed.
(c) Duty of Clerk. (No change.)

(d) Original Exhibits. (No change.)

[COMMENT TO 1990 CHANGE: To eliminate any consideration that

timely designation is a jurisdictional requisite for appeal.]

c:/dw4/scac/redlines
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TRAP 52. Preservation of Appellate Complaints

(a) General Rule. (No change.)

(b) Informal Bills of Exception and Offers of Proof. (No
change.)

(c) Formal Bills of Exception. (No change.)

(d) Necessity for Motion for New Trial in Civil Cases. A
point in a motion for new trial is prerequisite to appellate
complaint in those instances provided in paragraph (b) of Rule

324 of the Texas Rules of Civil Procedure. [A party desiring to

complain on appeal in a non-jury case that the evidence was

legally or factually insufficient to support a finding of fact,

that a finding of fact was established as a matter of law or was

against the overwhelming weight of the evidence, or of the

inadequacy or excessiveness of the damages found by the court

shall not be regquired to comply with subdivision (a) of this

rule.]

[COMMENT TO 1990 CHANGE: To clarify appellate requisites from

non-jury trials.]

00031
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TRAP 53. The Statement of Facts on Appeal

(a) Appellant’s Request. The appellant, at or before the
time prescribed for perfecting the appeal, shall make a written
request to the official reporter designating the portion of the
evidence and other proceedings to be included therein. A copy of
such request shall be filed with the clerk of the trial court and

another copy served on the appellee. [Failure to timely request

the statement of facts under this paragraph shall not prevent the

filing of a statement of facts or a supplemental statement of

facts within the time prescribed by Rule é:}(a).1
(b) Other Requests. (No change.)
(c) Abbreviation of Statement. (No change.)
(d) Partial Stafement. (No change.)
(e) Unnecessary Portions. (No change.)
(f) Certification by Court Reporter. (No change.)
(9) Reporter’s Fees. (No change.)
(h) Form. (No change.)
(i) Narrative Statement. (No change.)
(J) Free Statement of Facts. (No éhange.)
(k) Duty of Appellant to File. (No change.)
(1) Duplicate Statement in Criminal Cases. (No change.)
(m) When No Statement of Facts Filed in Appeals of Criminal

Cases. (No change.)

[COMMENT TO 1990 CHANGE: To eliminate any consideration that

timely request is a jurisdictional requisite for appeal.]
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TRAP 90. Opinions, Publication and Citation

(a) Decision and Opinion. The court of appeals shall hand
down a written opinion which shall be as brief as practicable but
which shall address every issue raised and necessary fb final
disposition of the appeal. Where the issues are clearly settled,
the court shall write a brief memorandum opinion. /¥Ri¢h /ghguld
noL/pé/pupligngd/

(b) Signing of Opinions. A majority of the Jjustices
participatiﬁg in the decision of the case shall determine whether
the opinion shall be signed by a justice or ‘issued per curiam.‘
The names of the justices participating in the decision shall be
noted on all written opinions or orders handed down by a panel.

[¢) [c)] Determination to Publish. A majority of the
justices participating in the decision of a case shall determine,
prior to the>time it 1is issued, whether an opinion meets the
criteria for publishing, and if it does not meet the criteria for
publication, the opinion shall be distributed only to the persons
specified in Rule 91, but a copy may be furnished to any inter-
ested person. On each opinion a notation shall be made to
7publish” or ”do not publish.”

[¢) [(4)] Standards for Publication. An opinion by a court
of appeals shall be published only if, in the Jjudgment of a
majority of the justices participating in the decision, it is one
that (1) establishes a new rule of law, alters or modifies an
existing rule, or applies an existing rule to a novel fact

situation likely to recur in future cases; (2) involves a legal

"3
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<— issue of continuing public interest; (3) criticizes existing law;
or (4) resolves an apparent conflict of authority.

(AY [(e)] Concurring and Dissenting Opinions. Any justice
may file an opinion concurring in or dissenting from the“decision
of the court of appeals. A concurring or dissenting opinion may
be published if, in the Jjudgment of its author, it meets one of
the criteria established in paragraph (c), but in such event the
majority opinion shall be published as well.

(f) (No change.)

(g) (No change.)

(h) Order of the Supreme Court. Upon the grant or refusal

of an application for writ of error, yhgrfgy /By /suryidht/¥efugdl
(; Y /PY [¥REARAL /ho /Y e¥eYE1p1¢ /¢¥¥dyY/ an opinion previously unpub-

lished shall forthwith be released [by the clerk of the court of

appeals] for publication. //1f/fi¢/BUPYEne/COUrYE/¢p/drAcys/

[Upon the denial or dismissal of an application for writ of

error[,] an opinion previously unpublished shall forthwith be

released by the clerk of the court of appeals for publication, if

the Supreme Court so orders.

(1) (No change.)

[COMMENT TO 1990 CHANGE: To require publication of a court of

appeals opinion following grant or refusal of writ of error by

the Supreme Court of Texas and textual corrective chanqes.}

C
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SECTION SEVENTEEN. SUBMISSIONS, ORAL ARGUMENTS, AND OPINIONS [IN

THE COURT OF CRIMINAIL APPFALS]

(Y

[COMMENT TO 1990 CHANGE: To correct caption.]

q\--‘--<
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TRCP 21. [Filing and Serving'Pleadings and] Motions

An [pleading, plea, motion, or] application to the court for

an order, whether in the fornm of a motion, plea or other form of
request, unless presented during a hearing or trial, shall be

nad¢ [filed with the clerk of the court] in writing, shall state

the grounds therefor, shall set forth the relief or order sought,

[and a true copy shall be served on all other parties,j'and shall

be filéd/and noted on the docket.

An application to the court for an order and notice of any
hearing.thefeon, not presented during a hearing or trial, shall
be served upon [all other] ¥h¢/AdYeréd/pArety [parties], not less
than three days before the time specified for the hearing unless
otherwise provided by these rules or shortened by the court.

.[The party or attorney of record, shall certify to the court

compliance with this rule in writing over signature on the filed

pleading, plea, motion or application.]

[After one copy is served on a party that party may obtain

another copy of the same pleading upon tendering reasonable

payment for copying and delivering.]

[COMMENT TO 1990 CHANGE: To_require filing and service of all

pleadings and motions on all parties and to consolidate notice

and service Rules 21, 72 and 73, into a single rule.]

v
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TRCP 21la. N¢t#iléé [Methods of Service]

Every notice required by these rules, [and every application
to the Court for an order,] other than the citation to be served
upon the filing of a cause of action and except as otherwise

expressly provided in these rules, may be served by delivering a

copy [thereof] ¢f/¥he/noLl¢e/or/df/Ehe/APEUNEnL /Lp/ P/ EEYVed] /4¢
Ihé/¢dde /PAY/Pé/ to the party to be served, or Wig [the party’s]

duly authorized agent or hji¢ attorney of record, either in person

or by [agent or by courier receipted delivery or by certified or]

registered mail, to [the party’s] Wi¢ last known address, [or by

telephonic document transfer to the party’s current telecopier

number,] or it may be given in such other manner as the court in
its discretion may direct. Service by mail shall be complete
upon deposit of the paper, énclosed in a postpaid, properly
addressed wrapper, in a post office or official depository under
the care and custody of the United States Postal Service.
Whenever a party has-the right or is required to do some act ¢p

take /éoné /Prodésédingg within a prescribed period after the

service of a notice or other paper upon him and the notice or

paper 1is served upon by mail ([or by telephonic document

transfer], three days shall be added to the prescribed period.
I# [Notice] may be served by a party to the suit, ¢¢/Rig [an]
attorney of record, ¢t/bY/¢M¢/pr¢ﬁ¢¢ [a] sheriff or constable, or
by any other person competent to testify. [(The party or attorney

of record shall certify to the court compliance with this rule in

writing over signature and on the filed instrument.] A ywyifien

d:/scac/21-21la.docC MR T
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PLALENENL certificate by [a party or] an attorney of record, or
the return of an officer, or the affidavit of any person showing
service of a notice shall be prima facie evidence of the fact of
service. Ndfhing herein shall preclude any party from offering
proof that the notice or d¢¢ymgnt [instrument] was not received,
or, if service was by mail, that it was not received within three
days from the date of deposit in a post office or official
depository under the care and custody of the United States Postal
Service, and upon so finding, the court may extend the time for
taking the action reéuired of such party or grant such other
relief as it deems just. The provisiohs hereof . relating to the
method of .service of notice are cumulative of all other methods
of service prescribed by these rules. Vie¢n/thede /YUles /Provide
EoY /RoLLI¢d /oY [#EYVIEE/ BY /¥ ¢SIPLEY SA/RALL] | $UEH/ NPLLEE ) BY [ $2Y Vi
RAY/RLI2D/ PE/RAQ/ BY / ¢SV ELELEA/RALL S

[COMMENT TO 1990 CHANGE: Delivery means and technologies have

significantly changed since 1941 and this amendment brings

approved service practices more current.]
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TRCP 21b. Sanctions for Failure to Serve or Deliver Copy of

Pleadings and Motions

If anvy party fails to serve on or deliver to the other

parties a copy of any pleading, plea, motion, or other

application to the court for an order in accordance with Rules 21

and 2la, the court may in its discretion, on notice and hearing

order all or anv part of such document stricken, direct that such

party shall not be permitted to present grounds for relief or

defense contained therein, require such party to pay to the other

parties the amount of reasonable costs and expenses including

attorneys fees incurred as a result of the failure, or make such

other order with respect to the failure as may be just pursuant

to Rule 215.

[COMMENT TO 1990 CHANGE: Repealed provisions of Rule 72, to the

extent same are to remain operative, are moved to this new Rule

21b to provide sanctions for the failure to serve any filed

documents on all parties.]

TRCP 73 [21Db]. [Sanctions for] Failure to Fyrnighh [(Serve or

Deliver] Copy of Pleadings [and Motions] ¥¢/AAYEr#¢/PAYLY

If any party fails to fUrpigfh [(serve on or deliver to] the

Adyéyde/pArYty [other parties] ¥ifh a copy of any pleading, {plea,

motion, or other application to the court for an order] in

accordance with {hé /pré¢éding /¥ul¢é [Rule 21 and 21a], the court

d:/scac/21-21a.doc 00039



( may in its discretion, ¢p/Wgtig/ [on notice and hearing] order
all or any part of such pl¢adipg [document] stricken, direct that
such party shall not be permitted to present grounds for relief
or defense coﬁtained therein, require such party to pay to vthe
Adyeydée /pAYEy [other parties] the amount of reasonable costs and
expenses [including attorneys fees] incurred as a result of the
failure, Ip¢lIVRAing /AYEdYréy /fééd/ or make such other order with

respect to the failure as may be just [pursuant to Rule 215].

[COMMENT TO 1990 CHANGE: Repealed provisions of Rule 72, to the

extent same are to remain operative, are moved to this new Rule

21b_ to provide sanctions for the failure to serve any filed

documents on all parties.]

C
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TRCP 72 FLlIING/PIEAQINGRES /CoBY/PELLYEYEA/ LD/ ALL/PAYLLIEE/ Y
[1111117718¢EpYvi¢y¢ [Repealed)

WM¢¢¢V¢¢/¢¢Y/¢¢¥¢Y/f11¢$//¢¢/¢$K$/l¢¢¢¢/i¢/fil¢/¢¢¥/¢1¢¢¢f
Ing/ [BLER] [ DY [MOLIPR [ BF | ARY [ ERAY ALY [WRLER /18 /RPE /Y / 1AW/ 6F /Y
ENgge [YNIEE [YEARIYER /10 /B¢ /2EYVEQ [UPPT /L [AAYEYEE /PAYEY/ /1i¢
PRALL /RY [ENe /#dne /LIvg /ELIEREY /ARTIVEY /Y /HALL /¥ [L¢ /EAVEY ¢
PAYLY /0¥ [YRELY [ALEPYREY(B) /OF /¥EEPYA /R [ ¢0BY /B [$heh /DIEARA1rd/
PLed /oY /MPLIPR/ [/ THE [ALESYREY /Y /AUNLUSY L2EQ /Y ePY EEEPLALIVE /BE
$¢¢M/¢¢¢¢¢¢¢Y//$M¢ll/¢¢¢¢if¥/¢¢/¢h¢/¢¢¢¢¢/¢¢/¢M¢/fil¢¢/¢l¢¢¢1¢g
IR/ WY LLIVG/ BYEY /RLp/BEY EPRAL/ BLIGRALUY &/ / ERAL/ e/ RAS/ ERPL LA/ WILI

YRe /PYOYIEIone /OF [ERIE /YALES [/ TE /EREYE /18 / ROV E/ LRAN/ o1 [ AAVEY $¢

BAFEY /AAA JEUAE /AdVErss /BRAYLIEE JAYE [YEPYEpEnLed /Y /ALEfEYEnt
ALESYREYE/ | PIE/EBBY BF | $UEI/ BLEAAING/ SUALL/ B/ ABLLVEF#A/ DY [HALLEA
Lo/ AR/ ALEPYNRY /Y EPY EEENLING /LW /AQAYEY BE/BAY L LSS/ /AL /A L1y R/ BF
ALEPYNEY S /ASSPELIALEA /LN /L IRE [ ¢ASE [FUALL [ EOURY /A [ PTES [ /WPE /0¥ e
ERAR [ EPUY /¢ppied [/PE [ANY /BILAAING/ [BIEA] [PY /RELIpH /ERALL [P¢
YEAUIY EA/ LD/ B¢/ PUYRIFREA/ LO/AQYEY EE/ DAY LIRSS/ ANA/ LE/ LSy &/ P/ oy ¢
YRAR/ EPUY /AQVEY &/ PAY LIRS [ FOUY /EPPLEE/ OF / PUELH/PIEARLIRAG /SRALL /¢
AEPPEILEA /WILH/LRE/ ELEYK/OF /EPUY L] /ANA/ LIS/ BAYEY /LTINS / tHERS [ BF
AERING [ 1EAYE /LD /ELLE [LRER/ [ERALL JIRESYR /ALY /AQYEYd¢ /DAY ELES /Y
YRELY /ALEPYREY S [P /¥ EEOYA [ LRAY [ $UEH [/ ¢oPIEd /RAYE [ péen /Adppplted
WILW /Lhe /E1EYS [/ THE [¢opLed [$RALL /@ /ALLIVEYEA [ PY [ ENE /¢1EXK /19
R /EIY L/ EQUY /APPLICARYL S /ERLILTIER [LREYEL D/ /ARA /1T [ $UER /¢4 ¢ /i
COPLEE/SRALL/ P/ ¥ EANIY EQA/EP/ PE/MALLEA/ BY /ALY EY ER/ LD/ LN/ AdYEY E¢
PAYELIEE /oY [LHELY /ALLPYREYS /PY /¥R¢ /ALLPYAeY /¥ivg /Ef11ing /Eh¢

<P
=)
P
", b
e
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( BISARIAG ) [/ RELEY /4 /¢0DY /DF /A /BILAAING [ 1¢ / DAY RIS NEA /LD /AN [ AR L DY #
REY/ [ [ ¢ARRPYL /Y EANILE [ ARSLREY [ ¢SBY /DL /L1 [ ANE /DILAALYS /Lo /b
EAYRLgred/ Lo/ Rin/

[COMMENT TO_ 1990 CHANGE: Repealed and surviving provisions

consolidated to Rule 21.])

C
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TRAP 73. FAIIUYE/EP/FAYALER/CoPY/PE/PIEAALIRGE/ LD/ AAVEYEE/PAYLY
[Repealed]

IL/ARY /PAYLY /EALLE/ LS/ PALRLIER/ LG [ AQYEY 2& /DAY LY /VILR/ A [ B0y
pE/ANY /DIEAALNG /1N ALLOYARNEE /WL /L IRE /DY ¢ EALINS /Y UTE] [ LN [ ¢PUYTE
m¢Y/iﬁ/i¢$/¢i$¢t¢¢i¢¢//¢¢/m¢ti¢¢//¢¢¢¢¥/¢11/¢¢/¢¢Y/¢¢t¢/¢¢/$¢¢¢
PIEAQLING /LY LEKER] /ALY EEY [ ERAY [ PULR/PAY LY /SRALL /AL / Pé /pEy iYL Ed
Lo /BYEEERL /Y PURAS [Py /¥E11EE /oY /AgEenge [EpRLAlngd /gy ein/
YEAULYE [$UER /PAYLY /1 /BAY /10 /L1 [AAVEYE¢ /PAYEY /E)h¢ [ ARPURE /oF
YRAPPRAPIE [¢pEtE /ANA [EXDEREEE [IAEUYYERQ /AE /R /YERUIE [PF [EN¢
FALIAY ) | INETUALAG /ALESYRRY [ FRE2/ [ BY /RAKE [ PUCH / PLUSY [ dY ARy [WIER
YEEPEEE/ Y/ tRE/ FALINY &/ A%/ HAY [ P/ IheL/

[{COMMENT TO 1990 CHANGE: Repealed and surviving provisions moved

to new Rule 21b.]
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TRCP 60. Of Intervenor

Any party may intervene, subject to being stricken out by
the court for sufficient cause on the motion of the opposite
party; and such intervenor shall, in accordance with Rule 72 [21
and 21a], notify the opposite party or his attorney of the filing

of such pleadings within five days from the filing of same.

[COMMENT TO 1990 CHANGE: To revise rule reference to Rules 21

and 21a intested of repealed Rule 72.]

200044
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TRAP

Rwde 15a. Grounds For Disqualification and Recusal of

Appellate Judges
3 B4 1ifs : one 1 ad hall i Xy
] ] . 13 ¥ . hieha




(Adopted by Supreme Court order of July 15, 1987, eff. Jan. 1,
1988.)

COMMENT: This is a new rule which states the grounds for

recusal of an appellate Judge or Justice.

t D e e e e e e m . _
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KEITH M. BAKER
RICHARD M. BUTLER

W. CHARLES CAMPBELL
CHRISTOPHER CLARK
HERBERT CORDON DAVIS
SARAH B. DUNCAN

MARY §. FENLON
CEORCE ANN HARPOLE
LAURA D. HEARD
RONALD ). JOHNSON
REBA BENNETT KENNEDY

PHIL STEVEN XOsuB

CARY W. MAYTON

1. KEN NUNLEY

SUSAN SHANK PATTERSON
JUDITH L RAMSEY
SAVANNAH L ROBINSON
MARC }. SCHNALL *
LUTHER H. SOULES 1u
WILLIAM T, SULLIVAN
JAMES P. WALLACE *

Mr. David J. Beck
Fulbright & Jaworski
1301 McKinney Street

Houston,

Re:

Dear Mr.

Texas 77002

Beck:

LAW OFFICES

SOULES 8 WALLACE

ATTORNEYS~AT - tAW
A PROFESSIONAL CORPORATION

"TENTH FLOOR
REPUBLIC OF TEXAS PLAZA
175 EAST HOUSTON STREET

SAN ANTONIO, TEXAS 78205-2230
(512) 224-9144

WRITER'S DIRECT DIAL NUMBER:

July 18, 1989

Proposed Changes to Rule 18b

Texas Rules of Civil Procedure
and

Proposed Changes to Rule 15a
Texas Rules of Appellate Procedure

TELEFAX
SAN ANTONIO

(512) 224-7073

AUSTIN
(512) 327-4105

Enclosed please find a copy of proposed changes to TRCP 18b

and TRAP 15a proposed by Justice Nathan L. Hecht.
to report on the matter at our next SCAC meeting.

the matter on our next agenda.

Please prepare
I will include

As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh
Enclosure

Very/trul /iéurs,

7
,/LUTFER H. SOULES III

/

N

4

cc: Justice Nathan Hecht
Honorable David Peeples

TE 315
AUSTIN, TEXAS OFFICE: BARTON OAKS PLAZA TWO, SUl
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28 § 452

Supreme Court Clerk’s Office, see § 2 Com-
=+ ment,

Notes of Decislons
2. Generally

Notwithstanding expiration of rehearing period,
a federnl appellate court has power to recall a
mandate in appropriate instances. Americun lron
and Steel Institute v. Environmental Protection
Agency, C.A.3, 1977, 560 F.2d 589, certiorani

§ 453. Oaths of justices and judges

Notes of Decislons

1. Duty of court
Federal courts cannot countenance deliberate
violations of basic constitutional rights; to do so

§ 454,

West's Federal Forms
Disqualification of judge duc to bias or preju-
dice, see § 5152 Comment.

Notes of Decislons

2. Generslly
Military judge does not come within prolbition
set forth in this section against practice of law by

§ 455,

m

JUDICIARY~PROCEDURE 64

denled 98 5.Ct. 1467, 435 U.S, 914, 55 L.Ed.2d
sus.

Fact that Federal Communications Commlssion
request that Court of Appeals recall its mandate
affirming Commission's order awarding construc-
tion permit to television broadcaster was f(iled
within the samc term as the mandate was of no
significance as to power of court to recell man-
date; significance of the “term concept” was re-
moved by 1948 ninendment to the Judicial Code.
Grenter Boston Television Corp. v. F.C.C., 1971,
463 F.2d 268, 149 US.App.D.C. 322,

would violate judicial onth to uphold Constitution
of United States.  Adummson v, C.LR,, CA.9,
1984, 745 F.2d 541.

Practice of law by justices and judges

any justice or judge appointed under suthority of
United States. U.S. v. Rachels, CMA 1979, 6
M.J. 232,

Disqualification of justice, judge, or magistrate

_ (a) Any justice, judge, or magistrate of the United States shall disqualify himself
in any proceeding in which his impartiality might reasonably be questioned.

(b) He shall also disqualify himself in the following circumstances:
(1) Where he has a personal bias or prejudice concerning a party, or personal
knowledge of disputed evidentiary {acts concerning the proceeding;

65 JUDICIARY—PROCEDURE 28 .55

(1) “proceeding” includes pretrial, trial, appellate review, or other stages of
litigation;

(2) the degree of relationship is calculated according to the civil law system;

(3) “fiduciary” includes such relationships as executor, administrator, trustee,
and guardian; ’

(4) “financial interest” means ownership of a legal or equitable interest,
however small, or a relationship as director, adviser, or other active participant

.in the affairs of a party, except that:

(i) Ownership in a mutual or common investment fund that holds securi-
ties is not a “financial interest” in such securities unless the judge partici-
pates in the management of the fund;

(ii) An office in an educational, religious, charitable, fraternal, or civic
organization is not a “financial interest” in securities held by the organiza-
tion; ) :

(iii) The proprietary interest of a policyholder in a mutual insurance
company, of a depositor in a mutual savings association, or a similar
proprietary interest, is a “financial interest” in the organization only if the
outcome of the proceeding could substantially affect the value of the
interest;

(iv) Ownership of government securities is a “financial interest” in the
issuer only if the outcome of the proceeding could substantially affect the
value of the securities.

(e) No justice, judge, or magistrate shall accept from the parties to the proceeding

_a waiver of any ground for disqualification enumerated in subsection (b). Where the
_ground for disqualification arises only under subsection (a), waiver may be accepted

provided it is preceded by a full disclosure on the record of the basis for disqualifica-
tion.

() Notwithstanding the preceding provisions of this section, if any justice, judge,

- magistrate, or bankruptcy judge to whom a matter has been assigned would be

disqualified, after substantial judicial time has been devoted to the matter, because
of the appearance or discovery, after the matter was assigned to him or her, that he

-or she individually or as a fiduciary, or his or her spouse or minor child residing in

his or her household, has a financial interest in a party (other than an interest that
could be substantially affected by the outcome), disqualification is not required if the
justice, judge, magistrate, bankruptey judge, spouse or minor child, as the case may

(2) Where in private practice he served as lawyer.in thie matter in controver-
sy, or & lawyer with whom he previously practiced,law served during such
association as a lawyer concerning the matter, or.the:judge or such lawyer has
been a material witness concerning it; e el ’

{3) Where he has served in governmental employment and in such capacity
participated as counsel, adviser or material witness concerning the proceeding or
expressed an opinion concerning the merits of the particular case in controversy;

(4) He knows that he, individually or as a fiduciary, or his spouse or minor
child residing ir} his household, has a financial interest in the subject matter in
controversy or in a party to the procceding, or any other interest that could be
substantially affected by the outcome of the proceeding;

(5) He or his spouse, or a person within the third degree of relationship to
either of them, or the spouse of such a person: .

(1) Is a party to the proceeding, or an officer, director, or trustee of a
party;

(i) Is acting as a lawyer in the proceeding;

(ii) Is known by the judge to have an interest that could be substantially
affected by the outcome of the proceeding; ¢

(iv) Is to the judge’s knowledge likely to be a material witness in the
proceeding, )

(¢) A judge should inforin himself about his personal and fiducj inancial
{s, ai ke a reasonable effort to inform himself about ersonal
il in of hHu- se nor 1 res h hi

(A T tha noennane of this gection the followine words or phrages shall have the

nt by 95.-598
hom"lion 4“Pub.lﬂ

be, divests himself or herself of the interest that provides the grounds for the

disqualification,

(As amended Dec. 5, 1974, Pub.L. 93-512, § 1, 88 Stat. 1609; Nov. 6, 1978, Pub.L. 95-58, Title
11, § 214(a), (b), 92 Stat. 2661; Nov. 19, 1988, Pub.L. 100-702, Title X, § 1007, 102 Stat. 4667.)

1988 Amcndment.  Subsec. (). Pub.L.
100-702 added subsec. (f).

1986 Amendment., Pub.L. 99-554, Title I,
§ 144(2)(2), Oct. 27, 1986, 100 Stat. 3097, substi-
tuted 40" for 39" in item relating to the Inde-
pendent Counsel.

1978 Amendment. Pub.L. 95-598 struck out
references to referees in bankruptcy in the section
catchline and in subsecs. (a) and (¢).

1974 Amendment, Pub.L. 93-512 substituted
“Disqusalification of justice, judge, magistrate, or
referee in bankruptcy” for “Interest of justice or
judge” in"section catchline, reorganized structure
of provisions, and eapended applicability to in-
clude magistrates and referecs in bankruptey and
grounds for which disqualification may be based,
and added provisions relating to waiver of disqual-
ification. .

Effective Date of 1978 Amendment. Amend-
ctive Oct. 1, 1979, see

set © te
preceding section 101 of T“,‘e~ '(l, Bankruptcy.

during transition period, see noie preceding sec-
tion 151 of this title.

Effcctive Date of 1974 Amendment. Section 3
of Pub.L. 93-512 provided that: “This Act
{amending this section} shall not apply to the trial
of any proceeding commenced prior to the date of
this Act {Dec. S, 1974), nor to appellate review of
any proceeding which was fully submitted to the
reviewing court prior to the date of this Act.”

Leglislative Ilistory. For legislative history and
purpose of Pub.L. 93-512, sec 1974 US. Code
Cong. and Adm. News, p. 6351. See, also, Pub.L.
95-598, 1978 U.S. Code Cong. and Adm. News,
p. 5787, Pub.L. 100-702, 1988 U.S. Code. Cong.
and Adm. News, p. 5982.

Fedcral Practice and Procedure
Baoses and procedures for disqualification of fed-
cral judges, sce Wright, Miller & Cooper: Juris-
diction 2d § 3541 ct seq.
Competency of witnesses, see

-
rocedure for disqualificalion

Vb, Aliainal 24 & A0

Criminal

heunn,.q




- T "

. %

ey

Py Err g

£S000

-

28 §46

Note 30
withstanding that following il wight re-
sult In seeming fneguily,  Rovies v, .
S, C.A.Cal.1ds, 335 1°2d 319, certiorarl
denied 66 S.CL 160, 388 [LS. 911, 16 1.1,
2d 534,

Dectaratlons of the Huited Stales Su-
preme Court were  binding on federal
district court and on Court of Appeals,

amd it was for the United States Sa.
preme  Court and oot for federal dis-
trict vourt or Court of Appenls Lo de-

§ 47.

No judge shall hear or determine

sase or issue tried by him.
June 25, 1948, ¢. 646, 62 Stal. 872.

Historvienl audd
g .]‘:lxl‘ll on (Pitte 28011
S.C. 1040 ed., § 216, and Dristrict of Col-
wihia Code, 1010 ¢d., § 11-200) Aets I n;h.
o, 18931, ¢ 71§ 6, 27 Siat. 135 July 30,
1901, e 172, § 2, 28 Siat. 1615 Mar., 3,
1!)0!' c. Ko, § 225, 3L Stat. 1225; Mav. 3,
1011, ¢. 231, § 120, 36 Stat. 1132,

The provision in seetion 11-203 of the
Disirict of Columbia Code, 1910 ('d'. Lthat
a justice of the district court while on
the bhench of the Court of Appeals in the
District of Columbia shall not sit in re-
view of judgment, order, or deeree ren-
dered by him  below, was consolidated
with a similar provision of section 216 of
Title 28 11.8.C., 1910 cd. The consolida-
tion simplifie the languange withoul
change of sulistanee,

teferences in said section 112005 Lo {he
power to preseribe rules, requisiles of
record on appeal, forms of hills of exceep-
tion, ‘amd  procedure  on appeal, '\\‘nro
omitied as covercd hy Itules 73,75, 76, of
the Federal Rules of Civil ]'l'm'('(lllrt? xrml
hy Rule 61 of the rederal Rales of Crime-
inal Procedure,

Said seclion 31-205 contained a provi-

sion that on a Jdivided opinton by the

Library

Judges C2H0.

ORGANIZATION OF COURTS

G N =N & = "'l

terinine whellier such declurations s(_l}‘l
hetd good. U, 8. v. Dotlar, C.A.Cal. A5z,
19G 1824 551,

Pederal disirict conrl was required 1o
follow decision of United Stales Supreme
Conrt rather than decision uf.(.uurt ot
Appenls, though Jatler wns afllitmed by
equally  divided Uited  Stales Supremo
Court, L 8. v, Gable, DG Conn, 1963, 217
F.Supp. 82,

Disqualification of {rial judge to hear appeal

an appeal {from the decision of a

Revision Notes

Conrt of Appeats for (he Distvicl of Cal-
wmbin the decision of the lower (-nu.rl
shoulil stand affirmed.  This was it
ted as ubuecessary as mierely expressing
a well-established rule of law.

. . P,
Other provisions of said seetion 11 208

are incorporated in section 48 of this - .

Lle.

The provision of seclion 216 of Tille 28,
U.4.C., 1010 ed., with respeet Lo the com-
peteney  of justices and judges to sit,
wis omifled as covered by seclion 43 of
this tille.

Specific referenee in said section 216 to
the Chief Juslice of the

as a circuit justice.
The provision of said section 216 with
respect o assignment of district judges

was omitted as covered by scction 201 ot

geef. of this title,

Provision of sald section 246

gress 1ouse Report No. 308,

References

U8, Judges § 73

Notes of Decisions

Geneeally 3
Alfidanit of prejuddicn 9

Appeilato judges asslgned to lower courts

[}
Cerllfento of divislon 10
Disgqualification not arlsing from

acts 5

prior

Prioe cases and issioes
Disqualification 4
No disqualification

(23

yrior law 1
Purposa 2
Nemedy (or disquntiticntion 8

520

Part 1

United Staten -
was likewise omitted inasinuch as he sits 7

reluting
to presiding judge waus omtilled as l"ﬂ\'-.
ered by secelion 41 of (his fitte. 8u0th Con- ;

crespeel, 1L 8w,
UL L, 15 OLto, 411, 26 1., 1057,

Walver of disquabification or ohjection ‘l’

Ch. 3

See, nlso, Nobes of Dwelsions under sce-
tions 114 aud 455 of Lhis (itle.

L Trlor law

Act Mar. 3, 1001, . 231, § 120, 30 Stat.
1112, is bul a re-enactinent of o prohibi-
tion fouwnd in the former Judiciney Act,
Mar. 3, 1801, e, 6827, 20 Ntal, $27. William
Cronp, ole, Ship, ele, Bl Co. v, Inter-
national Carelis Macine Turbine Co., 'a.
1913, 33 S.CL. 722, 228 U.S. 615, 6T L.kd.
s,

Early siatules provided (hinl (e ehicet
Justice and associnte justices of the Su-
preme Conrl shoulidl be likewise judges of
the then existing Civcuil Courls and (hnt
It should be the duty of Lhe chief justice
nd each justice to attend at teast one
fterm ol the Circuil Court in each district
of the circuit to which he was allolied
during every period of {wo yenrs, Iu re
Nenmgle, Calld800, 10 8.0, 668, 135 1S, 1,
b Luled. 0o,

Iy the provisions of Acts Sept. 21, 1789,
e 20, § 4,1 Stat. 71, and Apr, 20, 1802, e,
A, § 6,2 Stat. 158 re-enacted fn the for-
mer section G611 of the Revised Stalutes,
wpon the hearing in the Circuit Court of
an appeat from a judgment of the Dis-
frict. Court, the distriet judge who ren-
dered  the  decision appealed  from, ul-

i . though hLe might for the iuformation of
i the Circuit Court assign lis reasons for
- that decision, was prohibited from voling

or {aking part in the judgment of the
Clreult Court, and (hat judgment was to
be cutered necording {o the opinion of
the judge who was not so qualificd. ‘Phe
provision of Act Mar. 2, 1867, ¢, 1S5, § 2,
1t Siat. 515 also incorporated in  the
same  scction of the Ievised Statutes,
which, fn order to prevent failure or de-

z lay of justice permitled sueh a ease, by

ctonsent of parlies {o bhe heard and dis-

posed  of Dby {he disteict Judge when

< alone holding the Circuit Court, had no
Lapplication when anolher judge is pres-
i ent.

And the provisions of Acts Apr. 20,
1802, e. 31, § 6, 2 Stat. 159 and June 1,
1872, c. 265, § 1, 17 Stal. 106, embodied in
former sections 630, 632, 693, and 697, of

sthe Revised Stalules, did not eninrge the

suthorily of (he diztrict judge jn

loll, W 882,

{hix
104

2 Purpose

The manifest purpose is fo require (hat
the Clrenit Court of Appeals be composed
In every hearing of judges none of whowm

i\\'lll be in the atlitude of passing upon
B the propricty, scope or ¢ffecl of nny rul.
'-.' fng of his own made In (he progress of
B the cnuse in the courl of first lnstanes,

COURTS OF APPEALS

~
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Note 4
and to this end the disqualificntion is
made to arise, not only when the judge
has tried or heard the whole cause in
the court below, Lut alse when he has
tricd or leard any question  therein
which it is the duty of the Circuit Court
of Appenls te consider and pass upon,
That the question may be casy of solu-
tivn or that the parties may consent to
the judge's participation i Hy decision
eni muke no differenee, for the sole cri-
tevion under the statute Ja, does the cnse
in the Cireail. Court of Appeals involve n
auestion which the judge hins tried or
heard in the course of the procecdings in
the court below?  Rexford v, Bruns.
wick-Lalke-Collender Co., N.C.1913, 31 8.
Ct. 515, 228 U.K. 339, 57 J.1d. 86t

The purpose is to make certain (hat
the court shall be constituted of Judges
uncommitted and uainfluenced by havingg
expressed or formed g opinien in the
courl of fiest iustance.  Moran v, Dil-
Ingham, Tex. 1809, 10 K.Ct. 620, 1741 1.8,
153, 43 L. 830, See, also, U. 8. v, ‘I'od,
CCANY02L, 1 .20 216, reversed on
other proumds 45 8.Ct. 227, 267 U.8. 471,
Y L.2dd. 783,

3. CGenerally

The term “u cuuse” ps wsed in Act
Muar. 3, 1891, ¢. 517, § 3, 26 Stat. 827 in-
cludes, in its usuat aud natural meaning,
ull questions that have arisen or may
avise in it, mud the provision by its lan-
guage and ils purpese is not restricted
to the case of a judge sitting on 2 direct
appeal from his own deerce vn a whole
eauxe or o single question.  Moran v,
Dillingham, Tex 1500, 19 S.Ct. 620, 174 U.

8,153, 43 L. 12d. 930.
4. Frior cases and issues—Disqualifica-
tion
A Judge whoe hears awd disposes of a

(K]

tin the first jastanee is ineligible to
sit i the Cirenit Court of Appeals for
the purpose of reviewing his action In
the conrt below alhough he merely en-
ters o pro forma decree for the purpose
of enabling the case to be heard for the
first tine by the reviewing court acting
o hae viee as gt conet of first instanece,
Willimn Crmnp. ele, Ship, ete, Bldg, Co.

v laderantionst Cortls Murioe Turbine
Co, P30l 33 SO 322, 328 U8, 615, 67
Ja b, 1oas,

A distrivt Jwlge who denied a molion
to remand to the state court is disqunli-
ficd to sit in the Circuit Court of Ap-
peals on the hesving of an appeal fromn
the final decree of the Circoit Court in
such case. Reaford v, Beunswick-Balke-
Colleuder Co,, N.CIOI3, 33 S.C1. 615, 228
S, 830, 67 Loiid. &L Sce, alse, Williag

521
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Parl 1

Historicnl and Revision Notes

Reviser's Note, Based on (Title 28 1.
KC., 1910 ed., § 26) Act Mar, 3, 3011, ¢h.
251, § 22, 30 Stat. 1000, whiclh was derived
from 1.8, §§ 6U2, 603,

The Ilnst clause of seclion 26 of Title 28
U.K.C, 1910 ¢d., preseribing (he powery of
a designated  judge ks now covered Ly
sectiou 206 of this title.

Minor changes were made fa phraseslo.
gy. 80Lh Congress louse Report No. 308,

Library Recferences

Judges €8,

C.J.8. Judges § 29 et seq.

Notcs of Decisions

Generally 5

Authority of assigued Judgo 6
Counstroction 2

Definltions 4

I'rior Iaw 1

Yuerto Rico 7

Purpuse 3

1. T'rior Inw

Act Mar. 3, 1911, c. 231, § 22, 3¢ Siat.
10690 in substance re-enucts the Ialier
part of the Judiciary Act of 1789, § 6, to
the effcet that in ease of a vacancy in
the office of district judge all matters
pendding shall be continued, of course,
until the next stated tern after the ap-
pointment and qualification of his suc-
cessor.  MeDowell v, U. S, S.C.1893, 16
S.Ct. 111, 159 U.S. 596, 40 L.Iid. 271,

2. Construction

R.S. § 602, being remedial, should be
liberally construcd so as to carry out its
general purposo which is to so provide
that the administration of justice shall
not through a vacancy bhe defeated or
unduly tmpeded. U, 8. v, Murphy, D.C.
Decl.1897, 82 17, 893.

3. TI'urposo .

The general purpose of .8 § 602 “js
that the administeation of justice by a
District Court shall not, through a vacan-
cy In the office of judge, be defeated or
unduly {mpeded; that eauses, civil and
criminal, shall, nolwithstanding the va-
cancy, be preserved in their full force
and vitality, to bLe effectively procecded
in when there is a judge authorized to
discharge the functions of the court;
that all acts and steps, calling for or
serving as the basis of judieial nction,
which otherwise must or should earlier
be done or taken in court in the progress
of a cause, shall or may be done or tak-
cu thereln after the termination of the

vacaney.” U. 8. v. Murphy, D.C.Dc).1807,

82 10, 893.

4. Definitions

“Vacaney,” as used In Aet Mar, 3, 1011,
c. 231, § 22 36 Stat. 1090, does not ro-
quire a previous appeintment by the
T'resident, saild  Aet  being  applicable
wlhere by Act of Congress a  district
Judge of one district is assigned to a
newly ereated district in the smne clre
cuit. Bland v. Kennamer, C.C.A.0kL125,
6 1".2d 130.

A recognizance cntered into by a de.
fendant and his surcty is “process” wlith-
in the mecaning of R.8. § 602,
Murply, D.C.Del.1897, 82 1°. 893.

5. Generally .
During a vacancy in the office of dis.

trict judge for a district coextensive with

a slate, no other judge is authorized to

sit therein, and all judicial action re. -

mains in abeyance until the vacancy s
filled, or another judge is designated,
pursuant to law, to cxercise the judiciol
functions tewporarily,
D.C.Dcl.1597, 82 17, 803.

6. Authority of assigned judge

Where, on the death of a District
Judge to whom a ease had been submite
ted on mottons by both parties for dl.

rected verdict, the case wns duly ns. .
signed Lo another judge, hefore whom It -
was rearguert without objection, and the -

issues submiitled to him for decision, his
decision on the motions had the samo
force as that of the original judge would
have had, including dccision of whatever
questinon of fact was involved.

ler Co., C.C.A.Ohio 1922, 25t I%, 386.

1t is only when the office of distriet
Judize of one district Is vaecant that lhe
judge of another district hns au

U. S v 3F

U. 8. v. Murphy, *

Thowmas- .
Bonner Co. v. Hooven, Owens & Renlsch- (

~

28 § 144

to discharge judicial dutics in the former Iico to serve as acting indge in United
distriet, aud a leave granted by the Slates District Court for 1'uerto Rleo
Judge of another district to sue a receive  was not  void, where regular District
er, the judge of the district heing out of Judgo was absent.  DBenitez v. Bank of
the stale, Is veold.  American Toan & Nova Scolin, C.C.A.Luerto LRico 191L 11L
Tenst Co. v Mast & West R, Co, C.C. 1"2d 939, cerliorari denied 65 5.Ct. 836,
Gu.188Y, 40 1", 182, 321 LK. 859, 89 L.lid. 1117, rehearing de-

nied G35 S.Ct. 1019, 42t LS. S91, 89 L.l
7. Puerto Rico 38, 8o, alse, elilion of Capo, C.C.A.
Luerto Rico 1012, 131 1.2 531,

Ch. 5 DISTRICT COUR'TS

Ixeculive Order of President desiunat-
Ing judge of Supreme Court of Yucrlo

§ 144.

Whenever a party to any proceeding in a district court makes and
files a timely and sufficient affidavit that the judge before whom the
matter is pending has a personal bias or prejudice cither against
him or in favor of any adverse party, such judge shall proceed no
further therein, bul anolher judge shall be assigned to hiear such
proceeding,

The affidavit shall state the facts and the reasons for the belief
that bias or prejudice exists, and shall be filed not less than ten days
before the beginning of the term at which the procecding is to be
heard, or good cause shall be shown for failure to file it within such
lime. A parly may file only one such affidavit in any case. It shall
be accompanied by a certificate of counsel of record stating that it is
made in good faith.

June 25, 1948, c. 646, 62 Stat. 898; May 24, 1949, c. 139, § 65, 63
Stat. 99.

Bias or prejudice of judge

Historical and Rovision Notes

Changes were made in phrascology and
arrangement, 80th Congress llouse lie-
port No. 308

1919 Amcendment.  Act May 21, 1919,
substituted the limitation that “A puarty
may file only one such affidavit in any
case” for “A party may file only one
such affidavit as to any judge.”

Roviser's Note. DBased on (Title 28 U.
8.C, 1010 ed., § 25) Act Mar. 3, 1911, c
231, § 21, 30 Stat. 1000, .

The provislon {hat the same procedure
shall be had when the presiding Judge
disqualifies himsclf was omitted as un-
neeessary.  (See section 291 ct seq. and
sectlon 453 of this title.) :

Tegisiaiive Mistory, For Jlegislative
history and purpose of Act Many 2%, 1019,
sce 1049 U.S.Code Cong.Scrvice, p. 1248,

Words, “at which the proceeding is to
be lheard,” were added to clarify the
meaning of words, “before the begiuning
of the term.” (Sce U. 8. v, Costea, D.C.
Mich.1643, 52 1".Supp. 3.)

Library References

Judges 49, 5L C.J.8. Judges §§ 82, 92 ct scq.

Notes of Decisions

Generally—Cont'd
Construction 47
Facts and rensons cssentinl 49
Informatlon and belicd 63
Tnsufficient 065
Necessity 46

Affidavit 45-47

Generally 4
Generally 45
Background of Judgoe Insufficlent 56
Comments ot judge Insulficlent 57
Conclusory allegations 60
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WRITER'S DIRECT DIAL NUMBER:

July 18, 1989

Mr. David J. Beck

Fulbright & Jaworski
1301 McKinney Street
Houston, Texas 77002

Re: Proposed Changes to Rule 18b
Texas Rules of Civil Procedure
and
Proposed Changes to Rule 15a
(: Texas Rules of Appellate Procedure -

Dear Mr. Beck:

Enclosed please find a copy of proposed changes to TRCP 18b
and TRAP 15a proposed by Justice Nathan L. Hecht. Please prepare

to report on the matter at our next SCAC meeting. I will include
the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

vVery trul,/Yéurs,

/
,,»-/LUT}{ER H. SOULES III

/
3 4
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Enclosure
cc: Justice Nathan Hecht
Honorable David Peeples
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New Paragraph

Modified
Former
Rule 271

Part of
Former
Rule 278

Part of

(~_Former

Rule 277

00056

Rule 271 Charge ¢ [of] the Jyyy [Court]

[1. At the conclusion of the introduction of evidence pursuant
to Rule 265(b), the party who opened the evidence shall submit in

writing to the court and the other parties that party’s proposed

jury questions, instructions, and definitions. Thereafter, at the-

conclusion of the introduction of its evidence pursuant to Rule

265(c), the adverse shall submit in writi to the court and

the other parties that party’s proposed jury questions, instruc-

tions, and definitions. Thereafter at each conclusion of the

introduction of evidence pursuant to Rule 265(e) by each intervenor,

that intervenor shall submit its proposed jury questions, instruc-

tions, and definitions in writing to the court and the other par-

ties. The court may order that any party’s jury questions, instruc-
tions, and definitions must be submitted at ahz other time for the
convenience of ‘the court.]

[2. In all jury cases,] Y[ulnless expressly waived by the
parties, [at the conclusion of the evidence,] the trial court shall

prepare and i /¢pen /¢pdyt deliver a written charge to the JWyy

[parties, signed by the court, and filed with the clerk, and the

charge so filed shall be a part of the record of the case.]

[3. The court shall submit the questions and instructions and
definitions, raised by the written pleadings and the evidence. The
court shall, whenever feasible, submit the cause upon broad-form

questions. The court shall submit such instructions and definitions
as shall be proper to enable the jury to render a verdict. The

v c:/dwd /scac/271-279



Part of
Former
Rule 277

Part of
Former
Rule 277

Part of
Former
Rule 277

‘Part bf

Former
Rule 278

Part of
Former
Rule 277

Part of
Former
Rule 278

Part of
Former
Rule 277

laci of the burden of proof may be a lished instruction
rather than by inclusion in the guestion.

4. Inferential rebuttal questions shall not be submitted in
the charge.

5. The court may submit a question disjunctively when it is

apparent from the evidence that one or the other of the conditions

or facts inquired about necessarily exists.
6. The court shall not submit other and various phases or
different shades of the same question.

7. In any cause in which the jury is required to apportion

the loss among the parties, the court shall submit a question or

questions inquiring what percentage, if any, of the negligence or

causation, as the case may be, that caused the occurrence or injury

in question is attributable to each of the parties found to have

been culpable. The court shall also instruct the jury to answer the
damage question or questions without any reduction because of the

percentage of neqligence or causation, if any, of the party injured.

The court may predicate the damage question or questions upon

affirmative findings of liability.

8. Except in trespass to try title, statutory partition

proceedings, and other special proceedings in which the pleadings

are specially defined by statutes or procedural rules, a party shall

not be entitled to any submission of any gquestion raised only by a

general denial and not raised by affirmative written pleading by

that

9. The court shall not in its charge comment directly on the

weight of the evidence or advise the jury of the effect of their

gl i

00

3
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answers, but the court’s charge shall not be obijectionable on the ﬁ
ound

that it incidentally constitutes a comment on the weight of

the evidence or advises the jury of the effect of their answers when I

it is properly a part of an instruction or definition.
Part of 10.  Nothing herein shall change the burden of proof from what
Former
Rule 278

it would have been under a dgeneral denial.]

. [COMMENT TO 1990 CHANGE: The jury charge rules are entirely rearranged to

follow better the order of proceedings in the trial court, to provide means

for counsel to assist the court in preparing the charge, to place together the

formal requisites of the charge, and to provide that the charge prepared by

the court be signed and filed prior to objections. The court may modify its

( prepared charge as provided by Rule 272(5).]

C
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Moved to
Rule 271
Para. 2

Rewritten
below in
this Rule
272

Moved to
Rule 273
Para. 3

Moved to
Rule 273
Para. 4

Moved to
Rule 273
Para. 3

Modified
Former
Rule 272
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Rule 272 Réduigifeés [Objections to the Charge of the Court]

ThE/ ERAYSE /FHALL /e [ I /W IE IV | 1gvied/ b [ e/ Evia ] [ 3d/ E1 T4
YIYR/YAE/EIEYKS 3@/ FRALL /2 /A [ BAY L/ PE [ ¥¢ [ ¥ ELPYR/ BF [ YiAE [ ¢RMERS [ [ TE
FHALL /b / ALY S/ KD/ YU /L EFPRELIVE /AL ELEE [ OF /R LY | ALY DY EYE/ F¥
PHRELY /InFPEELion/ /and /4 [YeAsondple /tivg /Siven /Hiign /in /Wilidh /1

EHARITE /AR /DY EFERY | SBDEELIONS [ YRS EED [ PULSIAL [ VIR [ DY EPELE [ PE /¥ -

DY/ [VALER/ PPIRELIONS /AL [ IR/ #YEYY [ InpLAvEE /¢ /P pened /1o /¢
EPUPY /Ih [VEILIYG] [BY /¢ |AIELALEA /XD /Y0 [EPAXE /Y EBPrYEY /1 /1
BYEPENGE /OF [ 1@ [ ERNEY /AT [ POPPEIYg | Epungel] [ Pefdre /i /¢iidrde /18
YEAQ/ LD /W2 TUHA ] |/ RIL/PRIRELIPNE [ HPL] $0 [ BYEPETLEA/ ERALL [t/ ¢ BTt IAf
EYER/ A8 VALY SRS | [THE | EOUL Y/ ERALL/ Afiirigd/ 1¥ /AL IPG?/ Krigy o/ pefor e
YEARIYS/ YYhE / HAY SR/ L/ LR/ IAXY [ ArQ/ BRALL/ eridey e/ Yiie /Y AL Ivgs / o/ L
PRIELLIPNE [ LE /WL IELER [ BY | ALELAYE | 2A0E /1D /YN | EPAYE /Y EBPYLEY | I/ ¥ii
PYEPenee [OF [¢pUngel/ [ /PpIeeLions /1p [1i¢ [Ehdrde /A [ ili¢ /EplrES ¢
YALLYd? /CREYEdn /Hay /¢ [ INETVAER /48 /4 [BAXE [PF /ARy /LYAnSer IDE /oY
EYALERANL/ PF | TACEE | P/ AOPRAL | AAR] [YiAeh/ 20 [ INETVAEA/ T/ E1ENSY [ [ #PATL
EONSLIVALE /A /PAFEIEIERYE /BLLL /PE [EkedpLion /¥p /Y /¥ulivds /OF /¥ié
CONLE [YREL PN | [ TR/ SHALL /8 /DY Sstiiped ] NI/ SENEYTISE / IoLed/ I/t
TREPYQ/ [YHAL /e [ BAYLY [ VAR ING | BAE/ PAEELIoNS /DY Epenied/ e/ dne /&Y
e/ PYEPRY [ LINE/ AN/ EreEpr A/ Lo/ Eiie/ YALIvg / Eiey epr/

(1. The charge, prepared by the court and filed pursuant to
Rule 271 shall be submitted to the respective parties or their
attorneys for their inspection and the court shall allow them

reasonable time in which to examine and present objections to the

charge and to assign error pursuant to Rule 273 outside the presence

of the jury.

0005%



C

C

Part of

Former
Rule 274

McDonald v.

New York
Central Fire,

2. Each party may obiject to the charge. A party obijecting to

- the charge must point out distinctly the matter complained of and

the grounds of the complaint by an objection that clearly points ocut

the portion of the charge to which complaint is made and is specific

380 S.W.2d
545 (Tex.
1964)

Citizens v.

Bowles, 663

S.W.2d 845
(Tex.App.
1983, writ
dism'd)

Part of
Former
Rule 274

Part of
Former
Rule 274

New Paragraph

00060

enough to support the conclusion that the trial court was fully

aware of the ground of complaint and chose to overrule the objec-

tion.

3.  When the complaining party’s objection or requested

question, definition, or instruction is, obscured or concealed by

voluminous unfounded objections, minute differentiations, or numer-

ous unnecessary requests, such objection or request shall be a

nullity.

4. No obijection to one part of the charge may be adopted and

applied to any other part of the charge by reference only.

5. The court may modify the chafqe of the court at any time

before it is read to the jury or as provided in Rule 286.]

[COMMENT TO 1990 CHANGE: To provide procedures and requisites for

objecting to the charge of the court.]

c:/dw4 /scac/271-279
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Repealed
Rule 273

New First
( Paragraph

Part of
Former
Rule 272

Part of
Former
Rule 272

—

.
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Rule 273 Jyyy/dihigéidnéd [(Preservation of Error In the Charge of
the Court]

FACI /BAY LS [HAY /DY SREREL /XD /YU | EPALE /AP /Y EAAERY /Y LE YRR / ARt
tigrg/ [QELIAILISNS] [ANQ [ INSEYACLISRE [ ¥ [\ [BLYER [ 1 [ YE [ BV¥Y S / ¢-V'l¢
e /EPAXY [RAY [SIVE /YR /Y /R [BAXY [ YIEYEPE] [ DY /WAY /Y ETUSE /1P /B1vE
PhgR/ /38 /Ry /Y [OYOPREY/ || PALH /Y ediedts /ALY /B¢ [ DY EPAYEA / dnd [PY ¢
PEMEPA/ LD /Y1 | EPAYE /APR | PABMILYEEA /YD | PPppd I [ EDARBE] | EBY | EtAmiviAr

YIPh /AP [ SPISELIPN [WIYIAIA /4 /Y EASPRADIE [HIWE /ATEEY /Yh¢ /EYiAYae /18

BLYEN/ LD/ e [BAY LIERE [ PE [YNELY [ AELSYTEY B/ FOY [ SHARIPRLISTS | [ R/ ¥ pthdet
VY /£1¥0Y /BAYLY /ESY [AfY /RAESEIONE/ [QREIALLIONE] /BY | INFEIUELifns
PRALL/ B¢ [ HAAR | SEPAYALE/ APA/ ABAL L/ EY OB/ BALR/ BAY Y [ 8/ PPDSELIPTE /¥ P/ i
EOUYLS ¢/ hdrdes _

[1. No féilure» by thé court to submit a guestion, instruction,

or definition, nor any defect therein, shall be a ground for rever-

sal of a judgment unless the party complaining on appeal made a

proper obijection pursuant to Rule 272.

2. The 'ob'lections shall be presented to the court in writing

or be dictated to the court reporter in the presence of the court
and opposing counsel before the charge is read to the jury. All

objections not so presented shall be considered waived. It shall be

presumed, unless otherwise noted in the record, that any objections

made bv a_party were presented at the proper time.

3. The court shall announce its rulings on the obijections

before reading the charge to the jury and shall endorse the rulings
on_ the objections or cﬁétate same to the court reporter on the

record in the presence of counsel.

()
<
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( art of 4. Objections to the charge and the court’s rulings thereon
Former

Rule 272 may be included as a part of any transcript or statement of facts on

appeal and, when so included in either, shall constitute a record

for appeal of the rulings of the court on the objections.

New Paragraph 5. TIf, upon any objection, the trial court orders and pro?\
vides reasena%ime for the objecting party to submit _a“question,

instruction, or definition in writing in substantially correct

wording to cure the objection, the objecting party shall comply with

the court’s order, and only in tHathevent shall a failure to submit

a _jury question, instruction, or definitiom~in writing in substan—

tially correct wordlnq also be necessary to preserve an\ob'lectlon to

the court’s charge for a llate ses. If the trial court d

not make such 6xderl,// Eailureég(sﬁu%ﬁ\iﬁqgg’ggestion, instruction, or

( QLQQP | cuads o's Qonphobanae Hh [Bls EV .

definition in writi shall never be a waiver of any obijection Jto-

the-court s-charge-~L

New Paragraph

and provides reasonable time for the:

a. ~objecti to an instruction or definition”to submit

an_instruction or definition in writing-ih substantiall

correct wording to~cure that partv’s obijections: or

b. party with the burden ofs\proof on a guestion to submit a

estion in writing-in substantially correct wordi to

cure any party’s objections:

such party shall comply with the court’s order, ‘and only in the

event of ~Such order shall a failure to submit a Jjury>guestion,

L instriction, or definition in writing in substantially cor¥ect

Wording also be necessary for such party to preserve an objection to

00062
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[t}Te~c~:our:t!s charge for appellate purposes. If the trial-eouirt does

not make such order, failure.to submit—a question, instruction, or

definition in writimg-ghall never be a waiVer—ef. any obijection to

/
| the-court’s chame‘.//'

New Paragraph 6. _ Compliance with Rule 271(1) is not a requisite for appeal
of any objection to the court’s charge, and failure to comply with

Rule 271(1) shall never constitute waiver of any error in the

court’s charge or of any obiection to the court’s charge made

pursuant to Rules 272 and 273.

New Paragraph 7. For of appeal, objections ‘shall be deemed over-

ruled and reguests shall be deemed refused if not ruled on by the
court or cured by modification in the court’s charge, and no waiver

of any obljection or request shall result solely from the absence of

an express ruling in the record.]

[COMMENT TO 1990 CHANGE: To place in a single rule all requisites

and predicates for appellate review of error in the charge of the

court and to eliminate any necessity to request questions, instruc-

tions of definitions in writing for purposes of appeal except as

required by new paradgraph 5. ]

c:/dw4/scac/271-279 00063
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Substance
in Rule
273

Moved to
Rule 272

Moved to
Rule 272

C

00064,

L AEEEY

PALE/ 2741 | DOIRELIONS/ A/ Redhpdy s

R/PRYYY [ PPIRELING (10 /4 [ FAYSe /HUSt /POLAE /UL /ALEEINELTY /¥he -
POIEELIPADIE [WALLRY /40 [YiAd /Y SUndd /BF [YUg [ SBRELIons [ PR [ ¢dntt
PIAIRY /48 /L0 /R /DAESEION] /QEEIRLLIONS | BF | IFEAALKLISNS [ D1/ APPBURE / HF
AT/ QLLREL] | RIEEION] | DY [ ERALE ) I OILAALYGS | 13 VALY SR/ YT Ee/ $etiEr
FEALLY | AU [ I [ ¥ [ SBRSELIONE/ | [WASH /¥ /¢prplAining /pArey /¢
POILELIONS | DY Y EANEFLEA | DASELIPN] [AEEIAILIONS [ DY | INSHrdetion/ 18/ [ 1
e/ POLRIPH/ BF | ¥/ APDE LAY S/ PNV L] | EEPAY BA/ BY [ EPNERALER/ Y [ VOLIRLF
APUE/ [YRESUIAed/ [ PPIRELiene/ | /RImALe/ | ALEEY L IALIOVE/ / BY [ [y drfss
¢¢¢¢¢¢$$¢¥Y/¥¢¢¢¢$t$//$¢¢M/¢¢j¢¢¢i¢¢/¢¢/¢¢d¢¢$¢/$¢¢11/¢¢/¢¢¢¢¢¢bl¢/
Yo/ PHRELLION/ Lo/ PIe/BAX Y/ BE/ HIE/ EhAY S/ AV /Yt AR eR/ AR/ ADPL L/ LD
Y/ PYREY [ BRAYL | BE/ L0/ ERAY SR/ VY [ ¥ LY Eigd/ LY |

[COMMENT TO 1990 CHANGE: The provisions of Rule 274, to the extent

they remain viable, have been relocated to Rules 272 and 273.]

c:/dwd/scac/271-279
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Rule 273 [274] Charge [of the Court to be] Read [to the Jury]

Before Argument
Former Before the argument is begun, the trial court shall read the

Rule 275
[entire] charge to the jury in the precise words in which it ¥#g

¥Witién [is completed], including all questions, definitions, and
instructions/yWiAl¢gi/ e/ eourE/vayY/g1ve.

[COMMENT TO 1990 CHANGE: Derived from former Rule 275]

0065

ot
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( RALE/273/ | TYAY SR/ REAA/ PEEDY &/ K SYIL
gmlfed 2;2 PELRYE /e | AYQVIIERE [ 18 [YEBUR/ /¥ /LA TAL [ EPUE [ EHALT /Y AR /i
ERAYSE /YD /¥ [ IVEY | IR/ HIAE (DY SE1ER /WY /1N [WALER [ 1E [V [yof LEE e/

IeWTARIRG /ALL /hestione/ / AeFIALLIBNE] /A0 | INEEUeLidns [YRIdA /e
EOMLE /WY / BLYES

[COMMENT TO 1990 CHANGE: The substance of former Rule 275 has been

renumbered Rule 274]

C 00066

-

c:/dw4/scac/271-279



f‘\ N

(’\

.

c:/dwd /scac/271-279

TRCP 279. [275. Grounds or FElements] Omigéigpg[tted] From the
Charge
Upon appeal all independent grounds of recovery or of defense

not conclusively established under the evidence and no element of

which is submitted or requested are waived. When a around of

recovery or defense consists of more than one element, if one or

more of such elements necessary to sustain such ground of recovery

or defense, and necessarily referable thereto, are submitted to_and

found by the jury, and one or more of such elements are omitted from

the charge, without request or obijection, and there is factually

sufficient evidence to support a finding thereon, the trial court,

at the request of either party, may after notice and hearing and at

any time before the judogment is rendered, make and file written

findings on such omitted element or elements in support of the

Jjudgment. If no such written findings are made, such omitted

element or elements shall be deemed found by the court in such

manner as to support the judgment. A claim that the evidence was

legally or factually insufficient to warrant the submission of any

question may be made for the first time after verdict, redqardless of

whether the submission of such question was regquested by the com-

plainant.

[COMMENT TO 1990 CHANGE: Former Rule 279 has been renumbered Rule

275.]
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Repealed

}

00068

- Rule 276 REURAL/9F/Y¢ALEi¢AEIM [Repealed.]

WHeH /47 | IREAELION/ [ AASEL LN/ /BF [REEIRILION [ 18 /¥ eidsted [ dpd
Ve /Py oYisions /of /Hie /1A% [idve /peen /Eonplisd /Wi /and /e [t 1AL
DNPE /Y ETURES G /A YN [ DVidde /AIATL [ Lydey ¢ [ ¥hed eon [ TREEVEEA) T
and/gign/ ?Mé/ FAReE/PELICIALLY | I TE /YA /YA 1AL/ BVdge /W@l F1dd [ ¥iig / dive
e /IVABE [ EHALL  ETAPY S8 | YREY BN [ IVPALELeA [ A | ESTISWRT [ | (#LALIYG / Ik
VAL /PAYEIEALAY /1Yi¢ [ DUdde /1A /HALEISA /e [#ane) /3R /d1ves/ /A
EXEPDLION /ALIONERT | AP [#1SH /L | #4s0 | SEELEIAIIY S | |V /YR EUe /oF
YORLEIEA [ INEHYNELIPN] [AABRLION /PF [PREIRILION/ [Vifdh /#0 /EVdpriea
PURALL/ et LAY /A /PLIL/BF | S*EEPLIPRE] (AR ) LE [ FRALL /8 / ¢PNE IS LTy
BY UL/ YHAL [t [BALRY [ ASKITE [ Y0/ S0t [ DY SRENLAA 1 /4 [ Ehe /¥ DpRr
YIE/ [ EAEEPLEA /XD [1ES [YETASAL /oF /WPALEILALIONS /AR [YHAY /ALT /1Y
YEARLY ENEriES /OF /1AW [HAYE [Yoen [ sbsexved/ |and [ BAdih [ty ptedird /#HALY
EALILIe /Yihe /BAYLY /YSAAEALING /Yiie [ 2due /¥ [aye /Yiig [ALLidn /SE /)¢
HIAL /vdde /LY edn /¥gvigved / Wiﬁ@iﬁ /PYEPRYINg /& [Epyval /PLIL /9
EXREEPLIPYES
[COMMENT TO 1990 CHANGE: Rule 276 was repealed to eliminate the
necessity for submitting written questions, instructions, or defini-
tions as a predicate for perfecting appeal except as required by
paragraph 5 of Rule 273.]
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23‘172 d ) ;C{ IR /ALL [ BVXY [¢ddes /ehe / eoirt [ ERATT/ [ ifenevey [ Eeds1p1¢/ /Pippit

Para. 3 YR /ERULE (VPPN /DY PARFESTR [ DASEEIPYES [ /TS /EPAXE [$HATL [ PUPRLE [ AER
IAEEYUSE IO /AP [ QEEIRILIYiE /A [ EYALL /1 [BYPORY /¥ [ ERAPIE [ ¥hE [ Try
LR/t ENARY [ A/ YEYALEL S

gz ‘{ Z d ) ; ‘; IREEYEALLIAL [YEPAELAT (AR Idns /FRALL /HOE /¢ /MmILEed /N [ ¥li¢

Para. 4 EhAYSE/ | /T [DIACIYG /OF [he /AL Aen/ OF /DY SOE /YAY /¢ [ Aeetnpligled /by
IRgEPNEL Lne/ YAEAEY / tAn/ By / INGTUS ISR/ L/ Hhd/ dAgeE 1on/

gz‘l’:d.z ;‘; I /2t [ ¢dude /I [WRLEH [ e /DAY /18 [YERALY SR /1D | APpPYEIon [ g

Para. 7 Iods [#0ong /1N /pArties /ihe /¢yt /PHALL /PAptiE /4 /aiestion /&Y
AUSELIPYS / INAALY IV /VHAL [ DRrEeriade/ /1E /any] /9F [ ¥né /negliatiee /¥
FANLALIPNS |48 [ Lt/ ¢ASE WY /2] [YHAL [ ERAEEA/ Whe | pEPhyPEnee/¢F [ #ﬂm
1t [ RARRLION [ 18 | ALEY LDALADLE /10 [#26H [BE /¢ [BEYEpne [ FPUnd /1o [Yidve
Paerh/ PATBABIE, | [ THE | SR/ SHALL/ ALEB/ NS LYUSE [ ¥e/ IUry ¥/ Ay [ Hid
AAPASE [ RARFLION [ BY [ RALPLIONS [WILNPAE /Y /Y EQUEEIOH /pedide /o /i
PRICENLAGE /PF [Vedlidened /oy /EdapaLion/ [IE /dhY/ [P /¢ [De¥Eon
ISV eR/ /[ /TS | ¢PULE [YHAY /BYeRIEALE [P | RAnASE | AheSLIon /oF | dhedtipns
Vpoh/ AEL LA Iy e/ EIvAlnds/ o/ TIAPLIIEY

Péz‘l’zd ) ; C1> THE /EPUrE /RAY /BARIE /A [RASEEIon /AIEIACEIYELY /e /1 /18

Para. 5 APPAYEAL / LYPN /NG /Y IABAEE [ YHAL /o) OF [ Ye | DYIASY [ 0F [ ¢ [ ¢PPALL T gvid
PY | EALLS/ INDALY ER/ APPUL [ NEEEESAY LTV | e gEE )

}éﬁ‘izd ) ‘73(1’ The /¢OUE [ERALL /oY /1R /1ES /Ehdrde /Eonuert /ALY EELLY [on /1

Para. 9 VEIGHE /BF /{0 /¢YIQRYied /Y [ ARV ¢ /YA [ DAXY /O /¥¢ [EERRLE /OF [YNETY
ARBWEY S/ /AL /¥R [ EPULES | EAAY SR [ PRALL /DL /¢ | SPIRELIGNADIE /PP [ HiAg
SYIUAR /YIAY / 1L | INCIAERLALLY [ ¢PBLITALes /A / EOUBEny / o/ e W 1dnE /oE
e/ Y iddnde/ oY | ARV IEde/ Lhe/ DY/ DE/ YNE/ SEEAEL/ BE [ YRELY / ARPHEY H/Wigh
1/ 18 /DY PREL LY | A/ BAYE/ BE/ A1/ IRSALE I/ BF [ QEEIALE I/

¥ o
c:/dw4/scac/271-279 uUulvoq

Rule 277 PABRIESISH/EA/ 1Yi¢/S¥Y [Repealed.]
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[OOMMENT TO_ 1990 CHANGE:

The provisions of former Rule 277 have to

the extent they remain viable been relocated to Rule 271.]

00070
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Moved to
Rule 271
Para. 3

Moved to
Rule 271
Para. 8

Moved to
Rule 271
Para. 10

Moved to
Rule 271
Para. 6

Repealed

Repealed

Rule 278 JUigsion /of /DAeeLions/ /DEEInILIone/ /Avd /IR EAeY 1drs
[Repealed]

The/ PN L/ SHALY  BABRIE [ L1¢/ AASFEIOYE/ [ INFEANELLovE /A / AEE LRLS
LI /10 /40 [ EOU [BYSYIASA [ f [RALE /2771 [VASH /428 [YAldeR /Y [Ehe
VELILEEh /PIEAALYEE /APA [ 1E [ EYiddnde) [/ BAEEPE /10 LA eepdss /40 /1oy
LILIE] [FEARALOYY [BAYLILION /DY pEeALNad] [RIA | PENRY [ EpeeIAL /DY pEeeds
1rge /In [WRLEA /YiAe /RIEAALNGE /Are [ $peeiALLY [AEEINER [ BY [ $EATAESE [ BF
PYOeeRAYAL/YAIER] [ A/ pAY T/ FHALL/ POL/ e/ EREILIEA/ LD/ Ay / i gp 107/ SE
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J. Sims McDONALD, Petitloner,
v.

NEW YORK CENTRAL MUTUAL FIRE
. INSURANCE COMPANY, Respondent.

No. A-10025.

Supreme Court of Texas.
June 10, 1964.

Rehearing Denied July 15, 1964,

Action on insurance policy which cov-
- ered loss of house if caused by wind or
" hurricane but not if caused by tidal wave,
7 high water or overflow, whether wind
drlven or not. On a jury verdict the 130th
z sttnct Court, Matagorda County, G. P.
A " Hardy, Jr., J., entered judgment for the
“‘"insured, and the insurer appealed. The
- ‘Austin Court of Civil Appeals, Third Su-
* preme Judicial District, Matagorda County,
reversed, 374 SW.2d 767. On further ap-
" peal the Supreme Court, Culver, J., held that
testimony of a neighbor that he drove on
'a peninsula about one mile from plaintiffs’
-use and shortly after that the house was
.ound destroyed was sufficient to sustain a
‘jury finding that the house was destroyed by
hurricane, and not by tidal wave.

-V Ny

Judgment of Court of Civil Appeals
,frgversed; judgment of trial court affirmed.

o
i I. Insurance €=429.1(9)

? Testimony of neighbor that he drove

" on peninsula about one mile from plaintiffs’
‘house and shortly after that plaintiffs’ house
was found destroyed was sufficient to sus-
tain j jury finding that house was destroyed
by hurncane, and not by tidal wave, in ac-
ton on insurance policy which covered
wind but not wave.

?-\ Appeal and Error &758(3)

"* Points that court erred in overruling
defendant’s motions for instructed verdict
And judgment n. o. v. and in entering judg-
ment on jury’s verdict because there was
lnsuﬂicxent evidence that damage was caus-
380 S.W.2d—35

McDONALD v. NEW YORK CENTRAL MUTUAL FIRE INS. CO.
Cite as 380 8.W.2d 545

Tex. 545
ed by wind and not by water were not
applicable to granting of new trial after
entry of judgment and, in court of civil
appeals, raised only question of legal suffi-
ciency of evidence or point of no evidence,
and not that findings were against great

weight and preponderance of credible evi-
dence.

3. Trial €366

Under rule that claim that evidence
was insufficient to warrant submission of
issue may be made for first time after ver-
dict, objection to submission of special is-
sue on grounds of no evidence and insuffi-
cient evidence to warrant submission and
that submission was against great weight
and preponderance of evidence raised only
point of no evidence, Rules of Civil Pro-
cedure, rule 279.

4. Trial €=366

Defendant’s objection to instruction
“because such issue in its present form
puts an improper and onerous burden on
the defendant” was obscured by many for-
mal, unfounded and trivial objections and
was too general. Rules of Civil Procedure,

rule 274.
Harris, Salyer & Huebner, Bay City,
Hill, Brown, Kronzer, Abraham, Watkins

& Steely, Al Taylor, Houston, for petition-
er.

Bryan & Patton, Julietta Jarvis, Houston,
for respondent.

CULVER, Justice.

Petitioner, McDonald, brought this action
against New York Central Mutual Fire
Insurance Company to recover for the de-
struction of his house located in Matagorda
County under the terms of a policy of in-
surance issued by that company. The poli-
cy covered loss caused by wind and hurri-
cane but excluded loss caused by tidal wave,
high water or overflow, whether driven
by wind or not.
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The jury found that the winds of the
hurricane directly and proximately caused
the loss and damage; that the loss was
not causcd by tidal wave, high water or
overflow whether driven by wind or not
and that the loss did not result from the
combined action of the wind, tidal wave,
high water or overflow. Based on this
verdict the trial court entered a judgment
in favor of McDonald and against the In-
surance Company. The Court of Civil Ap-
peals reversed and rendered judgment that
McDonald take nothing, holding that the
jury’s findings failed to be supported by the
evidence. 374 SSW.2d 767. From a review
‘of the record we reach a conclusion to the
contrary.

‘Admittedly the house was totally de-
stroyed at some time during the passage of
Hurricane Carla through this area in Sep-
tember of 1961. It was one of the most
destructive storms that has visited the
Texas Coast so far as property loss is con-
cerned. Mr. McDonald left his house on
Saturday morning, September 9th, and
when he returned on Wednesday, the 13th,
the house was gone. The evidence bearing
on-the loss is circumstantial. The only
testimony was given by Mr. and Mrs. Jen-
sen who lived nearby and rode out the
storm in-a concrete building. The re-
mainder of the evidence consisted of maps
and official records and reports.

McDonald’s house was located on Turtle
Bay about 6 feet above water level at mean
low tide and was supported on pilings ap-
proximately 4 feet above the ground. Tur-
tle Bay, so-called, is a rather long, narrow
inlet generally about a mile in-width ex-
tending in a northeasterly direction from
Tres Palacios Bay, a much larger body of
water. Palacios Bay in turn forms a small
and the upper part of Matagorda Bay,
which is some 15 miles in width. Between
Turtle Bay and Tres Palacios Bay there
extends a long narrow peninsula almost the
entire length of Turtle Bay. Mr. Jensen
lived and grazed cattle on the land former-
ly the site'of Camp Hulon west of the town
of Palacios. McDonald’s house ‘was lo-

380 SOUTH WESTERN REPORTER, 2d SERIES

cated on the west side of Turtle Bay di-
rectly across from Camp Hulon.

On Sunday, September 10th, Jensen and
his wife made several trips down this
peninsula to move his cattle back from the
water’s edge where they had drifted or
were blown by the wind. On the morning
of that day he went to the end of the long
peninsula and found that the water level
was 18 inches to two feet over mean low
tide. At that time he could not see across
the bay on account of the rain.
afternoon he made two similar trips for
the same purpose and found the conditions
the same as they existed at the time of the
first trip. In his opinion the wind was

.blowing from the northeast at the rate of

100 miles per hour. On the morning of the
following day, Monday, September 11th, he
drove his car out on the peninsula but could
get no further than the narrowest part
of the peninsula which was about a mile
from the tip end. Thé elevation at that
point is about the same as that across
Turtle Bay where the insured property was
located. At that time Jensen still could
not see across the bay. According to him
the wind velocity had increased to about
150 miles per hour. Between 3:00 and 4:00
o’clock that same afternoon he made an-
other trip out on the peninsula. At that
time the lull came and lasted for about 13
minutes. The rain ceased and he could sce
across Turtle Bay. McDonald’s house was
gone and all he saw were the high line
poles along where the house had stosii.
After the lull the water began to rise rapii-
ly and he and his wife hurried back to tiw
safety of the concrete refrigeration Dbuili-
ing. Mrs. Jensen accompanied her hu:-
band on his last trip on Monday and als»
looked across the bay approximately a hali
mile to the location of the house and saw
nothing standing but the poles.

Introduced in evidence
official reports, charts and maps from the
United States Weather Burcau and the
United States Corps of Engincers. It
scems to be undisputed that at all times D
fore the eye or center of the storm reache!
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the Palacios area the wind was blowing
from a northeasterly direction. After the
cye passed inland, due to the counter-
clockwise motion of these hurricanes, the
wind was reversed and in the Palacios area
blew in the opposite direction. The data
introduced in evidence showed that -the
leading edge of the eye reached Port
Lavaca, some 20 miles southwest of the
Palacios area between 3 and 4 p. m. Mon-
day, the 11th. In advance of the eye many
stations along the Coast that morning re-
ported the highest recorded wind velocity.
A peak gust of 170 miles per hour was
estimated at Port Lavaca. Gusts of 150
miles per hour were estimated at other
nearby points. Sustained winds were re-
ported at more than 115 miles per hour at
Matagorda, which is about 15 miles east of
Palacios.

The Insurance Company counters with a
report from the Palacios Federal Aero-
nautics Authority station, which recorded
that the wind was from the north and
northeast on the 10th and that the highest
wind observed on that day was up to 48
miles per hour. But the last observation
was made at 5:58 p. m. on that day and the
station was abandoned shortly thereafter.
The report did show that from the be-
ginning of that day the wind was more or
less steadily increasing in velocity.

[1] So far as the high tides and wind-
driven water are concerned the Weather
Bureau at Galveston gives a report on the
peak flooding at various points along the
Texas Coast. The information was col-
lected from all available sources but mostly
was obtained from the Army Corps of En-
gineers. According to this report the peak
tide at Port Lavaca was 16.6 feet above
mean sea level. Of course to determine the
depth of the water above ground at any
point the ground elevation must be sub-
tracted. At Port O’Connor the peak was
1414 and at Palacios 15.4. However, at
these points the height of the tide was as-
certained from an observation of the high-

water mark. The report does not profess
to determine when the peak was reached.
Unquestionably, all of this area was flooded
by hurricane-driven water, but we may
reasonably infer from the evidence before
us that the flooding of this area took place
in the second phase of the hurricane after
the center had reached the area and after
the ensuing Iull. Up until that time the
wind was blowing from the northeast and
was calculated to blow water from Turtle
Bay toward the southwest and away from
McDonald’s house. There were no bodies
of water northeast. The Insurance Compa-
ny lays much stress on the statement made

" by Jensen that on the occasion of his last

visit down the peninsula to round up his
cattle early in the afternoon on Monday
and before the lull, he watched big waves
in the bay “easily 15 to 20 feet high”. Cer-
tainly he was not talking about any waves
in the narrow Turtle Bay, but out into Tres
Palacios and Matagorda Bays. Had those
waves been sweeping toward the peninsula
and toward the property in question, it
would seem that Jensen and his wife and
automobile would have been swept away.
The Company argues that waves always go
toward the shore, but with a gale blowing
from the northeast at the rate of 100 or
more miles per hour, it would naturally
be inferred that the water was being blown
upon the shores around Port O’Connor and
the Matagorda Peninsula. The point
where Jensen was standing when the wind
ceased blowing and the rain stopped, and
he could see across Turtle Bay, was about
the same elevation as the location of Mc-
Donald’s house on the other side of Turtle
Bay. In other words we believe the evi-
dence to be conclusive that if on the day
previous and at 4:00 o'clock on Monday
afternoon the witness could have driven his
car out on the peninsula to a point a little
to the south of and about a mile from Mc-
Donald’s house, there had been no flooding
or wind-driven waters up to that time
which could have destroyed the house. We
hold, therefore, that the foregoing jury
findings are supported by evidence. '
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[2] The insurer brings forward as a
cross-point that, in the event we should
agree that there is evidence to support the
jury’s findings that the house was destroyed
by wind and not as a result of wind-driven
water, the cause should be remanded to the
district court for a new trial since a finding
of no evidence by the Court of Civil Ap-
peals includes necessarily a finding of in-
sufficient evidence.! However, the insured
does not raise in the Court of Civil Ap-
peals the point of “insufficient evidence”
to support the jury findings or the point
that the findings are against ‘“the great
weight and preponderance” of the credible
evidence. Its points are premised on the

proposition that the Court erred in entering

judgment on the jury’s verdict and corre-
spond to the grounds appearing in its
amended motion for new trial. The points
are in the following form:

“The Court erred in overruling de-
fendant’s motions for instructed ver-
dict and judgment n. o. v. and in enter-
ing judgment on the jury’s verdict
because there was insufficient evidence
that the damage to plaintiff’s beach
house was covered by the policy sued
upon in that there was insufficient evi-
dence that the damage was caused by
the wind and insufficient evidence that
it was not caused by water or the
concurring action of wind with rising
water and wind driven water.”

The points do not seek relief from the
jury findings on the ground that they are
not supported by sufficient evidence or that
they are against the great weight of the
evidence, but relate only to the type of
judgment that the Court entered. They are
not applicable to the granting of a new trial
after the entry of a judgment. We there-
fore hold that the points in the Court
of Civil Appeals above referred to only
raised the legal sufficiency of the cvidence
or the point of no evidence. Houston
Maritime Association v. South Atlantic &
Gulf Coast District, L.L.A,, Tex.Civ.App,,
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367 S.W.2d 705, no writ, 1962; Calvert, 38
Texas Law Review 361.

Further praying in the alternative that
the cause be remanded, the insurer asserts
that it specially pleaded the exclusion
clause of the policy and therefore the
burden of proving a loss from a hazard in-
sured by the policy and not excepted by the
exclusions should have been laid upon the
plaintiff. Coyle v. Palatine, 222 S.W, 973
(Tex.Comm.App.1917) ; Shaver v. Nation-
al Title & Abstract Co., 361 S.W.2d 867,
(Tex.1962).

This has reference to the form of Special
Issues 2 and 3, No. 2 reading as follows:

“Do you find from a preponderance
of the evidence that tidal wave, high
water, overflow, whether driven by
wind or not, * * * directly and
properly caused damages to plaintiff’s
house on the premises in question on or
about September 11, 19617”

Number 3 followed the same form read-
ing:

“Do you find from a preponderance
of the evidence that the loss and dam-
age to the house of the plaintiff, J.
Sims McDonald, was a direct and
proximate result of the combined ac-
tion of the wind of Hurricane Carla
and tidal wave, high water or overflow,
whether driven by wind or not?”

Rule 274 provides that the objecting
party must point out distinctly the matter
to which he objects and the grounds of his
objections, and where the same are oi-
scured or concealed by voluminous unfound-
ed objections or minute differentiations, the
objection shall be deemed to be waivai.
The matter will bear a somewhat extende!
discussion.

The first Special Issue read as follows:

“Do you find from a preponderance
of the evidence that the winds of Hur-
ricane Carla, on or about September

1. Barker v. Coastal Builders, 153 Tex. 540, 271 S.W.2d 798.
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11, 1961, directly and proximately
caused loss and damage to the house
on the property in question?”

To this issue the insurer objected on ten
numbered grounds:

“(1) Because there is no evidence to
warrant or support the submission of
Special Issue No. 1;

“(2) Because there is insufficient
evidence to warrant or support the
submission of Special Issue No. 1;

“(3) Because the submission of
Special Issue No. 1 is against the great
weight and preponderance of proba-
tive evidence adduced in this case;

“(4) Because such issue in its pres-
cnt form consists of a judicial com-
. ment on the weight of the evidence;

“(5) Because such issue is assump-
tive and presumptive;

*(6) Because such issue amounts to
a general charge in a special issue
case;

“(7) Because such issue is an irrele-
vant and immaterial issue in this case;

“(8) Because such issue in its pres-
ent form puts an improper and onerous
burden on the Defendant;

“(9) Because the pleadings as relied
on by the Plaintiff do not warrant or
support the submission of such issue;

“(10) Because the said Plaintiff, not
having borne the burden, no fact issue
of any kind has been made to go to the
Jury, and the Court is again moved to

"sustain Defendant’s Motion for In-
‘ structed Verdict at the end of Plain-

tiff’s case and at the end of the whole
case.”

- +{3] The first three objections raised
only the point of no evidence. Rule 279
’_p'rovides that a claim that the evidence was

ne

2 Texas-Mexico Railway Co. v. Bell, Tex.
',;_"Civ.App.1937, 110 S.W.2d4 199, no writ;

g Parker v. Jones, Tex.Civ.App.1939, 130

Tex.
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insufficient to warrant the submission of
an issue may be made for the first time
after the verdict. As they relate to the first
special issue the last seven objections, so
far as we can observe, had no validity
whatever. It could not be contended in
good faith that this issue was on the weight
of the evidence; that it was assumptive or
presumptive; that it amounted to a general
charge; that it was irrelevant and immate-
rial; that it placed an improper burden on
the defendant or that it was not supported
by the pleadings. . :

{4] The same ten objections were
leveled to Issues 2 and 3 as well as to Issues
4, 5 and 7 which inquired whether one Mc-
Glathery had filed a sworn proof of loss
with the Insurance Company; whether
McGlathery was acting as agent for Me-
Donald and what was the actual cash value -
of the property in question. In each of
these issues the burden of proof was prop--
erly placed upon the plaintiff. The ob-
jection raised by the insurer indiscrimi-
nately to all issues was “because such is-
sue in its present form puts an improper
and onerous burden on the defendant”.
Similar objections have been held by
Courts of Civil Appeals to be too general to
direct the trial court’s attention to any er-
ror in the charge? It certainly does not
as clearly state the nature of the error as

the insurer does in its brief filed here in the
following language:

“The form of this issue as submitted
places the burden of proof on the de-
fendant, rather than on the plaintiff,
and allows the jury to find, in effect,
that the loss is covered by the policy if
the evidence is equal.”

If the objection had been presented to the
Court in those words there could have been
no doubt as to its meaning. But whether
or not the objection as presented is too
general to merit consideration, we never-
theless say that it is obscured by many

- 8.W.2d 1072, no writ; Karotkin  Furni-
ture Co. v. Decker, Tex.Civ.App.1930, 32
S.W.2¢ 703, affirmed 50 S.\W.2d 795.




530 Tex.

formal, unfounded and trivial objections.
Rule 274.

The late Chief Justice Alexander, in
speaking of the reason for the adoption of
this rule, had this to say: “It is believed
that an objection that is concealed in a
mass of immaterial and untenable objec-
tions, is as effectively smothered and con-
cealed as one that is counched in veiled and
uncertain language.” Evidently- counsel
presented to the trial court the same set of
stock objections to each and all issues with-
out any consideration of pertinence or valid
relationship. The great majority of them
had no’ legal application and admittedly
pointed out no error. In our opinion it
does not appear that as to Issues 2 and 3
the trial court was made fully cognizant of
the complaint that the burden of proof was
cast upon the defendant rather than upon
thé- plaintiff but nevertheless deliberately
chose to submit the issue in the form which
placed the burden upon the defendant.

-For the foregoing reasons the judgment

of the Court of Civil Appeals is reversed
and the judgment of the trial court .is
affirmed. .

w
© (o & xevwumeer sysTom
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CITY OF SWEETWATER et al., Petitioners,
‘ v. '
J. T. GERON, Respondent.
No. A-9709. '

Supreme Court of Texas.
June 3, 1964.

Rehearing Denied July 15, 1964,

Former city policeman’s action against
city to compel reinstatement following re-
moval because he had attained age speci-
fied in city ordinance as mandatory age for
retirement. The 32nd District Court, Nolan

_-———M
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County, Eldon B. Mahon, J., rendered judg-
ment for defendants and plaintiff appealed.
The Court of Civil Appeals, Eleventh Su-
preme Judicial District, 368 S.W.2d 151, re-
versed and entered judgment for plaintiff
and defendants brought error. The Su-
preme Court, Hamilton, J., held that city
ordinance providing for maximum age limit
of 65 years for city employees was not re-
pugnant to provisions of Firemen’s and
Policemen’s Civil Service Act providing a
system of remaval for classified employees
for disciplinary reasons.

Reversed.

I. Municipal Corporations €565

When Legislature limits the broad
powers granted to home rule cities by the
Constitution, its intention to do so should
appear with unmistakable clarity. Ver-
non’s Ann.St.Const. art. 11, § 5.

2. Munlcipal Corporations €5218(1)

Provision in Firemen’s and Police-
men’s Civil Service Act granting Civil
Service Commission power to dismiss for
disciplinary cause does not prevent city
from legislating in other fields which may
cause ‘dismjssal of employees. Vernon’s
Ann.Civ.St. art. 1269m, §§ 5, 16, 16a.

3. Munlclpal Corporations €=185(1), 198(2)

. Provision of Firemen’s and Police-
men’s Service Act which merely regulates
and controls matter of demotions and dis-
missals does not grant city authority to
make demotions and dismissals but recog-
nizes that the provision regarding removal
or suspension for cause is not exclusive as
to cause for dismissal. Vernon's Ann.Civ.
St. art. 1269m, §§ 5, 21.

4. Municipal Corporations &=592(1)

City ordinance providing for maximum
age limit of 65 years for policemen and
firemen was not repugnant to provisions of
Firemen’s and Policemen’s Civil Servicc
Act providing a system of removal of clas-
sified employees for disciplinary reasons.
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CITIZENS STATE BANK OF DICKINSON v. BOWLES Tex. 845
Cite as 663 5.W.2 845 (Tex.App. 14 Dist. 1983)

CITIZENS STATE BANK OF DICKIN-
SON, Texas and Citizens State Bank of
Dickinson Texas, Independent Executor
of the Fagans Dickson, Deceased, Ap-
pellants, . o

V.
\
L.R. BOWLES, Jr., Trustee, Appellee.
No. A14-82-295CV. r

Court of Appeals of Téxas,
Houston (14th Dist.).

Sept. 29, 1983
Rehearing Denied Nov. 23, 1983.

Purchaser brought action against exec-
utor-vendor, alleging breach of - contract,
fraud, and violation of Deceptive Trade
Practices Act. The District Court, Galves-
ton County, Ed. J. Harris, J., entered judg-
ment on jury verdict for purchaser, and
executor appealed. The Court of Appeals,
Ellis, J., held that: (1) purchaser had au-
thority, in capacity as trustee, to bring ac-
tion on behalf of trust property; (2) judg-
ment was properly rendered against vendor,
individually, though original petition named
it in its representative capacity as executor;
(8) vendor was not entitled to judgment
notwithstanding verdict; (4) evidence of
probative force supported finding that ven-
dor violated Deceptive Trade Practices Act;
(5) objection to jury charge requesting de-
termination of reasonable market value was
not sufficient to preserve error; (6) fair
market value of property was properly de-
termined over course of several months in
which alleged wrongful facts occurred; (7)
vendor was not entitled to submission of its
special issue which was not significantly
distinct from that submitted; and (8) award
of $350,000 in exemplary or additional dam-
ages was not excessive.

Affirmed.

1. Trusts =257

While generally in suits involving trust
property, both trustee and beneficiaries
should be made parties, exception occurs

where, by terms of trust, power to litigate
concerning such property is expressly con-
ferred upon trustee. Vernon's Ann.Texas
Rules Giv.Proc., Rule 39.

2. Abatement and Revival =27
Parties &18

Vendor was not entitled to abatement
and leave to add parties, where purchaser,
who brought suit in capacity as trustee, was
expressly authorized by trust agreement to
prosecute any claims or lawsuits affecting
trust property, so that trust beneficiaries
were not required to be joined to accom-
plish just adjudication. Vernon’s Ann.Tex-
as Rules Civ.Proc., Rule 39.

3. Parties &=95(6)

General rule that defendant who has
answered or appeared in case is charged
with notice of subsequent amendments to
plaintiff’s petition without necessity of new
citation applies to amended pleading com-
plaining of present party in additional ca-
pacity.

4. Judgment =244

Judgment rendered against bank, indi-
vidually, was proper, where bank was
named in original petition in its representa-
tive capacity as independent executor and
bank did not claim that it was not before
court at time petition was amended to name
bank in its individual capacity or that it did
not timely receive copies of amended plead-
ings pursuant to rule. Vernon's Ann.Texas
Rules Civ.Proc., Rule 72.

5. Judgment <=199(3.5) .
If there is any evidence of probative
force upon which jury could have made
findings upon which judgment is based,
court does not err in overruling motion for
judgment notwithstanding verdict.

6. Judgment ¢199(3.2)

In ruling on motion for judgment not-
withstanding verdict, court must review
record in light most favorable to jury find-
ings, considering only evidence and infer-
ences which support them, and rejecting
evidence and inferences contrary to finding.
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7. Judgment ¢=199(3.5)

Executor-vendor was not - entitled to
judgment notwithstanding verdict, where
evidence demonstrated that executor’s vice-
president and trust officer did not inform
purchaser of third party’s option to. pur-
chase regarding subject property at any
time during negotiations for its sale, that
purchase option was not filed of record. at
time earnest money contract was executed,
and that executor represented that it had
power to convey property in its entirety.
8. Consumer Protection =32, 34 )

To support judgment based on violation
of Deceptive Trade Practices and Consumer
Protection Act, plaintiff must be consumer
of “goods” and show that he has been ad-
versely affected by any of false, misleading,
or deceptive acts or practices declared un-
lawful in Act, such as representation that
agreement confers or involves rights which
it does not have. V.T.C.A, Bus. & C.
§§ 17.41-17.63, 17.45, 17.46.

9. Consumer Protection =8

In purchaser’s action against executor-
vendor, evidence that executor represented
that agreement for purchase of real proper-
ty conferred or involved rights it did not
have supported finding that executor vio-
lated Deceptive Trade Practices and Con-

‘sumer Protection Act. V.T.C.A., Bus. & C.

§§ 17.41-17.63, 17.45, 17.46.

10. Appeal and Error &=1078(5)

Points of error which appellant did not
brief with respect to overruling of its mo-
tion to disregard answers to special issues
and objection to special issues were waived
on appeal. Vernon’s Ann.Texas Rules Civ.
Proc., Rules 418, 418(e).

11. Trial =279 \

Objection to charge does not meet re-
quirements of rule that party point out
distinctly matters to which he objects and
grounds of his objection unless defect relied
upon and grounds of objection are stated
specifically enough to support conclusion
that trial court was fully cognizant of
ground of complaint and deliberately chose
to overrule it. Vernon's Ann.Texas Rules
Civ.Proc., Rule 274.
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12. Appeal and Error =231(9)

In purchaser’s action against executor-
vendor, vendor’s objection to charge which
asked jury to determine reasonable market
value of property on grounds that it did not
“present the legal requirement to determine
a measure of damage,” was not sufficient
to preserve error. Vernon's Ann.Texas
Rules Civ.Proc., Rule 274.

13. Consumer Protection &=40
Fraud ¢=59(1)
Vendor and Purchaser &=351(3)
In purchaser’s action against executor-

vendor alleging breach of contract, fraud, -

and violation of Deceptive Trade Practices
Act, determination of fair market value of
property over three-month period, rather
than on specific date, was proper, as acts
allegedly committed occurred during course
of several months. V.T.C.A., Bus. & C.
§§ 17.41-17.63.

"14. Appeal and Error =181

Objection which was not asserted in
trial court was waived for purposes of ap-
peal.

15. Trial e351.54)

In purchaser’s action against executor-
vendor alleging breach of contract for sale
of real property, refusal to submit special
issue tendered by vendor was not error, in
light of lack of significant distinction be-
tween issue which was submitted and that
tendered.

16. Appeal and Error &1062.2 ,

Case will not be reversed where trial
court has failed to submit other and various
phases or different shades of same issue.

17. Appeal and Error ¢=1079

Where executor-vendor failed to
present coherent argument to support
claims that trial court erred in overruling
his special exceptions to purchaser’s petition
and in allowing purchaser to present im-
proper and inflammatory evidence, provid-
ed no applicable authority, and made little
or no reference to record, vendor failed to
comply with governing rule and thus
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waived points for purposes of appeal. Ver-
non’s Ann.Texas Rules Civ.Proc., Rule 418.

18. Appeal and Error ¢=1004.1(10)

Generally, in absence of affirmative
showing of bias or prejudice, jury finding in
exemplary or additional damages will not
be disturbed based on ground of excessive-
ness if there is any probative evidence to
sustain award.

19. Consumer Protection <40

Jury finding of $350,000 in exemplary
or additional damages for vendor’s violation
of Deceptive Trade Practices Act was based
on probative evidence, and in absence of
affirmative showing of bias or prejudice,
was not excessive. V.T.C.A., Bus. & C.
§§ 17.41-17.63, 17.45, 17.46. -

Charles R. Hancock, Dickinson, for abpel-
lants. j

Frederick J. Bradford, William T. Little,
Otto D. Hewitt, III, McCleod, Alexander,
Powel & Apffel, Galveston, for appellee.

Before J. CURTISS BROWN, CJ., and
DRAUGHN and ELLIS, JJ.

OPINION
ELLIS, Justice.

This is an appeal from a judgment in
favor of L.R. Bowles, Jr., Trustee (appel-
lee). The original suit was filed against
Citizens State Bank of Dickinson, Texas
(appeilant) in its capacity as Independent
Executor of the Estate of Fagan Dickson,
alleging breach of contract, fraud, and vio-
lation of the Texas Deceptive Trade Prac-
tices Act. Appellee subsequently amended
his petition to include appellant bank in its
individual capacity. After trial to a jury,
the court entered judgment against appel-
lant, both in its individual and representa-
tive capacities, for actual damages, addi-
tional damages, and attorney’s fees based
on the Deceptive Trade Practices Act. We
affirm.

We summarize the facts for clarity.
Upon the death of Fagan Dickson in 1977,
Citizens State Bank of Dickinson, Texas

assumed the duties of independent executor
of Dickson’s estate in accordance with his
will. The estate included the “Fagan Dick-
son Ranch,” a 359.5 acre tract of land locat-
ed in Burnet County, near Marble Falls,
Texas, which is the subject of this lawsuit.
Prior to his death, Fagan Dickson was in-
volved in litigation with his divorce attor-
neys concerning their legal fees. This mat-
ter was still pending when he died. In
December of 1978, appellant bank, repre-
sented by Robbye Waldron, a vice president
and trust officer, entered into a settlement
agreement with Dickson’s attorneys. The
bank agreed to pay the attorneys $20,000 in
cash and to convey to them an undivided
one-hundred acre interest in the “Fagan
Dickson Ranch.” In addition, appellant
bank and the attorneys executed a Sale and
Partition Agreement, which provided that
the attorneys would have a purchase option,
or right of first refusal, to the entire 359.5
acre tract of land, if anyone made a bona
fide offer in writing to pay $1,000 or more
per acre for the entire tract. The agree-
ment further provided that if the attorneys
chose to exercise their right of first refusal,

they would be obligated to complete the

transaction on the same terms and condi-
tions contained in the contract submitted by
the prospective purchaser. The settlement
agreement was filed of record in Travis
County, Texas in January of 1979, but was
never filed in Burnet County. The Sale and
Partition Agreement was not recorded until
December 28, 1979,

In August of 1979, appellant bank decid-
ed to sell the Dickson property, and contact-
ed appellee, a Marble Falls resident, who
had earlier expressed an interest in acquir-
ing the land. After conferring by phone
with Mr. Waldron, appellee and his attorney
prepared and submitted an earnest money
contract. This document was subsequently
redrafted to reflect certain changes re-
quested by appellant bank. The contract
was signed by Waldron and sent to appellee
for his signature. Appellee signed the con-
tract on October 19, 1979, and returned it to
Waldron, along with a $20,000 deposit.

While the earnest money contract contained .

o
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no reference to the outstanding interest
held by Dickson's divorce attorneys, nor to
any right of first refusal, appellee admitted
that Waldron had informed him of the at-
torneys’ outstanding interest. However, he
testified that Waldron had assured him that
the owners of the outstanding interest
would join with appellant bank in convey-
ing the property, and that only one earnest
money contract was needed, with appellant
bank designated as the seller.

After the earnest money contract was
executed, Waldron informed Dickson’s at-
torneys, who then notified him by letter
that they intended to exercise their option.
On November 21, 1979, Waldron wrote the
attorneys, agreeing to execute the neces-
sary documents to sell them the “Fagan
Dickson Ranch.” Waldron also wrote ap-
pellee the same day to tell him the property
was to be sold to other parties as of Decem-
ber 30, 1979. After appellee received Wal-
dron’s letter, he retained counsel in the
Galveston area, and a hearing was sched-
uled for December 28, 1979, to consider
appellee’s petition for specific performance
and injunctive relief. Upon the advice of
appellant bank’s attorney, Waldron flew to
San Antonio on December 27, 1979, and
proceeded to close the sale with Dickson’s
attorneys between 11:30 p.m. and 12:00 a.m.
‘that evening. Waldron and the attorneys
then drove to Marble Falls early on Decem-
ber 28, 1979, and recorded the deed. Since
this transaction was completed prior to the
hearing set for December 28, the matter to
be heard was rendered moot. Appellee pro-
ceeded with the prosecution of this lawsuit.

In answer to special issues, the jury
found that Waldron did not notify Bowles
of the purchase option agreement prior to
the execution of the earnest money con-
tract; that Waldron did not notify appellee
that the earnest money contract would not
be effective until approved by Dickson’s
attorneys; that Waldron represented to ap-
pellee that the earnest money contract con-
ferred rights or obligations which it did not
have; that Waldron's representations were
a producing cause of the damage to appel-
lee; that Waldron knowingly made these
representations; that the market value of
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the property during the period October
through December was $1,800; that Wal-
dron misrepresented material facts to ap-
pellee with the intent of inducing him to
execute the contract; and that appellee re-
lied to his detriment on the false represen-
tations.

In points of error one and two, appellant
contends the trial court erred in overruling
its plea in abatement and motion for leave
to add parties. Appellant claims that while
appellee brought suit in his capacity as a
trustee in accordance with a trust agree-

ment executed in August of 1979, the trial '

court abused its discretion in failing to re-
quire the joinder of the trust beneficiaries
to accomplish “just adjudication” pursuant
to TEX.R.CIV.P. 33. We disagree.

[1,2] While it is a general rule that in
suits involving trust property, both the
trustee and the beneficiaries should be
made parties, this rule is subject to many
exceptions, as where, by the terms of the
trust, the power to litigate concerning such
property is expressly conferred upon the
trustee. Smith v. Wayman, 148 Tex. 318,
224 SW.2d 211 (1949); Slay v. Burnett
Trust, 143 Tex. 621, 187 S.W.2d 377 (1945).
The trust agreement in the instant case
expressly sets out appellee’s power to prose-
cute any claims or lawsuits affecting the
disputed property. We, therefore, overrule
points of error one and two.

In point of error three, appellant con-
tends the trial court erred in rendering
judgment against appellant bank, individu-
ally, because it was not served, nor did it
file an answer, in such capacity. We find
no merit in this contention. Appellee filed
suit on December 29, 1979, naming appel-
lant bank in its representative capacity as
an independent executor. On June 18,
1980, appellee filed an amended petition,
also naming the bank in its individual ca-
pacity. Appeilant makes no claim that he
was not before the court at the time the
petition was amended, or that he did not
timely receive copies of the amended plead-
ings pursuant to TEX.R.CIV.P. 72
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[3,4] Generally, a defendant who has
answered or appeared in a case is charged
with notice of subsequent amendments to
the plaintiff’s petition without the necessity
of new citation. Sanders v. Fit-All Pricing
Corporation, 417 S.W.2d 886 (Tex.Civ.App.’
—Texarkana 1967, no writ); Landrum v.
Robertson, 195 S.W.2d 170 (Tex.Civ.App.—
San Antonio 1946, writ ref’d nr.e.). We
find this rule applicable to an amended
pleading complaining of a present party in
an additional capacity. See Pryor v.
Krause, 168 S.W. 498 (Tex.Civ.App.—El
Paso 1914, writ ref’d). We overrule point
of error three.

{571 In points of error four and five,
appellant asserts the trial court erred in
overruling his motion for judgment not-
withstanding the verdict. Clearly, the
court did not err in such regard if there is
any evidence of probative force upon which
the jury could have made the findings upon
which the judgment is based. Douglass v.
Panama, Inc., 504 SW.2d 776 (Tex.1974).
The court must review the record in the
light most favorable to the jury findings,
considering only the evidence and inferenc-
es which support them, and rejecting the
evidence and inferences contrary to the
findings. Williams v. Bennett, 610 S.W.2d
144 (Tex.1980); Dodd v. Texas Farm Prod-
ucts Co., 576 S.W.2d 812 (Tex.1979). Apply-
ing these rules, we find the trial court cor-
rectly overruled appellant’s motion. The
evidence shows that Waldron, appellant
bank’s vice president and trust officer, did
not inform appellee of a purchase option
regarding the “Fagan Dickson Ranch” at
any time during negotiations for the sale of
the land. The Sales and Partition Agree-
ment containing the purchase option was
not filed of record at the time the earnest
money contract was executed. While he
did tell appellee that other parties held a
100 acre interest in the “Fagan Dickson
Ranch,” he represented to appellee that ap-
pellant bank had the power to convey the
property in its entirety. When appellee
inquired if two earnest money contracts
would be necessary, Waldron told him to
prepare only one, indicating appellant bank
as “Seller.” The earnest money contract

contained no terms which conditioned its
effectiveness on any joinder by other par-
ties or by another party’s right of first
refusal. In support of the jury findings.
regarding the price per acre, appellee’s ex-
pert witness testified that the value of the
land during the period in issue was $2;500
per acre. Appellant’s expert witness testi-
fied that the land was worth $300 per acre.
The jury apparently determined $1,800 to
be a fair figure between the high and low
valuations.

[8,9] In order to support a judgment-

based on a violation of the Deceptive Trade
Practices and Consumer Protection Act,
TEX.BUS. & COM.CODE ANN. § 17.-
41-.63 (Vernon Supp.1982-1983), plaintiff
must be a consumer of goods, as defined in
Section 17.45, and must show he has been
adversely affected by any of the false, mis-
leading, or deceptive acts or practices de-
clared unlawful in Section 17.46. Among
these acts and practices is a representation
that an agreement confers or involves
rights which it does not have. A consumer,
as defined, includes an individual who seeks
or acquires by purchase or lease, any goods
or services. The definition of goods in-
cludes real property purchased for use. In
the instant case, appellee is a consumer who
sought to purchase goods for use. The evi-
dence shows that the seller represented the
purchase agreement conferred or involved
rights it did not have. We hold that there
clearly was evidence of probative force in
support of the jury findings set out above,
and the court properly entered judgment
based on the Deceptive Trade Practices Act.
See Anderson v. Havins, 595 S.W.2d 147
(Tex.Civ.App.—Amarillo 1980, no writ).
We overrule appellant’s points of error four
and five.

[10] In points of error six through nine,
appellant contends the trial court erred in
overruling its motion to disregard the an-
swers to special issues and its objection to
Special Issue Nos. 6 and 8. We will not
address the merits of these claims. Appel-
lant has not complied with TEX.R.CIV.P.
418. Rule 418(e) states, in part:

5
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A brief of the argument shall present
separately or grouped the points relied
upon for reversal. The argument shall
include (i) a fair, condensed statement of
the facts pertinent to such points, with
references to the pages in the record
where the same may be found; and (ii)
such discussion of the facts and authori-
ties relied upon as may be requisite to
maintain the point at issue.

Appellant has grouped points four
through nine together for discussion. How-
ever, it has failed to provide support for
points six through nine with a clear state-
ment of the facts, and a discussion of those

facts with applicable authority. . It is well-

settled in this state that points not properly
briefed are waived. Arndt v. National Sup-
Dply Co., 650 S.W.2d 547 (Tex.App.—Houston
[14th Dist.] 1983, writ filed); Mossler v.
Texas Commerce Bank, 640 S.W.2d 702

(Tex.App.—Houston [14th Dist.] 1982, writ:

ref'd n.r.e.); Arrechea v. Arrechea, 609
S.W2d 82 (Tex.Civ.App.—Houston [14th
Dist.] 1980, writ ref’d n.r.e.).

[11,12] In point of error ten, appellant
claims the trial court erred in overruling its
objection to Special Issue No. 6 which asked
the jury to determine “the reasonable mar-
ket value of the land in question between
October and December, 1979.” Appellant
contends the court erred in failing to use
the phrase, “reasonable cash market value.”
We cannot support this contention. In ob-
jecting to a charge, a party must point out
distinctly the matter to which he objects
and the grounds of his objection. TEX.R.
CIV.P.274. An objection does not meet the
requirements of this rule unless the defect
relied upon and the grounds of the objec-
tion are stated specifically enough to sup-
port the conclusion that the trial court was
fully cognizant of the ground of complaint
and deliberately chose to overrule it. Davis
v. Campbell, 572 SW.2d 660 (Tex.1978);
Mowery v. Fantastic Homes, Inc, 568
S.w.2d 171 (Tex.Civ.App.—Dallas 1978,
writ ref'd n.r.e.). Appellant objected to the
term “market value” because it did not
“present the legal requirement to determine
a measure of damage.” This objection was
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not sufficient to preserve error. We over-
rule point of error ten.

[13] In point of error eleven, appellant
contends the trial court erred in overruling
its objection to Special Issue No. 6 wherein
it complained that the fair market value of
the property should be determined as of
December 27, 1979, rather than during the
period October through December, 1979.
Appellant argues that appellee alleged a
breach of contract on December 27, and
that such date is the only date upon which
market value could be determined. We dis-
agree. Appellee sought to recover damages
from appellant based on fraud, violation of
the Deceptive Trade Practices Act, and
breach of contract. The acts allegedly com-
mitted by appellant occurred during the
months October through December of 1979.
Appellant cites no authority, nor do we
know of any, which requires a party to
specify a date upon which fair market value
must be determined, when the alleged
wrongful acts occurred during the course of
several months. We overrule point of error
eleven,

[14] In point of error twelve, appellant
has raised an objection which it did not
assert in the trial court. Therefore, the
objection is waived. See Stewart v. Fitts,
604 S.W.2d 371 (Tex.Civ.App.—El Paso
1980, writ ref'd n.r.e.); Campbell v. Davis,
563 S.W.2d 675 (Tex.Civ.App.—Tyler), revid
on other grounds, 572 S.W.2d 660 (Tex.
1978).

[15,16] In point of error thirteen, appel-
lant contends the trial court erred in re-
fusing to submit Special Issue 2a. We disa-
gree.

Appellant tendered the following issue:

Do you find from a preponderance of the

evidence that Robbye R. Waldron gave

notice to L.R. Bowles, Jr. prior to the
execution of the Earnest Money Contract
dated October 19, 1979 that title to all the
property could not be conveyed by the

Bank under the terms of the Earnest

Money Contract of October 19, 1979 with-

out the joinder of the San Antonio attor-

neys in a deed of conveyance?
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The court refused to submit this issue.
However, it submitted the following issue
tendered by appellee:
Do you find from a preponderance of the
evidence that Robbye R. Waldron gave
notice to L.R. Bowles, Jr. prior to the
execution of the Earnest Money Contract
dated October 19, 1979 that although such
contract was executed by Robbye R. Wal-
dron, said contract would not be effective
until executed, or otherwise approved of
by the San Antonio attorneys?
We find no significant distinction between
the issue submitted by the court and that
tendered by appellant. A case will not be
reversed where the trial court has failed to
submit other and various phases or differ-
ent shades of the same issue. Prudential
Ins. Co. of America v. Tate, 162 Tex. 369,
347 S.W.2d 556 (1961).

{17] In points of error fourteen, fifteen,
and seventeen, appellant contends the trial
court erred in overruling his special excep-
tions (No. 1 and, in part, No. 2) to appellee’s
petition, and in allowing appellee to present
improper and inflammatory evidence.
However, appellant has again failed to
present any coherent argument to support
such claims, has provided us with no appli-
cable authority, and has made little or no
reference to the record. By omitting these
matters, appellant has not complied with
TEX.R.CIV.P. 418, and has waived his
points of error. Arndt v. National Supply
Co., supra; Arrechea v. Arrechea, supra.

[18,19] In points of error sixteen and
eighteen, appellant argues the trial court
erred in overruling his motion for new trial,
or, in the alternative, in failing to direct a
remittitur, because (1) the jury finding of
$350,000 in exemplary or additional dam-
ages was so large as to show bias, prejudice,
and passion on the part of the jury, and (2)
the amount was so excessive as to shock the
conscience of the court. We find no merit
in these contentions. As a general rule, in
the absence of an affirmative showing of
bias or prejudice, this court will not disturb
a jury finding based on the ground of ex-
cessiveness if there is any probative evi-
dence to sustain the award. T.J. Allen Dis-

tributing Co. v. Leatherwood, 648 S.W.2d
773 (Tex.App.—Beaumont 1983, writ ref'd
n.re.); Texas Construction Service Co. of
Austin, Inc. v. Allen, 635 S.W.2d 810 (Tex.
Civ.App.—Corpus Christi 1979, writ ref'd
nr.e.); Browning v. Paiz, 586 S.W.2d 670
(Tex.Civ.App.—Corpus Christi 1979, writ
ref’d n.re). Applying the applicable stan-
dard, we have carefully reviewed the
record, and we do not find that appellee’s
damages are excessive. These points are
overruled.

The judgment of the trial court is af-
firmed.

W
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Charles W. HOTT, Appellant,
. v.
* PEARCY/CHRISTON, INC., Appellee.
No. 05-82-00183-CV.

Court of Appeals of Texas,
Dallas.

Nov. 4, 1983.
Rehearing Denied Nov. 23, 1983.

Purchaser brought action against ven-
dor for specific performance of land sales
contract. The 116th District Court, Dallas
County, James F. McCarthy, J., entered
judgment in favor of vendor and purchaser
appealed. The Court of Appeals, Storey, J.,
held that: (1) vendor could properly revoke
option before payment of independent con-
sideration and exercise of option by pur-
chaser; (2) option had never been made
irrevocable by payment of consideration;
(3) trial court disposed of all claims; and (4)
there was no showing of estoppel by con-
tract or equitable estoppel or of fraud.

Affirmed.

Sparling, J., dissented and filed an

opinion. .
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- RULE. 278. SUBMISSION OF QUESTIONS, DEFINITIONS AND INSTRUCTIONS

[1. Generall The court shall submit the questions, instructions and
definitions in the form provided by Rule 277, which are raised by the written
pleadings and the evidence. Except in trespass to try title, statutory
partition proceedings, and other special proceedings in which the pleadings are
specially defined by statutes or procedural rules, a party shall not be entitled
to anyksubmission of any qgestion raised only by a general denial and not raised
by affirmative written pleading by that party. WNothing herein shall change the
burden of proof from what it would have been under a general denial. A judgment

shall not be reversed because of the failure to submit other and various phases

or different shades of the same question. FALIAZE/Le/EABRIL/4/AAdELION/EHALT
ROL/ e/ Adewdd/ A/ SLEMAA/ EDL [ LEY Y BRL/ B/ WL/ SARGHERL L /URLEBB/ LLE/ EXVRIEEIBHI /1N Il

SUBELARLLIALLS /B LEEL/WOLALAG L /WAL /BEBR/ LEAAEELEA/ LR/ HELLIAG/ ANA/ LARALL A/ BY / LW

PALLY /¢ ORBIRIALAG/ BE/ LA/ JUAShERL L /DL bV IALAL /WEREYEL ]/ XRAL/ BB EELLON/ LD/ EAEW

FAITAL A/ ENALL/ SRELLILE/ IR/ EREN/ LEEPELL/ LL/ WL/ ARLELIN/ 14/ ERE /L ELLAA/ABIR/ BY /LN

SPPOEING/ BALLY L/ [VALIAY 6/ £/ EMBRIL/ A/ ARLIRTILLON/ B2/ IRELLALLLEN/ EVALL/ AL /Y

AEened/ A/ L OURA/ EBY /LA ELERL/ DL/ ¥NE/ IAALHERL/ BRTEEE/ A/ EVVELARLLALLS / ¢BY L L
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[2. Matters Relied upon by a Party. If a question, including an element

thereof or instruction or definition pertaining thereto, is omitted from the

charge or is included in the charge defectively, such omission or defect shall

not be a ground for reversal of a judgment unless its submission in

substantially correct wording has been requested in writing and tendered by the

party relying upon it. The trial court's endorsement as required by Rule 276

will preserve any error related thereto and no further objection will be

necessary.

[3. Matters Not Relied upon by a Party. If a guestion, including an element

thereof or instruction or definition pertaining thereto, not relied upon by a

party, is omitted from the charge or is included in the charge defectively, such

omission or defect shall not be a ground for reversal of a judgment unless an

objection thereto has been made by such party.

.4'00Q87



'(r 4. Matters Not Relied upon by Either Party. &An instruction or definition

which is not included in the charge or is included defectively which is. not

-,-

relied upon by either party shall not be deemed a ground for reversal unless its:

submission in substantially correct wording has been requested in writing and

bl
-

tendered by the party complaining of the judgment. The trial court's

endorsement as required by Rule 276 will presexve any error related thereto and

no further objection will be necessary.]

LD
[OW)



r---1-

~

/-\

D, HiH
O"/Z() CH

J T-16¥A

Texas Tech University

School of Law
Lubbock, Texas 79409-0004 / (806) 742-3791 Faculty 742-3785

July 6, 1989

Mr. Luther H. Soules III

Tenth Floor

Republic of Texas Plaza
175 East Houston Street
San Antonio, Texas 78205-2230

Re: Tex. R. Civ. P. 278

DeartLuke:

Time constraints have precluded me from discussing the change to
the above rule with Justice Hecht, Buddy, and Tom.

I have taken the liberty of drafting a change which incorporates
the thoughts expressed at our last meeting. Please include it in our
agenda for next Saturday.

Copies are being provided to those listed below who are in no way
responsbile for its contents.

JHE/nt
Enclosures

Sincerely,

. Hadley ar
Robert H. Bean Professor of Law

cc: Gilbert I. Lowe
Tom L. Ragland
Justice Nathan L. Hecht

“An Equal Opportunity/ Affirmative Action Institution”
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Rule 278. Submission of Questions, Definitions, and
Instructions

The court shall submit the questions, instructions and
definitions in the form provided by Rule 277, which are raised by
the written pleadings and the evidence. Except in trespass to
try title, statutory partition proceedings, and other special
proceedings “in which the pleadings are specially defined by
statutes or procedural rules, a party shall not be entitled to
any submission of any question raised only by a general denial.
and not raised by affirmative written pleading by that party.
Nothing herein shall change the burden of proof from what it
would have been under a general denial. A judgment shall not be -

(i - reversed because of the failure to submit other and various

phases or different shades of the same question. FALIAY@ /1o

PUBRIY /R /ARSELIGR [ SRALL /NPL /P2 [ AREREA /A /SY SURA [ ESY /¥ Y EYEAL / BF
ERE /INAGRERL ] [YRTEES [ 1LE [$RPRISEIONS /[ Lh [ SUPSLANLIALLY [ EY Y et
VOYALNG/ [ HAe [ PEER/ ¥ EAREALEA/ IR /WY LEING [ ARA/ LERASY 2/ BY / £ N /DAY LY
EPRPLAIALAG/ BF [ LIE/ DUAGRERL | /DY BV LAERA [ROWSYEY [ [ LUAL ) pVF SEE LB/ 1D
PUCH/ FALIAY &/ SRALL/ SULRLEE) TN/ BUCH/ ¥ EPEEE ) LE [ ENS/ ARSELLIPN/ 1/ P
FELIEQ [ [VBon/ /Y | [ LRe/ [ SPBPEING/ /DAYEY / [/ FALIAY S/ [ £/ | $WPRIL / /4
ALEIRILION /¥ [IASLEUEEION /EUALL /RBL /B¢ [Agened /4 /SYoUnd /Loy
FEPRYBAL [ /B [ /E0E [/ SAASHERY / /URLES / /A [ | SUPSLARELALLY [/ ¢PLEELE
ARFIRILION /@Y [IRSLYULLION /Wi /PEen /Yedugsred /In /vriting /4And
FERARY A/ Py LHE/ DAY LY [ ¢OUPIALRLING /O / LT/ FUAGHENE /

(y [To complain of and seek reversal of a judgment because of the

court’s:
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a. failure to submit a question, the party relving on the

estion must request and tender it in writin in

substantially correct form, while the party not relying
on the guestion must either regﬁest and tender the
guestion in writing in substantially correct form or
object to the court’s failure to include it in the
charge;

b. submission -of a defective question, the party relving
on the gquestion must request and tender in writing in

substantially correct form, while the party not relying

on_the question must either request and tender the

question in writing in substantially correct form or

obijection té the court’s defective submission;

n

C. fajlure to submit a definition or instruction the

'---

party must request and tender the definition or

instruction in writing in substantially correct form;

d. submission of a defective or improper definition or

instruction, the party must either request and tender

the definition or instruction in writing in

substantially correct form or obiject to the court’s

defective submission.]

700091
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KENNETH W, ANDERSON. JR.
KEITH M. BAKER

RICHARD M. BUTLER

W. CHARLES CAMPBELL
CHRISTOPHER CLARK
HERBERT CORDON DAVIS

REBA BENNETT KENNEDY
PHIL STEVEN KOSUB

CARY W. MAYTON

J. KEN NUNLEY

JUDITH L RAMSEY

SUSAN SHANK PATTERSON

LAW OFFICES

SOULES &8 WALLACE

ATTORNEYS - AT - LAW
A PROFESSIONAL CORPORATION

TENTH FLOOR
REPUBLIC OF TEXAS PLAZA

TELEFAX

SAN ANTONIO
(512) 224-7073

AUSTIN
iAAArYHs.B.F::roc:N :I:g :Asﬂc:ni?: o 175 EAST HOUSTON STREET (512) 327-4105
CEORCE ANN HARPOLE LUTHER H. SOULES H} ™ SAN ANTONIO, TEXAS 78205-2230
RoNALD ) 1omNSON AMES P VAUACE T (5121 224914
WRITER'S DIRECT DIAL NUMBER:
(512) 299-5434
June 5, 1989
Professor J. Hadley Edgar
Texas Tech University
School of Law
P.0. Box 4030
Lubbock, Texas 79409
Re: Tex. R. Civ. P. 278
i Dear Hadley:
(l Enclosed herewith please find a copy of a letter sent to me
: by Gilbert I. Low regarding proposed changes to Rule 278. Please

be prepared to report on these matters at our next SCAC meeting.
I will include the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

UTHER H. SOULES III

LHSIII/hjh

Enclosure

cc:  Honorable Stan Pemberton
Honorable Nathan L. Hecht

C

AUSTIN, TEXAS OFFICE: BARTON OAKS PLAZA TWO, SUITE 3I5
901 MoPac EXPRESSWAY SOUTH, AUSTIN, TEXAS 78746
' (512) 328-551 ’
CORPUS CHRISTI, TEXAS OFFICE: THE 600 BUILDING, SUITE 1201 o
0 600 LEOPARD STREET, CORPUS CHRISTI, TEXAS 78473
140092

TEXAS BOARD OF LECAL SPECIALIZATION
t BOARD CERTIFIED CIVIL TRIAL LAW

* BOARD CERTIFIED COMMERCIAL AND
RESIDENTIAL REAL ESTATE LAw

(5i2) 883-7501

+ BOARD CERTIFIED CIVIL APPELLATE LAW -
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JOHN G. TUCKER CHARLES K. KEBODEAUX
JouN G rucken ORGAIN, BELL & TUCKER /5 D RS ey
STANLEY PLETTMAN < MICHAEL J. TRUNCALE
JAMES W. HAMBRIGHT LANCE C. FOX
GILBERT 1. LOW ATTORNEYS AT LAW ; LOR! 8. BELLOWS
BENNY H. HUGHES, JR. GREGG R. BROWN
J. HOKE PEACOCK I 470 ORLEANS STREET CLAUDE R. LEMASTERS
LAWRENCE L. GERMER LOUIS H. KNABESCHUH, JR.
JOHN CREIGHTON IX LEANNE JOHNSON
JAMES H. CHESNUTT X . BEAUMONT, TEXAS IAN L. PLOTTS
J. 8. WHITTENBURG DAVID J. FISHER
PAUL W. GERTZ 77701 FRANK R. STAMEY
GARY NEALE REGER « JOHN W. JOHNSON
JOHN W, NEWTON I X SCOT G. DOLLINGER
D. ALLAN JONES LINDA S. LEMMONS
HOLLIS HORTON TELEPHONE (409) 838-6412 .
LOIS ANN STANTON B. D. ORGAIN, or counstL
ROBERT J. HAMBRIGHT
HOWARD L. CLOSE WILL E. ORGAIN (i882-1965)
CURRY L. COOKSEY - MAJOR T. BELL (1887-1969)
May 30, 1989

Mr. Luther H. Soules III
Attorney at Law

Tenth Floor

Republic of Texas Plaza

175 East Houston Street
San Antonio, TX 78205-2230

Dear Luke:

I'm sorry that I had to leave at noon on Saturday.
However, for the Memorial Day Weekend, I had longstanding
plans.

Judge Hecht spoke for some simpler method of
determining when a party needs to object and when a party
needs to submit a request in writing in proper form. This
is somewhat complicated for two reasons. First, certain
instructions and definitions may be relied upon by both
parties. Secondly, some defects could be considered an
omission and some omissions could be considered a defect.
Further, a party usually prepares only the instructions,
definitions, and questions upon which his suit or defense
depends. Therefore, with this in mind, I don't feel it

would be unreasonable to have a rule something similar to
the following:

When any element of a party's cause of action or
defense, upon which that party has the burden of proof,
properly includes a question, an instruction or a
definition, and said question, instruction or definition is
either omitted, or is improper, defective or incomplete,
said party must submit to the court in proper written form
such question, instruction or definition prior to jury
argument. Thereafter, no objection is necessary in order to
preserve any error pertaining thereto.

il R B
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Page 2

When any element of a cause of action or defense,
upon which a party does not have the burden of proof,
properly includes a question, instruction or definition, and
said question, instruction or definition is either omitted
or is improper, defective or incomplete, said party who does
not have the burden of proof thereon, may preserve error by
objecting thereto as required by these rules. No tender of
a properly written question, instruction or definition is
necessary for said party without the burden of proof
thereon.

Under the above, or some version thereof, a party
ordinarily would already have a proper written question,
definition or instruction before submission of the case
because he would prepare the things upon which he has the
burden of proof. I don't submit this as a polished version

_ but something of this nature may suffice.

Sincerely,

Gilbert I. Low

GIL:cc

cc: Justice Nathan Hecht
Chief Justice Thomas Phillips

I
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8-7-89
TO: Luke Soules
FROM: Hadley Edgar
RE: Rules 216-314 Subcommittee - SCAC

and Session Law Changes

Luke, as a result of the procedure to remove two ureteral
stones a week ago today, I was not released from the hospital
until Friday. I do not see the doctor again until Thursday, but
based upon the way I feel today. I seriously doubt that I could
take an intensive, all day meeting on Saturday of this week.
While I will make every effort to contact you by telephone and
further explain some of the following comments, I’m faxing this
to you today so that it can be included by Holly in our agenda
packet: : : :

1. T.R.C.P. 296 - W. Michael Murray’s memo you sent me on
July 27 points up a problem that currently may arise. However,
if the Court approves our recent recommendation regarding
T.R.C.P. 296, Murray’s concerns will be eliminated. Therefore, I
_believe no action is necessary.

r/v\-}--

2. T.R.C.P. 271-79 - First, let me congratulate you on the
proposed reorganization of these rules. Even if none of the
proposed changes which you have included are adopted, the reor-
ganization should be. You read these over the phone to me, but T
did not have a chance to review them in writing until after
surgery. In accordance with your request, I make the following
comments:

a. T.R.C.P. 271 (1) - 1If compliance with this
provision is not a basis for reversal (T.R.C.P. 273 (6),
then isn’t the use of the word “shall” misleading? After
the first clause in the second sentence, why not insert “...
the trial court should request that the adverse party submit
in writing to the court, etc...?” The last sentence empow-
ers the court to order proposed charges. What 1is the
penalty for refusal? Contempt? Somehow, in view of 273(6),
this is troublesome and I’m not convinced this is the way to
proceed. I‘’m not up on the principles of contempt as I
should be, but is contempt proper if its basis cannot form a
ground for reversible error?

b. T.R.C.P. 271(7) - We have discussed this before,
but I want to raise it again. Here, we tell the court to
compare ”“negligence and/or causation”, yet the “tort reform”

gv compares ”responsibility”. Until this issue is presented
and the Court resolves this as a matter of substantive law,
aren’t we being presumptuous in eliminating “responsibility”
as a proper basis for comparison?

00095
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cC. T.R.C.P. 271(4) - In the view of some persons that
inferential rebuttals should be eliminated from the charge
in any form whatsocever and their use of this language as
their authority, I would suggest that since the purpose of
this change in 1973 was only to eliminate them in the form
of questions and not instructions, that it be rephrased as
follows: ~Inferential rebuttal matters shall not be submit-
ted in the form of questions, but as instructions only.

d. T.R.C.P. 273(5, alternate) - For reasons which we
discussed over the phone when you read this proposal to me,
I much prefer the alternate to the original version because
you have eliminated a serious flaw. However, with respect
to subparagraph ”a” concerning instructions and definitions,
let us assume that the Plaintiff has the burden of estab-
lishing a “fiduciary relationship” and does not submit a
proposed definition. Your version (alternate) would require
the defendant who objects to the failure to include the
definition to submit one in substantially correct form in
writing to preserve error. This is contrary to existing law

and, in my opinion, would be unfair. Why should a party not.

requiring an affirmative answer to a question be required to
tender a proper definition to submit properly an opponent’s
theory of recover or defense in order to complain on appeal?
The existing law is much fairer and should be retained.

The penultimate sentence in this paragraph ends with the
phrase ”for appellate purposes”. What does it add except to
suggest to the reader that you might be able to preserve an
objection for some other purpose? I would end the sentence after
the word ”charge.”

I hope that I have not been too confusing and am sorry that
I will not be able to attend the meeting. However, I’1ll try to
call you and fully explain myself between now and then.

You’ve done a great job on this area.
Hadley

P.S. Almost forgot. While reviewing Vol. 6 of Vernon’s Session
Law Service (the latest one) over the week-end, I ran across the
following legislative acts which appear to conflict with T.R.C.P.
They should be reviewed and considered at this upcoming meeting:

1. Ch. 419 (H.B. 1597) requires 12 person juries in
Montgomery County Courts at Law 1 and 2, which con-
flicts with T.R.C.P. 229, 231, 232, 233 and 234.

2. Ch. 369 (S.B. 307) prescribes the form of citation in
family law cases which differs from T.R.C.P. 99b.
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TRAP 40. Ordinary Appeal -- How Perfected
(a) Appeals in Civil Cases.

[(a A In the Court of Appeals. An arty to the trial
court’s final judgment may perfect an appeal to the court of

appeals in the manner provided by these rules. After any party

to the trial court’s final judgment has perfected an appeal to

the court of appeals in the manner provided by these rules, other

than a limited appeal pursuant to Rule 40(a)(4), no other party

to the trial court’s final -judgment shall be required to

separately perfect an appeal in order to perfect assignment of

error to the appellate court and invoke its {urisdiction over the

error assidgned by such other partv. Prior to the time when a

party to the trial court’s final judgment has perfected an

appeal, other than a limited appeal perfected pursuant to Rule
40(a) (4 any other party must perfect its own appeals until same

party perfects an appeal not limited pursuant to Rule 40(a) (4).

After any party has perfected an appeal, other than pursuant_ to

Rule 40(a)(4), then any other party to the trial court’s final

judgment may raise points, counter-points, c¢ross-points, and

reply points pursuant to the requirements of Rules 74 and 100

regarding briefs and motions for rehearing in the court of

appeals.

(B In the Supreme Court. Any party to the trial

court’s final judgment affected by the judgment of the court of

appeals may seek an_ application for writ of error from the

Supreme Court in the manner Drovided by these rules. ane any

00101
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party has made application to the Supreme.Court for a writ of

error in the manner provided by these rules, any other party to

-~

N : I A
the trial court’s final judgment dffected by -the judgment of the

court of appeals may raise points, counter-points, cross-points,
. A\

and reply points in_ the Supreme Court pursuant to the

requirements of Rules 100, 130-31, 136, and 190 regarding motions

for rehearing in the court of dppeals and ip the Supreme Court.

and applications and briefs in the Supreme Court.]

-

(1(21) When Security is Required} (No change;) n o
(Z2[31) When.Securitz is Not Reguired: (No chan@é;1  
(2041) When Party is Unable to Give:?Securitig (No
B LE :
change.) .
(4(5]) Not&gel of Limitation of Appeal. yo attempt to

limit the scope of ah appeal shall be effective dg /¥¢ /4 /PaArty
Adyerde /Lo /Ehé /AppéllAnt unless the severable portion of the
judgment from which the appeal is taken is designated in a notice

served on {i¢ /Adyérde /parYLy ([all other parties to the trial

court’s final judgment] within fifteen days after judgment is
signed, or if a motion for new trial is filed by any party,
within seventy-five days after the judgment is signed.

(3[(6]) Judgment Not Suspended by Appeal. (No change.)

(b) Appeals in Criminal Cases.
(1) (No change.)

(2) Effect of Appeal in Criminal Cases. (No change.)

[COMMENT TO 1990 CHANGE:

00102
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TELEPHONE: 713/651-5151

He> OVER FRom mAY 3b-x1 Meeting

FULBRIGHT & JAWORSKI

1301 MCKINNEY

HousToON, TEXAS 77010 - HOUSTON
o WASHINGTON, D.C.
AUSTIN
SAN ANTONIO
DALLAS

TELEX: 76-2829 LONDON

TELECOPIER: 713/651-5246 C - - ZURICH

FULBRIGHT JAWORSK! &
ReAvVis MCGRATH

May IS, 1989 - NEW YORK

LOS ANGELES

Re: Committee on Administration of Justice

Mr. Luther H. Soules III
Soules & Wallace

800 Milam Building

San Antonio, Texas 78705-2230

Dear Luke:

I enclose my proposed revision of Bill Dorsaneo’s
drafted amendment to Texas Rule of Appellate Procedure
40(a)(4):

"(c) Unless the scope of an appeal is limited in
accordance with this Rule 40(a)(4)(A), any appellee
who has been aggrieved by the judgment can seek a more
favorable judgment against any party to the appeal by
cross-point as an appellee in the courts of appeals
without perfecting a separate appeal. To seek a more
favorable judgment against one who is not a party to
the appeal, however, an appellee must perfect a
separate appeal."”

The intent of my proposal is to let a party Kknow it
may be involved in an appeal no later than 90 days after the
judgment is signed. The danger is that a party against whom
the appellant has no complaint may close its file and not worry
about what the record contains, only to find that a co-appellee
has raised cross-points against it many months later.

Very truly yours,

Rog %z Townsend

RT/sp
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APPELIATE
REQUEST FOR NEW RULE OR CHANGE OF EXISTING RULE — TEXAS RULES OF MZ‘QBOCEDUR

I, Exact wording of existing Rule: ' . '
Rule ~40.

(4) Notice of Limitation of Avpeal. No attemot to limit the scope of an -appeal ' -
shall be effective as to a varty adverse to the appellant unless the severable portion

of the jidgment from which the ampeal is taken is designated in a notice served on the
adverse party within fifteen days after judgment is signed, or if a motion for new trial

is filed by any party, within seventv-five days after the judgment is signed.

H. Proposed Rule: M tmough deigtions to existing rule with dashes; underline proposad new wordlng

Rule 40.

A«@ pQ‘“CQL(% 3_/;0,/1‘,] 87 0@00 @r{ s, \

(4) Notice of Lim tatwn of Aooe

74
(A) No attempt #o limit the scope of an avmeal shall be etffective as to a party l
adverse to the appellant any party unless the severable portion of the judgment fram
vhich. the awpeal is en 1s designated in a notice served on the aaverse party all parti
to the suit within fifteen days after judgment is signed, or if a motion for new‘EFE;{Et;
Is riled by any party, within seventy-five days after the judgment is signed.

(B) If the scope of an appeal is limited in accordance with this Rule 40(a) (4), l
anv other party may cross—appeal any otiier uortlon or oorcions or the juddgment by
timely nerfecting A separate aroeal.

(C) Unless q[le scope of an apveal is limited in accordance with this Rule 40(a) (4), I
the entire judgmeht 1s subject to appellate review. Once an unlimited avpeal has been
verfected by anv/nartv, any other party who has been agarieved by the judgment inay Seﬁ

a more favorablg judgment in the courts of an*)eal by crosspomt as an avpellee without
Derfect_mg a sgparate appeal.




Brief statement of reasons for requested cnange*a and edvantages to be
served by proposad new Rule:

‘Rule 74(e) of the Rules of Anoellate Procedure conternolates that any '
party aggrieved by a judgment may oresent cross-voints as an appellee, even if it
has not perfected an appeal, except when the judgment is severable and the appeal
has been limited by the appellant to a severable vortion. Recent courts of appeals
decisions have expansively interpreted the exception to deny jurisdiction of -

. appellees' cross-points even in two-party cases. The mechanism for limiting appeals

provided by Rule 40(a) (4) is vroving inadequate to abrogate the effect of those
decisions.

-~

Uncertainty over when a cross-point recuires an indebendent appeal will result

in precautionary perfection of appeals bv aDDellees, rendering the intent behind

74 (e), to simplify the procedural burden placed on appellees and to reduce duplicatio:

at the apvellate level, a nullity. The prooosed amendments w1ll clarlfy the require—
ments.

Respaectfully submitted,

Name

Address

2aza 198
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TRAP 74. ’ Requisites of Briefs

Briefs shall be brief. Briéfs shall be filed with the Clerk
of the Court of Appeals.® They shall be addressed to #The Court
of Appeals” of the correct @ypréme /Judi¢idal /p [dlistrict. In
civil cases the parties shall be designated as ”Appgii?pt” and

"Appellee”, and in criminal cases as ”Appeliant” and ”“State”.

(a) Names of All Parties [to the. Trial Court’s Final-

Judgment]. A complete list of the names [and addresses] of all

parties [to the trial court’s final judgment and their -counsel in -

thé trial court, if any] shall be listed at the beginning of the
appellant’s [opening] brief, so the members of the court may at
once de&ermine whether they are disqualified té.serve or should
recuse themselves from participating in the decision of the case

[and so the clerk of the court of appeals may properly notify the

P o

parties to the trial court’s final iudqmeht and their counsel, if

any, of the judgment and all orders of the court of appeals].

(b) Table of Contents and 1Index of Authorities. (No
change.)

(c) Preliminary Statement. (No change.)

(d) Points of Error. (No change.)

(e) Brief of Appellee. The [opening] brief of the appellee
shall reply to the points relied upon by the appellant in due
order when practicable; and in civil cases, if the appellee
desires to complan of any ruling or action of the trial court,

his [opening or supplemental opening] brief in regard to such
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matters shall follow substantially the form of the brief for
appellant.

(f) Argument. (No change.)
(g) Prayer for Relief. (No change.)
(h) Length of Briefs. Except as specified by local rule of

the court of appeals [permitting additional padges], #ppelléit¢é [a]

briefg in [a] civil caseg shall not exceed 50 pages, exclusive of
pages containing the table of contents, index of authorities,
points of error, and any addendum containing statutes, rules,

regulations, etc. [The total pages of briefing by a party,-

exclusive of pages containing the table of contents, index of

authorities, points of error, and any addendum containing stat-

ues, rules, requlations, etc., filed in the court of appeals

shall not exceed 100 pages.] The court may, upon motion [and

order], permit a longer brief [or more total pages]. A court of

appeals may direct that a party file a brief, or another brief,
in a particular case. If any brief is unnecessarily lengthy or
not prepared in conformity with these rules, the court may
require same ﬁo be redrawn.

(1) Number of Copies. (No change.)

(j) Briefs Typewritten or Printed. (No change.)

(k) Appellant’s Filing Date. Appellant shall file his
[opening] brief within thirty days after the filing of the
transcript and statement of facts, if any, except that in
accelerated appeals and habeas corpus appeals appellant shall
file his brief within the time prescribed by Rule 42 or Rule 44.

(1) Failure of Appellant to File Brief.

}.OOIO%F
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(1) Civil cCases. [When appellant has failed to fileé

his brief as provided in this rule, the appellee may, prior to

the call of the case, file his brief, which the court may in its

discretion regard as a correct presentation of the case, and -upon

‘which it may, in its discretion, affirm the judgment of the court

below without examining the record. ] In. ¢lyil//¢dgesd [(the

~

alternative, when the appellant has failed to file his brief..in
the time prescribed, the appellate court may dismiss the appeal
for want of prosecution, unless reasonable explanatlon is shown
for such failure and that appellee has not suffered material
injury thereby. The court may, however, decline to dismiss the
appeal, whereupon it shall give such direction to tﬂe cause as it
may deem proper. | ‘
(2) Criminal Cases. (No change.)

(m). [Briefs.] ApPelI¢d/¢/FLIING/PALES///Rovellde/sRall/E11¢
Mi$/b¢i¢f/WiﬁMiﬂ/¢W¢¢¢Yf¢1¢¢/¢éY$/¢f¢¢¥/¢M¢/filiﬁg/¢¢/¢¢p¢11¢¢i/$
PYLEF/ [/ TH [¢1VIL [¢ASEE] [WHen /APPRIIARY /RAS /FALIEA /1d /E1L1e /Hid
BYLEE /48 /DY OV 1@ /1R /HRIS /PALE] [0S /ADDRILRE /DAY / /DLIBY /L0 [ L1ig
CALL /PF [¥Ne [¢dpe) [E11¢ /WL /PYIE] [YRIEH /LNE [ EPULE /RAY /10 /114
ALEEY ELIPN/ Y EBAYA/ AR/ A/ LYY REL/ BY SEERLALION/ BF/ LR/ EAER ] [ ANA/ UPPH
WHIEH/ 1L /0y S/ IR/ 1E#/ ALSeF#E1pnh/ [AEEIYR/Lhe/ DAAGhERL/ OE/ ¥k / EPUY T
PEIoV/VILUPUL [ eXARIALAG / LUE/ ¥ & DY AS |

((1) Opening Briefs. Opening briefs may assign _error to the

.appellate court and reply to assignments of error of other par-—

00109

ties. Any party to the trial court’s final judgment may file an

opening brief raising points, counter-points, cross-points, and

reply points within thirty days of the date the appellant’s brief

d: /scac/trap74 doc
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was filed. Thereafter, any other party to the trial court’s

final judgment may file an opening brief raising points, counter-

points, cross-points, and reply points within thirty days f the

date any last opening or supplemental opening brief was filed by

any other party to the trial court’s final judgment.

(2) Supplemental Opening Briefs. Supplemental opening

briefs may assign error to the appellate court when such briefs

are authorized to be filed. After a party has filed an opening

brief, that party may, at any time prior to Fjudgment in_ the

appellate court, file a supplemental opening brief raising new or -

additional points, counterpoints, or cross-points only upon

motion with notice to all parties to the trial court’s final

judgment and pursuant to an order of the appellate court. In the

event the appellate court permits a party to file a supplemental

opening brief raising points, counter-points, or cross-points in

addition to those raised by that party’s opening brief, all other

parties to the trial court’s final -judgment may, without leave of

court, each file an opening or supplemental opening brief raising

points, counter-points, cross-points, and reply points within

thirty davs of the date any last opening or supplemental opening

brief was filed by any other party to the trial court’s final

judgment.

{(3) Reply Briefs. Whether or not a party files an opening

or supplemental opening brief, the partv may file a reply brief

in reply to assignment of error by other parties where such reply

is not contained in _the partyv’s opening brief.

d:/scac/trap74.doc
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(4) Post-Submission Briefs. Any partvy who has filed an -

opening brief may file a post-submission brief presenting addi-

tional argument and authorities limited to any point, counter-

point, cross-point, or reply point raised in any party’s opening

or supplemental opening brief following submission of the case.]

(n) Modifications of Filing Time. (No change.)
(o) Amendment or Supplementation. (No change.)

(p) Briefing Rules to be Construed Liberally. (No change.)

[{g) Service of Briefs. All briefs filed in the appellatéﬁgf‘

court shall at the same time be served on all parties to=the@

trial court’s final ﬁudqment.].

COMMENT TO 1990 CHANGE:

N
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TRAP 91. Copy of Opinion and Judgment to ALEdYneéye/ /EE¢/

(Interested Parties, and Other Courts]

On the date an opinion of an appellate court is hénded down,
1Y /¢RALL /¢ /tH¢ /LY /¢f the clerk of the appellate court #¢
[shall] mail or deliver to the clerk of the trial céﬁrt, éo thé
trial judge who tried the case, and to ¢n¢/of /Lhe/AYESYReéys /FoY

the /PIAIRLLIEES /DY /ENE /PLALE /ANA /prhe /BF /e /ALY PYREYS /ESY [ ENe
¢¢£¢¢¢¢¢¢$ [the State and each of the defendants in a criminal

case and to each of the parties to the trial court’s final

judgment in a civil case] a copy of the opinion @¢liyéryéd [handed

down] by the appellate court and a copy of the judgment rendered
by @¥¢hh [the] appellate court as entered in the minutes.

[Delivery on a party having counsel indicated of record shall be

made on counsel.] The ¢@py /Yeé¢elyéd /by /¢ clerk of the trial

court shall p¢/Py/Hip filed [the copy of the opinion] among the

papers of the cause in such court. When there is more than one
attorney ¢n/¢d¢/gid¢ [for a party], the attorneys may designate
in advance the one to whom the copies of the opinion and judgment
shall be mailed. In criminal cases, copies shall also be
provided to the State Prosecuting Attorney, P. 0. Box 12405,

Austin, Texas 78711 and to the Clerk of the Court of Criminal

Appeals ApRQ/ANY/APPEIIANL/ Y EPYELENLING/RINSLLE .

COMMENT ON 1990 CHANGE:

d:/scac/trap91.doc
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TRAP 100. Motion and Second Motion for Rehearing

(a) Motion for Rehearing. Any party [to the trial court’s

final judgment affected by the judgment of the court of appeals

and] desiring a rehearing of ahy matter determined by a court of

appeals or any panel thereof must, withinlﬁifteen days after the_

date of rendition of the judgment or decision of the court, file

with the clerk of the court a motion iniwriﬁing for a rehearing,
in which the points relied upon for the rehearing shall be

distinctly specified. (It is not a requisite to filing a motion

for rehearing that a party affected by the judgment have previ-

ously filed a brief or otherwisg appeared in the appeal.]

(b) Reply. (No chanée.)

(c) Decision on Motion. (No change.)

(d) Jé¢pd [Further] Motion for Rehearing. If on rehearing
the court of appeals or any panel thereof modifies its judgment,
or vacates its judgment and renders a new judgment, or hands down
an opinion in connection with the overruling of a motion for

rehearing, a further motion for rehearing may [be filed byl//if

afny]party {[to the trial court’s final judgment who is affected

by the court of appeals’ judgment on rehearing, and who] desires

to complain of the action taken, Pp¢ /filéd within fifteen days
after such action occurs. However, in civil cases, a further
motion for rehearing shall not be required or necessary as a
predicate for a point in the application for writ of error if the
asserted point of error was overruled by the court of appeals in

a prior motion for rehearing. [It is not a requisite to filing a

d:/scac/trap100.doc
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further motion for rehearing that a party affected by the judg-

ment on rehearing have previously filed a brief or otherwise

appeared in the appeal.]

(e) Amendments. (No change.),
(f) En Banc Reconsideration. A majority of the justices of
the court en banc may order an en banc reconsideration of any

decision of a panel WIPWiIA/FLELEen/AAYe /AFLEY /SUEh /Agtigion /1s

1¢¢¥éd [the period of the court’s plenary jurisdiction{ with or

without a motion for reconsideration en banc. A majority of the
Justices may call for an en banc review by (1) notiffing the -
clerk in writing wifhin said fif{één /A4y period, or (2) by
written order issues within said fiffé¢n/ddy period, either with
or without en banc conference. In such event, the panel decision
shall not become final, and the case shall be resubmitted to the
court for an en banc review and disposition.

(9) Extensions of Time. (No change.)

[COMMENT TO 1990 CHANGE: To provide that en banc review may be

conducted at any time within the period of plenary jurisdiction

of a court of appeals.]

00113
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‘TRAP 130.7 " - Filing of Application in Court of Appeals

(a) Method of Review. (No change.)

'(b) [Number of Copies;] Time and Place of Filing. [Twelve
copies of) Tit]he-application shall be filed with the Clerk of
thé Court of Appeals within thirty days after the'overruling of

the last timely motion for rehearing filed by any party [to the

. trial court’s final judgment]. [An_application filed prior to the

filing of a motion for rehearing by a party shall not preclude a

party, including the party filing the application, from filing a

motion for rehearing, or the court of appeals from overruling

" such motion. An application filed prior to the overruling of the

last timely filed motion for rehearing filed by any party shall

be deemed to have been filed on the date of but subsequent to the

overruling of such motion.]

(c) Successive Applications. If/Any/pArty/filé#/An/Applit
EALLOR [WIEWIN /E0eE [ LIte /$BEELELERA [ BF /A% [ SXLRNASA /Y [ Ehe [ SUBY 1t
CORLY [ ARY [ PLREY [ PAY LY /WG VAR /ERLILIEA/ LD/ ELLE [ #UER /AT /ABBPLIEAS
¢i¢¢/¥5¥i¢/f¢11¢¢/¢¢/¢¢/$¢/$h¢11/171¢V¢/¢¢¢/¢¢¢i¢i¢¢¢l/¢¢Y$/ﬂ¢m/?ibi¢
AALE /BT /ELLING /ARY /BYEEEALNG /AP LAY Lop [IP [VWRLIER /¥p [ELLE /1Y)

[Successive applications are not required from any party to the

trial court’s final judgment who is affected by the judgment of

the court of appeals. Any party to the trial court’s final

judgment who is affected by the judgment of the court of appeals

may raise points, counter-points, cross-points, and reply points

for review by the Supreme Court by complving with Rule

40(a) (1) (B). Once any party has filed an application in_ the
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manner provided by these rules, no other party to the trial

court’s final judgment who is affected by the final -judgment of

the court of appeals shall be required to file an application in”

accordance with these rules in order to perfect assignment of

error and invoke the jurisdiction of the court over error as-

signed by such other party. However, all parties who desire to

participate in the appeal in the Supreme Court must comply with

all applicable requirements of Rules 100, 190, and 136 regarding

motions for rehearing in the court of appeals and in the Supreme

Court and briefs in the Supreme Court.]

(d) Extension of Time. (No change.)

COMMENT TO 1990 CHANGE:

d:/scac/trapl30.doc o b



TRAP 131. Requisites of Applications

Py

The application for writ of error shall be addressed to “The
Supreme Court of Texas,” and sﬁall state the name of thé party or
parties applying for the writ. The parties shall be designated
as ”Petitioner” and #“Respondent.” Applications for wrifs of
error shall be as‘brief as possible. The respondent shouid file
a brief in response. The application shall contain the follow-
ing:

(a) Names of All Parties. A completé‘list of the'nameé.

([and addresses] of all parties [to the trial court’s final

judgment and their counsel in the trial court, if any] shall be

listed on the first page of the application, so the members of

the court may at once determine whether they are disqualified to

<. serve or should recuse themselves from participation in the
decision of the case [and so the clerk of the court may properly
notify the parties to the trial court’s final judgment and tﬂeir
counsel, if any, of the judgment and all orders of the Supreme
Court].
(b) (No change.)
(c) (No change.) : N
(d) ({No change.)
(e) (No change.)
(£) (No change.)
(h) (No change.)
(i) (No change.)
(j) (No change.)
) COMMENT TO 1990 CHANGE:
i
T d:/scac/trapl3l.doc
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TRAP 132. Filing and Docketing Application in Supreme Court
(a) (No change.

‘(b) Expenses. (No change.)

(e} Duty of the Clerk of the Supreme Court. The Clerk of

the Supreme Court shall receive the application for writ of

‘error, shall file it and the accompanying record from the court

of appeals, and shall enter the filing upon the docket, but he
shall not be required to receive the application and record from
the post office or express office unless the postage or expresé
charges shall have been paid. The clerk shall notify {We¢/AEEP¥#

Neyg /of /ré¢drd [each party to the trial court’s final judgment,

as listed on the first page of the application,] by letter of the

filing of the application in the Supreme Court. ([Notification to

parties having counsel indicated of record shall be made to

counsel.]

COMMENT TO 1990 CHANGE:

00117
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TRAP 136. Briefs of Respondents and Others

(a)  TIng/Apd/Pla¢e/of /Filing [Briefs]. PBYi¢fs/ln/vesponss
Ee /Ehe /APBLIGAYIOR [ LBY [VELIE [OF [¢YY oY [$RALL [P¢ /ELLER VIR /ERe
CLIEYK/DF [ Le / BUDY 2Y / COULE /Wi#l’iivﬁ/ﬁfﬁ%ﬁ /RAYS [ AELEY /ENE /E1LING
PE/ERE/APPLICALIPON/ EOY /WY LIL/PE/BYYOY [ LN/ LUR/ SUDY eV / COUYE [ YURT g ¢
ARALLIPAAL/LIvhe/ 18/ G AL AR/ |

[((1) Opening Briefs. Opening briefs may assign -error

to the Supreme Court and replvy to assignment of error by .other

parties. Any party to the trial court’s judgment that is affect-

ed by the court of appeals’ judgment mav file an opening brief

raising points, counter-points, cross-points, and reply points

within thirty days of the date the application for writ of error

is filed. Thereafter, any other party to the trial court’s

judgment may file an opening brief raising points, counter-

points, cross-points, and reply points within thirty days of the

date of any last opening brief was filed by any other party to

the trial court’s final judgment.

(2) Supplemental Opening Briefs. Supplemental opehnhing

briefs may assign error to the Supreme Court when such briefs are

authorized to be filed. After a party has filed an opening

brief, that party may at any time prior to judgment in the

Supreme_ Court file a supplemental opening brief raising new or

additional points, _counter-points or cross-points only upon

motion and notice to all parties in the trial court’s final

judgment and pursuant to _an order of the Supreme Court. In the

event the Supreme Court permits a party to file a supplemental

d:/scac/trapl36.doc
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opening brief raising points, counter-points, or cross-points, in

addition to those raised b& that party’s opening brief, all other

parties to the trial court’s final judgment may, without leave of

court, each file an opening or supplemental opening brief raising

points, counter-points, cross-points, and reply points within

thirty davs of the date of any last opening brief was filed by

any other partvlto the trial court’s final iudqment;

(3) Reply Briefs. Whether or not a party files an

opening or supplemental opening brief, the party may file a reply

brief in replyv to assignment of error by other parties where such -

reply is not contained in the partv’s opening brief.

{4) Post-Submission Briefs. Any party who has filed

an__opening brief may file a post-submission brief presenting

additional arqument and authorities limited to any point,

counter-point, cross-point, or reply point raised in any party’s

opening or supplemental opening brief following submission of the

case. ]
(b) Form. (No change.)

(c) Objections to Jurisdiction. (No change.)

LAY/ IREBLY /AR [ CYGEEFPOIRLES | /RESPOVARTY /2 HALL /¢SRELTE /1
PYigf /Lo /¥eply /pOInLs /LRAL /ARy [E)e /polvite / In/the /AppLi¢arion
EBY /WEIL /BF /EXYPY /oY [ERAE /pYovidé /INAEpendent /grevndg /fer
AFEIYRARGE/ARA/ LD/ PUECH/ EY PARFPBINLS/ LRAL /L EAPONALTL / NAS/ PY EFEY VA
ARR/ LAY/ EELAPILIEN/ ¥ 2 PONACRL S &/ Y IGHE A/

(¢[d]) Length Of Briefs. A /Prigf /1f /reésppnge /Ld /Eié
APPLIEALION/ /A /DY LIRE /B /AR /ARIEUS /UL 1A /AR /DY OVIidAeA /IR /RALIE /20
AT /ARY /ot héy /Priéf [No brief filed in the Supreme Court] shall"

Q0119
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g¢¥ exceed 50 pages in length, exclusive of pages containing the
table of contents, index of authorities, points of error, and any
addendum containing ' statutes, rules, regulations, etc. [The

total pages of briefing by a party, exclusive of pages containing

the table of contents, index of authorities, points of error, and

any addendum containing statutes, rules, requlations, etc. shall

not exceed 100 pages. ] The court may, upon motion and order,

permit a longer brief [or more total pages].

(£1e]) Reliance on Prior Brief. (No change.)
(d(£]) Amendment. (No change.)

[{g) Service of Briefs. Any application filed in the court

. of " appeals and all briefs fiiedAin the Supreme Court shall at the

same time be served on all parties to the trial court’s final

judgment. ]

COMMENT TO 1990 CHANGE:

00120
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TRAP 190. Motion for Rehearing

[(a) Who May File. Any party to the trial court’s final

Judgqment affected by the judamnt of the Supreme Court may file a

motion for rehearing in the Supreme Court. It is not a requisite

to filing a motion for rehearing that a party affected by the

judgment have previously filed a brief or otherwise appeared in

4

the Supreme Court of a court of appeals.]

(#[b]) Time for Filing. (No change.)

(p[c]) Contents and Service. The points relied upon for

the rehearing shall be distinctly specified in the motion. The

motion shall state the name and address of the attorneys of

record for the parties [to the trial court’s final judgment], and

if there is no attorney of record, the name and address of the

party (to the trial court’s final judgment].

The party filing
such motion shall d@liyey /oY /ndil/E¢ [serve on] each party [to

the trial court’s final judament],

or his attorney of record, a

true copy of such motion, and shall note on the motion so filed

with the clerk that such copies have been so fyurpighie¢d [served].

(¢[dl) Notice of the Motion. Upon the filing of the

motion, the clerk shall notify the attorneys of record or other

parties [to the trial court’s final Jjudgment] by mail of the
filing.
(dfel) Answer and Decision. The parties ([to the trial

court’s final juddgment]

shall have five days after notice 1in

which to file an /Adndyéy [response] to the motion. Upon Ehﬁ;,

filing of an answer or the expiration of the five-day period, ﬁheo()'21

d: /scac/trapl90.doc
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motion ‘shall be deemed submitted to the court and ready for
disposition. The court may limit the time in which a motion for
rehearing or ap/dpgwéy [response] may be filed, and may acﬁ upon
any motion at any time after it is filed. The cburt for good

cause may deny leave to file a motion for rehearing. The court

will not ¢¢¢¢r¢¢im [consider] a second motion for rehearing.

[(f) Extensions of Time. An _extension of time may be

granted for late filing in thé Supreme Court of a motion for

rehearing, if a motion reasonably explaining the need therefor is

filed with the Supreme Court not later than fifteen davs after

the last date for filing the motion.]

[COMMENT ON 1990 CHANGE: _ To conform with Rule 54 (¢) providing

for extensions of time in the .courts of appeals.]




TRCP 4. Computation

In computing any period of time prescribed or allowed by
these rules, by order of court, or by any applicable statufe, the
day of the act, event, or default after which the designated
period of time beings to run is not to be included. The last day
of the period so computed is to be included, unless it is a
Saturday, Sunday, or legal holiday, in which event the period
runs until the end of the next day which is neitherla Saturday,

Sunday, nor a legal holiday. [Saturdays, Sundays, and legal

holidays shall not be counted for any purpose ‘in any time period
of five days or less in these rules, except that Saturdays,

Sundavys, and legal holidays shall be counted for purpose of the

three day period in Rule 2la, extending other periods by three

days when service is made by registered or certified mail.]

[COMMENT TO 1990 CHANGE: Amended to omit counting Saturdays,

Sundays, and legal holidays in all periods of less than five days

except in the three day extension provision of Rule 21la.

00123
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Rule 10. Withdrawal of Counsel




(Amended by order of July 15, 1987, eff. Jan. 1, 1988.)

Source: Texas Rule 46 (for District and County Courts),

unchanged.

COMMENT TO 1988 CHANGE: The amendment repeals the present

rule and makes provision for withdrawal of counsel, setting forth

the requirements for withdrawal and withdrawal with substitution

of counsel. The amendment also carries forward the requirements

of amended Rule 8 regarding designation of attorney in charge.




4

p—

TRCP 10. Withdrawal of Counsel

Withdrawal of an attorney may be effected (a) upon motion
showing good .cause and under such conditions imposed by the
Court; or (b) upon .presentation by such attorney of a notice of
substitution designating the name, address, telephone number,

[telecopier number, if anv, ] and State Bar of Texas

identification number of the substitute attorney, with the
signature of the atﬁorney tA‘be substituted, and an averment that
such substitution has the approval of the client and that the
withdrawal is not sought for delay . only. If the attorney in
charge withdfaws and ofher counsel remain or become substituted,
another counsel must be designated of record, with notice to all

other parties in accordance with Rule 21la, as attorney in charge.

)
(=7}
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¢ LAW OFFICES

KEITH M. BAKER PHIL STEVEN KOSUB SOULES &8 WALLACE
RICHARD M. BUTLER CARY W. MAYTON ATTORNEYS - AT - LAW

W. CHARLES CAMPBELL J. KEN NUNLEY A PROFESSIONAL CORPORATION
CHRISTOPHER CLARK SUSAN SHANK PATTERSON

HERBERT CORDON DAVIS JUDITH L RAMSEY TENTH FLOOR

SARAH B. DUNCAN SAVANNAH L ROBINSON REPUBLIC OF TEXAS PLAZA
MARY S, FENLON MARC 1. SCHNALL *

GEORGE ANN HARPOLE LUTHER H. SOULES 11 ™ 175 EAST HOUSTON STREET
LAURA D. HEARD WILLIAM T, SULLIVAN S5AN ANTONIO, TEXAS 78205-2230
RONALD J. IOHNSON JAMES P. WALLACE

512) 224~
REBA BENNETT KENNEDY (512) 224-9144

WRITER'S DIRECT OlAL NUMBER:

| July 18, 1989

Mr. FrankvL. Branson

Law Offices of Frank L. Branson, P.C.
2178 Plaza of the Americas
North Tower, LB 310

Dallas, Texas 75201

Re: Proposed Change to Rule 10

Dear Mr. Branson:

Enclosed please find a copy of requested change to TRCP 10

proposed by Justice Nathan L. Hecht.

TELEFAX
SAN ANTONIO
(512) 224-7073

AUSTIN
(512) 327-4105

Please prepare to report on
the matter at our next SCAC meeting.

on our next agenda.

I will include the matter

As always, thank you for your keen attention to the business

Very/ﬁégz;‘;gurs,

-

of the Advisory Committee.

LHSIII/hjh
Enclosure

cc: Honorable Nathan L. Hecht
Honorable David Peeples

AUSTIN, TEXAS OFFICE: BARTON OAKS PLAZA TWO, SUITE 315
901 MoPAac EXPRESSWAY SOUTH, AUSTIN, TEXAS 78746
e, DING, SUITE 120
i\ HRISTI, TEXAS OFFICE: THE GOO BUIL . I
cormus 60O LEOPARD STREET, CORPUS CHRIST, TEXAS 78473
(512) 883-7501
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RULES OF APPELLATE PROCEDURE

waan thirty davs after the judgment was
virsuant to Rule 329 of the Texas Rules of
;eedure, when process has been served by
tion, the periods provided by subparagraph

+ir snull be computed as if the judgment were
wnenoon the date ot filing the motion.

-1 MNotice of Judgment of Appellate Court.
voien the court of appeals renders judgment or
.waits or overrules a motion for rehearing, the
" -+ shall immediately give notice to the parties or

« attorneys of record of the disposition made of
:use or of the motion, as the case may be. The
=hall be given by first-class mail and be so
el us to be returnable to the clerk in case of

sanlveryv,

. Xo Notice of Judgment of Appellate Court.
-ithstanding any provision of these rules con-
-m« the time for filing 4 motion for extension of
- <eriod tor tiling a motion for rehearing, applica-

v tor writ of error. or petition for discretionary
~ww, an extension of such period may be granted
. ite appellate court in which a motion for exten-
a would properly be filed on sworn motion show-
: that neither the party desiring to file such
‘tiun tor rehearing, application for writ of error,
- setition for discretionary review nor his attorney
it notice or actual knowledge of the judgment or
sler from which such period began to run before
e last day of such period and stating the earliest
“ate either the party or his attorney received such
satice or actual knowledge. Such a motion for
-xtension shall be filed within fifteen days of the
-wiie either the party or his attorney first had such
otice or actual knowledge, but in no event more
:han ninety days after the beginning of such period.
“Yhen such a motion is granted, the period in ques-
tion shzll begin to run on the date of granting the
motion.

Rule 6. Communications With the Appellate
Court
Correspondence or other communications relative
to any matter before the court must be conducted
with the clerk and shall not be addressed to or
conducted with any of the justices or judges or
ather members of the court’s staff.

Rule 7. Substitution of Counsel

Counsel shall be nermitted to withdraw or other
counsel may be substituted upon such terms and
conditions uas may be deemed appropriate by the
appellate court. The motion for leave to withdraw
as counsel shall be accompanied by either a showing
that a copy of the motion has been furnished to the
party with a notice advising the party of any ensu-

ing deadlines and settings of the cause or written
acceptance of employment by new counsel indicated.

Rule 8. Agreements of Counsel

All agreements of parties or their counsel relating
either to the merits or conduct of the case in the
court or in reference to a waiver of any of the
requirements prescribed by the rules, looking to the
proper preparation of an appeal or writ of error or
submission, shall be in writing, signed by the par-
ties or their counsel, and filed with the transeript or
be contained in it, and, to the extent that such
agreement may vary the regular order of proceed-
ing, shall be'subject to such orders of the appeilate
court as may be necessary to secure a proper pre-
sentation of the case.

Rule 9. Substitution of Parties

(a) Death of a Party in Civil Cases. If any
party to the record in a cause dies after rendition of
judgment in the trial court, and before such cause
has been finally disposed of on appeal. such cause
shall not abate by such death, but the appeal may
be perfected and the court of appeals or the Su-
preme Court, if it has granted or thereafter grants
a writ therein, shall proceed to adjudicate such
cause and render judgment therein as if all parties
thereto were living, and such judgment shall have
the same force and effect as if rendered in the
lifetime of all parties thereto. If appellant dies
after judgment, and before the expiration of the
time for perfecting appeal, sixty days after the date
of such death shall be allowed in which to perfect
appeal and file the record, and all bonds or other
papers may be made in the names of the original
parties the same as if all the parties thereto were
living.

(b) Death of Appellant in a Criminal Case. If
the appellant in a criminal case dies after an appeal
is perfected but before the mandate of the appellate
court is issued, the appeal shall be permanently
abated.

(¢) Public Officers: Separation from Office.

(1) When a suit in mandamus, prohibition. or
injunction is brought against a person holding a
public office, in his official capacity, and after
final trial and judgment in the trial court. and
appeal has been taken, if such person should
vacate such office, the suit shall not abate, but his
successor may be made a party thereto by a
motion showing such facts.

(2) Unless waived, the clerk shall give the suc-
cessor ten days notice of such motion, whereupon
the court shall hear and determine same, and its

Rule 9
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LAW OFFICES
KEITH M. BAKER PHIL STEVEN KOSUB SQULES 8 WALLACE TELEFAX
RICHARD M. BUTLER CARY W. MAYTON - ATTORNEYS = AT - LAW .
W CHARLES CAMPBELL ). KEN NUNLEY A PROFESSIONAL CORPORATION SAN ANTONIO
CHRISTOPHER CLARK SUSAN SHANK PATTERSON 512) 224-7073
HERBERT GORDON DAVIS JUDITH L RAMSEY TENTH FLOOR .
SARAH B. DUNCAN . SAVANNAH L ROBINSON REPUBLIC OF TEXAS PLAZA AUSTIN
MARY 5. FENLON MARC J. SCHNALL *
GEORCE ANN HARPOLE LUTHER H. SOULES 1f 1 175 EAST HOUSTON STREET (512) 327-4105
LAURA D. HEARD WIHLIAM T. SULLIVAN SAN ANTONIO, TEXAS 78205-2230
RONALD 1. JOHNSON JAMES P. WALLACE *

-9144

REBA BENNETT KENNEDY (512) 224-914

WRITER'S DIRECT DIAL NUMBER:

July 18, 1989

Mr. Frank L. Branson
Law Offices of Frank L. Branson, P.C.

2178 Plaza of the Americas
North Tower, LB 310

Dallas, Texas 75201

Re: Proposed Change to Rule 10 and TRAP 7

Dear Mr. Branson:

I forwarded to you under separate cover a proposed change to
TRCP 10 submitted by Justice Nathan L. Hecht. Please consider
any changes which need to be made to TRAP 7 as well. Please

prepare to report on this matter at our next SCAC meeting. I
will include the matter on our next agenda.

As always, thank you for your keen attention to the business

of the Advisory Committee.
Very E;p{;?yours,
.~ —~ A /
T

1]
LUTHER H. SOULES IIT

LHSIII/hijh
Enclosure

cc: Honorable Nathan L. Hecht
Honorable David Peeples
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TRCP 63. Amendments [and Responsive Pleadings]
Parties may amend their pleadings, [respond to pleadings_on

file of other parties,] file suggestions of death and make

representative parties, and file such other pleas as they may
desire by filing such pleas with the clerk at such time as not to
operate as a surprise to the opposite party; provided, that any

Anéndmgny [pleadings, responses, or pleas,] offered for filing.

within seven days of the date of trial or thereafter, or after
such time as may be ordered by the judge under Rule 166, shall be
‘filed only after leave of the judge is obtained, which leave
‘shall be granted by the judge unless there is a showing that such

Angndneny [£filing] will operate as a surprise of the opposite

party.

[COMMENT TO 1990 CHANGE: To require that all trial pleadings of

all parties, except those permitted by Rule 66, be on file at

least seven days before trial unless leave of court permits later

filing.]

00130
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TRCP 166. Pre-Trial [Conference]l Pre¢edures //Formulating
Tsghgs |

In any action, the court may in its discretion direct the
attorneys for the parties and the parties or their duly author-
ized agents to appear before it for a conference to consider:

(a) All [pending] dilatory pleas[,] Apd/#A11 motions[,] and
exceptions YEIALIAG/te/A/suit/bendling; |

(¢b) The necessity or desirability of amendments to the
pleadings;

((c) Requiring written statements of the parties’
contentions;]

(bd) [Contested issues of fact and] Th¢ simplification of

the issues;

(de) The possibility of obtaining Adniggidng [stipulations]
of fact Apnd/of/APEURENLE/VRIEH/WILL/AYPLA/ UAREEEEEAYY /DY PBE ]
O (#) LE1 TRE/LIMILAEION/BE /ENg /MARPRY /BF [ SrPELE /W 1EREEEEE

[The identification of legal matters to be ruled on or decided by

the courti;

[(g) The exchange of a list of direct fact witnesses, other

than rebuttal or impeaching witnesses the necessity of whose
testimony cannot reasonably be anticipated before the time of

trial, who will be called to testify at trial, stating their

address and telephone number, and the subiject of the testimony of

each such witness:

(h) The exchange of a list of expert witnesses who will be

called to testify at trial, stating their address and telephone

0013
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number, and the subject of the testimony and opinions that will

be proferred by each expert witness:

(1) Agreed applicable propositions of law and contested

issues of law:

(i) Proposed -jury charge dguestions, instructions, and

defintions for a djury case or proposed findings of fact and

conclusions of law for a non-ijury case:

(k) The marking and exchanging of all exhibits that any

party may use at trial and stipulation to the authenticity and

admissibility of exhibits to be used at trial:

(1) Written trial objections to the opposite party’s

exhibits, stating the basis for each obijection:

LE) [m] The advisability of a preliminary reference of
issues to a master or auditor for findings to be used as evidence
when the trial is to be by jury.

{(n) The Settlement of the case. To aid such consideration,

the court may encourage settlement. ]

LgY (o) Such other matters as may aid in the disposition of
the action. The court shall make an order that recites the
action taken at the pre-trial conference, the amendments allowed
to the pleadings, the tiﬁe within which same may be filed, and
the agreements made by the parties as to any of the matters con-
sidered, and which 1limits the issues for trial to those not
disposed of by admissions([,] @Y agreements of counsel(, or

rulings of the court]; and such order when ¢ptéyéd [rendered]

shall control the subsequent course of the action, unless

modified at the trial to prevent manifest injustice. The court

d:®scac®trcpl66

2
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in its discretion may establish by rule a pre-trial calendar on
which actions may be placed for consideration as above provided

and may either confine the calendar to jury actions or extend it -

to all actions.

([COMMENT TO 1990 CHANGE: To add new paragqraphs to broaden the

scope of the rule and to express the ability of the trial courts

at pretrial hearings_to encourage settlement.]

00133
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KEITH M. BAKER
RICHARD M. BUTLER

W. CHARLES CAMPBELL
CHRISTOPHER CLARK
HERBERT CORDON DAvIS
SARAH B. DUNCAN
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CEORCE ANN HARPOLE
LAURA D. HEARD

2HIL STEVEN KOSUB
CARY W. MAYTON

I. KEN NUNLEY

SUSAN SHANK PATTERSON
JUDITH L RAMSEY
SAVANNAH L ROBINSON
MARC J. SCHNALL *
LUTHER H. SOULES 113 1
WILLIAM T. SULLIVAN )

LAW OFFICES

SOULES 8 WALLACE

ATTORNEYS - AT - LAW
A PROFESSIONAL CORPORATION

TENTH FLOOR
REPUBLIC OF TEXAS PLAZA
175 EAST"HOUSTON 'STREET

TELEFAX
SAN ANTONIO

(512) 224-7073

AUSTIN
(512) 327-4105

SAN ANTONIO, TEXAS 78205-2230
\512) 224-9144

RONALD ). JOHNSON
REBA BENNETT KENNEDY

IAMES P. WALLACE *

WRITER'S DIRECT DIAL NUMBER:

July 24, 1989

Professor William V. Dorsaneo III
Southern Methodist University

S e N am G =8 e Q€ - - Ilé 1;- - u.i.nn’.lni -

Dallas, Texas 75275
Re: Proposed Changes to Rule 166
{: Texas Rules of Civil Procedure -
Dear Bill:
Enclosed herewith please find a redlined version of TRCP
166. Please be prepared to report on this matter at our next
SCAC meeting. I will include the matter on our next agenda.
As always, thank you for your keen attention to the business
of the Advisory Committee.
/
i
N A —
UTHER H. SOULES III
LHSIII/hjh
Enclosure
cc: Justice Nathan Hecht
Honorable David Peeples
o

AUSTIN, TEXAS OFFICE: BARTON OAKS PLAZA TWO, SUITE 315
901 MoPac EXPRESSWAY SOUTH, AUSTIN, TEXAS 78746
. 4512) 328-55H
i’ CORPUS CHRISTL, TEXAS OFFICE: THE 60O BUILDING, SUITE 1201
’ : 600 LEOPARD STREET, CORPUS CHRISTI, TEXAS 78473
(4 ]
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R. GARY STEPHENS
A. REAGAN CLARK

KIRK B. PURCELL
JOE BRENT STEPHENS
BRUCE W. BAIN
STEPHANIE NELSON
MAURICE A. LEHMANN

COUNSFEL TO THE FIRM
— - {715)-224-95%+ —

STEPHENS & CLARK
ATTORNEYS AT LAW
520 POST OAK BLVD.
SUITE 600
HOUSTON. TEXAS 77027
~(713) 629-1111
FAX (713) 622-9248

AUBREY J. FLOWERS
COUNSEL TO THE FIRM
2511 NORTH ST. MARY'S
SAN ANTONIO. TEXAS 78212.3789
(512) 753-9439

Thomas R. Phillips,
Supreme Court of

Dear Judge Phillips:

July 13, 1989

ef Justice

Kot 00)  nie HE

&:pﬁ ik
V11 89 S

SUGAR LAND OFFICE

‘LLSSS SOUTHWEST FREEWAY
e SUITE 240
SUGAR LAND. TEXAS 77478
(713) 2¢42-1112

AUSTIN OFFICE

~ . .CAPITALVIEW CENTER

1301 CAPITAL OF TEXAS HWY. SOUTH
SUITE B122
AUSTIN, TEXAS 78746-6513
(713) 328-1199 -

In reviewing our Texas Rules of Civil Procedure I do not see

where it is stated or defined that "officers" taking a deposition
must be independent, etc.

I know that in order to be certified that they have to follow
certain guide lines which were recently 1mplemented on January 1,

1989.

It has recently come to my attention that a number of entities

‘are contracting with court reporters for the furnishing of court
reporting services on a continual basis. I, therefore, feel that
the Supreme Court Advisory Committee and the Supreme Court need to

address this question in conjunction with their rule making
authority.

Though I have no instance in which this practice has
+interfered with the official court reporters impartiality, I can
predlct with a defendant to do all their work if the court reporter
is under contract, that court reporters may be more concerned about

losing their contract than in being equally impartial to both the
attorneys for the plaintiffs and the defendants.

I would appreciate the consideration of this potent1a1 problem
by the rule making committee and would offer in connection
therewith the attached excerpt from the National Shorthand Reporter

of March, 1989 and the code of ethics from National Shorthand
Reporters. .




July 13, 1989
(i Page -2-

Thank you for your attention in this matter.

Very truly yours,

R. GARY STEPHENS

3wp:rule.ltr

cc:
Mr. Mike Perrin
Texas Trial Lawyers Association
1220 Colorado
Austin, Texas 78701-1878

Mrs. W. Mary Truman-Allen
Certified Court Reporter
99 Detering, Suite 255

(; Houston, Texas 77007

Mr. W. James Kronzer

1001 Texas Ave.

Suite 1030 ’
Houston, Texas 77002 ‘ -

Mr. Ronnie Krist

Krist, Gunn, Weller, Neumann
& Morrison -

17050 E1 Camino Real
Houston, Texas 77058-2667

Mr. Stanley Krist

Krist, Kinney, Puckett & Riedmueller
2260 Five Post Oak Park

Houston, Texas 77027

Mr. G. P. Hardy

Hardy, Milutin & Johns
500 Two Houston Center
Houston, Texas 77010

Mr. Robert Taylor
3400 One Allen Center
Houston, Texas 77002

C

- 1. 00136
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Mr. Michael S. Hays
Hays, McConn, Price & Pickering
400 Citicorp Center
Houston, Texas 77002

‘Ms. Michol O'Connor
P.0O. Box 25337
Houston, Texas 77265

Mr. James B. Sales -
Fulbright & Jaworski
1301 McKinney

Houston, Texas 77010

~—=D>Mr. Luther H. Soules
Soules & Reed
800 Milam Building
San Antonio, Texas 78205-1695
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[Tke fnllouzng ie an excergt from the
Showease Seminar preseniatica g:ven
at the NSRA conveation this past -fuiy.

pra'con presentetions regarding tari-
ous renarting issues. These issues were
discussed in the spmt of pursuing the
conventicn's theme, “Dare To Change.”
Steakers were not limited to their ner-
soral views on the "ubjec.' ot hand, but
were to espouse one of the viewpaints
under consideration. Alter aa introdic-
tion by President-Elect Bleck, ecch cf
the te speakers wes limited to 3 three-
mrnute presenzation.)

MARTEY BLOCK: Are contracts

thay in conformity with the certificare
plsced at the conclusicn of a depesition
By the reporter? What impact does
certracting with insurance ccmpanies
have cn gur professional imaze? Daoes
insurance ¢ompary contracting ad-
versaly affact the atiitude of ths re.
parter azsigned to cover a dapesition
ar less than the zeing rate?

BIRANIE GOL DSTED*. ...'w rame
iz Ezmie Goidstain, West Palm Bsach,

¢ Florida.

is it ethical to contract with insurs
ance on‘pumvs to provide reporting
servicca? in resent veare that question
has been the subjact of muzh debate.

“Ethicai” is defined by Webster as

“conferming to 'ne standsrda of eca-
duct of a given professicn or group.”
The Cedz c" Profeszxoml Congust of
the Natigna! Sharthand Repariers Ase
sacialior~~and | lik2 our name—stated
in pert that the thorthand reperter
shali be fair and impartial tewerd aach
partinipant in all sepects of reporied
groseedings. By cigning the centificate
at the concius:on of & degosition or any
reported master, the reporter (s certify-
ing compiiance with our Cedas cf Pro-
fezsiencal Cenduct.

As members of NS2.4, we all sub.
serine o thal code, and therefore it is
af Lietle ¢ consequense to the reporser if
War teing reported was szeured

with an insurence
7t reporter’s duty Lo be
reporter i nat
~puis a fad; and

This seminar congisted of ¢ series of

with insuranse eompanies sthisal? Arg’

Insu rance Com

} pengate fer the lowar rate charged to

Laugt.

]
ethical prinzipal will ha paying the |
reposter the going rate. Doss the iower ]
rate charged ia Insurance company

cunsel resuit in increased chariss to
other counsel present? Agaia, thae ethis
cal and prudent princizal will net in-
crease chargea to othar counse! Lo ¢om-

insuranca cempery counsel hecavee it

is juat not good business gractice,
Amnong the meny reasons far 2

pn'r.c'p i to enter into thesg contracts

is an increased volume of buginess and
the ebili ity i expand its ¢client bess by
having thee pb:‘!umt} wimprezs sthay

coungel with the quality <f their serv- !
ice. :

The inzurance iadustey is & huge
consumer of products genarared by f‘1°
logal syster and, as s-.ch is eonatantl
striving to purchass its produsts in a
coat-f-ﬂ"tc::ve manner. In ur {reg sn-
terprize system, insurance campuries

have tha right .a run their businezsrs
at the least possible co3t, and raparting
corpanige have the right to eatar into
agreements which tenefit their busie |
nesses. -
- Fer the most part, inzurance ¢cin- :
panies realize the imporzanca of our

product and de not atismnt {6 imposa
the services of o particuis reporting
company on counse!, When thay 45,
ethical gc\me&i will resist such 2n az
termapt, On the ¢ther hand, our pref fug.
sional image is graztly 2nhanced by
our wi‘.l‘.ngness to submit hidz and
enter into neyotiations that foncluds
with a cant=aet that ia fair and equite-
ble to all parties.

The question is: ethics or entr e:re'
neur? The answer is: Lt cal nirepros
naurs and ethical repo tar subscrﬁ'&
ing to cur Code of Profezsienal Conduat |

will elavata our pro.essu..al tmags 0
its hignest peak,

JAMES WOITALLA: Ceood mem
ing. Jim Woitaliz frem Minneapeiis. |
Welsorns to our fair city,

Itkink we prasume much whin we
presume evaryone wiil tzhava in sn
ethicai menrer, I think we szaily dao
In fact, unicss you publish vour rates, |
item‘.za every Bul yaur firm lasums,

|
i

there i5 no guarsantee of ethies! zin- |

In v eripien, elnivont

"*"‘1""" RET

! know thas

riens. Tharswhat wa

;*\h,vv q‘hnf-;qrta 1i.
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rur

ArEnce cempany K
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n!'
dues ROTRLY
4 and thae cva.-:w

'..“ e:‘, 1

rapT
act

-

sXpanse of ‘q\.eezing 0

eliminanag the
weakest point by
duct. .
While ore presumes thzt the gus.
ity of the profucs will remain :
tent with cther pregucts prcduced w,
2ut the zanpefit of contracting,

s
ot
3

°
Ll
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‘~E
reporters will genesallv 7.
farm 22 well 28 they are pad. o . o -
sre not paid en egual amoung o-
base for prccu ing a transeripe,
will be 2us, Quaiity will be ozt
Thzre 5 a tumulative 7.
shat. Tre cumul 2tiva ergst iz .-
bar and th: tenea will papcsivy
sqxaab.. 12 AMORY
rake a “"ck ar‘*
ahd.,a xsav "

-

o

asurt ‘-;r-

aw s M
('Gu

of impart \.-.1.}’?
juregrity of cur Drc earion? T "1
to lose tre ;er:ewc- of ua as }:-as
lﬂ'}'-“&rnb‘&- thaA 5'\. 8¢
UAd
ering whenever we a:'_ appm.;cncfi -
an insurance fompany q;kms T
dlzcount, asxing for a free ride,
Mora ¢lften mm oot
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. The Committee on Profeasional

Responsibility tCOPR) is the successor
to the Cemmittee on Ethics. In 1979,
the Committee on Professicisul Res sponste
bility presented it3 recommendations
19 the convention in the form 4f the
Codeof Profzssicnal Responsibiitty. En-
forcemsznt and Discinlinary § Erecedures.
r:! Prafessional Practice Objectives,
hich were adonted by the convention.
The Presidert charged the 1035
committee to review the ¢xaeriences
with the code during the time it was
in effect arnd to evaluate its various
sections. Following that charge, the
commitiee studied the nistory of the
code fram its xmep'-cn and cema (o the
ceneleeion that, though sound in prin-
ciple, it ShOL.IG he revised {or brevity
and 2lavity. In eddition, the cemmittee
establisnea Mediation Proceduresz for
the membership in an effort to resolve
micabiy matiers in dispute arww—
out of the Cade of Professionsl Con-
duct, and changed thetitie of the Enforc
ment and Disciplinary Proceduresz 1o
Complaint Procedures.
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' 3
\’\éu the appearance of impropriety.

4. Preserve the confidentiality and
ensure the security of informacion, oral
or written, entrusted to the reperter
by any of thy parties in a prozeeding.

3. Be truthful and accurate when
making puklicstatermentsor when adver-
tising the reporter's qualifications or
the services provided.
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frem freelance reporting astivities that
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SOULES & WALLACE

ATTORNEYS = AT = LAW
A PROFESSIONAL CORPORATION

TENTH FLOOR
REPUBLIC OF TEXAS PLAZA
175 EAST HOUSTON STREET
SAN ANTONIO, TEXAS 78205-2230
(512) 224-9144

WRITER'S DIRECT OlAL NUMBER:

July 18, 1989

Professor William V. Dorsaneo III
Southern Methodist University

Dallas,

Re:

Dear Bill:

from R.

Texas

75275

Gary Stephens.
matter at our next SCAC meeting.

our next agenda.

As always, thank you for your keen attention to the business

Proposed Changes to Rule 206
Texas Rules of Civil Procedure

Enclosed herewith please find a copy of a letter I received

Please be prepared to report on this
I will include the matter on

of the Advisory Committee.

LHSIII/hjh
Enclosure
Justice Nathan Hecht

cC:

Sl

Honorable David Peeples

AUSTIN, TEXAS OFFICE: BARTON OAKS PLAZA TWO, SUITE 315
901 MoPac EXPRESSWAY SOUTH, AUSTIN, TEXAS 78746
(312) 328-5511
CORPUS CHRISTI, TEXAS OFFICE:; THE 600 BUILDING, SUITE 1201
GO0 LEQOPARD STREET, CORPUS CHRISTL, TEXAS 78473
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t BOARD CERTIFIED CIVIL APPELLATE LAW
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TRCP 206.

of Delivery

1. Certification.

Certification by Officer; Exhibits; Coples, Notice

The officer shall attach as part of the

deposition transcript a certificate duly sworn by such officer

which shall state the following:

e

(1) (No
(ii) (No

(iii) (No

(iv) (No
(v) (No
(vi) (No

(vii) that the original deposition transcript,

change.)
change.)
change.)
change.)
change.)

change.)

or a

copy thereof in event the original was not returned to the

officer, together with copies of all exhibits, yag/d¢livéréd

OF [RALIEA /LN /R [PRFLDALA /DY PPRY LY [ AAAY EEER /WY ABDEY / [ EEYLLF
EIER/VIER/ Y ELRER/ Y EEe 1L/ 2dWg#E @A/ /¥ [is in the possession

and custody of] the attorney or party who asked the first

question appearing in the transcript for safekeeping and use

at trial;

(viii) (No change.)

(No change.)

(No change.)

2. Delivery.

3. Exhibits.

4. ‘(No change.)
5. Copies.

6. Notice of Delivery.

d: /scac/rule206.doc

(No change.)

(No change.)

00141
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TRCP 248. Jury Cases

When a jury has beeﬂ‘demanded, questions of law, motions,

exceptions to pleadings, ¢#¢/ [and other unresolved pending
matters], shall, as far as practicable, be heard and determined

by the court before {h¢/AdY/A¢dldnated/ foy the trial [commences],

and jurors shall be summoned to appear on the day'so designated.

[COMMENT TO 1990 CHANGE: To provide a_ mechanism, in both bench

trials prior to the start of evidence and jury trials prior to

jury selection, and in both individual and central docket courts,

to seek and obtain rulings on matters of law, evdience; and

procedure affecting the trial.]

0014 Q d:®scac®rule248.doc
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(512) 299-5434

July 24, 1989

Professor J. Hadley Edgar
Texas Tech University
School of Law
P.O. Box 4030
Lubbock, Texas 79409

Re:

Tex. R. Civ.

Dear Hadley:

248.

SCAC meeting.

248

TELEFAX

SAN ANTONIO
(512) 224-7073

AUSTIN
(312) 327-4105

Enclosed herewith please find a redlined version of TRCP
Please be prepared to report on these matters at our next
I will include the matter on our next agenda.

As always, thank you for your keen attention to the bﬁsiness
of the Advisory Committee.

LHSIII/hjh
Enclosure

\
!
/
/ )

LYTHER H. SOULES III

cc: Honorable Nathan L. Hecht
Honorable David Peeples
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CACKOWSKI & MURRAY

ATTORNEYS AT LAW

708 Rio Grande
P.O. Box 2006
Austin. Texas 78768-2006
(512) 469-9603

Mr. Luther H. Soules
Soules, Wallace

175 East Houston
San.Antonio, Texas 78205

Dear Mr. Soules:

Enclosed please find Mr. Murray's memorandum on date

conflicts arising from the appeal of a judgment of a case
tried to the court.

Sincerely,

Carla D. Me&rshall
Legal Assistant to
W. Michael Murray

CDM:hs
Enclosure
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MEMORANDUM

Luther H. Soules

Date conflicts arising from the appeal of a judgment of a
case tried to the court.

After judgment is rendered in a case tried to the court,
and upon request, the trial court is required to file its
findings of fact and conclusions of law within thirty
days after the judgment is signed (Rule 297, T.R.C.P.).
However, if the judge fails to file 'its findings and
conclusions within the thirty day period, the requesting
attorney must, within five days of the last day to file
the findings and conclusions, present to the judge a
reminder that the findings and conclusions have not been

filed (Rule 297, T.R.C.P.). The judge then has an
additional five days after the reminder to issue the
flndlngs and conclusions (Rule 297, T.R.C.P.). (What

happens if the judge fails to file the findings and
conclusions within this extension period is not clear,
but is not relevant to this problem.)

The Cost Bond on appeal is also due thirty days after the
judgment is signed, if no motion for a new trial is filed
(Rule 41(a)(l) T.R.A.P.). This rule is jurisdictional;
however, the time for filing the cost bond may be
extended an additional fifteen days upon filing the bond
and a motion is filed in the appellate court reasonable

explaining the need for the extension. (Rule 41(a)(2),
T.R.A.P.).

A motion for a new trial must also be filed within thirty
days after the Jjudgment is signed (Rule 329b(a),
T.R.C.P.) and must be amended within the same thirty day
period (Rule 329b(b), T.R.C.P.). The motion must be
clear and avoid generalities and must specifically

address the ruling of the court complalned of (Rules 321
and 322, T.R.C.P.).

All of this means that the trial court can delay filing
its findings and conclusions until after the cost bond

and motion for a new trial are due, with no adverse
consequences.

None of this would normally be a problem, since there is
no longer a requirement to file a motion for a new trial
as a prerequisite to an appeal and failure to file a
motion for a new trial, in a case tried to the courb“‘

< 00145




does not waive any points to be relied on, on appeal
‘(Rule 324, T.R.C.P.). One could, normally, either file a
motion for a new trial alleging that some ruling on a
procedural or evidentiary point was erroneous and "buy
time" to perfect the appeal until after the trial court
issues its findings and conclusions or simply file the
cost bond and perfect the appeal prior to receiving the
trial court's reasons for issuing its judgment.

The problem, though, arises when these rules are read in

the light of Rule 13, T.R.C.P., which reads, in relevant
part,

The signature of attorneys or parties
constitute a certificate by them that they
have read the pleadings, motion, or other
paper; that to the best of their
knowledge, information and belief formed
after reasonable inquiry the instrument is
not groundless and brought in bad faith or

groundless and brought for the purpose of
harassment.

Sanctions under this rule are mandatory.

The problem arises, as it did in the case that I was
involved in, when the trial court does not issue its
findings and conclusions until after the thirty day
period has run. To file a motion for a new trial simply
to "buy time" before one has reviewed the findings and
conclusions, runs too close to "bad faith", and would be
difficult, at best, to sustain the burden of "reasonable
inquiry." The same problem occurs if one files a cost

" bond to perfect the appeal. I truly am at a 1loss to

determine how one meets the requirement of "reasonable
inquiry" and lack of "bad faith" if one is faced with a
judgment that recites only that one party is entitled to
judgment against the other party or, as occurred in my
case, a basic "take nothing” 3judgment was rendered,
without any reasons therefore.

My solution, when faced with this dilemma, was to wait
until after the trial court had issued its findings and
conclusions, file the cost bond, and file a motion for
extension of time to file the cost bond within the
fifteen day grace period, alleging as the grounds for the
motion that as counsel I had not been able to adequately




10.

11.

make the reasonable inquiry to determine if am appeal was
-justified without the findings and conclusicas.

The Supreme Court, in the Garcia v. Kastner Tarms, Inc.
opinion, handed down a week or so ago, held #hat wvhat I
had done constituted a "“mistake of law,® infewring that
such a mistake constituted negligence cn wy part, but
that such a mistake constituted a reasonable ewplanation,
and that the extension should have beemn granted and
remanded the case. I should add that the copiniom daoes
not address the Rule 13 problem nor state what the
procedure was that I should have followed.

Of course, a finding of attorney negligenze by the
Supreme Court, would open up the attorney to a Iiability
claim by the client.

SOLUTION: My recommended solution them is ta nake a
motion for a new trial and the filing of a cost bond Guwe
after the trial court is required to file its findings
and conclusions. The easiest way would be to nake the
motion for a new trial and cost bond due to be Ffiled
seventy-five days after the Jjudgment is signed. My
rationale for this is that the judge initially has thirty
days to file its findings and conclusions. If the court
does not do so, the party requesting has an additioaal
five days to give the court notice of the failure to file
the findings and conclusions. The trial court then has
an additional five days to file its initial findimgs amd
conclusions. If either party desires that the court
issue additional -findings, that party has five days from
the date of the issuance of the initial findings amnd
conclusions to request additional findings and
conclusions and the court has five days to respend to
that request. The total of this time is fifty days from
the date of judgment. This would make the motiom for a
new trial and/or the cost bond due twenty-five days after
all action on the findings and conclusions skould have
expired. The other solution is to make the mctiam for a
new trial and the cost bond due twenty-five {ox thirty)
days after the trial court's issuance of its final
findings and conclusions. I do not believe tkat twemnty-—
five or thirty days is an inordinately long delzmy and
would certainly make a motion for a new ¢&rial more
meaningful than the present timetable allows.
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One other matter in this area that presents a definite
and substantial pitfall is the requirement,

If the trial judge shall fail so to file
them [findings and conclusions], the party
so demanding, in order to complain of the
failure, shall, in writing, within five
days after such date, call the omission to
the attention of the judge ... (Rule 297,
T.R.C.P.) -

This requires that the reminder must be presented to the
judge, personally, otherwise the appellant waives the
findings and conclusions and all presumptions in favor
of the judgment are sustained, effectively precluding an
meaningful appeal. Filing the reminder with the clerk of
court is not enough (Zaruba v. Zaruba, 498 S.W.2d 695,

697-698 (Tex. Civ. App. - Corpus Christi 1973, dis.)).
In the case that I was involved in, the 3judge rides
circuit in South Texas. Therefore, to present this to

the judge required that I first locate him and then take
a full day to go to the courthouse he was holding court

in (Sinton) and wait until he was on a break to present.

the reminder. An onerous burden, at best. The cost to
the client to present this "reminder" to the judge was

also considerable. I am not sure what would have
happened if the judge had been on vacation or ill or
simply not around. I guess that the client would have
lost his appeal. I somehow feel that this rule is an

anomaly and that a party should not be put at risk to
lose his right to appeal on so tenuous a ground as
failing to personally remind a trial judge of his duties
to issue findings and conclusions within five days of
when he was supposed to have done issued them.

Rule 297, T.R.C.P., 1is especially onerous given the
normal practice in Texas courts, which is that counsel
for the prevailing party normally prepares the findings
and conclusions for the judge. The prevailing party is
unreasonably and unfairly benefitted if his counsel is
able to delay preparing the findings and conclusions for
the judge's signature past the requisite deadlines. A
fairer system then would seem to be that after the
initial thirty days has expired, the burden shifts to the
party attempting to sustain the judgment, to obtain
findings and conclusions. This could be accomplished in
one of several ways but the easiest method would be to
amend the rule to allow either party to bring the failure
to file findings and conclusions after thirty days to the
attention of the trial court, but eliminate, by rule, the

4



presumption in favor of the judgment if no findings and
conclusions have been filed. This would simply mean that
(T without findings and conclusions, the judgment must stand

or fall on the record, without any appellate presumption
as to its validity.

I regret that the time constraints and my normal practice
have not allowed me to do a more extensive and formal legal
memorandum on this subject; however, I have given you the
benefit of my analysis of the problems and my proposed

solutions. If you have any dquestions or need additional
information please feel free to give me a call.
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W. Michael Murra

CACKOWSKI & MURRAY
708 Rio Grande

P.0O. Box 2006
Austin, Texas 78768
512-469-9603
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WRITER'S DIRECT DIAL NUMBER:
(512) 299-5434
July 27, 1989
Professor J. Hadley Edgar
Texas Tech University
School of Law
P.O. Box 4030
Lubbock, Texas 79409
Re: Tex. R. Civ. P. 296
Dear Hadley:
( Enclosed herewith please find a copy of a letter from W.

Michael Murray regarding TRCP 296. Please be prepared to report
on these matters at our next SCAC meeting. I will include the
matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

LUTHER H. SOULES III

‘LHSIII/hjh

Enclosure

cc: Honorable Nathan L. Hecht
Honorable David Peeples
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Rule 329. Motlon for New Trial on Judgment Following Citation
. by Publication

In cases in which judgment has been rendered on service of

' process by publication, when the defendant has not appeared in

person or by attorney of his own selection:

(a) The court may grant a new trial upon petition of the
defendant showing good cause, supported by affidavit, filed
within two years such after judgment was signed. The parties adversely
interested in such judgment shall be cited as in other cases.

(b) Execution of such judgment shall not be suspended unless
the party applying therefor shall give a good and sufficient bond

payable to the plaintiff in the judgment, in an amount fixed in ..

accordance with Appellate Rule 47 relating to supersedeas bonds,
to be approved by the clerk, and conditioned that the party will
prosecute his petition for new trial to effect and will perform

such judgment as may be rendered by the court should " its -dec-.
cision be against him.

(¢) If property has been sold under the judgment and execu-
tion before the process was suspended, the defendant shall not
recover the property so sold, but shall have judgment against the
plaintiff in the judgment for the proceeds of such sale.

"(d) If an interest in property has been leased under the
judgment, before the process was suspended, the defendant shall

not be allowed to rescind the lease, but shall have judgment

against the plaintiff for the proceeds resulting from the lease

of such interest.”

(e) If the motion is filed morevthan thirty days after the

judgment was signed, the time period shall be computed pursuant
to Rule 306a(7).
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Mr. Harry Tindall
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2801 Texas Commerce Tower
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Re: Tex. R. Civ. P. 329

Dear Mr. Tindall:

August 31, 1988

WAYNE |. FACAN

P

ASSOCIATED COUNSEL

TELECOPIER
(512) 224-7073

Enclosed herewith please find a copy of a letter I received

from Skipper Lay regarding Rule 329.
report on this matter at our next SCAC meeting.

the matter on our next agenda.

Please be prepared to
I will include

As always, thank you for your keen attention to the business

of the Advisory Committee.

Very,

WUTHER H. SOULES III
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CaRrTER C. Rusn FacsiMILE

*BOARD CERTIFIED - OIL, GAS & MINERAL LAW (312) 489-0123
**ALSO LICENSED IN CALIFORNIA

August 16, 1988 . g (d
Mr. Robert W. Fuller

Cotton, Bledsoe, Tighe & Dawson -

Attorneys at Law , da——
Suite 300 - '

United Bank Building
500 West Illinois
Midland, TX 79701

RE: Proposed "Fuller-Cummings" Amendments
to Statute and Texas Rules of Civil
Procedure

(: Dear Bob:

Thank you for your submittal of July 28, 1988, a copy of
which was sent to me. We have now placed your proposed amendment
to the Texas Civil Practice & Remedies Code §64.091 with the

State Bar, hopefully for inclusion in the State Bar legislation
package.

As I understand your submittal, you actually submitted a pro-
posed revision to the Texas Civil Practice & Remedies Code, and
also to Rule 329 of the Texas Rules of Civil Procedure. The
scope” of the 0il, Gas & Mineral Law Section's work this year
involved statutory revisions and revisions or amendments-to rules
for consistency with the statutes. As we read your proposed
addition to Rule 329, it has no connection with your submission
for revision of the Texas Civil Practice & Remedies Code.

Therefore we return to you the materials you submitted
concerning Rule 329, and the proposed addition. We encourage you
to submit this proposed revision directly to the Supreme Court
Advisory Committee. A copy of the listing of committee mem-

bership (valid at least through June 1, 1988) ,is enclosed with
this letter.
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Mr. Robert W. Cummings
August 15, 1988

(T | Page- 2
7 .

In addition, I am sending some slightly different wording to
your Rules amendment than you previously submitted. Accordingly,
you may do with them as you see fit.

Thank you again for your submittal of the statutory revision
materials.

Sincerely yours,

LAY & COFFEY, P.C.

SL/fdw
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cc: Mr. Jan E. Rehler
Chairman '
0il, Gas & Mineral Law Section
(: Feferman & Rehler

P. 0. Box 23041 }
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Mr. Philip M. Hall

Prichard, Peeler, Hatch, Cartwright,
Hall & Kratzig

Attorneys at Law

Suite 1500 Texas Commerce Plaza

Corpus Christi, TX 78470

‘Mr. Jon R. Ray
Cox & Smith
Attorneys at Law

600 National Bank of Commerce Building
San Antonio, TX 78205

‘Mr. Luther H. Soules, III
Chairman

Supreme Court Advisory Committees
Soules, Reed & Butts

Attorneys at Law

800 Milam Building

San Antonio, TX 78205
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Rule 329¢ Motions to Set Aside Default Judgments

Rule 329b and the following rule shall be the exclusive rules

applicable to motions for new trial designed to effect the setting

aside of a default judgment:

(a)

(k)

(c)

The motion must be supported by affidavit testimony
alleging facts within the personal knowledge of the
affiant reflecting that the default was not intentional
or the result of conscious indifference:; that the movant
has a meritorious defense to the action; and that
setting aside the default will not prejudiée the
nonmovant except by depriving him of the default
judgment;

The trial court can require a hearing on the motion for
new trial on any just terms consistent with this rule
and Rule 329b; and.the trial court must hold a hearing
on the motion for new trial if requested by the movant
or the nonmovant, but the mere holding of a hearing
shall have no effect on the evidentiary value of
affidavits filed prior to the héaring;

The movant's affidavit testimony may be controverted by
affidavits (which, for the purposes of this rule,
constitute evidence if filed pfior to the hearing)
reflecting personal knowledge of relevant facts or by
other evidence of facts which would be admissible at
trial under the Rules of Evidence, but the filing of
opposing affidavits shall not be a prerequisite to the

introduction of evidence at the hearing;

100157
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(d)

(e)

If the movant's affidavit testimony is not controverted

by any facts proved prior to or during the heating, if

"

any, or prior to the ruling on the motion for new trial

if no hearing is held, and the testimony otherwise is

sufficient to satisfy the requirements of subsection (a)

of this rule, the trial court must grant the motion and

set aside the default judgment on such terms as it. deems

just; and

If the movant's affidavit testimony is controverted in
the manner and at the time(s) permitted in this rule,
the trial court must find the fécts and render a
decision consistent with those findings and the

requirements of subsection (a) of this rule.
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I LAW OFFICES \ﬂ%@ .
McCAMISH, INGRAM, MARTIN & BROWN 6070,4
' (\ _ ' A PROFESSIONAL CORPORATION [

650 MBANK TOWER
221 WEST 6TH STREET
1200 FIRST REPUBLICBANK TOWER AUSTIN, TEXAS 78701 SUITE 915

175 £. HOUSTON (512> 474-6575 WATERGATE 81X MUNDRED SUILDING
SAN ANTONIO, TEXAS 78205 TELECOPIER (512) 474-1388 WASHINGTON, D.C. 20037
(512) 225-5500 (202) 337-7900
TELEX 9108711104 / TELECOPIER (202) 338-1299
TELECOPIER (512) 2251283

January 6, 1987 \/4

Ms. Holly Halfacre

State Bar of Texas

800 Milam Building b00P
Austin, Texas 78705 fﬁl
Dear Ms. Halfacre:

Enclosed is a copy of an article which will be published in
the Baylor Law Review next month with the title "Default
Judgments: Procedure(s) for Alleging or Controverting Facts on
the Conscious Indifference Issue." The article concerns a
proposed new rule of civil procedure which, for your convenience,
I have copied and placed at the front of the article. I would
appreciate it if you would submit the rule and the article to the

State Bar's Advisory Committee on the Rules of Procedure for their
(: consideration.

Thank you for your cooperation in this matter.

Ve truly y s,

Aaron L. {a on

ALJ: tes

Enclosures
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SOULES, REED & BUTTS

800 MILAM BUILDING *+ EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

KENNETH W. ANDERSON (512) 224-9144 WAYNE |, FACAN
KEITH M. BAKER ASSOCIATED COUNSEL
STEPHANIE A. BELBER ’

CHARLES D. BUTTS TELECOPIER
ROBERT E. ETLINGER (512) 224-7073

MARY S. FENLON

PETER F. CAZDA

REBA BENNETT KENNEDY
DONALD |. MACH
ROBERT D. REED

HUCH L. SCOTT, IR.
DAVID K. SERCI

SUSAN C. SHANK

LUTHER H. SOULES 11l ' January 18, 1988
W. W. TORREY

Mr. Harry L. Tindall
Tindall & Foster

2801 Texas Commerce Tower
Houston, Texas 77002

RE: Rule 329b

Dear Harry: i -

Enclosed herewith please find a copy of a letter I received
from Aaron L. Jackson regarding Rule 329b. Please review this
rmatter and be prepared to speak on same at our next committee
meeting. I am including same on our agenda.

Very truly yours,

IIT

LHSIII/hjh /

Enclosure
cc: Mr. Aaron L. Jackson
Justice James P. Wallace
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In any case involving an appeal from a default judgment,
appellate courts slavishly cite the three-pronged test from

Craddock v. Sunshine Bus Lines, Inc.,l as "the guiding rule or

principle which trial courts are to follow in determining whether
to grant a motion for new trial."2 According to that test, a
default judgment should be set aside if (1) failure of the
defendant to answer before judgment was not intentional or the
result of conscious indifference; (2) the motion for new trial
sets up a meritorious defense to the plaintiff's cause(s) of
action; and (3) setting aside the default judgment will not cause
delay or.otherwise prejudice the plaintiff;3

Despite the unanimity on the substance of the CraddockAtest,
however, reported appellate court decisions reflect different
beliefs about the procedure(s) the advocate must use in various
contexts to comply with the test or to demonstrate the movant's
noncompliance with it. In particular, no consensus seems to exist
among appellate courts concerning fhe proper procedure for
controverting facts alleged by the defaulting party in an attempt
to show that the default was not intentional or the result of
conscious indifference.

According to their published opinions, appellate courts would
not agree on the answers to the following questions: Must the

nonmovant file opposing affidavits as a prerequisite for

introducing live testimony or other evidence at an evidentiary

hearing on the motion for new trial?4 If the movant submits

uncontroverted affidavits to show the default was not intentional
or the result of conscious indifference, are those affidavits

sufficient to defeat the default judgment even if the trial’ court

00161
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holds a hearing on the motion for new trial?3 If the mbvant
submi£s affidavits which meet all ﬁhe requirements of the Craddock
test, are those affidavits sufficient to defeat the default
judgment even if they are controverted?®

In an attempt to describe for the prqctitioner the proper
procedure for showing or disputing that the-failure to answer was
intentional or the result of conscious indifference, this article
offers two things:

1. An analysis of case law before and after the Supreme

Court's watershed %ecision in Stradkbein v. Prewitt;”?

and
2. A new rule of civil procedure designed to elucidate in
detail the proper procedures for defending and opposing
default judgments before the trial court.
Strackbein

In Strackbein v. Prewitt, supra, the Supreme Court reversed a

default judgment upheld by the San Antonio Court of Appeals. The
trial court refused to set the judgment aside after a hearing in
which the defaulting party presented oral argument on his motion
for new trial. Neither the movant nor the nonmovant made a record
of the hearing;8 so, when the case came to the appellate courts,

the record contained only the uncontroverted affidavits of the

movant. Accordingly, the Supreme Court held:

Where factual allegations in a movant's affidavit are not
controverted, a conscious indifference question must be
determined in the same manner as a claim of meritorious
defense. It is sufficient that the movant's motion and
affidavit set forth facts which, if true, would negate
intentional or consciously indifferent conduct.?
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The Supreme Court does not say in this passage (or anywhere else
in the opinion) that the nonmovant must controvert the movant's
affidavits by filing controverting affidavits as opposed to other
types of controverting evidence. Both the Supreme Court opinion
in Strackbein, and the Supreme Court file in the case, indicate

that the nonmovant had made no attempt of any kind to controvert

the movant's affidavits.10

In such a context, it is easy to accept the following broad
language which appears at the very end of the Strackbein opinion:

Finally, Strackbein contends that if the trial court conducts
a hearing on a defaulting defendant's motion for new trial,
the appellate court should not substitute its discretion for
that of the trial court. The issue is not one of which
court's discretion shall prevail. Rather, it is a matter of
the appellate court reviewing the acts of the trial court to
determine if a mistake of law was made. The law in the
instant case is set out in Craddock. That law requires the
trial court to test the motion for new trial and the
accompanying affidavits against the requirements of Craddock.
If the motion and affidavits meet these requirements, a new

trial should be granted. In this case those requirements
have been met.ll

Taken alone outside the context of the particular facts in
Strackbein, however, this language can support such a broad
reading of Strackbein that neither an evidentiary hearing nor
controverting affidavits can defeat a motion supported by
affidavit testimony indicating an absence of conscious

indifference. See, Southland Paint v. Thousand Oaks Racket
Club.12

After Strackbein: Southland

In Southland, the movant requested a hearing on the motion
for new trial. Because Strackbein did not require the hearing

simply because the nonmovant had filed conclusory affidavits
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opposing the movants, and the opposing affidavits contained no

(T facts about the events leading up to the default, the hearing need
not have been requested for evidentiary reasons. Instead, the
hearing simply could have given Southland an oral opportunity to
persuade Judge: Rivera to set aside the default judgment if the
written motion for new trial had not persuaaed him on its own.

A record on the proceedings in the hearing was presented to
the appellate court. The record reflects that the nonmovant
presented live testimony. The movant argued this testimony did
not controvert the affidavit testimony supporting the motion for
new trial because the testimony did not come from someone with
personal knowledge of facts leading to the default, and because
the evidence was in the form of an opinion grounded upon an
erroneous definition of conscious indifference. The San Antonio

(: court's majority opinion in Southland does not explicitly reject
or accept the movant's argument in this regard. Instead, the
court, citing Strackbein, simply broadly held that the movant's
affidavits met the Craddock test and, therefore, the default had
to be reversed. |

Neither the majority nor the dissenting opinion in Southland
addresses the effect of the nonmovant's affidavits. or testimony.
According to the weight of authority, the nonmovant's affidavits
and festimony may have been irrelevant because neither
controverted the facts leading up to the default, as alleged in
the movant's affidavits. Because the San Antonio court does not

make this clear in its opinion in Southland, however, the opinion

(» could be read to support an argument that, once the movant files
- affidavit testimony which, if true, meets the Craddock test,
& i -4 -
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controverting evidence of any kind, even on the conscious
indifference issue, is irrelevant, and the trial court must grant
the motion for new trial. -

In dissent in Southland, Chief Justice Cadena also did_notA
mention the issue of controverting evidence. Instead, the Chief
Justice opined that because the movant presented no testimony at
the hearing, it had failed to discharge the burden it was required
to bear to get the default set aside.l3 This dissent reflects a

broad reading of Reedy Co., Inc. v. Garnsey,l4 according to which

the movant's affidavits automatically become insufficient (become
ﬁonevidence) to support a motion for new trial upon request b§-the
nonmovant for a hearing on the motion.

On May 13, 1987, the Supreme Court ruled fhat the San Antonio
court had committed no reversible error in Southland. In so
doing, the Supreme Court left standing the San Antonio's court
broad language interpreting Strackbein, according to which
controverting evidence of any kind is irrelevant as long as the

movant files an affidavit which meets the requirements of

Craddock.13

After Strackbein: Barber

In Peoples Sav. and Loan Ass'n v. Barber,l6é the San Antonio

court offered another interpretation of Strackbein which may

create problems for the practitioner. The procedural history of

Barber provides a good introduction to the problems. The movant

requested a hearing on the motion for new trial and called its own
affiants live to supplement their affidavit testimony. The
nonmovant filed a reply to the motion for new trial, but did not

offer and could not have offered affidavits to controvert the
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factual allegations of the movant's affiants. The nonmovant's
inability in this regardAmay not have been significant at the time
because the movant's affidavits seemed fatally deficient on the
meritorious defense issuel’ (as pointed out in the reply to the

motion for new trial).l8 At the time, Strackbein did not appear

to require the filing of counter-affidavits before the nonmovant
could take advantage of any controverting testimony elicited
during cross-examination of the affiants at the hearing.

At the hearing, the nonmovant did elicit from the affiants
testimony which contradicted their affidavit testimony. For
example, as one of the excuses for the defaﬁlt, one of the
movant's witnesses testified that, in a telephone conversation
designed to notify him that the movant had been served with
citation, he mistakenly thought he was being told only about a
letter that had been previously sent by Mr. Barber.l® This
testimony impeached the witness' affidavit in which he admitted
under oath that, on the ocassion in question, he was actually
advised that the movant had been served with court papers

concerning Mr. Barber's suit.20

During cross-examination, the trial court also asked
questions of the impeached witness, questions which the witness
avoided. The trial court denied the motion for new trial, and the
movant appealed.

The San Antonio court, in an opinion by Justice Chapa, took a
broad view of Strackbein and reversed the default judgment. The
court held:

Barber filed no controverting affidavits to the motion for

new trial . . . . Since Barber filed no controverting
affidavits, the trial court could only look to the record




before him at that time which included the motion for new
trial and the attached affidavits . . .

* * %

Barber asserts that we should consider the evidence adduced
at the evidentiary hearing [of which the court had a record]
on the motion for new trial in reviewing the trial court's
denial of the motion . . . . The Supreme Court, faced with
the same contention [sic], held: -

Finally, Strackbein contends that if the trial court
conducts a hearing on a defaulting defendant's motion
for new trial the appellate court should not substitute
its discretion for that of the trial court. The issue
is not one of which court's discretion shall prevail.
Rather, it is a matter of the appellate court reviewing
the acts of the trial court to determine if a mistake of
law was made. The law of the instant case is set out: in
Craddock. That law requires the trial court to test the
motion for new trial and the accompanying affidavits
against the requirements of Craddock. If the motion and

affidavits meet those requirements, a new trial should
be granted.?22

(Emphasis added.)

1"l |-fv Ill.-llll |l an l:!'lll l-l

(L The San Antonio court's holding in Barber creates at least
the following problems for the practitioner in this area:

1. For the first time it seems to require that the
nonmovant file controverting affidavits as a
prerequisite for the introduction of other controverting
evidence;

2. If for whatever reason, controverfing or opposing
affidavits are not available to the nonmovant, cross-
examination testimony of the movant's affiants
themselves cannot be considered by the trial court oﬁ
the conscious indifference issue; and

3. If controverting or opposing affidavits are not

available to the nonmovant, he has no way to defend the

C
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Strackbein did not have such a record; that the nonmovant had

default against an artfully worded, but false movant's
affidavit.

Under most circumstances, as was true in Barber, the
allegations made in the supporting affidavits as to intent or
conscious indifference are wholly within the knowledge of the
affiant(s) and concern facts which cannot be known personally to
the nonmovant. For example, in Barber, to explain the default,
the movant relied solély upon evidence of a telephone conversation-
during which a misunderstanding allegedly arose that resulted in
the default. The only witnesses to this alleged telephone
conversation were the two participants in if, and they were the
only affiants offered in support of the motion for new trial.23

In the Barber situation, which experience has shown to be
typical, the nonmovant can test the movants' proof 6nly by cross-
examining the affiant(s) regarding the truth or falsity of the
facts alleged in affidavit testimony. According to the San
Antonio court's holding in Barber, a nonmovant is effectively
deprived of his right to cross-examine the movant's affiants in
the vast majority of'default judgment cases. In those cases, the
nonmovant is left completely to the mercy of the affiants'
conscience or lack thereof.

Of course, in the motion for rehearing and in the application
for writ of error in Barber, the nonmovant argued that the live
cross-examination testimony from the affiants themselves did
controvert their affidavits; that the court did have beforé it a

record of the controverting evidence; that the appellate courts in

offered no controverting evidence of any kind in Strackbein;Z24
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that, accordingly, Strackbein was not in point; and that the

absence of controverting affidavits was irrelevant. At least

three members of the Supreme Court agreed with these arguments

when they granted the application for writ of error on October 7,

1987. Because the application was later withdrawn by agreement as

a result of the settlement, however, the Supreme Court did not
have a chance to address intermediate appellate.court

interpretations of the opinion in Strackbein.

If the Supreme Court had addressed the issues in Barber, it

could have defended the following rules:

1. The nonmovant must controvert the movant's affidavits on

the issue of conscious indifference; otherwise, they are
taken as true;25
The nonmovant can controvert the movant's affidavits on
the conscious indifference issue either by filing
affidavits, or by adducing testimony live at a hearing
as long as either contradicts the facts alleged by the
movant's affidavits on the conscious indifference
issue;26
The controverting evidence, if any, must be incorporated
in the record presented to the appellate court;
otherwise, the appellate courts will accept the movant's
affidavits as true.27
An "evidentiary" hearing has no effeét on the movant's
affidavits if no evidence is presented at the hearing to
controvert the facts alleged in the affidavits on the
conscious indifference issue;<8
00169
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5. If the movant'slaffidavité are controverted, the trial
court must find facts, which findings will not be
disturbed on appeal if supported by some evidence;29 aﬁd

6. If the movant's affidavits are not controverted, the
motion for new trial must be granted if no reasonable
interpretation of the affidavits would suggest the
default was intentional or the result of conscious
indifference.30

These rules avoid the problematic holdings and statements in

Barber and Southland. For example, contrary to the ruling in

Barber, it seems self-evident that, without requiring

prerequisites, the trial court should be able to consider

~admissions by the affiants themselvés, admissions made during

cross-examination at a hearing on the motion for new trial.
Before Barber, no Texas court had established prerequisites for
cross-examination of witnesses called by.the other side,3l and it
would seem extremely unjust if affidavit testimony need be taken
as true in the teeth of the affiant's live admission or testimony
during cross-examination indicating the affidavit testimony was
noﬁ actually true. Likewise, contrary to the apparent ruling by
the majority in Southland, it seems unjust to accept artfully
worded affidavits on the conscious indifference issue if evidence
is offered (at least by the time of the hearing on the motion for
new trial) to controvert the affidavits. Finally;lit seems unjust
to exalt form over substance as does the dissent in Southland in
opining that a mere request for a hearing automatically negates

the force of the movant's affidavits.

- 10 -




~

- -9
~

According to the views expressed in Barber and Southland, the
key issue seems to be form and not substance. According to the
Supreme Court's views, however, as reflected in ‘the Strackbein
opinion read as a whole, the key issue seems to be the absence or
presence of controverting facts of any kind on the issue of
conscious indifference, whether these facts are in the movant's
affidavits themselves and reflect internal inconsistencies; or
whether the facts alleged in the movant's affidavits are
inconsistentAwith facts alleged in opposing affidavits; or whether
facts alleged in the movant's affidavits are inconsistent with’
facts established other than by affidavit, for instance, dufing
live testimony at the evidentiary hearing. The facts developed as
of the time of the hearing should control.

There should be and usually is a "symmetry" in the risks of
any given action in litigation. For example, if an advocate calls
a witness to prove a favorable fact, X, the witness may admit Y,
which is unfavorable. Likewise, if the advocate's opponent calls
a witness to prove Y, which favors the opponent, the witness may
prove X, which disfavors the opponent.

Similarly, if the advocate does not call a witness to prove
X, the factfinder may consider other evidence to be too weak to
support the advocate's position on X. Likewise, if the opponent
fails himself to call the advocate's witness adversely, the
factfinder may find other evidence to be strong enough to support
the advocate's position. |

The views expressed by the San Antonio court in Southland and
Barber alter the natural symmetry of risks with respect to

witnesses called or not called in connection with an attempt to

00171

- 11 -



-~

effect the setting aside of a default judgment. The majority view

in Southland, for instance, if read literally, eliminates entirely

the risk in a movant's decision not to call witnesses live to
prove'the absence of conscioué ihdifference. This is true
because, according to the Southland majority's view, the movant's
witness(es)' affidavit testimony must be taken as true and, as
.long as the affidavit is artfully worded, the trial court must
grant the motion for new trial.

Likewise, the dissent in Southland, if read literally,
eliminates entirely the risk in the nonmovant's decision not to
call or to depose the movant's witness(es) on the conscious
indifference issue. This is true because, according to the
Southland dissent's view, the nonmovant, gimply by requesting é
hearing, can force the movant to call his witness(es) live to
prove the absence of conscious‘indifference.

Similarly, the majority opinion in Barber, if read literally,
eliminates entirely the risk in the movant's decision

affirmatively to call witnesses live at the hearing to prove the

absence of conscious indifference. This is true because, as long

as the nonmovant files no controverting affidavits, nothing the

movant's witnesses say can be used against the movant.

An argument that the views in SOuthland_and Barbér destroy
"symmetry of risks" in litigation is, at bottom, an argument that
the views are unfair. The folléwing rule is proposed as a
reasonably fair guideline for defending and opposing defauit
judgments. It is respectfully commended for consideration by the

State Bar Advisory Committee on the Rules of Civil Procedure.

I



Rule 329c Motions to Set Aside Default Judgments

»

i

(a)

(b)

‘)

(c)
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Rule 329b and the following rule shall be the exclusive rules
applicable to motions for new trial designed to effect the setting

aside of a default jddéméﬁt:

The motion must be supported by affidavit testimony
alleging facts within the personal knowledge of the
affiant reflecting that the default was not intentional

or the result of conscious indifference; that the movant

. has a meritorious defense to the action; and that

setting aside the default will not prejudice the

" nonmovant except by depriving him of the default

judgment;

The trial court can require a hearing on the motion for
new trial on any just tefms consistent with this rule
and Rule 329b; and the trial court must hold a hearing
on the motion for new trial if requested by the movant

or the nonmovant, but the mere holding of a hearing

' shall have no effect on the evidentiary value of

affidavits filed prior to the hearing;

The movant's affidavit testimony may be controverted by
affidavits (which, for the purposes of this rule,
constitute evidence if filed prior to the hearing)
reflecting personal knowledge of relevant facts or by
other evidence of facts which would be admissible at
trial under the Rules of Evidence, but the filing of
opposing affidavits shall not be a prerequisite to the

introduction of evidence at the hearing;

- 13 =




(d)

(e)

. If the movant's affidavit testimony is controverted in

If the movant's affidavit testimony is not controverted

by any facts pfoved prior to or during the hearing, if ‘

!
any, or prior to the ruling on the motion for new trial 4. .32 -

i ke

il

if no hearing is held, and the testimony otherwise is

sufficient to satisfy the requirements of subsection (a)
of this rule, the trial court must grant the motion and
set aside the default judgment on such terms as it deems

just; and

the manner and at the time(s) permitted in this rule,
the trial court must find the facts and render a
decision consistent with those findings and. the

requirements of subsection (a) of-this rule.

- 14 -
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evidentiary hearing,.or at leastmno record of such was made, ié
(: documented in the transcript and pleadings found in the Supreme
Court's file in Strackbein. The trial court's Order dénying the
Motion for New Trial states:
The Court having considered the pleadings,
affidavits and arguments of counsel, is of the
opinion that the Métion for New Trial should be
denied. Order in Cause No. 82-C1-0794, signed
~ October 1, 1982 (Supreme Court File No. C-2883).
Also, the movant in Strackbein described the procedural history of

L

that case:
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Mr. Strackbein [non-movant] did not file or offer
any affidavits to controvert Mr. Prewitt's motion

nor did he present any evidence at the hearing on

the Motion for New Trial. Respondent's Answer to

Application for Writ of Error, Statement of Facts,

P. 5 (Supreme Court File No. C-2883).

(Emphasis added).

Furthermore, no record was made of the hearing on the Motion for

New Trial in Strackbein. 671 S.W.2d at 38.

11. gtrackbein v. Prewitt, 671 S.W.2d 37, 39.

12. 724 s.w.2d 809 (Tex. App.--San Antonio 1987, writ ref'd

n.r.e.)

13. 14. at 811.

14. 608 s.W.2d 755 (Tex. Civ. App.--Dallas 1980, writ ref'd
h.r.e.), cited erroneously by Chief Justice Cadena as a decision
of the Texas Supreme Court. 724 S.W.2d at 811. In Reedy, the
movants filed a supporting affidavit on the conscious indifference
issue, and the nonmovant presented controverting testimony at the

evidentiary hearing on the Motion for New Trial. 1In its opinion,
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the Dallas Court of Civil Appeals said nothing that would lead the

l

i
reader to believe the nonmovant had filed opposing affidavits as aﬁ
prerequisite for introducing the live testimony. The court did
hold that-the movants' affidavit’on the conscious indifference
iséue was not evidence once controverted by the live testimony.
608 S.W.2d at 7571 This seems to be unarguable based upon the
weight of authority. However, the languaée in thé Reedy opinion
seems to go farther thap a mere holding thai, once-controverted by
live testimony or otherwise, a supporting affidavit is not
evidence on the conscious indifference issue. At the very end of
the opinion appears the following language:

We hold that when a hearing is held on a motion to

set aside a.default judgment, . . . the movant has
the burden of proving by a preponderance of the
evidence that his failure to answer was not
intentiohal or due to consdious indifference, but
rather was due to mischance or mistake.

(Emphasis in original.)
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Id. This language is not limited to a situation in which
controverting evidence of some kind is presenteq at the hearing on
the Motion for New Trial. Consequently, in Southland, the-éhiéf
Justice opined that merely because a hearing had been held on
Southland's Motion for New Trial, Southland's affidavits on the
conscious indifference issue los£ £heir evidentiary value. 724
S.W.2d at 811. If this was a holding in Reedy, the Supreme Court
in Strackbein seemed to repudiate it. There the Supreme Court
held that the movant's affidavits on the conscious indifference
issue constituted evidence even in_the face of a hearing held in
that case on the Motion for New Trial. 671 S.W.2d at 39. No
controverting evidence was presented at the hearing in Strackbein.

15. gouthland Paint Co., Inc. v. Thousand Oaks Racket Club,

724 S.W.2d 809 (Tex. App.--San Antonio 1987, writ ref'd n.r.e.)
16. 733 s.w.2d 679.

17. 1t is well-established that the rule of Craddock does not

require proof of a meritorious defense but rather a new trial
should be granted if the motion for new trial "sets up a

meritorious defense." Ivy v. Carrell, 407 S.W.2d 212, 214 (Tex.
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1966). No controverting evidence of any kind may be considered on

the meritorious defense issue. Guaranty Bank v. Thompson, 632'

S.W.2d 338, 340 (Tex. 1982).

18. Barber's Reply To People's Motion For New Trial, Barber

v. People's Savings & Loan Assoc. and People's Mortgage Co., No.

'86-CI-01820A (1986). Barber's Reply To People's Motion For New
Trial asserted that the motion for new trial was fatally deficient
because the motion failed to allege facts which, if true, would
constitute a meritorious defense to the causes of action alleged.
In particular, Barber's reply alleged that the motion for new
trial contained mere conclusory allegatiéns and other legal
conclusions, which did not sufficiently set up a meritorious
defense as required by the Supreme Court's decision in Ivy v.
Carrell, 407 S.W.2d 212 (Tex. 1966).

19. cause No. 04-86-00315-CV, Peoples Savings & Loan Assoc.

and Peoples Mortgage Co. v. Barber, Byron (Tex. App.--San
Antonio), Statement of Facts for April 30, 1986, P. 62, L. 17-25.
20. 1d4., Transcript at 18.

21. The language in the Barber opinion appears to track very
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closely the language used in the Strackbein opinion, substituting

the names from the Barber case where the names from the Strackbein

case had been used préviously.

22. people's Savings & Loan Assoc. V. Barber, 733 S.W.2d 679,

681.

23. cause No. 04-86-00315-CV, Peoples Savings & Loan Assoc.

and Peoples Mortgage Co. v. Barber, Byron (Tex. App.--San

Antonio), Transcript, at 13-20.
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Court File No. C-2883); Strackbein v. Prewitt, 671 S.W.2d 37.

25.

Strackbein v. Prewitt, 671 S.W.2d 37; Dallas Heating

Co., Inc. v. Pardee, 561 S.W.2d 16 (Tex. Civ. App.--Dallas 1977,

writ ref'd n.r.e.)

26. Royal Zenith Corp. v. Martinez, 695 S.W.2d 327; Reedy

Co., Inc. v. Garnsey, 608 S.W.2d 755.

27. gtrackbein v. Prewitt, 671 S.W.2d 37.

28. Implied in Strackbein v. Prewitt, id.
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29. Royal Zenith Corp. v. Martinez, 695 S.W.2d 327;

Strackbein v. Prewitt, 671 S.W.2d 37.

30. strackbein v. Prewitt, 671 S.W.2d 37; Dallas Heating Co.,

Inc. v. Pardee, 561 S.W.2d 1s.

31. cases recognizing the fundamental right to cross-
examination are legion. As a former Chief Justice of the San
Antonio Court put it in 1952, "ordinarily parties are entitled to
cross-examine witnesses and test their opportunity to know what

they profess to know. . . ." City of Corpus Christi v. McCarver,

253 S.W.2d 456, 459 (Tex. Civ. App.--San Antonio 1952, no writ).
A party's right to cross-examine witnesses would be meaningless if
the trial court could not consider the admissible testimony

produced by the cross-examination.
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RULE 534. ISSUANCE AND FORM OF CITATION

a. Issuance. When a claim or demand is lodged with a
justice for suit, the clerk, when requested, he shall forthwith
issue a £prihwith/ citations and deliver the citation as directed
by the requesting party. The party requesting citation shall be
responsible for obtaining service of the citation and a copy of

the petition if any is filed. [£or/ /the /defendant, pr; Jefendanys,

- Ve LeArarALr [ 3RALY ] iRl [ e/ /defemdeanyt / Ep/ /a0nedY / apd/ answey

pYinyyRg s/ sit/ @K/ /97 | BREOER/ /YU /9 21eek / ALpy./ 199 / Lhe/ Monday

- Uy [ aLLer/ /Yhe /expirarion/ of/ /ey (days £EoRy /e /date pf jseTvige

ﬁﬂéﬂé¢ﬁ//ﬁ¢¥y/$h$¥¥/5ﬁﬁﬁﬁ//?h§/£¢ﬁﬂﬁ//qg/f¥ﬂ$mJ%V/Vh¢/ﬁ¥%WW74 it
shall state the number of the suit, the names of all the parties

to the suit, and the nature of plaintiff's demand, and shall be
dated and signed by the justice of the peace. Upon request,
separate or additional citations shall be issued by the clerk.

b. Form. The citation shall (1) be styled "The State of
Texas," (2) be signed by the clerk under seal of court, (3)
contain name and location of the court, (4) show date of filing
of the petition if any is filed, (5) show date of issuance of
citation, (6) show file number, (7) show names of parties, (8) be
directed to the defendant, (9) show the name and address of
attorney for plaintiff, otherwise the address of plaintiff, (10)
contain the time within which these rules require the defendant
to file a written answer with the clerk who issued citation, (11)
contain address of the clerk, and (12) shall notify the defendant
that in case of failure of defendant to file an answer, judgment
by default may be rendered for the relief demanded in the
petition. The citation shall direct the defendant to file a
written answer to the plaintiff's petition on or before 10:00
a.m. on the Monday next after the expiration of ten days after
the date of service thereof. The requirement of subsections 10
and 12 of this section shall be in the form set forth in section
c of this rule.

Cc. Notice. The citation shall include the following
notice to the defendant: "You have been sued. You may employ an
attorney. If you or your attorney do not file a written answer
with the clerk who issued this citation by 10:00 a.m. on cthe
Monday next following the expiration of ten days after you were
served this citation and petition, a default Jjudgment may be
taken against you."

d. Copies. The party filing any pleading upon which
citation is to be issued and served shall furnish the clerk with
a sufficient number of copies thereof for use in serving the
parties to be served, and when copies are so furnished the clerk
shall make no charge for the copies.

Coie3
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'535. WHO MAY SERVE AND METHOD OF SERVICE

. (a) Citation and other notices may be served anywhere by
(1) any sheriff or constable or other person authorized by law
or, (2) by any person authorized by law or by written order of
the court who is not less than eighteen years of age. No person
who is a party to or interested in the outcome of a suit shall
serve any process. Service by registered or certified mail and

citation by publication shall, if -requested, be made by the clerk

of the court in which the case is pending. The order authorizing
a person to serve process may be made without written motion and
no fee shall be imposed for issuance of such order.

‘{b) Unless the citation or an order of the court otherwise
directs, the citation shall be served by any person authorized by
this rule by

(1) delivering to the defendant, in person, a true copy of
the citation with the date of delivery endorsed thereon with a
copy of the petition attached thereto, or

(2) mailing to the defendant by registered or certified
mail, return receipt requested, a true copy of the citation with
a copy of the petition attached thereto if any is filed.

(c) Upon motion supported by affidavit stating the location
of the defendant's usual place of business or usual place or
abode or other place where the defendant can probably be found
and stating specifically the facts showing that service has been
attempted under either -(a)(l) or (a)(2) at the location named in
such affidavit but has not been successful, the court may
authorize service

(1) by leaving a true copy of the citation, with a copy of
the petition attached, with anyone over sixteen years of age at
the location specified in such affidavit, or

(2) in any other manner that the affidavit or other
evidence before the court shows will be reasonbly effective to
give the defendant notice of the suit.

C0183-A
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536. DUTY OF OFFICER OR PERSON RECEIVING AND RETURN OF CITATION

The officer or authorized person to whom process is
delivered shall endorse thereon the day and hour on which he
received it, and shall execute and return the same without delav.

The return of the officer or authorized person executing the
citation shall be endorsed on or attached to the same; it shall
state when the citation was served and the manner of service and
be signed by the officer officially or by the authorized person.
The reutrn of citation by an authorized person shall be verified.
When the citation was served by registered or certified mail as
authorized by Rule 536, the return by the officer or authorized
person must also contain the return receipt with the addressce's

signature. When the officer or authorized person has not served

the citation, the return shall show. the diligence used by the
officer or authorized person to execute the same and the cause of
failue to execute it, and where the defendant is to be  found, if
he can ascertain.

Where citation 1is executed by an alternative method as

authorized by Rule 536, proof of service shall be made in the

manner ordered by the court.

No default judgment shall be granted in any cause until the

citation with proof of service as provided by this rule, or as

ordered by the court in the event citation is executed under Rule

536, shall have been on file with the clerk of the court ten

days, exclusive of the day of filing and the day of judgment.

00185-B
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RE: Standing Subcommittee on Rules 523-591 TRCP.

Dear Luke:

This material pertains to the request;-for:.revision of the
rules for issuance, service and return of citation in justice
courts (Rules 533-536) to conform them to the provisions of Rule
97-107 as amended, their counterpart rules for District and
County courts. Following our meeting of July 15 I did not return
to the office until this week due to an extended absence for
business purposes and vacation. In my absence I hand wrote a
letter, mailed it in and asked my staff to type and forward it to
each member of this subcommittee. Given the 1logistical
difficulty of the process I reviewed the letter upon returning to
the office and with the exception of a few garbled phrases the
letter appears to have gone out and reflected the request made of
the subcommittee by the SCAC. However upon return I did not have
any substantive proposals from the members of the subcommittee
and it was not feasible to schedule a meeting prior to the SCAC
August 12 meeting. I also know a number of our members are away
on vacation or otherwise. 1In order that this work does not lapse
I have taken the liberty of drafting some modifications of these
rules which are enclosed with this letter, and I pass them on to
you with the clarification that this should not be construed as
the work of the subcommittee nor expressing any preferences or
opinions of members of the subcommittee on this issue, but
merely to put something before the Committee for discussion at
Saturday's meeting.

In formulating this product, I take the liberty of making
certain presumptions. (1) That there is a desire to have the
rules of citation in justice court proceedings be consistent

TELECOPIER (713) 960-174)
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Honorable Luther H. Soules, III
August 9, 1989
Page Two

with, to the extent possible, the rules for citation in county
and district courts. (2) That the procedures in district and
county courts are workable in justice courts. (3) That the
legislature has established an official clerk's office for the
justice courts which will be able to function similarly to the
district clerk and county clerk (which I have been informed of
and have not had an opportunity to confirm). (4) That the
Supreme Court desires to have this material before it for
consideration along with all the other rules to be considered for
the forthcoming pronouncement of rule adoptions and
modifications. If either presumption fails, then my work is off
base and needs to be redone or tabled.

My situation is further complicated by the fact that
yesterday there was a death in my family and I understand
arrangements for a Saturday funeral are being considered and in
the event that it does occur this Saturday I will not be present
at the meeting. Therefore I will discuss these matters more
extensively by this letter than perhaps ordinarily I would do,
since it appears I may not be able to be present Saturday to go
into a more lengthy explanation at the meeting. .What I hope to
do in this letter is explain what I have attempted to do in the
drafts and I do so with my usual precautionary statement that in
no way am I expressing a personal preference for how it should be
stated or done and certainly I take no pride in authorship and
request that the Committee take full 1liberty (as I am sure it
will) to deal with these matters Saturday.

&
~

Please refer to the rules for citation in district and
county courts Rules 99, 103, 105, 106 and 107 and Jjuxtapose them
to the rules for citation 1in justice courts, 534, 536, and
collaterally 533 and 535. I start with former justice court rule
534 (I could not tell exactly the purpose or reason for 533 but
did not deal with it although it appears that 533 could be
eliminated presuming the other rule changes are made to pick up
any provisions in 533 as I believe has occurred with these

proposed changes). However you do not have anything in your
materials on rule 533 and I pass these comments on merely as
advisory.

Rule 534 as existed has been modified by the proposed draft
to conform to the extent approprlate or possible to Rule 099.
Instead of the twenty day provision for filing an answer I kept
the ten day provision in justice courts with the presumption that
the ten day time period must have had some meaning and the
justice courts may want to retain the ten day provision. Also I
had to bear in mind that the justice court rules allow for oral
pleading (Rule 525) and in fact appears to mandate such. I

("
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Honorable Luther H. Soules, III
August 9, 1989
Page Three

believe the preference would be to go to written pleadings but
since the oral pleadings provision is there I did not propose to
remove it yet that does have some impact on the citation rule. I
have attempted to pick that up by language referencing the

petition "if any is filed" which you will see in several places
in the rule.

It appeared that rule 536 as modified should really be Rule
535 (and I will discuss the existing Rule 535 later).

Rule 536 (new 535) as modified attempts to combine Rules 103
and 107. There is no particular reason for combining the two
rules except to cut down on the number of new justice court rules
and attempt to consolidate rules where possible.

New Rule 536 attempts to combine Rules 105 and 107, again
merely for the purpose of limiting the number of new rules in the
justice court rules.

Coming back to existing Rule 535 which I am proposing to
eliminate, 1t appears that the rule is out of place and
potentially either conflicts with or supplements existing Rule
537 having to do with appearance day and filing an answer. To
the extent that any provision in Rule 535 needs to be preserved I
would suggest it be placed in Rule 537, yet I cannot determine
the benefit of 535 and therefore I have not drafted a rule to
amend 537, and I would recommend deleting existing Rule 535 or
alternatively placing the rule under 537 as an amendment thereto.

Finally, I remind us that the ninety day provision in Rule
534 has already been eliminated by previous action of the
Committee this year and it does not appear in the new proposed
Rule 534 enclosed, yet we need to track down the old/new 534 in
the event these modifications are adopted in order that we do not
have two conflicting new proposals for Rule 534. The reason for
the previous new proposed rule was the only mission previously
presented to this subcommittee was the question of eliminating
the ninety day provision and not the complete redrafting of the
rule which has now occurred.

I hope that these comments and this work will be helpful to
the Committee in the Saturday meeting and in the 'event I am
unable to attend because of the funeral I express my regret in
not being with you to work on these rules and hope to see you the
next time.

0et8c-E
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Honorable Luther H. Soules, III
August 9, 1989 :
Page Four

Yours sincerely,

Anthony J. Sadberry
AJS/stb
cc: Justice Nathan L. Hecht, Supreme Court of Texas
(w/enclosure)

Members of Standing Subcommittee on Rules 523-591 TRCP
(w/enclosures

o~
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CHIEF JUSTICE
THOMAS R. PHILLIPS

JUSTICES
FRANKLIN S. SPEARS
C L RAY

RAUL A. GONZALEZ
OSCAR H. MAUZY
EUGENE A COOK
JACK HIGHTOWER
NATHAN L. HECHT
LOYD DOGGETT

Dear Luke:

of parties except Rule 9.

the appeal.

discuss.

As always,

THE SUPREME COURT OF TEXAS

P.O. BOX 12248 ~ CAPITOL STATION
AUSTIN, TEXAS 78711
(512) 463-1312

May 25, 1989

Mr. Luther H. Soules, III

Soules and Wallace

Republic of Texas Plaza, Tenth Floor
175 East Houston Street

San Antonio, Texas 78205-2230

Sincerely,
/

Nathan L. Hecht
Justice

CLERK
JOHUN T ADAMS

EXECUTIVE ASS'T
WILLIAM L. WHLIS

ADMINISTRATIVE ASS'T
MARY ANN DEFIBAUGH

I find no provision in the appellate rules for substitution
That rule dcoes not cover the situation,
quite common in these hard times, in which a new entity (like the
FDIC or the FSLIC) succeeds to the interest of a party on appeal.

rhaps an amendment to Rule 9 should be considered at the May
meeting of the Advisory Committee.

Texas Rule of Civil Procedure 749c requires a pauper appellant
in a forcible detainer case involving non-payment of rent to
deposit one rental period’s rent into the court registry to perfect

This deposit is not in the nature of a supersedeas,

hich is provided for in Rule 749b. A pending case challenges the
constitutionality of Rule 749c. Walker v. Blue Water Garden
Apartments, C-7798. This may be another problem we want to

Rules 99-107 and 533-536 of the Texas Rules of Civil Procedure.

Finally, a local justice of the peace recently complained of

inconsistencies in the requirements for service of citation under
He suggested that the latter rules were simply overlooked when
changes in the former rules were made.

the Court is grateful to you for your dedicated
assistance in developing our Rules.
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Rule 82. Judgment on Affirmance or Rendition in a cCivil
, Case

When a court of appeals affirms the judgment or decree of
the court below, or proceeds to modify tﬁe judgment and to render
such judgment or decree against the appellant as should have been
rendered by the court below, it shall render judgment against the
appellant and the sureties on his supersedeas bond, if any, for
the perfdrmance of said judgment or decree, and shall make such
disposition of the costs as the court shall deem proper, render-
ing judgment against the appellant and the sureties on his appeal

or supersedeas bond, if any, for such costs as are taxed against

him.

[NEW RULE]

Rule 82a

When a court of appeals reverses the judgment or decree of

the court below, or proceeds to modify the judgment and to render

such judgment or decree in favor of the appellant as should have

been rendered by the court below, it shall render Jjudgment in

favor of the appellant for the performance of said judgment or

decree, and shall make such disposition of the costs as the court

shall deem proper, rendering judgment against the appellee and

ordering the clerk of the court of appeals sheat? notify the

district clerk to abstract and enforce the ijudgment of the court

of appeals_as in other cases.

/
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[NEW RULE]
Rule 82a. Modification of Security or Recordation of

Judgment on Alteration of Judgment In a Civil Case.

(a) When the judgment of the court of appeals alters the

judgment of the court below, upon fifteen days after the
rendition of such judgment if no motion for rehearing is
timely filed ¢or upon the Qvgrruliggvgf all timely filed

motions for rehearing, any party to the appeal may file a

certified copy of the judgment of the court of appeals with
the clerk of the court below. The filing of such juddment
will alter the existing judgment in the cause during the
pendency of the appeal effective ten days following such

filing. The filing of such judgment is a proper basis for

exercise of the trial court's continuing jurisdiction under

Rule 47(Kk) of these Rules.

(b) Following filing of the judgment of the court of

appeals according to Paragraph (a) of this Rule, the trial

court shall within ten days after motion by any party specify

the form of an instrument for recordation under Chapter 52 of

the Property Code to reflect the alteration of the judgment.

The trial court may direct the signature of any party or the

attorney of any party on such an instrument as necessary to

comply with Section 52.005 of the Property Code. The trial

court may impose any sanctions provided by Rule 215-2b of the

Texas Rules of Civil Procedure for the failure of the parties

to agree in good faith to the form of the instrument.
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‘(c) The trial court's order or failure to act within the

time period provided in Paragraph (b) of this Rule is subject

to review by a motion to the court of appeals. Such motions

shall be heard at the earliest practical time. The appellate

court may at any time issue such temporary orders within the

scope of Paragraph (b) of this Rule as it finds necessary to

preserve the rights of the parties.
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HUGHES & LUCE
2800 MOMENTUM PLACE
1717 MAIN STREET

DALLAS, TEXAS 75201 1500 FIRST STATE BANK BUILDING
200 WEST 1STH STREET
(214) 939-5500 AUSTIN, TEXAS 78701
TELECOPIER (214) 939-6100 (512) 482-6800
TELEX 730836

TELECOPIER (512) 474-4258

July 31, 1989

Direct Dial Number
(214) 939.5421

Luther Soules, Esq.
Soules, Reed & Butts

800 Milam Building

San Antonio, Texas 78205

.Dear Luke:

I am enclosing a draft of a proposed Rule 82a of the Texas Rules of Appellate
Procedure. This draft is intended to address the question of whether a defendant/appellant
who obtains a reversal and rendition at the court of appeals level should be able to obtain the
release of his supersedeas bond promptly before a mandate is issued. This was the question
that, as I understand it, I was asked to look into at the last Texas Supreme Court Advisory
Commiittee meeting. This draft is also intended to address the question of whether a
plaintiff/appellant who obtains a reversal and rendition of a judgment n.o.v. should be able to
abstract this new judgment against the defendant promptly or to enforce that judgment. In

other words, this is intended to be a comprehensive rule to address the questions that were
brought before the committee at the last meeting.

Also enclosed is a short report explaining the reasoning behind this draft Rule 82a.

Respectfully,
. Doak Bisho
RDB/1s:143

Enclosure 7
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HUGHES & LUCE
MEMORANDUM
To: Members of Supreme Court Advisory Committee
From: R. Doak Bishop
Date: July 31, 1989
Re: Proposed Draft Rule 82a, Texas Rules of Appellate
Procedure

At the meeting of the Committee on July 15, 1989, we
discussed a proposed draft Rule 82a to deal with potential
problems of insufficient security for a prevailing
plaintiff-appellant that can arise after the Court of Appeals
has modified the judgment of the trial court and before the
ultimate resolution of the appeal. I was asked to revise the
draft in response to a concern of Harry Tindall regarding a
prevailing defendant-appellant. 1In order to provide a
proposed rule that is neutral for both plaintiffs and
defendants, and also consistent with the existing procedural

- devices relating to trial court judgments, I have proposed an

alternate draft. This memorandum will discuss, first, the
nature of the problem that we are addressing, and second, -the
text of the proposed rule.

I. NATURE OF THE PROBLEM

When a final judgment is entered in the trial court,
existing procedural rules provide a variety of steps that can
be taken to secure the plaintiffs' ultimate rights in the
judgment while also protecting the rights of the defendant to
obtain appellate review of the judgment before satisfying the
judgment. These existing procedures include abstracting the
judgment under Chapter 52 of the Property Code and obtaining
writs of execution and turnover orders, unless the judgment is
superseded under Rules 47 and 49 of the Texas Rules of
Appellate Procedure.

The problem arises from the fact that a trial court
judgment may be effectively altered by the judgment of the
Court of Appeals, but the steps taken at the trial court level
to protect both parties' rights relating to the original
judgment may be irrevocable pending the ultimate resolution of
the appeal through the Texas or United States Supreme Court.
It would seem fair and equitable that the judgment as revised
by the Court of Appeals deserves the same procedural "respect"
as the initial judgment of the trial court.

The problem could arise in two equally likely paradigm
scenarios. First, a plaintiff-appellant who received a take
nothing judgment at trial might have judgment rendered in his
or her favor on appeal; that prevailing plaintiff-appellant
should be entitled to abstract the revised judgment and
execute on it unless it is properly superseded. Second, a
defendant-appellant who lost a substantial judgment at trial

-1 -




HUGHES & LUCE

might have judgment rendered in his or her favor on appeal;
that prevailing defendant-appellant should be entitled to the
release of any abstracts of judgment and to the release of any
supersedeas bond that was posted.

The general approach of the proposed rule is not to
provide the Court of Appeals with procedural mechanisms to
take the required steps to respond to all of the possible
variations on the two scenarios described. Rather, the
proposed rule provides the district court and the parties with
an opportunity to make further use of existing post-judgment
procedures in the district court in light of the revisions to
the judgment by the Court of Appeals. I believe that there
are two advantages to this approach: (1) it ensures '
consistency with existing post-judgment procedures, and (2) it
provides for handling these issues in the first instance in
the trial court, rather than the Court of Appeals, while
preserving appellate review for those hopefully-rare instances
in which it is required.

II. PROPOSED DRAFT RULE 82a

Paragraph (a). Paragraph (a) of the proposed rule
provides the basic mechanism for making the revised judgment
of the Court of Appeals the "effective" judgment during the
pendency of the appeal by permitting filing a certified copy
of the judgment with the district court after time for
rehearing has expired or after timely motions for rehearing
have been overruled. The intent of this paragraph is that by
making the revised judgment the "effective" judgment in the
district court, the district court would then have at its

disposal all of the existing post-judgment procedures to
protect the parties' interests.

In particular, a plaintiff with a favorable judgment in
the district court is entitled to abstract the judgment and
obtain writs of execution and turnover orders unless the
judgment is properly superseded. By making the judgment as
revised by the court of appeals the "effective" judgment,
those rights would attach to.the revised judgment, rather than
the original trial court judgment. Conversely, once the
revised judgment was filed, a plaintiff would be at risk
attempting to abstract or execute on the original judgment

(alterations to existing abstracts are addressed in paragraphs
(b) and (c) of the proposed rule).

The last sentence of paragraph (a) makes clear that the
filing of the appellate court judgment invokes the district
court's existing authority under Rule 47(k) to revisit the
appropriate supersedeas bond amount to reflect changed
circumstances during the pendency of the appeal. Under the
authority of Rule 47(k), the district court would presumably
adjust the level of security upward to reflect an appellate
judgment in favor of plaintiff and downward to reflect an

- 2 -
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appellate judgment in favor of defendant. Appellate review of
such determinations is already provided under Rule 49 and need
not be separately considered in this Rule.

No separate treatment of a prevailing plaintiff's right to
obtain writs of execution or turnover orders is needed. Under
the first portion of Paragraph (a) the revised judgment is the
"effective" judgment, and all available post-judgment
procedures would apply to that judgment unless it were
properly superseded under Rule 47(k). The ten day period
after filing and before the revised judgment becomes effective
should provide a losing defendant-appellee adequate time to
take steps to supersede the revised judgment before any
execution would be available under the revised judgment.

Paragraphs (b) and (c¢). Paragraphs (b) and (c) deal with
possible problems caused by the need to abstract a revised
judgment in favor of a plaintiff-appellant or to reflect a
reduced security interest of a losing plaintiff-appellee.
Because the process of obtaining a lien through an abstract of
judgment is specifically controlled by Chapter 52 of the

Property Code, some specific treatment is required in the Rule.

Normally, the issuance of an abstract of judgment is a
ministerial act performed by the district clerk under the
authority of Section 52.002 of the Property Code in compliance
with the requirements as to form of Section 52.003 of the
Property Code. Given that appellate opinions may sometime
direct modifications of judgments without expressly providing
in capsule form the contents of a revised judgment, it seems
unrealistic to expect the district clerk's office to
synthesize the terms of the original judgment and the judgment
of the Court of Appeals into an abstract of judgment.
Accordingly, Paragraph (b) gives the district court the
authority on motion to specify the terms of such an abstract
based on the revised judgment of the Court of Appeals.

The presumption is that while a clerk may not be able to
combine the revised judgment of the Court of Appeals with the
original judgment, that is a relatively easy matter for
counsel and upon which counsel should almost invariably reach
agreement., Thus, although the power is expressly provided to
the district court to enter an order dictating the contents of
an abstract of the revised judgnment, this should be almost
always in the form of an agreed order; even though opposing
counsel may not agree with the merits of the judgment of the
Court of Appeals, there should be little room for disagreement
as to the effect of that judgment. To encourage such
agreement, the district court is empowered to impose sanctions
for failure to agree in good faith as to the form of the
abstract.

Chapter 52 of the Property Code does not provide an
express provision for alteration of an abstract of judgment to

- 3 -
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reflect a changed judgment on appeal. Section 52.005(2),
however, does provide a mechanism for filing a release of an
abstract; because that section requires that such a release be
signed by the lienholder or his or her attorney, Paragraph (b)
permits the trial court to require compliance with the
statutory requirements of Section 52.005(2) of the Property
Code. Thus, on an appellate judgment vacating a prior
judgment for plaintiff in whole or in part, the district court
could then provide for a release of any previously filed
abstracts and the filing, as needed, of a new abstract
reflecting a judgment affirmed or rendered for plaintiff, if
any. In order to preserve the rights of the parties, the
district court is required to act on such a request within ten
days, i.e., the same ten day period that is available before a
filed appellate judgment becomes the "effective" judgment.

Paragraph (c) essentially tracks the provisions of Rule
49(b). It permits appellate review of an order specifying the
contents of an abstract and for cases of emergency permits the

court of appeals to make temporary orders relating to
abstracts.
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-participating in the decision of a case shall determine, prior to

Rule 90. Opinions, Publication and Citation
(a) Decision and Opinion. [No change.]
(b) _Signing of Opinions. ([No change.]
(c) Standards for Publication. [No change.]
(d) Concurring and Dissenting Opinions. [No change.]

.(e) Determination to Publish. A majority of the justices

the time it is issued, whether an opinion meets the criteria for
publishing, and if it does not meet the criteria for publication,

the opinion shall be distributed only to the persons specified in

Rule 91, but a copy may be furnished to any interested person. On-

each opinion a notation shall be made to "publish" or "do not

publish."

(f) Rehearing. [No change.]
(g) Action of Court En Banc. The court en banc may modify
or overrule a panel’s decision with regard to the signing or
publicatiqn of the panel’s opinion or opinions in a particular
case. A majority of justices shall determine whether written
opinions handed down by the court en banc shall be signed by a

justice or issued per curiam, and whether they should be published.

00194
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(h) Order of the Supreme Court. Upon the grant

di ) of an application for writ of error, whether—by

eutright—refusal—orby—refusal—ne—reversible—errory an opinion
previously unpublished shall forthwith be released for publication,

if the Supreme Court so orders.

(i) Unpublished Opinions. [No change.]

00193



KEITH M. BAKER
RICHARD M. BUTLER

W. CHARLES CAMPBELL
CHRISTOPHER CLARK
HERBERT CORDON DAVIS
SARAH B. DUNCAN

MARY 5. FENLON
CEORCE ANN HARPOLE
LAURA D. HEARD
RONALD }. JOHNSON

PHIL STEVEN KOSUB

CARY W, MAYTON

). KEN NUNLEY

SUSAN SHANK PATTERSON
JUDITH L RAMSEY
SAVANNAH L ROBINSON
MARC J. SCHNALL *
LUTHER H. SOULES 111 "
WILLIAM T. SULLIVAN
JAMES P. WALLACE $

LAW OFFICES
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ATTORNEYS - AT - LAW
A PROFESSIONAL CORPORATION

TENTH FLOOR

REPUBLIC OF TEXAS PLAZA
175 EAST HOUSTON STREET
SAN ANTONIO, TEXAS 78205-2230

TELEFAX
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(512) 224-7073

AUSTIN
(512) 327-4105

REBA BENNETT KENNEDY (512) 224-9144

WRITER'S DIRECT DIAL NUMBER:

July 18, 1989

Mr. Russell McMains
Edwards, McMains & Constant

P.O. Drawer 480
Corpus Christi, Texas 78403
Re: TRAP 90, 181

Dear Rusty:

Enclosed please find a copy of proposed changes to TRAP 90
and 181 submitted by Justice Nathan L. Hecht. Please be prepared
( to report on this matter at our next SCAC meeting. I will ‘
include the matter on our next agenda. ’

As always, thank you for your keen attention to the business
of the Advisory Committee.

LUTHER H. SOULES III

LHSIII/hjh

Enclosure

cc: Justice Nathan L. Hecht
Honorable David Peeples

AUSTIN, TEXAS OFFICE: BARTON OAKS PLAZA TWO, SWITE 315
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0 O ! 933 ' 60O LEOPARD STREET, CORPUS CHRISTI, TEXAS 78473 : * BOARD CERTIFIED COMMERCIAL AND
- (512) 883-7501 RESIDENTIAL REAL ESTATE LAW



{

THE SUPREME COURT OF TEXAS

CHIEF JUSTICE PO. BOX 12248 CAPITOL STATION CLERK
THOMAS R PHILLIPS JOHN T. ADAMS
AUSTIN, TEXAS 78711
JUSTICES (512) 463-1312
FRANKLIN S. SPEARS

EXECUTIVE ASST.

WILLIAM L. WiLL]
C. L RAY

RALL A. GONZALEZ

ADMINISTRATIVE A
OSCAR H. MALZY

EUGENE A COoK May 15 . 198 9 MARY ANN DEFIB
JACK HIGHTOWER

NATHAN L HECHT
LLOYD DOGGETT

Luther H. Soules III, Esq.

Soules & Wallace

Republic of Texas Plaza, 19th Floor
175 East Houston Street

San Antonio TX 78205-2230

Dear Luke:

l Please include on the Advisory Committee’s next agenda the
following issues which have arisen recently during conferences of
the Supreme Court:

b ( 1. Regarding TRCP 267 and TRE 614: May “the rule’

be invoked in depositions?

2. Regarding TRCP 330: Should there be general
rules for multi-district litigation generally? Should
there be rules prescribing some sort of comity for

litigation pending in federal courts and courts of other
states?

2. Regarding TRAP 4-5: Should the filing period
be extended when the last day falls on a day which the
court of appeals observes as a holiday even though it is
not a Saturday, Sunday, or legal holiday?

3. Regarding TRAP 84 and 182(b): Should an appel-
late court be authorized to assess damages for a frivo-
lous appeal against counsel in addition to a party?

4. Regarding TRAP 90(a): Should the courts of
appeals. be required to address the factual sufficiency
of the evidence whenever the issue is raised, unless the
court of appeals finds the evidence legally insufficient?

or writ of error before a motion

5. Regarding TRAP _130(g): What is the effect of
filing an application
(» for rehearing is filed and ruled upon by the court of.
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Luther H. Soules III, Esq.
May 15, 1989 -- Page 2

appeals? Does the court of appeals lose jurisdiction of
the case immediately upon the filing of an application
for writ of error, or may the appellate court rule on a
later-filed motion for rehearing, even if the ruling
involves a material change in the court’s opinion or
judgment? See Doctors Hospital Facilities v. Fifth Court
of Appeals, 750 S.W.2d 177 (Tex. 1988).

Two additional matters I would appreciate the Committee
considering are whether to incorporate rules on professional
conduct, such as those adopted in Dondi Properties Corp. v.
Commercial Savings and Loan Ass’'n, 121 F.R.D. 284 (July 14, 1988),

and whether the electronic recording order should be included in
the rules.

Also, please include on the agenda the issues raised in the
enclosed correspondence.

Thank you for your dedication to the improvement of Texas
rules.

N

[



March 2, 1989

Honorable Mary M. Craft, Master
.314th District Court

Family Law Center

4th Floor

1115 Congress
Houston, Texas 77002

Dear Master Craft:

(; Chief Justice Phillips has referred to me, as the Justice

having primary responsibility for oversight of the rules, your very
insightful letter regarding indigent civil appeals.

I am most grateful for your thoughts and expect they will be

carefully considered as we look toward amendments in the rules this
' year.

I hope if you have additional suggestions you will feel free
to let me know.

Sincerely,

- Nathan L. Hecht
Justice ‘

NLH:sm

00199



]

MARY M. CrRAFT
MASTER, 314™ DisTRICT COURT
FamiLy Law CENTER, 4™ FLOOR

1115 CONGRESS
- HousTton, Texas 77002

(713) 221-6475
February 9, 1989

Mr. Thomas S. Morgan
2500 N. Big Spring
Suite 120

Midland, -Texas 79705

Dear Tom:

I read your article in the last Juverile Law Section
Newsletter, and I agree that appealing a delinguency case for an
indigent client is tricky. However, I have Leen concerned for

some time about the problem of civil appeals for all indigents and

offer the following thoughts.

An indigent's appeal in a criminal case differs from that
in a civil case in that a criminal appellant is only required to
file a written notice of appeal in the trial ccurt within 30 days
of the judgment's signing. T.R.App.P. 41(b)(1). The clerk is
required to forward a copy of the notice of appeal to the
appellate court and the attorney for the stat=. T.R.App.P.

40(b) (1). A pauper's affidavit requesting a free statement of
facts may be filed in the trial court within the same 30-day
period. T.R.App.P. 53(j)(2). Apparently the pauper's affidavit
is seldom challenged, especially if appellant had appointed trial
counsel. This procedure in indigent criminal appeals is subs-
tantially different from that in civil indigent appeals.

THE DROCESS INDIGENT CIVIL APPEALS

[=

Presently, the procedure for appeal on behalf of an
indigent in a civil case is as follows:

1. An affidavit of inability to pay -osts (as an alter-
native to a cost bond) must be filed by appellant with the clerk

of the trial court within 30 days after signiag of the order which

is being appealed. T.R.App.P. 40(a) (3)(A). Appeal is then per-
fected. T.R.App.P. 41l (a) (1l). '

2. Notice of the filing cf appellan;ﬁs affidavit must be
given by appellant to the opposing party or his attorney and to

the court reporter of the court in which the =tase was tried within
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Mr. Thomas S. Morgan
February 9, 1989
Page 2

two days after the filing. Without notice the appellant "shall

not be entitled to prosecute the appeal without paying the costs
or giving secgrity therefor." T.R.App.P. 40(a) (3)(B).

3. Any contest to the affidavit (by a party or court
officer) must be filed within 10 days after notice is received.
If a contest is filed a hearing is set by the court and notice
given by the clerk. T.R.App.P. 40(a)(3)(C). The court must rule
against the affidavit by signed order within 10 days of filing of

the contest or the affidavit is taken as true. T.R.App.P
40(a) (3) (E) .

THE PROBLEMS

At first glance these rules would appear to facilitate
1nd1gent appeals, but the opposite is true. As you point out,
many attorneys who practice primarily criminal law, or civil Jlaw
for paying clients, are not familiar with the procedure and
inadvertently lose their right to appeal.

The possibility of losing a right to appeal because of
failure to give proper notice is obvious from the cases you
mentioned and others. For example, In re V.G., 746 S.W.2d 500
(Tex. App.--Houston [1lst Dist.] 1988, no writ), followed the
Corpus Christi court's decisions in In re R.R. and In re R.H. In
V.G. an indigent's appeal from a certificaticn judgment was
dismissed because the state's attorney did not receive the two-day
notice that a pauper's affidavit had been filed. Reading between
the lines in V. V.G., it is possible the D.A. actually knew of the

flllng of the pa pauper's affidavit and chose not to file a contest
in the trial court.

You may also have come across the Texas Supreme Court case
of Jones v. Stayman, 747 S.W.2d 369 (Tex. 1987), a per curiam
mandamus decision which seemed to provide some hope that notice
requirements would be construed with flexibility. The trial court
in this termination case had neglected to sign an order deter-
mining the contest or extending the time within 10 days of filing
the contest. The state contended that a letter sent to the court
reporter one day after the affidavit of inability was filed
stating counsel's intention to request a free statement of facts
was inadequate under T.R.App.P. 40(a) (3) (B). The Court stated
that the letter, though "not a model of precision" sufficiently
fulfilled the purpose of the rule. The Court further noted that
1) the letter was timely mailed, and 2) the court reporter was
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Mr. Thomas S. Morgan
February 9, 1989
Page 3

present at the hearing and did not object to lack of proper
notice.

A recent case from Houston, Wheeler v. Baum, No. 01-88-
00919-CV, is presently pending before the Supreme -Court. Appli-
cation for leave to file writ of mandamus was granted on February
2, 1989, docketed as No. C-8194. This is a termination case from
the First Court of Appeals in which the trial judge did not sign
the order determining the contest within the required 10 days from
the date of contest. The court of appeals relied on Bantuelle v.
Renfro, 620 S.W.2d 635 (Tex. Civ. App.--Dallas 1981 no writ), and
In re V.G., supra, and held that "giving of the 2-day notice to
the court reporter is mandatory and absent the notice, the
appellant cannot prosecute an appeal without paying costs or
giving security. An objection at the hearing is not necessary
because if no notice is given, a hearing is not requzred "
Interestingly, the real party in interest, Harris County
Children's Protective Services, received its notice and filed a
contest, but objected to the lack of notice to the court reporter.
No testimony was taken on the merits of the indigency claim of
appellant. A similar case is Furr v. Furr, 721 S.W.2d 565 (Tex.
App.-—Amarillo 1986, no writ).

The absurdity of the court reporter notice requirement is
demonstrated by Matlock v. Garza, 725 $.W.2d 527 (Tex. App.—--—
Corpus Christi 1987, no writ), decided by the same court that gave
us In re R.R. and In re R.H. 1In dismissing the appeal because the
court reporter did not receive the two-day notice, the court found
that handing the court reporter the affidavit to be marked as an
exhibit during the hearing on the contest did not constitute
personal service, reasoning that the court reporter cannot be
expected to read every exhibit so presented. Id. at 529.

An insidious aspect of the indigency appéal procedure is
that notice of filing the affidavit must be actually received by
the opposing party and the court reporter within two days, or on
the next business day following two days, unless it is mailed. In
Fellowship Missionary Baptist Church of Dallas, Inc., v. Sigel,
749 S.W.2d 186 (Tex. App.--Dallas 1988, no writ), the court of
appeals raised the notice issue on its own motion. It found that
the allegations in the affidavit of inability to pay costs should
be taken as true because the trial court had sustained the .
contest, but failed to enter a timely written order. However, 1n
calculating whether appellant had properly used the "mailbox
rule," T.R.App.P. 4(b), in delivering its notice to the court
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Mr. Thomas S. Morgan
February 9, 1989
Page 4

reporter, the court ruled that since the affidavit was filed on
Thursday, the last day to serve the reporter was Monday. Appel-
lant mailed the notice on Monday, and it was one day too late.
Had it been mailed on Sunday, whether postmarked or not, it would
have been valid service. The court construed T.R.App.P. 4(b) to
require that depositing a document in the mail one day before the
last day of the period for taking action was a "condition prece-
‘dent" for triggering the extension provided by rule 5(a) for
mailed documents. Because notice to the court reporter was un-

‘timely the appeal was dismissed, even though no objection was made
in the trial court by anyone.

THE FLAWS

The flaws in the procedure for indigents' appeals are
obvious.

First, two days is simply too short e time to get notice
out. Some Monday and Friday holidays are feceral but not state,
or county but not federal, etc. Secretaries (and lawyers) neglect

to go to the post office on Friday, and wait until]l Monday to send
the mail.

Second, why is notice to the court reporter required at
all? The reporter is not a party to the suit, is not an attorney,
and does not have the benefit of legal counsel to assist in a
contest. In fact, I have not come across any reported case in
which a court reporter filed a contest, althcugh this is the
stated basis for requiring notice. Jones v. Stayman, supra.
Presumably the court reporter, after notice, can contest providing
a statement of facts for no additional compensation. Although
paid a regular salary, they are required to prepare a free
statement of fact in any indigent's civil appeal. T.R.App.P.
53(j). In criminal cases, T.R.App.P. 53(j) (2), and Title 3 indi-
gent appeals, Tex. Fam. C. sec. 56.02(b) (c), the trial judge sets

the amount of payment to the court reporter which is paid from the
county general fund.

Further, if a non-indigent appellant perfects an appeal,
the bond or cash deposit only has to be filed in the statutory
amount of $1,000.00, unless the ccurt fixes a different amount
upon its own motion or motion of either party or any interested
officer of the court. T.R.App.P. 40(a) (1), 46. No notice 1is
required to be given to the courc reporter, although it is a rare
case indeed when this amount will cover the cost of preparing a
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statement of facts.

Third, the appellate courts' treatment of the notice
provisions as quasi-jurisdictional, and not subject either to
waiver or the harmless error rule, goes against the grain of
modern procedure. Absent a showing of harm by the state's at-
torney or the court reporter, the failure of the appealing
indigent to give notice of intent to seek an appeal without
posting -a cost bond should never result in loss of the appeal.
The language of T.R.App.P. 40 (a) (3) (B) has been construed far too
. strictly by ignoring the possibility that lack of notice is either
non-waivable or harmless, or that actual knowledge of filing the
affidavit is sufficient "notice.™"

PROPOSED SOLUTIONS

My experience indicates that the majority of attempted
indigent appeals are dismissed for lack of jurisdiction because of
failure to comply with notice requirements. I agree with your
proposal to liberalize the requirements and suggest the following
additional proposals for your consideration:

1. Amend T.R.App.P. 40(a) (3) (A) by adding: "The affi-
davit of inability to pay costs on appeal shall be in the form
specified in Rule 145 of the Texas Rules of Civil Procedure."

2. Amend T.R.App.P. 40(a) (3) (B) to provide that the civil
notice requirement be the same as the criminal, i.e., that the
clerk notify opposing counsel of the filing of the affidavit of
inability, and eliminate altogether the requirement of notice to
the court reporter.

3. Amend T.R.App.P. 40(a) (3) (B) by deleting the language
following the semi-colon ("otherwise . . ..) and substituting the
following:

"Should it appear to the court that notice has not been
given under this subsection the court shall direct the
clerk to notify opposing counsel and extend the time for
hearing an additional ten days after the date of the order
of extension."

This would be consistent with the provisions of T.R.App.P.
0(a) (3) (Ey and 41l{a) (2).
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4. Instead of proposing that no bond or affidavit be

{only notice of appeal be given), amend T.R.App.P.

Il 0(a) (3) (D) and place the burden on the party contesting the
affidavit of inability to show appellant is able to pay costs in
any case in which an attorney was appointed to represent the

' appellant in the trial court. (Even a criminal appellant 1is
required to file a pauper's oath and request to waive bond.)

filed

5. Amend T.R.App.P. 40(a) (3) (E) by adding the following:

"Upon proof that the appellant is presently receiving a
governmental entitlement based on indigency, the court
shall deny the contest. If the court sustains the contest
and finds that appellant is able to pay costs, the reasons
for such a finding shall be contained in an order.

Evidence shall be taken of the estima%ed cost of preparing
a statement of facts and transcript.”

6. Amend T.R.App.P. 51, covering the transcript on
by adding a provision requiring the clerk to furnish a
<‘ free transcript on appeal if the appellant is found unable to pay

costs. This should parallel T.R.App.P. 53(j) 1), covering the
free statement of facts.

appeal,

Given the historically irrational nature of attorney/
guardian ad litem distinctions, I don't think it's useful to rely
m on the cases which allow the guardian (but not the attorney) ad

litem, who appeals in his representative capaciity to do so
without filing a cost bond,

cash deposit or affidavit in lieu
thereof.

I look forward to seeing you in Austin on the 18th. If
you think these proposals merit further discussion, I would enjoy

getting tcogether with you and anyone else Jntpzested in this issue
at a mutually convenient time.

Very truly yours,

MARY MANSFIELD CRAFT
MMC/cm

March 1,

P.S. Oral argument has been scheduled in Wheeler v. Baum, for
' 1989 at 9:00 a.m. in the Texas Supreme Court.
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KENNETH W ANDERSON
KEITH M. BAKER
STEPHANIE A. BELBER
CHRISTOPHER CLARK
RQOBERT E. ETUNCER
MARY 5. FENLON

LAURA D. HEARD

REBA BENNETT KENNEDY
CLAY N. MARTIN

fUDITH L RAMSEY
SUSAN SHANK PATTERSON
LUTHER H. SOULES it

Mr. Russell McMains
McMains & Constant

Edwards,
P.O. Drawer 480

Corpus Christi, Texas

Re:

Dear Rusty:

Enclosed please find a copy of a

FEROM MAY Q- &7 Me.e'i-inj

LAW OFFICES

LUTHER H. SOULES I1i

ATTORNEYS AT LAW
A PROFESSIONAL CORPORATION

TENTH FLOOR
REPUBLIC OF TEXAS PLAZA
175 EAST HOUSTON STREET
SAN ANTONIO, TEXAS 78205-2230
(512) 224-9144

WAYNE 1. FACAN
ASSOCIATED COUNSEL

TELECOPIER
(512) 224-7073

May 17, 1989

78403

Proposed Changes to Texas Rule of Appellate Procedure

letter sent to me by

Justice Nathan L. Hecht regarding proposed changes to Rules 4, 5,
40, 51, 84, 90, 182(b), and 130(a). Please be prepared to report
on this matter at our next SCAC meeting.

I will include the
matter on our next agenda.

As always,

thank you for your keen attention to the business

of the Advisory Committee.

LHSIII/hjh
Enclosure
cc:

- Very truly yours,
/~ :

.

\-//?EBﬁER H. SOULES III

Honorable Stanley Pemberton
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Rule 130. Filing of Application in Court of Appeals
(a) Method of Review. [No change. ]
(b) Time and Place of Filing. The application shall be filed
with the Clerk of the Court of Appeals within thirty days after the

overruling of the last timely motion for rehearlng filed by any

(c) Successive Applications. [No change. ] h

(d) Extension of Time. [No change. ]
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CHRISTOPHER CLARK
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SARAH B. DUNCAN
MARY S. FENLON
CEQORCE ANN HARPOLE
LAURA D. HEARD
RONALD J. JOHNSON
REBA BENNETT KENNEDY

Mr. Michael A. Hatchell

PHIL STEVEN XOSUB

CARY W. MAYTON

J. KEN NUNLEY

SUSAN SHANK PATTERSON
JUDITH L RAMSEY
SAVANNAH L. ROBINSON
MARC J. SCHNALL *
LUTHER H. SOULES i1 **
WILLIAM T. SULLIVAN
JAMES P. WALLACE }

LAW OFFICES

SOULES 8 WALLACE

ATTORNEYS = AT - LAW
A PROFESSIONAL CORPORATION

TENTH FLOOR

REPUBLIC OF TEXAS PLAZA
175 EAST HOUSTON STREET
SAN ANTONIO, TEXAS 78205-2230

(512) 224-9144

WRITER'S DIRECT DIAL NUMBER:

June 21, 1989

Ramey, Flock, Hutchins, Jeffus,
Crawford & Harper
P. O. Box 629

Tyler, Texas

75710~-0629

TELEFAX
SAN ANTONIO

(512) 224-7073

AUSTIN
(512) 327-4105

Re: Texas Rules of Appellate Procedure 130

Dear Rusty:

'Enclosed please find a copy of proposed changes to TRAP 130
submitted by Justice Nathan L. Hecht.

the matter on our next agenda.

' Please be prepared to
report on this matter at our next SCAC meeting.

I will include

As always, thank you for your keen attention to the business

of the Advisory Committee.

LHSIII/hjh

Enclosure

cc: Justice Nathan L. Hecht
Honorable David Peeples

AUSTIN, TEXAS OFFICE: BARTON OAKS PLAZA TWO, SUITE 315

Very

901 MoPac EXPRESSWAY SOUTH, AUSTIN, TEXAS 78746
(512) 328-55H

CORPUS CHRISTI, TEXAS OFFICE: THE 600 BUILDING, SUITE 120

G600 LEOPARD STREET, CORPUS CHRISTI, TEXAS 78473
(512) 883-7501

uly yours,
7

— \ ;L.(/jb(./”
___TUTHER H. SOULES III
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Rule 181. Judgments in Open Court
In all cases decided by the Supreme Court, its judgments or

decrees will be pronouneed—in—oper |

court; and the opinion of the court will be reduced to writing

in such cases as the court deems of sufficient importance to be
reported. Where the court, after the submissién of a case, is of
the opinion that the court of appeals has entered a correct
judgment, and that the writ should not have been granted, the court
may set aside the order granting the writ, and dismiss or xefuse
d

without writing any opinion.

the application as though the writ had never been granted,

c0Z1i0
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(512) 224-9144
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July 18, 1989

TELEFAX
SAN ANTONIO

(512) 224-7073

AUSTIN
(512) 327-4i05

Mr. Russell McMains

Edwards, McMains & Constant
P.O. Drawer 480

Corpus Christi, Texas 78403

Re: TRAP 90, 181

Dear Rusty:

Enclosed please find a copy of proposed changes to TRAP 90
and 181 submitted by Justice Nathan I.. Hecht.

) Please be prepared
to report on this matter at our next SCAC

include the matter on our next agenda.

meeting. I will

As always, thank you for your keen attention to the business

of the Advisory Committee.
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cc: Justice Nathan L. Hecht
Honorable David Peeples

TE 315

AUSTIN, TEXAS OFFICE: BARTON OAKS PLAZA TWO, sUI
90t MoPac EXPRESSWAY SOUTH, AUSTIN, TEXAS 78746
O LDING, SUITE 1201

CORPUS CHRISTI, TEXAS OFFICE: THE GOO BU! .
600 LEOPARD STREET, CORPUS CHRISTI, TEXAS 78473
(5i2) 883-750!

LUTHER H. SOULES III

601

TEXAS BOARD OF LECAL SPECIALIZATION

t BOARD CERTIFIED CIVIL TRIAL LAW

t BOARD CERTIFIED CIVIL APPELLATE LAW

* BOARD CERTIFIED COMMERCIAL AND
NFHAL-REALESTATE-EAW-—————



