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CHAIRMAN SOULES: We'll go ahead and convene
the meeting. Welcome to everyone. I do appreciate you
being here to work on the rules. The Supreme Court
particularly appreciates your efforts, too, because
the Court recognizes that everyone who comes and works
on these rules does so on their own time and without any
sort of remuneration, not even reimbursement for your
travel expenses. And the quality of the work product
couldn't be better at any price.

Justice Hecht is our new liaison member of
the Supreme Court. He's the liaison to this committee
and responsible for i£s work product and getting that
work product back to the Court.

I would like to recognize -Justice Hecht, to
welcome you, Justice Hecht} to make any remarks that you
may make to our committee.

JUSTICE HECHT: Well, thank you.

I will add to what Luke just said. The Court
does very much appreciate the dedicated effort of this
committee offer the years, over the decades, really.

The formulation of rules of procedure and evidence for
the courts is an ever increasingly complex matter and it
would be impossible for the Court even to begin to
undertake that on its own. And so we're deeply indebted

for your commitment and your work on all these rules,
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and very grateful for that, and I'm looking forward to
hearing your comments in the next two days.

CHAIRMAN SOULES: Thank you, Your Honor.

I think that Chief Justice Phillips will be
joining us for some of the time. When he comes in, I
will, of course, recognize him and tell him our
appreciation for the opportunity to work with him and
hear any remarks he has.

The next person I want to express
appreciation to is Holly Halfacre, who is our -- I say
"our" -- she's our legal assistant. She spends about
two-thirds of her time on rules. She's a senior staff
person in my office and she's the one who is responsible
for the good shape that these materials are in, for the
promptness with which the subcommittees get the
materials. As soon as we get anything in our office,
Holly takes care of it, ships it to the Court, copies to
the Court, copies to the Committee on Administration of
Justice, and copies to the subcommittees of this
committee for work and reports.

When those reports come back, then she
collects them and.keeps them organized and ultimately,
prior to the meeting, produces the materials that you
have here. Essentially, she really runs this committee,

if the recognition is given where it should be.
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So this is Holly Halfacre here and I know you
may want to during the day sometime express your
appreciation as I have mine to her for the work she has
done.

And Sarah Duncan, one of my law partners, is
going to try to help me keep things straight as we go
today.

I think the first thing I want to talk about
is this sheet that I just passed out. Really, without
much being known about it and on the Local and Consent
Calendar the Legislature has passed this statute, SB
874. And this is a radical departure from 50 years
of rule-making by the Supreme Court of Texas, with the
assistance of this committee. Tt

In 1939, when the Legislature passed a
statute giving rule-making authority to the Supreme
Court of Texas, if it had to pass that statute —-- that's
still a big question, whether that was even necessary,
but at any rate it did -- the Court was given authority
to repeal statutes which the Court identified as being
in conflict with the procedural rules that the Court
made.

Of course, then the Court adopted extensive
rules and repealed all the statutes by filing a repealer

with the Secretary of State.
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And since that time, when the Court has
passed rules that were inconsistent with statutes, it
would file repealers, as was the case with Rule 13,
which repealed Chapter 9 of the Tort Reform Act, which
was the frivolous pleadings part. Tort reform applied
only to tort cases. So that statute, when it passed,
gave sanctions for frivolous pleadings in tort cases
but not in any other cases.

This committee, then, recommended to the
Supreme Court that we adopt Rule 13, which gave
sanctions for frivolous pleadings in all cases, thinking
that that was an expansion of what the Legislature had
done and thinking that it would be appreciated. It was
not.

Senator Caperton got extremely agitated over
the fact that the Supreme Court had repealed Chapter 9.
Even though it took Chapter 9 and made it broad to cover
all cases, it was apparently a pet item. And so this
bill was filed by him and has now been passed by both
Houses, which says that the Supreme Court of Texas
cannot pass a rule inconsistent with a statute. And if
the Supreme Court of Texas wants a procedural statute
repealed it sends -- in the words of this -- to the
Texas Judicial Council a list of the article that it

wants repealed. It doesn't say what the Texas Judicial
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Council does with it. I think that's sort of telling
the Court: "Don't send it to the Legislature, because
we're not going to do anything. Just send it to the
Texas Judicial Council." Of course, they don't have
the authority to do anything, so nothing happens.

And the statute then, even if it's
inconsistent with the rule we try to make, according
to this statute, is prevalent.

I don't know whether this bill is
constitutional or not, but if any of you have any
influence on the Governor, this needs to be vetoed so
that this Court can continue as it has for the past 50
years with its full scope of rule-making authority.
We've worked too hard for what we've got.

But this passed on the Local and Consent
Calendar. And I was not aware of it until it had passed
on second reading in the House and had already passed
the Senate. And at that point, when I called all our
legislators, it took two-thirds vote no to keep it from
passing. It was impossible to catch. So there it is.

And there's no reason, from the Court's
perspective, I've been adviéed, that this should not be
vetoed if we can influence the Governor to do so.
Important, however, in this is that --

Is it Senate Bill or House Bill 101, Your
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Honor?

JUSTICE HECHT: House Bill 101.

CHAIRMAN SOULES: House Bill 101 that
provides for increased pay, particularly to the district
judges, that is under some threat of veto. 1t was
vetoed by the Governor, I believe, last session, was it
not, Your Honor?

JUSTICE HECHT: Yes.

CHAIRMAN SOULES: So, at the same time, if
any contact was made on this, we certainly want to urge
the Governor to support the trial bench as well by
signing the pay-raise bill for the district judges.

JUSTICE HECHT: Right.

CHAIRMAN SOULES: In further~evidence of
Caperton's peeve with us, and part of that, I guess, is
my fault that I didn't contact somebody and explain what
Rule 13 was and what it did, here's a concurrent
resolution that Orlando Garcia, Representative from San
Antonio, called me about yesterday. Senator Caperton
was trying to get this Senate concurrent resolution
attached to an unrelated bill that Garcia had in the
House on the Local and Consent Calendar.

"Whereas, amendment of the Texas Rules of
Civil Procedure to conform with the Federal Rules of

Civil Procedure will promote clarification and ease of
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usage of these rules and it will bring Texas into parity
with a number of states that have already amended their
Rules of Civil Procedure to conform with federal
guidelines;

"Now, therefore, be it resolved the 71lst
Legislature strongly urges the Supreme Court of Texas
to amend the Texas Rules of Civil Procedure to adopt
new rules of civil procedure as necessary to conform
such rules to the Federal Rules of Civil Procedure."

So there is, for whatever reason, activity in
the Legislature to limit what we in the Court do about
rule making.

Does anyone have any comments about that?

MR. FULLER: Yes. Who made® himmad?

CHAIRMAN SOULES: He got mad over Rule 13,
which I told you broadened Chapter 9 to take it to all
cases.

PROFESSOR EDGAR: Well, maybe the day is
coming when the Court is just going to have to determine
whether or not under its inherent power it has the power
to adopt the rules without regard to the Legislature.

CHAIRMAN SOULES: It certainly looks that
way, doesn't it? Because the Legislature is going to
try to get active in --

PROFESSOR EDGAR: And if the Court doesn't
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have the inherent power, well, then, we'll just let the
Legislature do it.

CHAIRMAN SOULES: How many would vote for
that?

[Laughter]

PROFESSOR EDGAR: 1It's a sobering thought
this early in the morning, but --

CHAIRMAN SOULES: VYes, it is.

Steve McConnico has told me that he has a
commitment that is going to take him away and he's
regretfully going to have tolleave. I want, therefore,
to get his report first. And that actually is at the
end of Volume 2 on Page 1128 is where I think it begins,
the rules that would be under his committee's scrutiny.
Page 1128 in Volume 2.

Is that right, Steve?

,Mﬁ. MCCONNICO: Luke, I've got it starting
is on Page 1135, dealing with Rule 687(e). This first
rule is pretty clerical, it's not important. What we
did is when we changed earlier Rule 680, which extended
the length of the TRO from 10 aays_to 14 days, we did
not make the same change of Rule 687(e), which says what
needs to go in the body of a TRO. And we now need to
make the rule consistent because 687(e) as it now reads

continues the 0ld 10-day period for a TRO. And we need
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to extend that period to 14 days where 687(e) and 680
are consistent. It's that simple.

CHAIRMAN SOULES: So move?

Any opposition?

All in favor, aye.

That's unanimously recommended to the Supreme
Court.

MR. MCCONNICO: Luke, you gave me one other
thing to report on. I cannot find it here in the book.
I don't know if you even want me to mention it, but it's
a rule of evidence.

CHAIRMAN SOULES: What rule is it?

MR. MCCONNICO: I got it, but it's not under
my subcommittee. T e e

CHAIRMAN SOULES: I must have misdirected it.
What rule of evidence was it, Steve?

MR. MCCONNICO: It was Rule of Evidence 703.
What we were trying to do was to make it consistent with
the proposed change in Rule 166b. I think that should
be taken up later. I don't think I should presenﬁ that
now.

CHAIRMAN SOULES: All right.

MR. MCCONNICO: Because that's not going to
be understandable until you talk about the proposed

changes on 166b,
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CHAIRMAN SOULES: All right. Well, we can
take that up later.

Let me see here. Let's go back to 1128,
since this is in your group of rules, and go ahead and
get these done. Your rules cover from 592 to 734 in the
Rules of Civil Procedure. 1128.

MR. MCCONNICO: Can you give me a minute?
Because, to be honest, this is the first time I didn't
get copies of these rules prior to the meeting, these
proposed changes, for some reason. The only ones I got
were the ones I just told you about. But I think I
could be here for an hour and a half or so. I'm just
going to trial next Tuesday, so I need to meet with some
witnesses today, but 1f you can give®*me 'some time to
study this, I think it will make it consistent. All
these are dealing with the consistency of the l4-day
requirement.

CHAIRMAN SOULES: Fine. Will you let me know
whenever you are ready to finish your report?

MR. MCCONNICO: Sure.

CHAIRMAN SOULES: And we will go right to
that.

MR. MCCONNICO: Okay.

CHAIRMAN SOULES: Next, then, we'll just

start —-

13
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JUSTICE HECHT: Luke, Judge Sam Houston
Clinton just came in, our liaison.

CHAIRMAN SOULES: Oh, good. We want to
welcome Judge Sam Houston Clinton from the Court of
Criminal Appeals.

Judge, thank you for joining us today. We
certainly appreciate you being here.

JUDGE CLINTON: I'm not staying here if it's
not in my subject matter, but I sure want to stick with
what you're talking about that's in our line of work.

CHAIRMAN SOULES: Well, we probably ought to
go to the appellate rules early on today.

JUDGE CLINTON: Well, don't do it on my
account.

CHAIRMAN SOULES: And I want to express our
appreciation of this committee and no doubt of the
Supreme Court for your court's concurrence in the
amendments to the appellate rules that had to do with
certain civil matters that were adopted back in 1980.
We appreciate your court's recent order on that.

JUDGE CLINTON: Sorry we took so long.

CHAIRMAN SOULES: Elaine, would you give
us --

Yes, sir, Judge Pemberton.

JUDGE PEMBERTON: Did you get Evan Avant's

14
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letter of May 22nd with the summary of the Committee on
Administration of Justice actions?

CHAIRMAN SOULES: I did, Judge. If you will
help me today, because it may slip my mind from time to
time, I would like to have you, if you will, give us the
Committee on Administration of Justice positions on
these rules, where there are positions, as we go along.

JUDGE PEMBERTON: Either that or anybody who
wants a copy of it can get a copy.

THE COURT: This is Judge Stan Pemberton, who
is a member of this committee and is Chairman of the
Committee on Administration of Justice. And the Supreme
Court, I think very wisely, has made the chair of that
committee a voting member of this committee:."

Judge Pemberton has done an outstanding job
of chairing that committee for the last year and has an
extensive report on the positions of that committee.

To the extent we need to hear those, Judge,
they may be some routine matters, like this last one,
where they may not be important, but for the most part
I think they are. Would you bring them to our
attention, please, sir?

JUDGE PEMBERTON: All right.

CHAIRMAN SOULES: Elaine Carlson, would you

give us a report on the local rules effort?
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PROFESSOR CARLSON: As you might recall, the

last time we met, the Legislature, in 1987, passed the

Court Administration Act, assigned them a number of
activities, including drafting or compiling local rules
so that there would be some consistency throughout the
state.

Pursuant to that mandate, the Texas Supreme
Court adopted the Rules of Judicial Administration in
1987, setting forth that local rules, insofar as
practical, should be consistent.

The matter was then referred to this
subcommittee and the chair appointed Professor Dorsaneo
and myself as cochair to look at the local rules and to
attempt to achieve its purpose. Bill*and-I put together
a set of local rules that would serve as a model and
guidelines for deviating from that model of local rules
and we presented it last summer to a draft rules
subcommittee which is comprised of many practitioners
and judges from throughout the state.

Wg had a series of meetings in Austin last
summer and the consensus of those meetings in which we
looked at this draft model of local rules and discussed
problems that might be used in utilizing that policy in
different areas of the state, metropolitan versus rural,

and looking at single-judge versus multi-judge
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districts, the consensus of those meetings, the long and
short of it, was that we determined that it would
perhaps be better to adopt pattern local rules. And we
attempted and I think have been successful in compiling
local rules from all courts throughout the state.

We took our draft proposal that was an
incomplete compilation but as best as we could do,
last September, I believe it was, to the Texas Judicial
Conference in Fort Worth and presented that draft to
that body, who sanctioned the progress of the project
and sent us forth to continue that compilation and to do
some editorial work and re-present those pattern local
rules at the upcoming Judicial Conference.

And the project is now ata 'point where we
feel we've compiled all of such local rules and are at
the edting phase, which will require going through and
weeding out those rules that are duplicitous and cross-
referencing where the rules are coming from so all
judges can look at the project and know where their
rules are.

In addition, we are going to edit out or
suggest an editing deleting those rules which are
patently inconsistent with the Rules of Civil Procedure.

And that's where the project is at.

CHAIRMAN SOULES: Thank you, Elaine.
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The local rules are collected in two volumes,
and they're about the size of your agenda here. Holly
has put them all on our word processor in a uniform
order, uniform numbering system. There are 201
counties. Is that right?

MS. HALFACRE: I believe so.

CHAIRMAN SOULES: There are 201 counties that
have written local rules, and they are all in that book.
There are 53 counties that do not have written local
rules. I'm sure they've got local rules, they're just
not written.

[Laughter]

CHAIRMAN SOULES: And I'm sure some of the
other 201 have some local rules that:arenot -among those
we've collected, but, at any rate, Elaine has taken that
set of materials and is in the course right now of
reading all of the rules under a certain number. And
maybe there might be 50 different rules under Rule 1.13,
but maybe there are only 10 of them that are different
from each other. She's trying to consolidate, condense
those down to the number of options that really differ
among themselves. Where that's headed -- well, I guess
I need to back up just a bit.

After Holly put all these rules on our word

processor, then she went back and just from the disk

18
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regenerated the local rules of every county. And we
sent those back to the judges, the local administrative
judges, so that they could review what was coming off of
our disks to see if that really was their local rules or
if we had something in there that poltergeist put there
or something. And we got some feedback on that. It was
very little and it was all positive. So we feel like
what's on the disk is pretty accurate.

Now, when Elaine gets done, she may take
Option 50 under that Rule 1.13, which may be Taylor
County's rule, and it looks just like, say, Tarrant
County's rule as far as meaning is concerned. So, at
her call, not for anything other than arbitrariness and
just trying to get it condensed, she Wwill “decide which
one of those two to use and maybe even change it a bit
so that it maybe grammatically fits the overall scheme,
but without changing the meaning of it, and with some
grammatical changes to Tarrant County's rule she says,
"Well, that's Taylor and Tarrant," so Taylor will then
be deleted as far as the text of its Rule 1.13 and the
Taylor County tag will be put up with Tarrant County.

When fhat effort is completely done, then
we're gonna regenerate the local rules of every county
again. So when Taylor County gets its rules back this

time, its Rule 1.13 won't read like it did when it came

19
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to us.

The judges then will look at that and decide
whether they can live with the revision or the
modification. And if they can, and most of them are
committed to try to do that, then we will be able to
reduce this to a certain number of options under each
rule, whatever number is really necessary for the local
courts to have all the rules they want but to have them
to some extent conform.

Local rules have to exist. We've talked
about that before. You can't get a setting exactly the
same way in a multicounty single district court where
the judge is on circuit -- getting a trial setting there
is a different sort of problem than getting a setting
for trial in a county that has multiple district courts
and a central docket. There are just some places where
local rules have to differ from statewide rules.

But, anyway, when we get all this done, we're
supposed to be able to condense it to a single-volume
work so that a lawyer or a judge going to a different
county could look back and find Taylor County and it
would say Rﬁle 1.13, Option 4; Rule 1.14, Option 2. You
can turn in that book and find the local rules of every
county that has written local rules. And they all will

have. There will have to be 254, because certain local
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rules are mandatory under the statute. You'll be able
to find the local rules of every county in the state in
a single volume.

And the Supreme Court will then re-emphasize
the fact that local rules that are not published and
distributed can't be used at least to substantively
dispose of a matter on its merits. They may be used
for a continuance or something like that, but not to
terminate a party's rights.

That is a huge effort. And we are looking,
aren't we, Elaine, to try to have that done and to try
to have all the local rules back and approved by the
Supreme Court and in a publishable form by January 1
of '92? Is that right? Or '91?

PROFESSOR CARLSON: We should be able to
accomplish that by '91.

CHAIRMAN SOULES: Kind of depends. Once
these materials -are published, then they've got to be
sent to the local administrative judges throughout the
state and those local administrative judges then have
got to use these materials as a menu to choose.from to
do their own rules.

Of course, we're going to be giving them a
set of rules that comes right out of that menu that.we

think is what they've got already. So it's not going to
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take a lot of work, but it's going to take some time.
It may take a year or it may go quickly, we don't know
that.

Ken Fuller.

MR. FULLER: Luke, I'm on that committee.
And the thing that has really bothered me about this
whole process, we're compiling all this, but who's
making the quality judgment on whether or not a rule
should be in there? I haven't seen any culling process.
I just see a gathering of things and matching up and no
one looking at the quality. Should there be a local
ruie that says -- I'm just picking an example -- that if
you don't get a trial setting within X number of days of
filing your lawsuit, it's going to be~dismissed? Who's
looking at the content of this thing?

CHAIRMAN SOULES: Well, there are two things,
I think, in response to that:

Looking at the content to see what's
duplicative, like I just said, Elaine is doing that.

Looking at the content to say what can or
cannot be had by a county is something that very little,
if any, is going to be done. Because if we start that,
the district judges are never going to bow on the
effort. And the effort is too important to let that

collapse it, we feel.

22
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JUSTICE HECHT: I think the Court will want
to have some input into that, though, along the way.

MR. FULLER: I would hope so.

JUSTICE HECHT: As to what is appropriate for
local rules and what is not.

MR. FULLER: That's what I'm talking about.
Who's gonna make that judgment?

JUSTICE HECHT: I hope that when we get the
collation done and some idea that this is the kind of
topics covered by the local rules around the state, that
we can then focus in on some of them and say, "These are
just not appropriate for local rules."

MR. FULLER: I think it's going to be about
as thick as that book in front of Luke. " -

CHATIRMAN SOULES: It is.

MR. FULLER: It's going to be a horrendous
task for someone to quantitatively look at.

JUSTICE HECHT: We hope that the subject
matters will begin to delineate it somewhat.

CHAIRMAN SOULES: Another thing that Elaine
is doing, however, whenever she finds local rules that
are inconsistent with the Rules of Civil Procedure,
she's tagging those for deletion, because they will be
deleted, they will not be permitted. They're not

permitted now by the Supreme Court's own rules, but
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there are some around.

MR. FULLER: You bet.

CHAIRMAN SOULES: So that culling process
she's doing as she also deletes duplicates.

And, Elaine, we owe you a huge debt of
gratitude for taking that project on.

Chief Justice Phillips has joined us. Chief
Justice Phillips, welcome. We appreciate you being
here. We'll give you an opportunity to make some
remarks, if you would like that opportunity.

CHIEF JUSTICE PHILLIPS: The Supreme Court
always appreciates everybody being here, especially on
your own nickle. I think we ought to keep working
rather than me making oratibns.

CHAIRMAN SOULES: Okay.

Steve, are you current? Or do you want me to
give you some more time?

MR. MCCONNICO: No, Luke, I'm current.

THE COURT: Okay. Volume 2, Page 1128.

MR. MCCONNICO: As you'll see, this is the
temporary restraining order rule. This was a proposal
by District Court Judge John Marshall up in Dallas.
This proposal was made in 1987, before we made the 1988
change in the rule that TROs were extended from 10 days

to 14 days. Consequently, I'm not in favor of this
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proposal. You can see it in the rule where it states
that "shall expire by the Friday next after the
expliration of two days, excluding the date of service."
Again, this was made before we adopted the l14-day length
of time for TROs. And I don't see any reason to change
that length of time within a year after we adopted it.

I think we ought to give the Bar and Bench time to
adjust to it. And I don't know of any problems that are
resulting from the l4-day period. So I'm not in favor
of this proposal.

CHAIRMAN SOULES: You think we've already
fixed Rule 680 a different way and it doesn't need this
fix?

MR. MCCONNICO: That's right.-

CHAIRMAN SOULES: All right.

So you recommend no change?

MR. MCCONNICO: I do.

MR. FULLER: I second that, if it's in the
form of a motion.

CHAIRMAN SOULES: Second.

All in favor say aye, please.

Opposed?

Okay. We recommend no change on Rule 680.

MR. MCCONNICO: The changes that start on

Page 1133 are the same changes that we voted on earlier
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and adopted making Rule 687 and Rule 680 consistent,
that both state that there will be the l4-day period.
The only difference is, this is the Committee on the
Administration of Justice proposal, which is exactly the
same as the proposal that we adopted. So, really, we
don't need to take any action on Pages 1133 through
1137, because we've already adopted that.

CHAIRMAN SOULES: All right.

MR. MCCONNICO: That's it.

CHAIRMAN SOULES: Okay. Is that all the
rules you have?

MR. MCCONNICO: It is, Luke.

CHAIRMAN SOULES: Okay. Thank you, Steve.

Rusty, are you ready to talTk about what looks
like a short item right at the front of Volume 1?

MR. MCMAINS: Well, insofar as I understand
the letter, yes.

CHAIRMAN SOULES: Page 6 of Volume 1?

MR. MCMAINS: Yes.

CHAIRMAN SOULES: Let's turn to that.

MR. MCMAINS: First of all, it's talking
about an NRE designation, which, of course, doesn't
exlst under our rules now. So I'm not sure what
actually the letter is intended to convey. We revised

the rule the last time to comport with the legislative
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amendment with regard to jurisdictional statute, and the
practice is now called "writ denied" and it's not called
NRE. The subject of the letter is some complaint that
there is some confusion in that. I suppose that's
because of the fact that there is still a writ of error
and maybe they use NRE designations or something that --
West or something, but I think they use "writ denied,"
too, so I frankly don't think there's any need to change
the rule. It already has incorporated a difference and
distinction between the NRE and writ denied. And I
think there is a substantive distinction. And if the
suggestion is somehow that we should require
classification of old NRE cases as writ denied in
citations, I disagree with that, frankly, because
I think there is a difference under the substantive
jurisdictional argument. You can argue for greater
precedential value for the old NRE than you probably can
the new writ denied. And I would recommend against any
tinkering with the writ-denied practice that we've
adopted in our Rule 30.

CHAIRMAN SOULES: This is probably the first
suggestion we got after our last meeting in 1987.
Maybe its date is really more the point here.

MR. MCMAINS: Yes.

CHAIRMAN SQULES: Because the Legislature had
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acted and we had made a recommendation to the Supreme
Court to change to writ denied, but none of that was
really published until after the date of this letter.
And I guess it's already been fixed. So you recommend
no change on this?

MR. MCMAINS: Right.

CHAIRMAN SOULES: 1In favor say aye, please.

Opposed?

Recommend no change on that.

And next, Ken, are you prepared to testify on
this -- well, it's your letter on Page 8.

~MR. FULLER: Yes, yes. Okay. First of all,
you violated the first rule of running the committee.
You put a very controversial topic at-the“ top of the
agenda. That's supposed to be brought up when everybody
has got to catch airplanes.

[Laughter]

CHAIRMAN SOULES: Okay.

MR. FULLER: Boy, I tell you, this really
opened Pandora's box. This was a proposal from a
practicing attorney to get the committee to recommend
e