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am, Tom.

CHAIRMAN SOULRS: Pat had a comment about

that.

MR. BEARD: Wel7, I have never been exposed to

a lawyer trying to seal something during the trial of a case.

•
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If you get a protective order, you have an in camera

inspection, but the sealing, doesn't it come when the case is

over?

MR. DAVIS: But of what?

MR. BEARD: As a practical matter?

MR. DAVIS: What is it we are sealing or what

is it we are tying to protect if it is not discovery? That

is where I have a problem.

CHAIRMAN SOULES: Well, it could be the

evidence, some of the evidence in the case.

MR. HERRING: We have motions for summary

judgments, affidavits or attachments. That kind of thi.ng is

what they talk about.

MR. HERRING: Wa l l, before the end of the

case, though, a summary judgment motion that has affidavits

or exhibits attached, that is one context.

MR. DAVIS: That is not discovery.

MR. HERRING: It may not be. The affidavit,

for example, may not have been produced in discovery. T

think the -question is more or less difficult depending on

whether the rule applies to discovery, which I think Lefty is

saving for the end of day. That is a nice, juicy issue.

MR. DAVIS: That is simple.

MR. HERRING: Well, I figured you would think
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it was simple, Tom, but there might be another view on that.

MR. DAVIS: Not legitimate.

CHAIRMAN SOULES: Where it has come up in our

practice is where we will file a motion and somebody wi}a

file a response that just has scurilous mater-ial in it,

something just for the purpose of prejudicing the court,

doesn't really have that much to do with the lawsuit, and we

jump right on it and try to get that stuff sealed up saying

it is irrelevant and doesn't have anything to do with the

questions and somebody is going to find it and sea] it up,

and they nearly always do. And then they look at it and look

at it in camera and decide whether or not it has to come out

and should be seen by the public, if it has any connection

with the cases at all. And that has happened.

MR. DAVIS: I don't see that there is any

problem there.

CHAIRMAN SOULES: Well, you represent a party

and you file a motion.

MR. DAVIS: No, I mean there isn`t any

question about that. You aren't going to have the public

wanting to see that, you are going to have the newspaper --

CHAIRMAN SOULES: It depends on how profile

the case is. This was pretty high profile.

MR. DAVIS: Family cases and divorce and, yes,

maybe that -- I am just trying to visualize the context in
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which it can arise. I can see family adoption and criminal

child abuse cases, things of that kind, but other -- in other

litigation, what is it other than di^scovery? t am just

having trouble with it.

MR. HERRING: Well, again, the trade secrets

lawyers would say it would be documents that show the trade

secrets attached to the motion.

MR. DAVIS: Where somebody sues somebody for

infringment of a patent and then you get into a question

of -- okay, well, it is a rathe_r limited situation there when

you exclude disc.overy.

CHAIRMAN SOULES: This whole sealing thing is

limited. It is just really not very widespread, except when

it does happen, it gets a lot of notariety. Of course,

obviously, we have to deal with it effectively.

MR. DAVIS: I am trying to know what we are

dealing with.

MR. BEARD: You are talking about instances

where you seal during the course of a trial. I have nPver

been exposed to that.

MR. HERRING: Well, somebody -- and again, the

only one I#tnow of that people come back to is trade secrets

and they -- Quincy pulled out a cite that one of the trade

secrets lawyers had given us to an ALR annotation which says

in suits in equity to enjoin wrongful use or disclosure of

3404 GUADALUPE •AUSTIN,TE%AS 78705•512i452-0009
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the plaintiff's trade secrets, the courts very generally have

adopted the practice of taking evidence in camera where it

involved disclosure of the specific.nature and details of the

plaintiff's trade secret. And there is discussion of it and

the case is going both ways all over the country on it in the

trade secret context. I don't know the others.

MR. BEARD: I have done that in camera, seal

it.

CHAIRMAN SOULES: That is Hadley's posi.ta.on,

which is broader than mine, that not only would the record be

inspected in camera and perhaps sealed, but also that the

evidence could be taken in camera.

MR. BEARD: I have had in camera hearing on

trade secrets.

MR. SPARKS (SAN ANGELO): Luke,'let me ask you

something, and we are talking about (B) (1) under hearings,

whether to put in the words in camera or not?

MR. SPARKS (SAN ANGELO): And it would seem to

me like if you take Tom's language, which is labeled C in the

handout, that doesn't have the in camera language in it, you

put it in, you still have the right during the hearing to

file for a protective order or to file a motion to consider

certain evidence in camera. You still got all the

protections there, but the hearing is a pub]ic hearing. That
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draft seems to be pretty good to me. But by not mentioning

it, you are not saying you can't do it. It is just a right

that you have in the presentation of evidence or accumulated.

CHAIRMAAI SOULF..S: Well, that may get it if we

read the Locke Purnell draft, Tab C, Page 2, (2)(h)(1) T

guess is the number here, to be just like any other hearing

that if it should become desirable to seek some sort of an

in camera proceeding, whatever it may be, do it just like you

would in any other context.

CHAIRMAN SOULES: And that our committee is

understanding if we .are that (2)(b)t2) about this hearing,

that doesn't preclude the court in a sealing hearing from

conducting parts of the proceedings in camera as in any other

case where circumstances indicate. I mean if that is the

co-ncensus of this committee, we make that the legislative

history of this, then maybe it is enough, maybe it is not.

MR. SPARKS (SAN ANGELO): If you are wanting

to make that legislative history, maybe I ozight to rethink my

thoughts.

MR. DAVIS: You want to go down in history

correct.

MR. JONES: I have never seen before ever

quoted deliberations that this committee has ever ruled.
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CHAIRMAN SOUi,ES: Judge Spears has written

some opinions where he goes back to these proceedings. I

think some others too. That just comes to to mind.

JUSTICE HECHT: Doesn't this boi) down to

somebody wants to file a motion for summary judgment, and

they want to attach an affidavit, and the affidavit has

something in it that they don't want to be disclosed. They

want it sealed, and then they are going to have a hearing on

it whether it is sealed or not, and their problem is they

want to tell why it is sealed, why it should be sea)ed. If

they tell too much about it, they are going to disclose what

the contents are and it wouldn't do any good to seal it. If

they don't tell enough about it, they may not meet their

burden of proof and it may not get sealed. But how many

times is that really going to happen? I have a hard time

imagining when they are really --

MR. HERRING: I wouldn't think it would be

very many. It is a problem they expressed, and I don't do

that full time, so I can't speak to how often. I wouldn't

think it would be often.

MR. DORSAAIEQ: It certainly is an entire)y

different problem from this overall problem of public access

or nondisclosure to the public of information. We are just

talking about whether or not somebotly can c.onduct part of the
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proceedings without an adversary, and when we are talking

about this, we are just talking about to what extent will

ex parte communications with the court be permitted as part

of the process of determining an issue that is at issue

between persons or otherwise adversaries. To me, I can see

how the trade secret ]awyers would be interested in it, but 7

don't see how it has much to do, frankly, with the sealing of

court records. It is a distinct problem. We are ta]king

about keeping something from your adversary because you don't

want them to have it because it will be damaging to you if

they have the information, either because it is the same

information that you are trying to have determined to be

confidsntial, or because it is generally something you would

like to keep secret.

CHAIRMAN SOULES: Hadley.

MR. EDGAR: On the other hand, though, if you

are focusing upon the public's -- public access to the court

records, I can see how a judge looking at this without some

reference to an in camera inspection might be disinclined to

conduct an in camera inspection because of the public's right

to know, and theref-ore, it seems to me that perhaps reference

to an in camera inspection might clarify in the judge`s mind

that he or she has the right to conduct an in camera

inspection even though he or she may have a right to do it

under the discovery rule. But it seems to me that this is
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something separate and distinct from disc:nvery and reference

to in camera should be provided.

CHAIRMAN SOULES: Well, responding to that,

again, I don't -- I am not advocating. A way to-f.ix that is

just to say "in camera proceedings may be conducted as in

Rule 166(b)(4),° just not get into a lot of -- we have got

discovery in camera practice going now and some standards

about when it is done and when it is not done, reference

back and try to pick that up.

MR. BRANSON: But aren't they really talking

about in c^aznera ex parte proceedings as opposed -- I m.ean

from something other than really looking at a document?

CHAIRMAN SOULES: Yes, and that happens in

discovery, of course. The judge will listen to a witness

answer questions and sometimes let the witness' lawyer be

there when the witness answers questions, but not anybody

else.

MR. BRANSON: I have never had them do- that.

CHAIRMAN SOUirES : I have. Okay, do we need to

do anything about this in camera? I guess that is really the

threshold. We have talked about, I think, most of the

considerations. Why don`t we decide what we need. We want

to do anything about it, whether we are going to just leave

the Locke Purnell (2)Eb)E1) as it is or --

3404 GUADALUPE •AUSTIN, TEXAS 78705•572/452.0009
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change for sure.

CHAIRMAN SOULES: All right, what is that,

MR. MORRIS: It says "A party seeking seaJing

shall have the burden of proving compelling need by clear and

convincing evidence."

MR. MORRIS: That needs to be stricken.

CHAIRMAN SflULES: By a preponderance of the

evidence.

MR. MORRIS: Well, let's just strike that. we

--

CHAIRMAN SOULES: I got you.

MR. MORRIS: We have set the burden of proof

up at the top.

CHAIRMAN SOULES: Take that sentence out.

MR. DAVIS: Luke --

CHAIRMAN SOULES: Yes, sir.

MR. DAVIS: With Edgar's thing, one proposal

is just to leave it silent and let the courts assume they

have in camera proceeding which they have it in everything

else, or as was suggested, make a limited reference to it,

let them kn.ow they do specifically have it just like they do

in other proceedings. I am inclined to see that I can't see

3404 GUADALUPE •AUSTIN, TEXAS 78705 •572/a57-0009
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there w-ould be any harm to at least point out that in camera

proceedings are available the same as they are in Rule 166,

at least remove any doubt in anybody's mind without really

getting into the details of how they cond-uct it or who they

listen to or who they don't listen to.

CHAIRMAN SOULES: Why don't we get a consensus

on that then. How many feel that we should make reference in

(2)(b)(1) to the availability of in camera proceedings?

Okay, one, two, three, four, five, six, seven, eight. How

many feel that there should be no such reference? Eight

to -- one, two, three, four, five, six, seven, eight. Okay,

we are going to vote again. Everybody vote this time. Take

a position one way or the other. It is a question of we

mention in camera in (2)(b)(1) or not mention in camera.

MR. MORRIS: May I say something?

CHAIRMAN SOULES: In the chair's draft, we had

written in there that the in camera hearing may be held --

MR. SPARKS (SAN ANGELO): You have got the

whole hearing --

MR. MORRIS: I know, hang on a minute --

reveal the information which is sought to be protected. I

think that that is the only place where in camera would be

appropriate.

In other words, I don't think to go back to a

discovery rule over on another rule. I think here we are
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talking about sealing, and the place where in camera is

appropriate here is where, as Chuck said earlier, you are

going to let the cat out of bag in having the, hearing.

CHAIRMAN SOULES: Do we mention in camera or

not in this (2)(b)(1)? Those who say we should --

MR. JONES: I think where everybody is having

a problem, at least where I an having my problem, is this

phrase or term or whatever we want to cal) it of an in camera

hearing.

Now, as far as I am concerned, there aint no such

animal. I have never been to one. Many of you may have.

MR. SPARKS (SAN ANGELO): In camera evidence.

MR. JONES: There are in camera inspections of

evidence, but an in camera hearing implies to me that you go

hide somewhere, and I don't know who is there or exactly what

they do, but everybody is not there, that is for sure. And I

just don't think that we ought to be expanding that kind of

concept without knowing where we are going. I don't even

know whether it is constitutional.

CHAIRMAN SOULES: I am going to take a

consensus. It was eight to eight last time. Somebody didn't

vote. Everybody please vote this time whether or not we

include anything in here about the availability of in camera
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proceedings. That is the question. How many feel we should

include something in here about the availability of in camera

proceedings. One, two, three, four,. five, six, seven, eight

nine, 10, 11 say to include it. Those opposed to it? I hope

that is not 11 again. One, two, three, four, five, six,

seven, eight, nine, 10. Okay, 11 to 10. We are going to-

mention.

MR. DORSANEO: Steve told me he votes with me.

CHAIRMAN SOULES: All right, 11 to 10. We are

going to do it. Now let's try to figure out quickly haw to

do it so we we can get on with this.

MR. DAVIS: I suggest just a broad reference

that these proceedings can be held in camera in accordance

with the practice under rule so and so.

MR. MORRIS: Let me make a suggestion. I was

going to. say something like "documents may be reviewed in

camera upon request by any party if the court finds that

information would be revealed which is sought to be

protected.° In other words, what you are trying to do is

strictly limit to where you don`t let the cat out of bag.

MR. EDGAR: Did you use the word record?

MR. MORRIS: I said documents.

MR. HERRING: Court records sought to be

sealed.

MR. MORRIS: I came after that colon. I put
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"howaver documents may be revzewerl." Can you read back what

I read?

MR. DAVIS: It is information sought to be

sealed.

MR. HERRING: Why don`t we say the court

records sought to be sealed because the rule deals with court

records, whatever those are.

MR. MORRIS: May be reviewed in camera upon

request by any party if the court finds that information

wauld be revealed which is sought to be protected. How about

that.
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MR. ADAMS: He has already got the power_ to

review something in camera. The court has got power to look

at something in camera, doesn't he, any time.

Gilbert.

MR. EDGAR: Read it again, please.

MR. DAVIS: SomEbody can argup that they

didn't say anything about it --

CHAIRMAN SOULES: Well, if somebody raises a

privileged question at this hearing, doesn`t have anything to

do with revealing the information sought to be protected. It

is a privileged question, attorney/client privilege. Can the

Court in one of these hearings conduct in camera
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considerations of whether or not there is, in fact, the

attorney/client privilege at risk.

MR. JONES: That is raised in privilege when

he first got past --

it has come up. Isn't in camera proceedings --

MR. MORRIS: It is not going to be the first

time, though, is it, Luke?

CHAIRMAN SOULgS: I understand hypothetically

it.is. I don't see the problem with just saying °in camera

proceedings may be conducted as provided in 166(b)(4), and

that is privilege, trade secret, and it is the same kinds of

problems really that we are dealing with here.

. MR. ADAMS: I have got a question. Is it

going to be, in camera, is he just going to he ].cyokang at the

court records or is he going to be looking at some affidavit

the other party hadn't seen? What is the court going to be

looking at when we talk about in camera?

MR-. ADAMS: It is not going to be any lawyers

in there.
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MR. ADAMS: He is going to be looking at

something that has been furnished to, him by one side that the

other side hadn't seen like an affidavit from an engineer or

something like that? What is going to happen if it is in

camera.

CHAIRMAN SOULES : Judges can, and they do,

conduct in camera hearings about every way you can imagine,

sometimes both lawyers, sometimes no lawyers. Sometimes a

witness.

CHAIRMAN SOULES: We have voted to ptit in that

in camera proceedings are available. How do we say that?

That is what is on the table right now. John O`Quinn.

MR. fl'QUINN: I think we ought to say it the

way you said it awhile ago. Do you remember what you said?

CHAIRMAN SOULES: I have said it two or three

ways, John, awhile ago.

MR. O'QUINN: Well, what I remember you said

while ago was that the court can proceed in camera, and then

you reference the -rule on discovery in camera, you know, in

accordance with where that rule is, and it probably needs

some language like i,E-fty had been talking about, you know, if

there is some compelling need for that or however you put it.
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If it is necessary in order to prevent, you know, the

disclosure of their information.

MR. MORRIS: It looksto me like we are not --

this isn't a discovery procedure. I think the problem is is

we are creating a whole new procedure or proceeding in Texas,

and discovery is over here and you will have your discovery

fights and privilege fights over here, but when it comes to

whether or not this is going to be sealed, it seems like the

only one thing the court at this stage is going to be

interested in, and that is whether or not he doesn't want to

let the cat out of bag in reviewing it when deciding whether

or not to seal it. And why wouldn't he, in this one

instance, just review it in camera to determine whether or

not it should be sealed in such a manner so it won't reveal

the information sought to be protected. I mean I think we

are mixing discovery with a sealing hearing.

MR. SPARKS (SAN ANGELO): Lefty, when he has

his private in camera hearing and he rules that it is

sealed, and I d.on't think it is going to be sealed, how do I

convince an appellate court that he abused a propondance of

evidence in sealing this because I don't know what went on at

the hearing.

what it is. We are getting into a problem that I think

3404 GUADALUPE •AUS71N TEXAS 78705 •_`12-452-0009
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Franklin points out, you can't have an in camera hearing.

MR. MORRIS: Says the hearing shou]d be held

in open court.

CHAIRMAN SOULES: All right, let me propose

this: "The Court may conduct in camera proceedings where

necessary to prevent disclosure of the record sought to be

protected, or the substance of that record."

JUSTICE DOGGETT: I have the same concern as

Franklin has about the term in camera proceedings. It is one

thing to have an in camera inspection of documents. It is

another thing to have a praceeding that is really an ex parte

proceeding.

MR. HERRING: Also, let me point out that

there isn't going to be any such thing as in camera

proceeding if you are going to allow anybody to intervene who

wants to because everybody becomes not a member of the public

but a party to the proceeding. I would suggest we Gi.mp]y go

back -- we can't solve that proceeding problem completely --

we go back to inspection of docuements, and we say "the court

may conduct an in camera inspection of the court records

sought to. be sealed before ruling on the motion if the court

finds that such an inspection is necessary to avoid revealing

the information sought to be protected."

JUSTICE DOGGETT: Good proposal.

MR. JONES: Let's think about that a minute.

09
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It may be we are all fine, if you are going to have the court

go look at public records secretly and decide whether to sea)

it.

MR. HERRING: In most instances, if they are

already public records, you are not going to have this come

up.

MR. JONES: I thought that was what we were

dealing with.

MR. HERRING: This refers to court --

inspection of the court records sought to be sealed.

MR. JONES: Court records are public records.

MR.H£RRIIdG : What you are going to have --

and you are right in this sense, Franklin. You may have to

have your definition of court records -- and Lefty and I

talked about this -- refer not only to what is filed but what

is proposed to be filed, such as your motion for summary

judgment.

MR. SPARKS (SAN ANGELO): Or has been

exchanged but hasn't been filed.

MR. HERRING: That gets into-discovery. We

are going to address that later.

MR. JONES: Then we are going to go to sea?ing

things that aren't even --

CHAIRMAN SOULES: How about this, the court

may conduct an in camera inspection of records.

3+0+ GUADALUPE •AUSTIN, TEYAS 78705 •5i2/4 52-0009
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If anybody has a formal proposal, let's get it on

the record. All right, how about this. "The court may

conduct an in camera inspection of records where necessary to

prevent disclosure of records sought to he protected."• Now,

that has got it compressed down to the record. That is the

only thing he can look at in camera.

MR. DORSANEO: You still haven't defined what

in camera means.

CHAIRMAN SOULES: It says the only thing you

can do back there is look at a record.

MR. IIORSANfiO: By himself, by herself, with

one set of counsel and not the other counsel, with all

counsel but not the public?

MR. MORRIS: It says hearing may be hea.d in

open court.

MR. BRANSON: With the exception of the

instance when Justice Hecht objected about the summary

judgment, I am trying to think of an instance where this

would be -- I mean you are trying to to seal something,

presumably, the other side has already gotten in discovery,

aren't you? You are not trying to seal it from the

adversary, you are trying to sea2 it from the public. Why

not let the adversary back there, and why not just give the

court the authority to conduct this hearing in his chambers

with nobody but the original participants there?
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MR. DORSANEO: What the trade secret lawyers

really want is an ex parte proceeding, as I understand it.

They don't want -- they are calling•.it in camera. It means I

don't want the enemy there, and I don't think that that is

even constitutional.

MR. BRANSON: But isn't that really in

discovery, Bill? Aren't we to a point now where your

opponent has the info.rmation?

MR. HERRING: Usually you are, you may not be.

MR. BRANSON: Why hide it from him anymore and

conduct something that sounds like star chambers proceeding

for those of us who are litigators. Why not let original

parties go back in the court's chambers and participate in

the legal process and keep the public out of that hearing.

JUSTICE DOGGETT: Because they are intervenors

at this point. They are parties, as Chuck said.

MR. BRANSON: But it would solve the problem

that we are dealing with to not treat them as an intervenor

for the purposes of this hearing.

JUSTICE HECHT: But the problem is nonP of the

parties who were originally in the case may represent the

interests of the public parties who are intervenors.

MR. BRANSON: I see.
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MR. MORRIS: Well, what we are talking about

is that the judge may look at this data, make look at these

documents and review them, Frank. The judge may look at them

himself, but the hearing is then gaing to be held in open

court, and at that time, he can make his ruling. If he

decides he is going to let them be sea)ed, he has to do it in

such a way as to not reveal the contents. But you can't stop

the judge from looking at the documents in camera if he wants

to, but I don't think that means he goes back and has an

ex parte hearing.

MR. SPARKS (SAN ANGELO): If he seals from

right there, I mean it is kind of over.

MR. HERRING: We have in camera inspection of

siocxmsnts now, whatever that means, under the discovery

procedures. And generally, in discovery, it means you don't

want the other side to see it because you are claiming a

privilege and the judge inspects them without the other side

being there. And for do-cument inspection, I think we are

talking about the same thing.

14R. LOW: You have to describe the document,

name and day. It is just not like you don't know what it

was. It just doesn't give you the nitty-gritty detail, but

you can't just say this is bad and I won't even tell what you

it is.

MR. HERRING: That is right.
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CHAIRMAN SOULES: We spent a long time

designing the in camera routine in 166(b)(4). It is probably

still imperfect, but at least it has, got some guidelines in

it.

MR. BRANSON: kthat is the argument again

against using the previous words in 166(b)?

CHAIRMAN SOULES: Somebody says this is so

different from discovery that it shauldn't be done. I don't

agree with that, but that is neither here nor there.

MR. MORRIS: We are not in dis-covery. We are

in sealing hearing.

I would like to move we adopt this (B) (1) of Locke

Purnell on the hearing with the addition that Luke has just

proposed.

In other wards, that you have everything that is in

here except the part referring to burden of proof, and then

you also put in there what Luke has just proposeed.

CHAIRMAN SflUi,ES : I wi l l read it again if you

like. It says °The court may conduct an in camera inspection

of records where necessary to prevent disclosure of records

sought to, be pratected."

MR. BEARD: Explain this to me. You say that

you are going to seal fees. Now, under this practice here,

are you going to give a notice and have the records down

there in the clerk `s office, going to, seal it, it is sitting

•
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there. Do you seal it first under this temporary --

CHAIRMAN SOtJLBS: Here is what happens: T

file a motion, I am trying to conduct a trial, whatever. My

adversary -- say it is in a divorce case -- my adversary

comes in and files a pleading with a lot of extraneous stuff

that is terribly damaging to my client but really doesn't

have anything to do with the lawsuit. Maybe it is a past 15,

20 years ago imprisonment or seri.ous psychological problem

that really nobody has thought about in a long time. It is

very damaging, and I want that sealed. That is just done for

meanness.

I come in, I file a motion for an emergency order

of sealing. And I take those up and say look here, Judge.

The judge says fine. I am going to seal them on an emergency

.basis, post your notices. Everybody shows up. The judge has

got the record, and we put on evidence that is an event that

happened years ago, won't have anything to do with this case.

If we convince the judge of that, the other side says, well,

when did it occur. We got to tell him when. Maybe the

general nature of it, not enough to disclose its c.ontents

like these trade secrets people are going to have to do. And

finally we get all done, the Judge says, well, I am looking

at it and I conclude that it should be sealed permanently. I

believe that it is not fair to your client for this stuff to

be in the record so the public can find it. They are
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using this trial proceeding as a vehicle to cause a lot of

problems and this is just leverage. Then if the press wants

to review that, they go to the appellate court. They can't

see what is in it. They can just say I don't think the

hearing was conducted right or what have you or everybody

knows it is a lie, the Judge made a mistake. The appellate

court opens it up and looks at it, and they either agree or

disagree. That is what we are talking ab'oZit.

CHAIRMAN SOULES: They are all in the.r.e, that

is right. Exactly. But the animal, the fleece is still in

the envelope.

MR. McMAINS: Is that like praof in the

pudding.

CHAIRMAN SOULES: Yes, sir, Hadley.

MR. EDGAR: Move the question.

CHAIRMAN SOULES: Move the questi.on. Okay,
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those in favor say "Aye." Opposed?

MR. JONES: Opposed.

CHAIRMAN SOIJLES: House to one. All right,

that passes hause to one, as I understand the vote.

MR. MORRIS: Say, Luke, are you going to

sandwich that into this rule there where we deleted "A party

seeking sealing."

CHAIRMAN SOULES: Is that all right with you

to put it there.

MR. MORRIS: I think that is a good place for

it.

MR. BEARB: Let me ask you one ather question

about procedure practice. You are going to say I am going to

file this affidavit in connection with motion to. summary

judgm$nt if you seal it. If you didn't seal it, I am not

going to file it. Is that what we do?

MR. JONES: Mr. Beard, you have done voted for

that. You can't go back.

MR. BEARD: I didn't say Aye, I didn't say no.

CHAIRMAN SOULES: I think you would file a

motion for leave to file a sealed record. If the judge would

deny your motion, you wouldn't file it. I mean you have got

a vehicle here for doing that.

MR.. RAGLAND: Let me ask you this, Luke, in

summary judgment context, then is the judge going to rule on

3404 GUADALUPE •AUSTiN,TE%AS 78705 •572i452-0009
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summary judgement based on sealed record that the opposition

hasn't seen?

CHAIRMAN SOULES: I don`t see how they can

because that waives every privilege.

MR. BRANSON: Sure would be hard to have a

controverting affidavit.

CHAIRMAN SOULES: Okay, what is the next

objective? It is important, let's move on to the next item.

What is next?

MR. HERRING: Why don't we go back and add

in -- run through the language that Tom and I talked about

b.efore he left about the extension of time, the extension of

the order, and that would be added on the temporary sealing

order. That would be added on the tap of Page 3 where it now

says the first word is "n-otice" and then there is a comma.

If you struck the rest of that sentence and we are proposing

to put in this "and shall expire by its terms within such

time after signing not to exceed 14 days as the court fixes,

unless within the time so fixed, the order for good cause

shown is extended or unless all parties consent that it may

be extended semicolon any such extension shall not exceed an

additional 14 days."

MR. MORRIS: And then the rest of the rule.

MR. HERRING: The rest of the rule would stay

the same. We would go back under the notice provisions and
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change the 15 days to 14 days under that paragraph.

MR. EDGAR: Question, Chuck, since the

intervenors are now parties, would they also have to agree?

MR. HERRING: Yes. Anyone who has intervened

could block and an extension.

MR. DAVIS: It is kind of use)ess, isn `t. it?

MR. SPARKS (SAN ANGELO): No, you get an

additional. 14 days.

MR. BRANSON: Are these intervenor.s formal

intervenors? Have they got to file pleadings in

intervention.

MR. DAVIS: Here I am, I came all the way from

out of town, I want this heard. I am not going to agree to

any extension.

MR. HERRING: We already voted.

MR. SPARKS (SAN ANGELO): If you get the

14 days without any agreement, the court can give you an

additional 14 days. To get anything past that, you have to

have an agreement.

JUSTICE HECHT: Let's take a vote.

CHAIRMAN SOULES: All right, that is right out

of 680, Chuck? Is this paral]e] to 680?

MR. HERRING: It parallels 680, but the way it

works, you can only get one extension and it has got to be
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for good cause or everybody agrees. If anybody disagrees,

you can't get an extension.

MR. SPARKS (SAN ANGELO): That is not what we

voted for earlier. We voted on earlier tracking temporary

restraining order Rule 680.

MR. HERRING: I understood we were only going

to do one, allow one extension.

CHAIRMAN SOULES: That is what 68Q says.

MR. SPARKS (SAN ANGELfl) : You get something

past the original 14 days if there is no objection from any

party. That is what TROs say.

MR. BRANSON: Sam, he is saying these

intervenors are now the parties.

MR. SPARKS (SAN ANGELO): That is right, and

they can certainly stop anything past the 14 days. I

understand that.

CHAIRMAN SOULES: Let's see, does this set the

time?

MR. JONES: Extension automatically.

MR. HERRING: You don't think that is what it

was? That is what Tom and I understood.

MR. SPARKS (SAN ANGELO) : I asked Luke

specifically is he tracking Rule 680 on TROs because we have

judges that get sick. You have got to have the first 14 days

upon the court's order and just having a newspaper man come
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in and say no, I want to hear it today.

MR. HERRING: That was my original position,

but Tom didn't feel you should automatically get it, and I

understood this is what we went to and this is what he

understood as well. I don't care either way. We are just

trying to embody whatever the group wants to do.

CHAIRMAN SOULES : Here is what -- if you use

68Q after the word °notice,° it would read and "and shal)

expire by its terms after signing, not to exceed 14 days, and

shall expire by its terms not to exceed 1.4 days after signing

as the court fixes, unless within the time so fixed the order

for good cause shown is extended for a like period or unless

a party gets to then, the order as directed consents that it

may be extended for a longer period. The reason for the

extension shall be entered of record. No more than one

extension may be granted unless subsequent extensions are

unopposed." That is all the language of 680. Can we just

use that?

MR. HERRING: That is fine with me.

CHAIRMAN St7ULES : I know what it means.

MR. SPARKS (SAN ANGELO): That is what we

voted on.

MR. HERRING: Tom understood it was something

different, and it was his language, but t will be glad to go

with that. I prefer that.
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MR. SPARKS (SAN ANGELO): I thought we had the

finalities of life pointed out here. Just make it where you

have to.

CHAIRMAN SOULRS: Okay, al) in favor say

"Aye-° lopposed? It is unanimous.

MR. EDGAR: Luke, 680 is says for good cause

is extended unless the party against whom the order is

directed consents. Do you mean any party consents?

MR. EDGAR: You have to change that. You just

can't just literally adopt 68Q.

CHAIRMAN SOULES: All right, that is right.

"Unless all parties consent," I guess.

MR. EDGAR: "Unless all parties consent that

it may be extended for a longer period." And that then would

parallel 680.

CHAIRMAN SOULES: "Unless the parties cansent

that it may be extQndQd for a longer pQriorl. "

MR. EDGAR: Unless "all" parties.

CHAIRMAN SOULES: Okay, thank you. I

appreciate your watching over me there. Okay, what is next?

MR. TINDALL: Look, I have -- are we down to

notice? On notice, I notice that the motion must be posted

at a place where your open meetings law requires postings.
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In my county, that would be difficult. The county

administration building is totally separate from the

courthouse, and I would suggest that.either you post it over

there if you want to. I think you have to get a lock and key

from those who can get access to the glass bulletin board,

and it is very awkward to do that, or they could post at the

entrance to the courtroom. You have been through that issue?

MR. HERRING: The problem we got into with the

committee was whicfi courtroom, if you have got 13 courtrooms.

You could post it on the foreclosure board, but in some

cities now we have got thousands of forEci.asures. An i.daa

was this would be the cleanest other readily avaDable

alternative that people could find to post it. And they will

have to make arrangements locally in some areas to allow it,

but that is the best we can come up with. You also, of

course, have to file it with the Supreme Court clerk.

MR. BISHOP: What is the purpose of sending

notice to the Supreme Court clerk and posting it at the

Supreme Court?

MR. HERRING: The idea was that the media,

most of the which have Austin offices, would be able to find

out if there is sealing going on. There were alternative

proposals such as that there would be a list filed with the

Supreme Court and you would have to send out notice at your

own expense to everybody on the list, and that was viewed to

74O4 GUADALUPE •AUSTiN, TEXAS 78705 •Si2/eS2-0009
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be impractical.

JUSTICE DOGGETT: And so the court could have

an idea of how extensive a problem this is and how of ten it

is occurring. These are going to specify the type of case so

we will have the tabulation from the clerk on that. It may

not be something to keep permanent2y in the rule, but I think

it is a good, again, to give us an idea of how extensive --

MR. TINDALL: It seems to. me you are upping

the ante. I know in my divorce practice before a client is

going to readily march into. sealing records, I have got to

tell them we have to send it to the Supreme Court of Texas

and they are going to publish it there. Every newspaper in

the state is going to see it. We have got to take it up in

open meetings. That you up the ante so much that you have

destroyed any real opportunity for -- should I call it

discrete sealing of records in a divorce.

MR. TJNDALL: That is in a chi]d abuse case,

we have got to send it to the Supreme Court, got to post a

public meeting law. I mean I just think that --

MR. EDGAR: But, Harry, that is only if you

seek to seal something. I mean, otherwise, you don't. You

dan`t have to do it in every case.

3404 GUADALUPE •AUSTiN, TEXAS 78705. 512i452-0003
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divorce case where lots of confidential information has been

out. It is there, sworn inventory, the divorce decree that

is very detailed on their assets, a-rld then the client says,

hey, is there some way I can keep this from public scrutiny?

Yes, but we have got to go post it over at the county

comiuissioners` office, we have got to mail it to the Supreme

Court. I just think that that is very unreasonable for

matters that don't have some bearing on public interest

litigation.

MR. LOW: Would that include a situation like

I am talking about, a partnership. The agreement -- they

want to seal, both parties do. They agree to it. Even if

they-agree to it, are they still going to have to file all

this stuff?

CHAIRMAN SOULES: We are going to get -- in a

little while, -we are going to get to some more serious stuff,

not anymore more seriaus maybe than this, but T mean there is

a whole nother dose of this. Whenever we decide whether or

not discovery is going to be under these same rules --

dis-covery not filed -- because discovery that is filed is

already under this rule, and whether or not settlement

agreements not filed are going to be under this rule. We

have got to get to those two points later.
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agreement.

MR. LOW: This will be a document that is the

whole basis of the lawsuit, and both-- and neither side

wants anybody else to know about what this partnership was,

and they will agree that you could file it and seal it, it

would be referred to, parties would have copies and so forth

and it would be on record, you know, even before it was

introduced as an exhibit. It is not something you have to

have discovery. Both sides have it, and they can't seal that

unless they --

CHAIRMAN SOFJLES : No, absolutely not. That is

what this does, not unless you post it in Austin and wherever

else it is.

MR. HERRING: I have been forE.closed. You can

propose whatever --

MR. EIIGAR: While Harry is mulling that

over --

MR. ADAMS: That is going to increase

MR. EDGAR: I presume that this is intended to

be a simultaneous transmission to the Supreme Court because I

can see parties delaying -- it doesn't say anything about
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when that has to be filed with the Supreme Court. It just

says "shall be filed."

CHAIRMAN SOULES: Hadley, help me find the

language that we need to fix.

MR. COLLINS: It says immediately after

posting such natice, Hadley, then you have got to file with

the clerk of the court and with the Supreme Court clerk.

MR. EDGAR: All right, all right.

CHAIRMAN SOULES: Okay, where are we now,

Lefty? What is next?

MR. MORRIS: Well, on notice, but Chuck said

he mentioned it. The only change we had in there was change

that 15 days to 14. Did you get that?

MR. MORRTS: It is down there in the body

abont six lines, seven lines up. It says "posted at least"

-- it has 15 and we are changing it to -- "14 days prior to

the hea-ring." "The written motion in support of the sealing

request shall be filed . . .

CHAIRMAN SOULES: I got you, thank you.

MR. MORRIS: Okay, that needs to be changed.

CHAIRMAN SOULES: Okay, -what is the next one.

MR. COLLINS: I have one more question about

--the very last sentence
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MR. COLLINS: -- of (b)(2). °The notice sha17.

not be sealed, be maintained and re-main open to public

inspection." That is at the office of the Supreme Court

clerk. Is that correct? If I wanted to go see the notices

that have been filed, is that where I go?

MR. HERRING: That is actually --

MR. COLLINS: I don't know. Is that -- that

is both of them?

MR. HERRING: The way it provides is that when

you post your notice with the local clerk, you have to file a

verified copy of that notice. So is -- that is going to be

in your file -- verified copy in the file -- and then you are

going to have a copy at the Supreme Court. Roth of those

would remain open.

MR. COLLINS: Will the Supreme Court clerk,

though, have a book or ledger or something, T assume, that

has that in there?

CHAIRMAN SOULES: When does it say that the

notice is to be filed?

MR. HERRING: °Immecliately after pcrsting such

notice, the moving party shall file a verified copy of the

posted notice with the clerk of the court,' et cetera.

3404 GUADALUPE •AUSTi^, T_yA5 7870- "-1Z1^52'0009
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CHAIRMAN SOULES: Okay. Now, if this is going

to remain open to public inspection, let me ask Justice

Doggett, does the Supreme Court plan to keep these forever or

do you mean to just have it open for public inspection in the

court where the case is pending?

JUSTICE DOCxGETT: Wel.l, I guess it i s going to

be, until this rule is changed, it is going to be kept

indefinitely, just like our other records are kept

indefinitely.

CHAIRMAN SOULES: Both places?

JUSTICE DOGGETT: That is right.

MR. HERRING: Yes, the media was concerned

that they want to go back and study, you know, malpractice

cases or something and they can't find the records and they

dan ' t know what has been s-ea l e-d .

CHAIRMAN SOULES: I just wanted to be sure

that I understood it, we want it both places.

out.

3404 GUADALUPE •AUSTIN.TEXAS 78705•5127452-0009
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MR. RAGLAND: Still having problems

identifying in my mind how one of these hearings is going to

take place, who. the players are. If the TV station gets wind

of a sealing hearing, may they show up and just sit and

listen or may they show up and put on testimony or must they

first be intervanors and put on testimony?

CHAIRMAN SOULES: They can do two out of those

three things. They can't do the middle one. They can show

up and sit and listen. Anybody can. They can intervene and

participate in the hearing, but they can't just show up and

start participating without intervention.

MR. RAGLAND: They have to be an interven.or

before they can get up and make a statement or evidence of

that sort?

CHAIRMAN SOULES: They have got to commit

themselves by intervention as a party to this matter s-o that

they are before the court as a party for this matter.

MR. RAGLAND: We may need to look at Rule 60

because that daQsn't measure up to Rule 60, intervention
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this to mean.

MR. McMAINS: I am talking about the ordinary

rule_ You can intervene, but you just may be subject to

being stricken.

CHAIRMAN SOULES: Nobody can get stricken

under this -ruie.

MR. McMAINS: That is a problem. You have a

rule that expressly authorizes intervantion.

MR. EDGAR: Under Rule 60, the court can only

strike you if you don't have some justiciable interest, and

it seems to me that what we have done under this rule is to

create j•usticiabla interest. So I don't think that is a

problem.

CHAIRMAN SOULES: What is next?

MR. MORRIS: Chuck and I were talking that we

don't have any problem over here on Page 3 with anything in

4, which is findings, or 5, whi.ch is sealing order, or (-c),

3404 GUADALUPE •AUSTIN,TE%AS 78705 •512/e52-0009
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whi-ch is continuing jurisdiction. You have already dealt

with (d), and over in (e), which is on Page 4. If there is

no problem with that, then we are just going to move that

that be adopted, if need be. We weren`t sure whether we had

already adopted everything unless it is specifically removed,

or whether we need to make a record on it.

MR. HERRING: We had some differences in those

provisions in our draft, but in our minds, they are not

sufficiently significant to take the time to talk about them.

if somebody else wants to talk about something in those

provisions, that is fine.

MR. MORRIS: If you want us to move the

adoption, we wi13.do it.

CHAIRMAN SOULES: I do, except the Chair needs

to note on re-card that we may be coming back to revisit the

question of appeal after Rusty and Bi.11 work on it some.

MR. SPARKS (SAN ANGELO}: I have another

question, too.

MR. MORRIS: As far as the housekeeping, what

we are doing here, since you have already dealt with appeal,

we are just moving that Paragraph 4, Paragraph No. 5 and then

(c), which is -continuing jurisdiction, and (P) over on
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Page 4, be adopted as written.

MR. EDGAR: Question, continuing jurisdiction,

is it intended that once this rule is adopted that a party

would have the right to go back and look at sealed documents

which were sealed prior to the adoption of this rule?

MR. HERRING: The other way to phrase that is

whether someone could intervene to try to nodify that. Ts

that what you mean or do you mean --

MR. EDGAR: Yes, I suppose so.

MR. HERRING: That was definitely Tom's intent

with this language because I know he told us that.

MR. EDGAR: So that, for example, if somebody

made reference to medical malpractice cases, someone wanted

to do a study on this, to go back a year from now and look

back at sealed records for the last 10 or 15 years?

MR. HERRING: That was his intent.

MR. EDGAR: I un.derstand.

MR. HERRING: I will defer to the expertise of

you and Bill, perhaps, on the effective dates and how it

works. But that is what Tom Leatherbury wanted to da because

the press -does want to study issues that they can't get into

the files right now to study sometimes, settlements and the

like.

CHAIRMAN SOULES: This seems to do that. Are

you moving now that this proposed Rule 76{a), Rule 76(a), as
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it has been amended through'our discussions, be adopted or be

recomntended by the Supreme Court for adoption.

MR. MORRIS: WP11, that we have discussed up

to date as indicated by the record, yes. But I mean, in

other w-ords, we obviously have more to do.

JiISTICE.HECHT: Did you modify the court

records section, (a)0)?

• MR. McMAINS: We haven't gotten to that.

MR. HERRING: We haven' t gotten to court

records because we have to discuss discovery and settlements.

MR. MORRIS: We are saving that for last.

CHAIRMAN SOULES: Is there something wrong

with the way this is worded?

Okay, are you moving then that everything that we

have talked about in -- excuse me, are you moving now that

the proposed Rule of Civil Procedure 76(a) be adopted as we

modified in our discussion, save and except, Paragraph 2,

(a}t21, court records, which we need to discuss.

MR. MORRIS: We are not quite ready to do

that. Let me come at it kind of piecemeal if you don't mine.

All right, what I am really trying to do right now

is get into the record that Paragraph 4 on findings,

Paragraph 5 on sealing orders, Paragraph tc) , continuing

jurisdiction, and Paragraph (e), which is no court record

shall be withdrawn from public files except as expressly

3404 GUADALUPE •AUSTiN TEXAS 78705 •St2ra52-0009
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permitted by specific statute or rules, that those be adopted

as drafted in the Locke Purnell version.

MR. McCONNICO: Here again, which paragraphs

are we looicing at?

MR. MORRIS: Steve, I am over on Page 3.

MR. McCONNICO: Right.

MR. MORRIS: And Chuck and I just don't see

any real difference between what we have done in this as a

matter of substance, findings.

MR. HERRING: That is {B){4), really.

MR. MORRIS: That is (B)(4). (B)(5), which is

sealing order --

MR. MORRIS: {c), which is continuing

jurisdiction, and (e), which doesn't have a title.

CHAIRMAN SOULES: Okay, all in favor say

"Aye.° Opposed?

MR. McCONNICO: Wait just a minute. Can we

mark out, since we are dealing with the sealing order, and

then again repeat the clear and convincing evidence test

which we rejected earlier.

CHAIRMAN SOULES: Where is that --

MR. iiERRING: So does findings.

MR. McCONNICO But I:nean that is going to be
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MR. MORRIS: Yes. Any place where it says

clear and convincing evidence is knqciced out.

MR. HERRING: All of the references in the

rule to clear and convincing need to be changed to

preponderance of the evidence.

MR. MORRIS: What we are doing is striking

them and we are just setting the burden of proof up at the

top where we voted it in.

MR. MORRIS: No.

CHAIRMAN SflULES: Tell me where to take them

out now because that is my job and I want ta be sure I do the

best I can.

MR. MORRIS: Wel.7, under 4, you see it there

under findings, you have clear and convincing evidence down

at the bottom line. That needs to be taken out.

MR. MORRIS: Just by striking it.

MR. HERRING: Strike the wo-rds "by clear and

convincing eviderroe" so it just says "has been shown.

MR. EDGAR: That won't quite get it because

you are going to have to come back in and say "And the

reas.ons for su-c-h findings have been shown. "
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MR. i3ERRING : All right, we can add that in.

MR. EDGAR: The sentence wouldn't make any

sense unless you change the grammar,a little bit.

CHAIRMAN SOULES: That is what I was worried

about. Thank you, Hadley.

MR. MORRIS: Then the next on 5 where you are

talking about in sealing order, it says down on the third

line "shown by clear.and convincing evidence." How wilI that

read then, Hadley? Is that all right?

MR. EDGAR: I don't know, I haven't looked at

it.

MR. MORRIS: All right.

MR. EDGAR: "Has been shown comma."

MR. HERRING: Delete "by clear and convincing

evidenoe."

CHAIRMAN SOULES: Okay, all in favor say
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MR. RAGLAND: This Paragraph 5, the sea7ing

order part, rests with findings of fact and conclusions of

law, appears that it requires the trial judge to make those

findings at the time he enters the order, which is contrary
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to the concept in Rule 296 and those rules. I have got an

idea some of the tria) judges are not going to be too happy

to have to make those formal findings at the time the order

is entered.

it?

MR. RAGLAND: Well, it looks like if it is

appropriate, 296, the time table under 296 would be -- you

know, it has got to be requested and that sort of thing.

MR. EDGAR: Before you look at that, Justice

Doggett, we are proposing that the time limit on 296 that

appears in the book you are looking at be extended so it

would even be a longer period of time than that.

MR. HERRING: The media was concerned about

having all that immediately so they could seek review,

whatever the form of rev-iEw is going to be, as quickly as

possible, and that is why they proposed it that way. That is

all I can say about why it is in that form.

MR. EDGAR: It seems to me there is a natur. al

byproduct of the expedited time table that is envisioned

here, but that that is just going to be a further stumbling

block to seaii-ng orders, and which again, I think, carries

out the intent of this whole thing to open up some of the

records to the public.

MR. MORRIS: I think that is right.

3404 GUADALUPE •AUSTiN. TEXAS 78705•`12/e52-0009
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MR. EDGAR: I think that is the intent of it.

MR. MORRIS: I think that is right.

JUSTICE DOGGETT: This is 20 days under your

proposal, under your proposed change that you just pointed

out.

MR. EDGAR: I have got to look, Judge. I have

forgotten now exactly what that time table was.

JUSTICE DOGGETT: That will defeat any

opportunity for an expedited appeal.

MR. MQRRIS: We17., our motion is still on the

JUSTICE HECHT: Even though civil judges are

accustomed to having more time to make findings, criminal

judges are making findings when they are required to right on

the spot. There is no reason why they shouldn't be required

to make them here, or at least the same time as the order.

Somebody is obviously going to help prepare it, t would

think.

MR. LaW: Judge, that same day within five

days?

CHAIRMAN SCULES: It says "findings made at or

after the hearing." Those words are there already.

CHAIRMAN SOULES: I don't know.
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MR. EDGAR: Justice Doggett, it is really a

little longer than that because 296 says that you have to

make the request 20 days after the judgment is signed, and

then the court has 20 days after that in which to. fale. And

so you would have 40 days, in essence.

JUSTICE DOGGETT: As Buddy was just observing,

t don't have any problem in giving some additional time, but

I think going a month would defeat the purpose.

MR. EDGAR: But I am just saying that if you

typed Rule 296, you are really talking about 40 days rather

than a shorter period. That is the only point I was trying

to make.

MR. SPARKS: (EL PASO): If you wait too long

and the appeal is gone, it is reversible error.

MR. MORRIS: Once again, this isn't after a

trial on the merits, this is just an order on a sealing

hearing. You are not talking about something that is going

to be that cA=plex, more than likely, to have. When you walk

over there for your hearing, you know how you are going to

want the judge to ruie.

MR. LOW: Most judges want a day or two to be

sure they have dotted their I's and crossed their T's, not

all of them write just like they think. And most of them,

you know, they don't want to -- they might make a ruling, but

they don't want to just put everything in writing just that
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CHAIRMAN SOULES: Well, if I win this hearing,

and as tight as I have got to be about these findings, I want

a little time to. go over these findings of fact and get them

over to His Honor.

MR. BRANSON: Would three days satisfy

everybody?

MR. LOW: Suppose it was like you hit a Friday

and he is getting ready to go somewhere and he can sign it

but, you know, going back to notice.

says"the court shall make specific on the record findings" up

there.

MR. MORRIS: Within three days of the

hearing, within three days of the conclusion of the hearing.

23

24

25

MR. O'QUINN: Have to be in the order.

MR. HERRING: I think that is because the way

they refer to the findings in the order, that is, the sea)ing

3404 GUADALUPE •AUSTiN. TEXAS 78705 •512/<57-0009
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orders rule doesn't say what the finding shall include. And

they have that reference in 4. In truth, I think it is again

Tom simply trying to be very careful. You could have

combined those two.

MR. McMAINS: What I am saying is since he is

going to be making the decision, maybe after the hearing, and

going to have the findings, why not just have it

contemporaneous with the order so you will have one document

as to findings in the order. It requires that it be in the

order anyway. So why put it two places?

MR. HERRING: I think his intent is that you

have it in the order.

MR. MORRIS: I think so, too.

CHAIRMAN SOUL£S : The sealing order problem --

this has got some more problems. It can be fixed fair]y

easy. This doesn't differentiate between a written order and

a bench order, a rendition f"rom the bPnoh. What wou]d be

the -- what probiem wauld it cause if we said "if after

considering all the evidence concerning sea)ing the court

rQcards the judge concludes a compelling nPed as defined

herein has been shown, the judge shall, within three days,

sign a written order.

MR. McMAINS: It shall include.

CHAIRMAN SOULES: And then the rest of it says

what goes in the written order within three days. Is that
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all right? The judge shall within three days sign a writtPn

order.

MR. MORRIS: But is that going to then

specify the findings and the reason automatically?

CHAIRMAN SOULES: And then the rule -- let`s

see, this, of course, is in the -- this is in the Rules of

Civil Pracedure_ So the rule, if the court adopts a rule

that we ask them to on counting time, take Saturdays, Sundays

legal holidays out of periods less than five days-, and this

period would be three days exclusive of Saturdays, Sundays

and legal holidays.

JUSTICE HECHT: Three days --

CHAIRMAN SOULES: That you don`t have

Saturdays and Sundays and legal holidays as periods shorter

than five days. It will solve a lot of problems. This would

then become th-res working days. Okay, what else, John?

MR. O`QUINN: In light, Luke, of what you are

doing in Paragraph 5 concerning the sealing ard.ers, what is

the necessity of Paragraph 4? Isn`t that just unnecessary

verbage at this point?

CHAIRMAN SOULES: Seems to me it is.

MR. O'QUINN: I would like to make a motion

that we remove 4. If there is anything in 4 that you need to

add to 5, put it in 5. But I don't think there is. I don't

think there is any need for 4.
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MR. HERRING: The only -- go ahead.

MR. DONALDSt3id: I am David Donaldson, and I

also sat on the advisary committee. The reason for having a

separate section on fin.dings, it was very important, we felt,

that the court should have to specify specific reasons why

the record was being sealed. And this separate section makes

it clear that those findings need to be made. And someone

else pointed out earlier, Paragraph 5 doesn't really go into

what should the finding conclude, and Paragraph 4 provides

what should the findings conclude.

CHAIRMAN SOULES: Actually, 4 doesn't get at

what you are saying there, Davi.d. That is just probably a

drafting error. It says here "the reason for such findings."

I guess the court f ound because he heard a contested

proceeding and decided to rule for sealing. What you reax] y

want is the reasons for such sealing, tlon't you?

MR. HERRING: Well, the idea in 4, it does

make specific reference to the findings demonstrating that a

compelling need has been shown. And we have that defined

before. I think you can move that language, though, down
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MR. O'QUINN: I don't think we need 4. T

think 5 is enough.

MR. HERRING: I think if your concern, David,

is to make sure that the findings indicate that, you could

move down to where the reference in the middle of Paragraph 5

is to the specific findings and add down there "the specific

findings demonstrating that a cornpe]ling need has been shown.

it.

MR. MditRIS: What we are trying to do is

consolidate it, 4 and 5, without doing any destruction to

what was contained in 4 and/or 5. Is that right.

CHAIRMAN SOULES: So we need to move, pardon

me, the words findings -- oh, I mean demonstrating --

CHAIRMAN SOULES: Okay, I am move that
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language to that paint.

MR. O`QUINN: The only problem with putting it

there is the added words tended to define the word hearing

rather than the war.d.findings. I think what David wants is

that it is the findings demonstrating it, not the hearing

that demonstrates it.

CHAIRMAN SOULES: I think so. All right, so

that would be 4 and that is still the last one. Okay, what

is next?

MR. MORRIS: Well, I guess have we voted to

adopt those things as changed?

CHAIRMAN SOULES: I never have got it to a

vote. I called for it several times, but I havEn't gotten a

vote yet.

MR. MORRIS: We are talking about 4 and 5,

which has now been consolidated iB)(4) and t5) which has now

been consolidated. We are talking about fc1, which is

continuing jurisdiction, and we are talking about {E3.

CHAIRMAN SOULES: Okay, you nrove those be
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Opposed?

MR. SPARKS: (EL PASO): No.

MR. MORRIS: There is one other thing before

we get into the discovery issue. I don't think there was any

problem with it. But in Paragraph (2)(b) up at the top of

Page 2, there was that first sentence that he said tracked

the Open Records Act and that he felt like it should be in

here because it makes it apply specific to the judiciary.

Where it says "All orders of any nature and all opinions made

in the adjudication of the case specifically made public

information and shauld never be sealed," that whole paragraph

I move the adoption of all of fb), not just what I read, but

the whole thing.

CHAIR.MAN SOULES: Discussion?

MR. MORRIS: I am talking about 2 little (b)

yes.

CHAIRMAN SOULES: Biscussan? All in favor say

JUSTICE PEEPLES: What is the opinion made in
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the adjudication of a case other than a Court of Appeals or

Supreme Court? Certainly, it doesn't include memos in the

court of Appeals I me.an the -- or the trial court for that

matter. I can't believe it.

MR. MORRIS: It says orders.

JUSTICE PEEPLES: It says orders, doesn't it?

MR. irlcCt}NNICO: Why don't we just knock out

opinions? Is it rea]ly necessary?

MR. HERRING: Tom indicated that came from the

Open Records Act.

MR. DONALDSON: It is out the of the Open

Records Act like that. I understand opinions to be appellate

opinions. Sometimes trial courts issue opinions too, written

opinions that accompany their orders.

CHAIRMAN SOULES: Any other discussion?

MR. O',QUlidid: Question.

MR. HERRING: No, we are voting on (b), just

(b). The way it is divided, it starts with (a). You have

got 1 and 2 are under (a), and then you go to (b). We are

just voting on that {b) .

CHAIRMAN SOULES: We are voting on the opening
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MR. HERRING: On the opening paragraph of (b),

nat the subdivisions, just that little old paragraph.

MR. SPARKS (SAN ANGELO): Second that motion.

CHAIRMAN SOULFS : All in favor say " Aye ."

Qpposed? Carries unanimous. Next?

MR. MORRIS: Okay, I need for you to each

look at the two drafts, the co-chair draft and the Locke

Purnell draft I am going to call it. And you will see two

different ways that it has been handled regarding to the

specific or protectible interests.

In other words, in the Locke Purnell draft that we

have just been working from, they just say ro-mpellzng need

means the existence of a specific interest which the

administration of justice is substantial enough, and it never

defines what those specific interests are.

Purnell.

MR. HERRING: He is talking about the first

sentence in the rule.

MR. MORRIS: Now, if you will look at the

co-chairs' proposed rule, a second paragraph was set up there

on the front page that defines some of the protectible

interests. Do you see that, Hadley?
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MR. EDGAR: Yes, I got you.

MR. MORRIS: This is where we specif_i-caJ ly

tried to put in trade secrets. We specifically put in things

that would make sure that the family lawyers were more

comfortable with it. We got -- we don't know what we put in

when we had constitutional rights. We don't know what we are

talking about, but it probably sounded good. And I

don't -- other than right of privacy, we don't have any idea

what is in that grab bag on (2)(a). So what we need to

decide here, what the committee needs to decide is whether to

leave to the courts to determine under the draft we are

working on on a case-by-case basis what specific interest it

is that may override the presumption of open records, or will

it be helpful to the courts and to lawyers to define down in

here without limiting some protectible interest.

Probably the argument against doing this, putting

in this protEOtible interests is we don't want there to be an

inference that if you automatically have maybe, )et's say,

trade secret, that then there could just never be a

compelling need that was strong enough to ever overcome it.

On the other hand, Steve McConnico said to me

earlier the thing he liked about having these specific things

in here was we are cutting new ground and it does give some

specific examples for courts to look at. But I think if we

are going to do that, we nee.d to make plain that this is not
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about the same.

MR. McMAINS: The problem is, I think it is a

misnomer to call it a definition.
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MR. McMAINS: It is kind of -- these are some

of the things we can think of, but it is not --

MR. HERRING: And what it was, we didn't think

of them. Those are the areas that we got hammered on the

most in the hearings.

MR. McMAINS: These are the people who

bitched.

MR. HERRING: Exactly.

you --

MR. EDGAR: It seems to me coming back to what

Steve said that you may not know what you are talking about

there, but at least it gives a trial judge more guidance than

just saying "which in the administration of justice is
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me that it does give some guidance, and since we are plowing

new ground, it would'be better to be a little more specific

than not.

MR. MC?RRIS: Let's look here a minute,

Hadley. Once again, I have already confessed my ignorance.

When it says °but not limited to privileges,° nearly

everything that you may want to unseal probably is going to

deal with some privilege, and by specifically putting that

word in there, are you saying this has special significanre

which makes it where it is more prone to override the

compelling neeri because I.dont think that is the intent., and

that is really one of the reasons I went to go over that

other draft this morning because I am not sure what we are

doing there.
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MR. McMAINS: Besides which you have got --

under this compelling need tlefinition, it talks about, that

we started off with, it talks about a specific interest of

the person or entity sought to be protQ-cted.

MR. MORRIS: Right.

MR. McirIAINS: And then you just defined it in

such a way that it isn`t specific anyway. Then we make

findings that requires that it be spe.cifi-c. So you have got

to make something up each time you get to an order anyway

that is more specific than even just referencing whatever the
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categories, especially with a totally open end, does

anything.

MR. MORRIS: Well, you know, I can understand,

just to maka sure that the trade secret people aren't scared

to death, I can even understand where you may have some child

that has been sexually molested. I can see using those

examples. I get concerned that I don`t know what I am doing

other than that and I don't know if this Committee knows what

we are doing.
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MR. DAVIS: I second.

MR. HERR-TNO: Well, I went back and forth on

this, and David Perry had a protactib3.e interest category.

David Chamberlain did. And they were kind of on opposite

sides on most of the issues. I think Z end up where we

probably shouldn't try to list it. I think there is some

danger that, numbar one, -we don't know what some of this

means, and number two, that we may be constricting it even

though we say we are not, we may have that affect.

MR. McMATNS: If you have ident3f3ed certain

categories as being protectible interests, particularly even

for purposes of this one, it may have accorded them lega7

standing in anot-hEr context that make assertions that the

court is not all that prepared to create privileges or rights

or whatever for other purposes such as moving them back into
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the discovery rules and stuff. T mean, you know, it is kind

of, well, I have a constitutional right to make a gas station

blow up or whatever.

MR. MORRIS: I move that we strike the

protectible interest part. It is not included. t just move

adoption of this portion of the Locke Purnell as drafted by

Locke Purnell that does not have the protectible interest

definitians or examples in it.

MR. SPARKS (SAN ANGRLO): I wil). second that

motion.

CHAIRMAN SOULFS: Where does the Locke Purnell

standard -- where is it?

MR. McMAINS: It says specific interest.

We are just adopting (a)(1) is

a)] we are doing. We are adopting (a)(1). I move the

adoption of (a) ^ 1) .

CHAIRMAN SOULES: All in favor say "Aye."

MR. McCONNICO: Nay.

MR. SPARKS (SAN ANGELO): Did we just adopt

(a)(1), little (a), (h), (c) and (d) as changed ear]ier

through all of our discussions?

CHAIRMAN SOULES: Yes, that completes (a),

3404 GUADALUPE •AUSTIN. TEXAS 78705•512/452-0009
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MR. MORRIS: We are down to the hard part.

Court Records

MR. HERRING: He is going t o get some water,

which shows you what an intelligent c^^-chair he is. Court

records. There are really two issues, the defin3tion we have

of court records. Let me just read it out so we will know

what we are dealing with right now the way it is written in

the McElhaney version. It is paragraph {a){2), bottom of the

first page, excuse me, Locke Purnell, bottom of the first

page, court records:

"Purposes of this rule: The term court records

shall include all documents and records of any

nature filed in connection with any matter before

any civil court in the state of Texas. This rule

shall not apply to materials simply exchanged

between the parties, or to discovery made by a

party pursuant to a discovery request and not filed

with the court, or to documents filed with the

court in camera solely for the purpose of obtaining

a ruiing on the .discoverability of such documents."

3404 GUADALUPE •AUSTiN, TE%AS 78705 •512/a52-0009
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version of -c-ourt records that does two things, number one, it

adds in the definition of court records, discovery, and the

results of discovery. And this would be discovery and the

results of discovery that are not filed with record. And

then number two, the draft that he has that we will make him

pull out when he gets back also refers to settlements.

Let's talk about the discovery first of all, if we

can, and let me kind of give you the arguments pro and con

and the different ways of approaching it that were brought

before our subcomr[ri t tee .

There, basically, were two approaches. If you

wanted to put discovery in here, there are two approaches to

doing it. Number one was to have this language added in the

definition of court records that simply includes a reference

to discovery and the results of discovery. That is one way

to do it.

Number two, the second way is to go back into our

other rules which no longer require the filing of discovery

materials and insert it in those rules, rules dealing with

interrogatories and the like.

Now, the arguments -- first of all, let me just

mention the arguiuents in favor of it that we heard the most.

People said, look, cliscavery would already he a court record

under this definition if we still filed it as we used to fi1E

it in Texas until, I guess, the 1988 changes, which is when
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we didn't file it. We stopped filing it, primarily, for

convenience of the clerks' offices because we were burying

them in paper was the idea, and if we hadn't made that change

for the convenience, it would be filed and it would be a

court record within this definition.

Secondly, they said a lot of the materia) that is

really important say that might show a public ha2ard comes

out in discovery. And unless that is a court record and

therefore there is going to be a presixircption of public

access, that material is going to be hidden from the public.

And that is where the real nuggPts lie is in discovery

materials. So that ought to be included. And the pub}ic

interest groups and plaintiffs' lawyers certainly talked

about that.

And the third thing they said was )ook, you

have got to keep those discovery documents anyway as an

attorney. You don't throw them away, you keep them in your

office. You have to keep them in your office as a practical

matter. So why not have access to them?

Ai3 right, if you include discovery within the

definition of court records, but you don't require discovery

materials to be filed with the clerk's office, then what does

that mean? That means they are not sealed, but to have any

meaningful access, the public has to be able to come in to

the law office and 2o-ok at the discover-y records. That means

•
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the apponents or objectors to that approach said that means

that you have got to have a clean copy of your f 11 e that you

keep in a conference room in a case that anybody is

interested in seeing so the public can come in. You have got

to have certain hours when the public could come through your

office to look at it. You have got to spend a bunch of time

and money doing that. You have logistical and cost factors

that you shauldn`t have to confront in dealing with discovery

if you are gaing to consider it to be a court record but you

are not going to have it filed in the court. That is a

practical objection, obviously, to defining discovery within

court records.

If you take the other approach and you go back and

you require us now to file the discovery with the court --

with the clerk -- you are gaing to have the clerks of the

state of Texas come out and shoot us all because the rp.quPsts

for production of documents and the responses get so

voluminous that they can't afford to keep them anymore, and

that is one reason we changed the rule to not have them

fiied.

Those are on a practical level the objections to

those two diffQrant ways to trying to include discovery in

the definition of court records. Beyond that, the people

who -- and Tom Leatfierbury was one who objected to including

discovery -- point out that historically, if you look at the
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cases, if you look at the Seattle Times v. Rhinehart decision

of the United States Supreme Court in 1984, the courts

traditionally have treated discovery documents as different

from, qualitatively different from other records or court

records, and have not accorded the public access to those

records.

And they have -- well, Seattle Times V. Rhinehart

says °Pretrial depositions and interrogatories are not public

components of a civil trial. Restrictions placed on

discovered but not yet admitted informatzon are not a

restriction on traditionally public sources of inforruata on ."

And they discuss that we didn't really have the current

discovery procedures until the 1953 amendments of the federal

rules and the like, and really try to draw the legal

distinction that there is historically in the law a

qualitative difference in discovery vErsus other records.

In kind of short form, those are the arguments and

alternatives. Lefty, you may want to pass around the

language that you had.

MR. BRANSON: The context that most of us run

into is the discovery has already been procured and may be --

and the court tries to seal it and the case is closed. Now

that is really not addressed in the problem you just called

up.

MR. HERRING: Right, and you remind me of one

3404 GUADALUPE •AUSTIN.TEXAS 78705 •5i2i+52-0009
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other thing, and that is if we are going to deal with

discovery, we need to change Rule 166(h)(5)(c), which right

now specifically provides a lesser standard than what our

rule on sealing has, that is, it provides that -- or aJ].ows

the protective orders ordering that °for goo-d cause shown,

results of discovery be sealed or otherwise adequately

protected." So we are going to have to pull that provision

out of Rule 166(b)(5) or change it or refer all sealing back

to this rule if we want to address discovEry.

MR. l3RANSON : The very same argument that

mandates the public have access to court documents certainly

mandates that other litigants have access to discovery

previously procured in lawsuits. And it is not -- I can see

no. distinction at all between the two, particularly when you

deal with prevention for health and safety, which you have

already.

MR. HERRING: I hope we will get more

discussion than that. But I think I have pretty well stated

as well as I can the two positions as they were presented to

the committee.

.
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In other words, there has got to be something

between the two poles. You either have to make the c]erks

start taking it all again or pQople have to come to your

office.

MR. BRANSON: Let me ask this: Could we

address it in the manner -- in this manner and say that when

a party files asking to have discovery sealed, then that

party has to jump through the 3.a.ops we have already set up.

Would that be possible.

MR. DAVIS: That would include in his mot i cm

attaching the discovery that he wants sealed because you only

have to file it on those very rare occasions where they try

to get it sealed by filing evQrything.

MR. BRANSON: And then they wou)d have to meet

the burden that we put in on the original section. Does that

sound reasonable to, you-all.

MR. EDGAR: Well, let me raise a point. Am T

hearing that you are saying that lawyers today have enough

space in their offices that they can keep these discovery

records indefinitely?

I 3404 GUADALUPE •AUSTIN.TEXAS 78705•512i452-0009
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MR. EDGAR: Then you do have a enough space?

MR. BRATiSON: If you don't have any space, yo-u

rent it out at a warehousa.

MR. EDGAR: Then if you don't have to do i t,

but you do it because you want to, then there isn't any

prohibition against voluntary destruction. So as a practica)

matter, it may not be available if some-one wants it. Am I

correct? Is that a logical conclusion?

MR. BRANSON: We are really dealing with two

problems. One is the problem if someone comes in and says

five years after a case is sett2ed, I need discovery in that

lawsuit. That is one problem.

The other problem is where a party at the close of

a lawsuit says there is some very damaging material that was

produced in this lawsuit, and it would real)y he sensitive to

me for it to not be sealed. And z think we can address the

latter prab2em fairly simply by mere]y including that in the

prerequisites we have set heretofor. How we cover

maintaining the documents for a period of time is a different

problam, and we may have to address it separately. Could we
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first address how we want to deal with it when there is a

motion to seal it at the close of the case or after it is

produced in the case.

CHAIRMAN SOtILES: Isn ` t there a thr. esho] d

question, though, is it even available. I mean I don't want

to be -- if I were a nredical malpractice lawyer of Frank

Branson's stature and had done the quality of work that you

have done and discovery that you have done over the years --

and it has been superb. The results are plain. I don't want

to be deposed three or four days a week by lawyers that can't

do their work as well and have my discovery product that is

in ray files discovered, plainly relevant, maybe about the

same doctor. I mean we are going to fiecome witnesses now.

Our law offices are going to he the targets of records,

,dEpositions on written interrogatories for records.

MR. BRANSON: Those are chances that T am

willing to take. We may have to determine how to calculate

an hourly wage for it.

discovery -- all the discovery in that case ongoing because

the press was getting the dis.covery and publicizing it

widely, and the judge determined that if that continued over

the life of the discovery in that nuclear power plant case,
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they wouldn't be able to pick a jury. The jurors would all

be contaminated by the press.

In other words, you have got it for this guy. You

conclude that case by whatever reason -- the jury trial is

over, whatever. You have got that in your office, it is

under a protective order. Can you then disseminate it to

other people? Let's say that PCRs were being dumped down

here in the water system, and it is, you know, the public

needs to know that this is going on and you have got it in

your record through a protective order. Can you disseminate

that information? And I think what the consensus I am

hearing is yes you can unless they file a sealing motion at

the conclusion of the case.

MR. SPARKS: (EL PASO): I don't know if I

agree with that. I don`t think the protective order just

di.ss.olvas with the dismissal or the judgment, and I am

thinking of something not as health-wise. It seemed like

every case that I have for a lawyer or a doctor, the first

thing that comes in is gross negligence and they want to know

the financial worth and that usually goes through a

protective order, and that is not to be disclosed unti) the

time of of trial or at the right time of trial except to an
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expert or whatnot. And when the case is over, I don't see

any public interest in disseminating the defendant's

financial statement to anybody Else. The protective order

seems to me continues on. You don't go in -- you wou) d be

dumb to go in and try to get it sEaled if you have to go

through these hurdles, but it is not anything that you are

going to disclose or give to the media or the enemies of the

defendant or, you know, competetive plaintiffs lawyers.

MR. SPARKS {SAN AidGELO) : You shouldn't, but

if it is information that affects the public's health or

safety, then it should not be locked up under a continuing

protective order. I think that is what I am saying in the

case of cancer causing agents that are being dumped in a

toxic --

MR. SPIVBY: There is a whole -- another area

that touches right on this that doesn't have a thing to do

with public health, and that is the sharing of discovery, and

all of us, plaintiffs and defendants, try to get in touch

with groups that share -- collect and share that information.

Then you can be-come members of those groups for X dollars.

And one of the purposes of these groups is to save thousands

and thousands of dollars in discovery and to make available

vast amounts of information that have been recovered by

multiple people around the countYy. And there is a real

policy in the courts to encourage the sharing of that
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information, and I think we can, if we are not careful, we

can participate in trying to draft the rule that would run

contrary to that policy in the efforts and clear holding in

I did a paper on shared discavery, and if any of

you haven't read this book by Brother Harry, Confidentiality

Orders, it is a gold mine of information regardless of which

side of the bar you are on, about -- it contains a caztrtLs

attitude, courts right here in Texas, attitudes, and in fact,

in Judge Dibrell and his handling of the case -- what is

that -- Yamahas, no, American Honda, the American 'Honda case,

American Honda vs. Dibrell, set out the guidelines for

protecting the trade secrQts and encouraging discovery and

the sharing of discovery and set out guidelines for sharing

of discovery. Z sure would hate to see us by an af ternoon' s

casual deliberations set back a lot of fine court opinions

that have come out in that respect.

CHAIRMAN SOULES: Tom Davis, then, David, I

will get you.

MR. DAVIS: I would like to analyze with

you-alis' help is really, in context, what are we talking

about or discussing here? We have adopted rules for the

sealing of vari.ous dacuments, information, in other words,

keeping information away from people, whoever they might be.

We have got those rules for that.

3404 GUADALUPE •AUSTiN.TEXAS 78705 •5i2ie52-0009
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Now, the question is, as I see it, is in what

situations are those rules going to apply? And particular.]:y,

we are aiming on discovery. T see,,one, you asked for some

documents. I say, akay, 3 will give them to you but z want

them sealed. That is one situation.

Another situation is you won't give them to me, but

if you are, you won't do it untii they are sealed and then we

have to go and get the court to hear it.

Another situation is that I will give you these

documents that the court orders me to give you these

documents, but at thQ,end of the trial, you have got to give

them all back or destroy them. That is another situation.

And I think it is what we have before us as to how do these

procedures apply to those situations? It seems to me that

what we are talking about is here are the rulas that if you

want some information or some documents sealed or protected

from other people, then here is what you have to do in order

to have that done, and that would apply whether it is

discovery that you haven't given yet, if it is discovery you

have given. In all of those situations it would apply at the

end of the trial.

Now, I don't see how that has anything to do with

how long I keep my records. If they haven't been sealed, if

I have them, I guess they are available. If I don't have

them, they are not. The rules we have set up here haven't

3404 GUADALUPE •AUSTIN,TEXAS 78705•512/452-0009
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said how lon^r you have to keep records. We are assumin.g the

records are available. They are here and sonteone is asking

that they be sealed. So I don't 3cnQw that is an issue that

we need to be bothered with.

The issue is is do we want those that want to keep

information away from other groups of people, do we want them

to have to abide by these same rules that we have set up for

others that want information kept from other people. And I

think that is the issue, and if it is not, then T would like

at least to decide wfi at it is we are trying to decide. That

that is the way I see it.

CHAIRMAN SOULES: David, I said I would

recognize you next. David Don.aldson.

MR. DONALDSON: I appreciate it. Let me try

to put this in context. One of the questions is do we want

to. -- what do we want to happen with the court records, the

records that are actually on file with the court.

The main focus we have had so far in this procedure

is letting the public observe what is happening in their

courts, the courts that they pay for. That is one focus.

Then there is the second focus of do we, when we

get inta a litigation of plaintiffs' products litigation and

we discover independent evidence that may or may not get into

court, do we want to be able to disseminate that informati.an?

The position that we have been taking -- and I have

3404 GUADALUPE •AUSTIN.TE%AS 78705•5121e52-0009
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been dealing with Tom Leatherbury on this too -- is that

7_et ` s deal with the court records issue and the court

vis-a-vis its function as the public's entity, the public's

interest in finding out what is happening in its courts, and

solve that problem.

The court records that we are talking about in that

instance are the ones that are actually filed at the

courthouse, the ones that the clerks maintain, the ones that

they will continue to have on file and available to the

public.

Now, it may be that you would not want to have a

separate rule on discovery. And I think that is an issue

that we ought to look at. But I think we ought to accomplish

what we can accomplish with this court records rule and then

vote in a separate proceeding on a discovery rule, maybe

changing Rule 166(d) so that protective orders that are

entered cannot prevent the sharing of discovery or the

disclosure of matters when they affect the public health or

public adrainistration. But da what you can do wi th cour- t

records, the ones that are actually on file with the court,

and that is the focus that I hope that you take in this one.

3404 GUADALUPE •AUSTIN, TEXAS 78705•5121452-0009
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litigation, at the termination of the litigation, effective

orders is gone unless there is compliance with this rule

which would require then -- and then require basically that

in order to secure an extension of any protective arder that

has previously been issued, which most of the time that is

what you are talking about is something that is already

either by agreement or by actual entry of something. Won't

that, by making them comply with the rule, they would then

have to file the documents, that is, require them to file any

documents they wish -- that anybody wishes to have protected

beyond, and you go through the process then. That gets the

records on fi?e in the court and it makes fisher cut bait at

that time, and as to anything else, no protective order runs

beyond that day, and you know, at that point, it is a

question of you getting all the information you want from

anybody. Can't you do that.

MR. DAVIS: Well, that is a good sa}.ution for

part of it, but how about this protective order while the two

or three or four or five years that this case is going on

that this infarmatian cannot be shared with others without

having gone through some pro.ce-durP such as we adopted here.

MR. McMAIWS: I don't think we have a remedy

for that anyway, though, do we?
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MR. McirIAINS : What I am saying is, you are

using this rule to open up -- to reopen trp the protective

order rule is the problem with that.

MR. DAVIS: Making it subject to what we have

done here.

MR. McMAINS: I know. I mean that means --

MR. DAVIS: That is exactly right. You got it

right on the head.

MR. BRANSON: All you are doing is saying the

same theory that applies to protective orders at any stage on

any matter applies to discovery also, and certainly if it is

good- in the one sEnse, it is good in the other.

MR. DAVIS: It is no different. If they can

show these things, then they got a right not to give them to

somebody. If they can't, they have no right to keep it

secret.

MR. McMAINS: All I am saying is you cazr ` t

ignore, if you are talking aboixt pending litigation, pending

issues productively, particularly ones that were done by

agreement.
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to.o.

MR. McMAINS: The problem with that is that a

lot of times, obviously, it is easier to get it if they agree

to it, if we agree do it, but if that doesn't mean that

somebody else can't get -- then soiaebody else can just kind

of start a proceeding and subpoena to you or whatever, this

sealing process has to be complied with in order to conclude

other access to, then that really makes it real chancy for

anybody to enter into an agreed protective order.

do.

MR. DAVIS: That is another subject. I think

it ought to be unethical to do it.

MR. McMAIAIS: That, 'Co. me, T mean I think that

w-he-n you get to the point you are interfering with the

litigation with which the discovery is taking places -- the

progress of that or in any way stifling that.

MR. DAVIS: You are not interfering, you are

just putting more restrictions on what they can keep secret.

Even now they are going before a Court and everybody has got

their own rules and everybody has got their own standards and

the judge will enter the order here, now we have sets of some

pretty tou.gh standards before you can keep information from

other people, and I don't know why information you obtain

during the course of a trial is any different than any of
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those other examples that we went through, the patent cases

or anything else.

MR. BRANSON: Unless ,you can meet the standard

you have set out in the other section that allows the press

access to it, why should you be able to enter into a

protective order? I mean if you can meet those standards,

then there may be a reason for it. But if you can't meet

those standards, why should we get to hide evidence?

MR. McMAIPIS: It is not a question of being

able to hide evidence, it is a question of whether or not the

discovery rules and whether or not we are going to make the

discovery rules such that we don't encourage any kind of

voluntary cooperation if that is possible.

MR. B.RANSON: The Legislature has mandated we

address the problem, as far as the problem.

MR. McCONNICO: What we are doing now is

obvious we are backing in from this problem of what type

of -- what is the press and what they should be able to get

to, and if we are going all the over 166(b) and what the

parties among themselves can agree to to expedite discovery

and expedite the movEm.ent of the case. I think they are two

completely different matters. We are also under -- the

Supreme Court says they want the parties to cooperate and

reach agreements, make agreements among themselves, do
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anything they can to e-xpedite the movement of the case.

Now, if we are going to put discovery -- if we are

just going to mark out 166(b) and say this is going to be our

discovery rule, it isn't going to work because then we are

going to have to have all these hearings for every type of

discovery agreem-ent that anyone enters into. And I don't

think that is what we want to do. I think that just

complicates matters more. We have been here for four hours

today, and it is obviously no criticism here because this is

very difficult, but to expect the bar to be able to operate

with what we are discussing for this new rule for 166(b) is

impossible. That won't work.

MR. BRANSON: Steve, why is a litigant any

much less the public than the press? That is what we are

saying if we restrict it. I mean a litigant is entitled to

the same public access as the press should be.

MR. iricCONNICO: I am not saying people

shouldn't have access. What Broadus brought up first, I

think we should have access to depositions that are taken,

and people do today. Every time I take an expert's

deposition, either side of the docket, I get on a 1-800

number and I get every deposition he has taken. That is not

gcing to change because everyone is a member of those groups

and are still going to supply it. We are not impacting on

that at all. The only thing that we are talking about here
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is making it restrictions where everything that we do during

a discovery hearing and every agreement that I reach with you

here on the other side, I have to go to the court and I have

to jump through every hoop that we have talked about under

this new ruie, and we -can't do that.

MR. LOW: If you do that in discovery, you

just -- it just cuts out agreements. I had a case with

Texaco, they are gaing to give me this investigation. There

is no public interest. Limitations run and everything, they

don't want it out. I make certain agreements, both sides

that we enter that we won't give it out. We get along with

the litigation and you could always argue a case involved

health or safety and, you know, that is pretty easy, but,

Lord, that would make so easy -- had about two hours of phone

calls when I could have made it in maybe two months. I

consider I don't disagree with Frank's philosophy.

it out?

MR. BRANSON: Let's say you had to drag it out

of the other side and now you drag it out and it is out there

and now they want to hide it again.

MR. LOW: I agree with you there. But I am

just saying that I have a fine -- I have troub-]e drawing the

3404 GUADALUPE •AUSTIN,TE%AS 78705•512/452-0009
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line that cases say you got to submit a case a certain way.

The lawyers can agree. Helm and I agree a case is wide open,

argue anything. That is a vioiatiaA of every rule. I mean,

you know, you can try a case the way you want to. You ought

to be able to make an agreement on something.

MR. BRANSON: Here is what happens: You get

to the close of the iawsuit, and the manufacturer says okay,

you have got all this stuff and we will pay your demand, but

we will only do it if you agree to seal the rlocuments. Now,

all of the sudden, you are in a conflict with your client's

position and in a conflict with the public's position on

safety and welfare, and lawyers shouldn`t•have to be put in

that position. That ought to be discovered.

CHAIRMAN SOULES: Hold it. Wait a minute.

Now we have too many people talking. The court reporter

can't get the dialogue. Who is next? Rusty.

MR. i+ScMAINS : But that is the point I was

making. To that extent, to the extent something is not

subject to a protective order by agreement or otherwise, you

are able to. share that information anyway.

When there is a protective -orsier issued through the

life of that litigation, all your remedies and all the

litigant's remedies that is i-nvoived in that is right there

and it is under 166fb}. Now, when that is over, all I am

saying is if you terminate the effective date of the

3404 GUADALUPE •AUSTIN. TEXAS 78705•51274 52.0009
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protective order at the date of the hearing, at the date of

the determination of the case, and then then make -- if they

want that to go beyond the date of the case, when the case is

over, if the defendant wants it to go, they have got -- if

they have got to go then through this procedure, they would

have to file it in order to extend it. I mean all you have

to do 166{bj is just say the protective order ends when the

case ends.

MR. BRANSON: Why sho-nldn`t they, in order -to

get the protective order, Rusty, you have to jump through

these hoops in the first places unless they can do it by

agreement.

MR. SPARKS (SAN ANGELO): Luke.

CHAIRMAN SUULES : Wait a minute. That is a

very interesting point unless they can da it by agreement.

This procedure permits no agreement whatsoever. You must

have a hearing and you must post it in Austin.

MR. DAVIS: We can do an exception for

discovery on that.

MR. SPARKS (SAN ANGELO): I have got a bigger

problem than all the of us are touching here. Now, I have

had a case where some very dangerous health things were

invoivEd, okay, and I settled that case because they offered

a lot of money and I asked my clients, I_repr.esent you, you

hired me, you want to take this settlement or not. The
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clients said yes, we do. But you have got an obligation to

the courts. We are officers of the court. We have got an

obligation to the society we live iA, and there are things'

going on that are going to kill people and yet by agreement

you are telling me that if I go drag it out of them, then we

have got some kind of sealing. But if I agree to it, then

the public has to keep dying. I mean I have got a larger

conflict with the philosophy of what I owe to. the community I•

live in. Do you understand? I am having problems with that,

and I really would like ta see a rule passed that just says

any agreement between two people to seal a document is

invalid. Only a court can seal records. Is that making any

sense?

MR. SPARKS {SAid ANGELOj : I don't care if it

is a settlement or protected discovery or agreed discovery.

We have got an obligation to our fellow man we live with, and

if we get down thinking sa much in narrow scope that we are

willing to see people die to get monEy, we are no better than

Ford Pinta saying it is cheaper to burn them than to retaal.

I think we have got to think about this seriously in a

broader aspect than just discovery versus sealing.

MR. McMAINS: Sam, what I am talking about --

MR. SPARKS (SAN ANGELO): I agree with you,

concept, mechanical --
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MR. McMAINS: Sam, the problem we have got is,

who is going to keep these records forever? How do they get

there? And the point is that the person who has the interest

in keeping the information consealed --

MR. SPARKS ^SAN ANGELO): I agree with you.

MR. McMAINS: -- is the person who beyond-the

life of the case -- because that is really the anly .discovery

privilege you have is relating to that litigation. That is

one of the -- you know, the other issues deal with all the

protective orders anyway is for the purposes of that

litigation. Now, if you produce it in connection with

another piece of litigation, it is not privileged anyway.

So, you know, in terms of a lot of investigations and stuff.

So all I am saying is basically taking it in the same .

context. When the case is over and that defendant w.antEd to

pay you a lot of money to keep you quiet, if you had this

procedura in place, you would say I can't do that because the

protective arders --

MR. McMAIDIS: To keep a protective order

beyond, whether by agreement or otherwise, beyond the life of

the litigation, you have to file it as -- you can file it
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in camera just like we have already got the provisions for,

but you have got to file it and then move to seal it and jump

through all the hoops, and that way,you don't have to worry

about sealing all discovery because there is not but just a

few things that most anybody doesn't want out anyway. But

you make that one fix in 166(h) where the protective order

ends at the life of the litigation, that encourages all the

agreements you want to up to the time of the litigation, and

then thereafter it is the responsibility of whoever wants the

records kept quiet, whether it is a doctor who doesn't want

it to talk about 32 adultery examples in cases of divorce, or

what.

MR. McMAINS: Whatever, it doesn't matter. He

has to go and show and file it and then you have got it in

the caurthouse, but it ain't all that much, and that is just

something that is going to have to happen.

CHAIRMAN SOULES: Join O'Quinn has the floor.

MR. O'QUINN: Rusty, what would you put in

this ru3.e to do what you just said?

MR. McMAINS: First of all, in the protective

order in 1661bj -- and I would define -- and I would just put

in 166 the -- we take out the part over here which says that

3404 GUADALUPE •AUSTIN,TEXAS 78705•512/452-0009
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MR. McMAINS: Take it out of here which says

it doesn't apply because it does apply by definition as a

filed record, you see. And so if all you say in the 166(b)

is that in order to continue a protective order beyond the

life of the litigation, then the documents in which

protection are sought, or whether achieved by agreement, must

be filed and, you know, must be filed period. Just stop

right there. All of the sudden it meets the definition of

court records, okay, and at that point, it is filed. if they

want the protective order, if they didn't do that, then it is

not filed.

MR. O'QUINN: Fine. Would you be wi].ling to

add one more sentence in light of what Brother Sparks said

that any agreements between parties --

JUSTICE DOGGETT: There is language on that,

John, in the D tab of what you have. There is "No court

shall make or enforce any order or agreement, civil
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agreements, restricting public access."

MR. O'QUINN: Something like either what

Justice Doggett just said. Would yQU be willing to add that?

MR. McMAINS: Sure. I don't have a prob]em

with that. I mean I think it is the same spirit of the ruie

that you ought not to be given something on the idea that you

will read it and then destroy it.

MR. O'QUINPi: I?aes that satisfy the concern of

somebody, Rusty, does that satisfy the concern of somebody

that they are going to have to maintain a file in their

office so people can come trooping through there decades and

decades --

MR. McMAINS: The litigation is over, the

litigation. Then protective orders, all protective -- there

is no such thing as a protective order. It doesn't apply

anywhere.

MR. McMAINS: If the defendant is worried

about the information getting out after the litigation is

about to conclude, whether by trial or whatever, it didn't

come out in the trial or something, then he is going to have

to jump through these hoops, the protective order expires by

its very terms when that judgement is entered.
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docum8nts in question with the court so they would be

available there --

256

MR. McMAINS: And at that point, they would

become subject to the ru ies.

MR. DAVIS: How long do you keep the records?

CHAIRMAN SOULES: Let's try to get a concensus

on, I guess, the threshold question. How many feel that

parties should be able to reach agreements and have the court

sign protective orders in a pending case outside of the

purview of this sealed document standard.

MR. COLLIAIS: I would like to amend that,

Luke. And let's really^get to the guts of this thing. We

have been dancing around the maypole bush here now since £i:30

this morning and realiy,l the real question is are we going to

bring discoovery documents within the definition of Court

records. And I think we ought to see if we can reach a

concensus on that issue because that is the guts of it right

agreement on that, the rest is mechanical concerning

agreements, concerning ^ow long we maintain it, those things,

because in my opinion, if you don't include discovery

da.cumEnts in this definition, it is a shazn an the public, the
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press and the media because, otherwise, all you have is a

plaintiff's original pet'itians, the defendant's answers and

special exceptions. You know, big deal. That is nothing.

And this whole structureis for naught if you don't include

discovery in the definition of court records.

CHAIRMAN SOULES: I think there 3s a --

CHAIRMAN SOULES: I think there is a division

between, though, betweenliwhether discovery can be protected

pending a case until it is over with, and then whether it

should thereafter not belprotected, continue to be protected.

That is what I am tz`Y1n9^to find out is are we going to write

one rule that deals with discovery without differentiating

between whether the oaselis pending or over with, or are we

going to try to treat those as two different circumstances.

MR. BRANS;ON: Luke, can't you address the

threshold question John ipres.ented and then go back and carve

out exceptions for pending litigation and for agreements ar-

what-ever?

CHAIRMAN'iSOULfiS: You come up here and take

the vote. All I am trying to do is get it organized somehow.

MR. DAVIS: I have a motion. John, make a

laot i on .

3404 GUADALUPE •AUSTIN,TE%AS 78705 •512/a52-0009
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MR. COLLINS: I would move that we include

discovery documents of a).1 kinds within the definition of

court records as found in Paragraph .2, the dPfinition of

court records.

discussion?

where the defendant or some party seeks a protective order

that if they give something up in discovery it can ` t be

disclosed, it is the spirit and the point of your motion that

that whole procedure be row covered by this new rule.

MR. COLLINS: That is correct.

MR. MoCt3ididIt~O: Just another clarification.

But we are not voting u7rder your proposal as to. whether or

not that is binding on the parties to making an agreement

during the trial itsexf ?',

MR_ COLLINS: That is correct. That agreement

is another separate subject matter that we can talk about in
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parties can't reach agreEment and they are going to go to the

court to get the Court to make the decision, whether the

decision is during the trial when discovery is going on, or

whether the decision is to deal with what happened after the

case is over. It is ail;covered by this rule.

CHAIRMAN SflULES : That won't work. This rule

doesn't permit that. This rule says that David Donaldson,

even though O'Quinn and iMcConnico have agreed to whatever

about discovery -- it has to be discovery, and I don't know

what the voluntary exchange of information is. I.dan' t know

if that is discovery or not.

MR. O'QUINN: Let me amend your statement. He

could include that he is, going to pay my client a bunch of

money if my client keeps: his mouth shut after the lawsuit is

done, taa. So it can include those kind of agreements.

want to know the deal. And he has a rigfit to get it unless

you have asked the court;it seal your agreement.

MR. O'QUINN: Because you are saying this

CHAIRMAN SOULES : Does not permit agreements.

MR. COLLINS: I agree. As drafted, that is

correct.
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MR. LAVIS: That doesn't mean we can't add

that to it later.

MR. RRANSQN: It is the concept of whether you

want to adopt the rule and then go back and carve out

exceptions for agreements.

motion to be do we want to have a ruie -- let's get a

can't have an agreement, absent agreement, do we use these

procedures to decide secrecy during discovery and even after

trial is over? Is thatlabout right, John.

exceptions or agreements or whatever we want to. But just

from a philosophical stancYpoint, that is the thrust of my

motion.

on his point?

to do.

CHAIRMAN^SOIILRS: Anymore discussion?

CHAIRMAN,SOUP,ES: Sure. That is what we want
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MR. O'QUINN: As I understand John's motion, I

strongly favor it, because I think it is very important that

we confront the fact that; protective orders and things of

that nature impact an more than just the Jitigants and can

result in very important information being bottled up and

sealed which needs to bE -- the public needs to have access

to, and I think that is very important at all tim.es. And we

need to confront that and come up with some rules that are

workable to do that. And while it may be easy to have a

situation where lawyers can just willie-nillie agree to these

things or just let courts enter them, I don't think that is a

good practice. I think it is had public po-].ic_y, and I think

there has been a lot written about it, and I think we. have

got to confront it. I anr very much moved, for example, by

CHAIRMAN SOULES: Any further discussion?

Okay, all in favar say "Aye." Opp.osed?

MR. SPARKS (EL PASO): No.

CHAIRMAN S0IfLES: One dissent.

MR. SPIVEY: Don't tell which Sam Sparks.

MR. SPARKS {SAN ANGELO): That is like a

ca-chair going against his own motion.
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MR. Q`QUINN: It doesn't have one right now.

MR. McCODI ! idICO: 76iai .

MR. SPARRS (SAN ANGELO): My problem -- and I

agree with you. It is sa much easier to facilitate the

handling of my case, I promise you. And I do think I am the

most agreeable lawyer you have ever met. You don't have to

notice me for a deposition or anything. I will give you my

file, I don't care. rfy;problem is this: I have got a case

pending right now that deals with ethylene oxide. I am not

under a protective order, okay -- where they are using

ethylene oxide to. steralize Johnson & Johnson sutures and

needles and products .out of San Angelo. And that stuff is

leaking in that plant. The problem is like asbestos. The

people aren't going to start dying until 10 or 15 years

later. That case is pertding. It has been going on.
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material. We are killinqthem left and right. They aren't

going to die for 15 years,, but I am going to give it to you

by agreement. Now, all of the sudden, I am participating to

and really to my own financial interest because I am going to

get hired by those ather,people that start dying later on,

that as a matter of publi.c policy what is right and wrong and

what I owe to my fellow man, Steve. I shouldn't be required

to bottle it up simply because it is given to me by

agreement. That is wrang. It is not right.

MR. LOW: You don't have to agree to it,

,
though, Sam, i f it is anIagreement.

MR. SPARKS (SAN ANGELO): I wasn't going to.

Okay, we won`t give it to you, Sam. And then I can't prove

my clisnt's case.

MR. SPARKS (SAN ANGELO): My problem is not

with the rules you are talking about, it is philosophically

in a imach broader s8nsa _!

it, you have got to ga through these hoops to get it

protected by protective order, you are got to get it through

the normal discovery channels, and it is not going to be

protected.
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MR. SPARKS (SAN ANGELO): Perhaps.

CHAIRMAN SOULES: Steve McConnico.

MR. BRANSON: In that instance, it certainly

has --

MR. SPARKS (SAN ANGTLQ): Perhaps they know

what Buddy and Frank just said. You are going to get that

under 156(b) anyway. You are going to get it. You do not

have to enter into any agreement at all. But if there is one

thing that has been ciea'r since we changed 166-(b) , and whi-ch

has been a consistent complaint, is we are having too many

hearings. They have made the bar too much adversaries to one

another, we are wasting too much time in discovery, and if we

have to everytime I reach an a.greemEnt with another

attorney, and I cannot reach an agreement if we transplant

this Rule 156{b) literally -- and I don't think I am

exaggerating -- we are about to triple the number of hearings

and time disc.ovQry takQS, and we have got to be careful to

say bad facts make bad llaw. What you are saying is a very

exceptional situation. 11

easily by not making the agreement or you could get the

material anyway under 156{b}. We have got to be able to let

the attorneys agree among themselves as to how they are going
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MR. SPARKS (SAN ANGELO): That is a valid

point.

MR. IIONALDSON: Let me interject again. The

immediate concern that those agreements, if they are done in

the discovery context, is consistent with the way we practice

now. But if it is donein the context where everything that

I

we talk about this issue we are going to keep it private

between the parties, including hearings, and we tell the

judge, Judge, we have agreed we are going to keep this

private, and the judge says okay, we will close the

courtroom, okay, all these reco-rd.s are sealed. I have a real

concern about that. Ou'r focus is at least don't back up.

The procedure now normally is that court records are

available. By crEating!a difficult process in order to

pro.tect discovery materials, dcm`t cause that to lead to even

more records being sealed.

CHAIRMAN!SOULES: I don't know.

fioor.

MR. McCQNNICO: Na, I just said let's discuss

it. I think the moti.on -- of course, now we are all kind of
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confused as to wwhere we are as to whether or not -- I don't

even know if a motion needs to. be made. I guess it does in

light of what John said last time.

MR. MORRIS: We still don't have language.

We voted on a concept.

MR. COLLINS: I have got language now.

MR. SPARKS (SAN ANGELO): Steve, on concept,

what you and I are talking about --

MR. SPARRS. (SAN ANGELO): -- I can certainly

see in the practice of law where we get bogged down in

hearing after hearing after hearing. I mean I am finally put

in a position where I say I won't agree to it,.dan't give me

any information. You understand, I don't want to be put in

that position. That is not representing my client. I can

see the concept you are coming fr4m on that. At the same

time, when you are taikii3g about discovery that is exchanged

by agreement, are you including agreements to conclude the

case, settlements? Or arE are you just talkin-g about

discovery.

MR. MCCONNICO: We are taZking about

settlement. I think -- w^ are talking about discovery. I

think settlement is a different issue.

MR. SPARBS ( SAN ANGELO): I will back off.

MR. DAVIS: Luke, I move the adoption of the
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definition of court records (a) (3) that has been distributed,

and I will read it: °For purposes of this rule, the term

court records shall include all documents and records filed

of record and discovery and the results of discovery whether

or not filed of record in connection with any matter before

any civil court in the state of Texas. The term court

records also includes settleme-nt agreements.°

MR. MORRIS: You need to stop at that last

period.

period.

MR. DAVIS State of Texas period. I move the

adoption of that as an amiendm.ent to Rule 76(a).

MR. McMAINS: Can you read it? I am sorry.

C-an you read it.

protective order practice and discovery govern -- to have

that governed by Rule 76(a ).

of it.

has got to go through t.he 76{a) process.
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MR. DAVIS:: Right. Discovery is a public

document, or a court record, I am sorry.

goose that laid the golden egg when we do this, are we? We

are increasing liti.gation big time.

MR. COLLIDTS: I think we are reducing

litigtion.

MR. DAVIS: I think trying to seal information

only increases. The prablem is if they will tell you the

truth and give it to youland not try to hide it, we wouldn't

have this problem.

MR. BRAAISOId: You may have a hearing, but by

having that hearing, you;are stopping four years of

unnecessary discovery process in another case.

CHAIRMAN SOULES: My work is business work,

and I don't have these ongoing same experiences you-all have.

And this is going to be dEvastating to my work.

CHAIRMAN SOULES: They always want to seal

their general ledgers and their sales rer^ords and their

formulas, the thing -- now, they have got to show them to the

juLi.gE whenever you are in one of these business disputes, but

they want all that kepticonfidential. I mean they have got

3404 GUADALUPE •AUSTiN.TE%AS 70705 •512ia52-0009
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to show them to the experts, lost profits and all that sort

of thing. This is going!ta put highly confi.dential

commercial business information of close corporate entities

out in public unless there is a 76(a) proceeding in the case

everytime a pratEctive order is sought. I iaPan if we are

going to lay that burden;an the process, I just don't want to

do it without people here recognizing that is what we are

doing.

MR. DAVIS: I don't think we will have that

problem because there is!not going to be that many people

that want to jump through the hoops because it is not that

imp,ortant. It is going to be the exceptional situation where

you have something of extreme importance, and if you do., it

is justified and it ought to be sealed. But it will stop

this frivolous stuff of every time you turn around every

single thing that they produce is privileged and confidential

and everything else, andlthe protection ox-ders are being

second.

MR. MORRIS: We have gat a motion and a

seconded. Discussion? Motion has been made and seconded

that first sentence of (a)f3) he recommend to the Supreme
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Court for adoption. Sam;Sparks.

MR. MORRIS: No, this -- it. should be under

2.

MR. COLLINS: It should be (a)(2).

MR. DAVIS: Tell me where it goes.

MR. COLLINS: Locke Furnell draft (a)(2).

MR. MORRIS: What it is is your definition of

court records which is (a)(2)-

CHAIRMAN ;SOtILES: It wasn't your error. Is

there discussion on this? Okay, let's let her change paper

and then we will get into the discussion.

(At this time there was a brief

CHAIRMAN',SOtILES: All right, come to order.

And Hadley has the f 3.oor, .

and the results of discovery?
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MR. HERRING: That language -- Z won't claim

to be the drafter -- but;I think that ]anguage came out of

166(b) which in 5(c) refers to results of discovery and of

the. -- I understand thatlthe thought was that discovery is a

little different than results of discovery. Results might

just be the responses. Discovery might incJude the

interrogatories.

MR. DAVIS': Answers to a question on

deposition.

MR. BRANS;ON: Is there any disadvantage,

Hadley, to include both?

MR. MORRIS: No, there is not.

MR. EDGAR: I just have a question about

whether there is any difference between them and why be

redundant.

MR. HERRING: The reason is to be consistent

with Rule 166(b)(5), which is the terminology it uses,

recognizing it is goingto have to be amended now.

MR. BRANSON: And dis.covery might be what

animal was it and the results might be a name.

MR. HERRING: Yes.

CHAIRMAN:SOULES: Both terms are used in

Section 5 of 166(b).

MR. ARANSOAT: Caa.1 the question, Mr. Chairman.

MR. MORit3S : Let's vote.

3404 GUADALUPE •AUSTiN, TEXAS 78705 •5121a52•0009
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MR. EDGAR: I don't see where it is found.

CHAIRMAN S4ULFS: Tom had his hand up.

MR. COLLINS: 166(b)(5)(c), Hadley, talks

about ordering that for good cause shown results of disco.very

be sealed or otherwise adequately protected.

CHAIRMAN S^,OULFS: Sam Sparks, you had your

hand up.

MR. SPARKS,: (KL PASO): I want to echo Steven.

I see the handwriting on;the wall. You know, we are talking

about a group of people in here who have some pretty good

lawsuits, big lawsuits and have.some valid points, but the

bulk of the docket are not these types of cases.

Our discovery -rules now are liberal. Among other

things, they allow a latpersonal information that usually is

not admissible. A lot of information that if now is going to

become public record, you are going to get a J.ot more

objections, you are going to get a 1-ot more court hearings.

I just foresee lots of problems from a defense standpoint.

You are just going to doubling and tripling the discovery

because everything is going to be at the courthouse rather

than on agreement because your clients do not wish that

personal information -- I am not talking about saving people

or harming people from a^plant, I am talking about just

motion to produce personnel files. And you figure out what

kind of litigation we are talking about, and you are going to
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find that people are goiing to start objer_ting to it because

they can`t come through the ]oopho3es, and at the end of the

lawsuit, when you tell people that that is public record, you

are just going to -- you'iare doub)ing and tripling your

efforts, and this is -- to me, it is making big reversal on

the liberal discovery and the way we have been able to move

discovery, and it is a mistake.

CHAIRMAN SOULES: Is there anybody here who

does much family law? Harry is not here and Ken is not here.

I would assume this is gI ping to put them in apoplexy.

Now, then, thejparties' discovery disclosures are

public for all time, open to the press, unless they get them

sealed by notice through'i the Supreme Court clerk's office and

so forth. I mean that is what we are doing.

embarrassed.

MR. McCONNICO: Luke, could I add something?

CHAIRMAN,SOULES : Yes, Steve.

MR. McCONNICO: We don ` t have anybody also

here from the trade secret area. I do some oil and gas

litigation, and there is never a piece of discovery that is

filed in oil and gas litigation that deals with any petroleum

engineering, geology, future reservoir projections, that has

not had a lot of time and a lot of expertise gone into it

that those people don`t'want their competitors to kno.w the
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operators of the offsetting leases. And to say that Exxon,

who I don't represent andiam usually opposed to, has to. jump

through all of these hoop's because I represent some royalty

owner, and then we are going to put that onto the burden of

the district court in Chambers County or wherever where most

of those cases are, and they are mostJy in front of rural

district court judges who are not used to having special

masters that are petroleum engineers. It is going to be an

unbelievable burden, and those are the facts the way that

type of litigation is done. And I am afraid that we are not

looking at the big picture and we are looking at just a few

precise cases -- personal injury cases that have a large

affect upon the general health of the public, and we are

doing a rule that affects those, but we are not thinking

about what affect this is going to have and impact on other

areas of litigation like,family law, commercial law. And I

am totally in sympathy with what Sam has said, and everyone

else here says that we need to protect the health of the

public and Environmental,-type cases. But T think we need to

be very careful in doing!that so we just don't cause this

ripple effect that is going to have a tremendous economic

burden on the litigation in the state in every other area.

MR. AEARD;: Let me say my personal feeling is

court records is something that is filed with the court, and

I am much opposed to having us in charge of court rec.ords
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depositions in the course of the trial. You

we going to keep all these things?

MR. DAVIS:, Nothing in there says you have to

MR. SPIVEY; Wait a minute. Aren't you-all

talking about -- you are declaring these matters court

records. They don't cease to be court records when that case

is over, and five years from now I decide to get rid of them

and I discard them. Somebody comes along and says I

destroyed public records?.

CHAIRMAN SOUL£S: Yes, that is right.
^

MR. COLLINS: That is the way it is right now,

gentlemen, because we diti'not address that problem when we

switched the filing from the clerks back to the lawyers. We

didn't address that issue;then so it is the same thing right

now.

CHAIRMAN SOULES: It was addressed in the

Seattle Times case and itiis not court records. Those are

not court records. Discovery is not a court record unfesG we

make it a court record in this rule, and we have.

MR. DAVIS:' Would it be made a court record

for the purpose of this rule?

CHAIRMAN SOULES: Well, it is made a court

record period.

3404 GUADALUPE •AUSTIN,TE%AS 7B705•512/4 52-0009
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MR. aAVTS:' And not a court record in that you

have got to retain them and keep them and have access to the

public on --

MR. HERRING: Well, the public citizen votes,

that interest group that;showed up, the public citizens

group, specifically argued that if we adopt this, they are

going to have the right tio access --

MR. HERRING: Well, they said they are gaing

to have the right to access because it then becomes a colirt

record, and, you know, how they enforce it and what your

rights are to keep them out of your office, or whatever,

become issues to deal with. But their expectation is that

they could use this whether they are right or wrong.

MR. BRANSON: Why don't we just pass the rule

and then say we don't have to keep them in a subsection.

MR. DAVIS: You say they are court records

only for the purpose of this rule and it doesn't have

anything to do with how long you keep them anymore than the

rule of not filing interrogatories with the clerk tells you

them -- if you have them; then I guess they are entitled to

see them, but if you don't have them, there is nothing there

that says how long you got to keep them.

MR. HERRING: But they are entitled to see

1

3a04 GUADALUPE •AUSTIN,TEXAS 70705 •572/d52-0009
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You have got to have them'in a separate room. You don't want

to have work product mixed in. You want to have a clean copy

of those. Do you have to;do that in every case?

MR. nAVIS:^ I don't worry about that. Let

them -- I don't think they are going to flood me with

requests.

JUSTICE PEEPLES: I am like everybody in the

room except for one or two. I voted for John Collins'

motion.

We need to remember something, though, we are

cutting new .ground on this. And when you do that, it is hard

to see the ramificatians! And then lately we have started

talking about making what I think are probably going to be

major changes in the way discavery happens, and I just,

frankly, think that we don't have the vision to foresee how

this is going to impact everything. You know, we are all, I

think,_thinking in terms;of product liability cases and then

I did a lot of family law as a district judge, and there is a

lot of it, and I, frankly, don't know how all of this is

going to impact that. There are all kinds of -- lots of
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litigation out there that is not personal injury. Gosh, the

unforseen impact on dockets, if some of this happens, I am
i

just not sure that we caii think it out in 30 minutes or two

hours here. I mean it could have major impact.

MR. BEARD: I don't think we should ever have

to let the public have access to our files. If they come in

and we have to produce it and put them in a conference room

and all to look at it.

MR. DAVIS: That is not the purpose of this

provision. This rule and this rule is how do you sea)

information.

MR. BEARD, You have got corre)ate it, Tom.

What is the next step? If I got a court record in the sense

that I am going to have to give it to the --

MR. COLLINS: You have got court records now,

Pat.

MR. DAVIS': You have interrogatories and

depositions.

records.

CHAIRMAN SOULES: Those are not court records.

MR. BEARD: I don't consider them court

MR. COLLINS: I would sure like to see

somebody try and destroy one of them. T think I know what

the court would rule on;that.

MR. BEARTI: I consider it a court record, but
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if somebotly comes in to s',ee it, I am not going to let them

have it.

MR. LOW: I had a trust case that i_nvolved --

the news media was constantly wanting to know certain things.

And we had to answer interrogatories and discovery. T would

spend half my time -- I can't see those people. T am trying

to get ready, and they say they are pub3i.c records. T have

got to watch them. I have only got one copy, maybe they may

steal one. We have got 50 boxes -- more than 50 -- about 500

boxes. How could I handie that if they have a right to come

into my office and look at that? I just have to stop getting

ready for trial and sit down with them. That is a problem.

CHAIRMAN SOULES: Does anybody have anything

new on this that they want to bring to the discussion before

we vote? Justice Doggett.

JUSTICE DOGGETT: Go ahead, Rusty.

MR. McMAINS: Well, perhaps I, as usual,

didn't make what I was trying to make as clear in terms of

where I was trying to make the changes to cover what I

thought were basically all of the concerns. But if you took

21
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the rule that he has and!divide it into essentially the two,

different segments so that when you get where the underlying

parts where it says records filed with records in discovery

and the results of discovery filed of record, but does not

include discovery and th,e results of discovery not filed of
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record in a pending case,, then move to 166(b) in the

protective orders and say that no protective order shall

extend -- no protective order or agreement relating to

protecting disclosure -- shaJ:l extend beyond the signing of a

final judgment or dispositive order without filing the

discovery or results of discovery with the clerk of the court

and complying with whatever this rule number is. That takes

pending cases out, it keeps discovery where it is and puts

the burden on the party that wants to keep the wraps on

beyond the litigation on^the party who wants to do it and

puts them through these hoops, then, at that time, and puts

the burden on the clerk to take it. Just with -- just those

changes. And all that does is just -- and it eliminates all

those problems about whose office is what and who gets into

whose office.

an amendment.

MR. BRANSON: John, would you accept that as

MR. COLLINS: I am listening.

MR. McMAINS: These are two combinations.

That is what I was trying to talk about is just to say there

is no protective order or agreement relating to protection

shall ever extend b.eyondithe life of litigation without

filing what it is you want to protect and meeting the burden

under this rule. Now, if you -- and then if you filed it of

record, it is already here. It is already covered by the
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definition.

MR. DAVIS: So far so good. Rut how about

information during the course of a five-year trial?

MR. McMAINS: You mean five ^years discovery?

MR. DAVIS: Yes, I mean the trial --

MR. McMAINS: That is why I say that is the

only place -- I understand, and that is what I am saying.

That is the only thing that that doesn`t fix, and T just --

MR. SPARKS (SAN ANGELO): To solve my one

problem, could I go with'you with the exception of saying

except for those things affecting public health or safety? t

think we have got to quit killing our fellow men. The more

it happens, the more I get hired, Rusty. But we really ought

to think bigger than just our practice of law.

MR. McCONNICO: But then I think, Sam, we get

back to where we did our^discnssing in the first place.

Let's be honest. We are not going to agree to anything that

kills anybody. I am not, you are not either. And that is

not going to -- I mean we are not going to enter into those

agreements, and even if they are, you sti]l have 166(b) that

all that information is going to be discoverable anyway.

MR. SPARKS (SAN ANGELO): I backed off of the

agreement, okay.

MR. McMAINS: What about making an additional.

change to 166(b) to merely provide that a party to a
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protective agreement may move the court for relief from the

protected agreement. Now, if it is an order, then you have

already gone through the contest anyway, so the judge will

have told you to. shut up „ and you are then going to be

running in violation of the court. So you can move for

relief from a protected agreement in the event that

disclosure of the inf orma,tion beyond the bounds of the

agreement is necessary in;the judgment of the court for the

Now, that puts the judge as the one who will

determine it. It puts the standard at some kind that he has

determined that it is necessary, puts it in a protective

context where you have maiidamus remedies in the event you

don't have it, but it keeps all of that.

Now, the only problem that doesn't say, it still

doesn't solve Tom's problem of he wants, you know, Dave Perry

is in the course of discovery on some stuff, and he wants it

and they have agreed to a protective order and he can't give

it to you. It doesn't salve that problem. But if you have

solved that problem, you create so many more mechanical

pr-oblems by making us either file everything with the clerk,

which we have already b.acked off of.

MR. SPARKS (SAN ANGELO): Which is not

fileable. You couldn't even file it.

3404 GUADALUPE •AUSTIN, TEXAS 78705•512/452-0009
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keep it in your office, you know, you have to make it access

to the news media and everybody else through this stuff, and

you don't need anybody el'se in your business while you are

litigating for your client. I don't care, with all due

respect for Tom, if I don't want him in my office messing

around in my files, I don't want him in my office, and T

ought to not have to let,them do that. And that is --

MR. SPARRS (SAN ANGELO): That is what Ruddy

was saying. Reiterate again what you propose to do.

MR. McMAINS: The proposed amendment wo-uJd

merely track this amQndmPnt that was proposed by -- T think

Lefty circulated it -- which says "For the purposes of this

rule, the term court record shall include all documents and

of record, go ahead and distinguish it although I think once

it is filed of record, it is a record. That may be

redundant. But just distinguish -- but does not in-clude

discovery and the results of discovery not filed of record in

a pending case.

Then go to the^protective order rule over here,

166(b), and you add another section which is just -- Z put in

just Section II under the,protective order rule which would

say "no protective order;ar agreement relating to protecting
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disclosure shall extend beyond the signing of a final

judgment or dispositive oi-der without filing the discovery or

results of discovery with,the clerk of the court and

complying with ru]e" -- whatever this rule is.

MR. SPARKS;(SAN ANGELO): 76(a).

MR. McCONNICO: Rusty, read that proposed

language 166(b). MR. McMAIN!S:

Okay, "No protective order or

agreement relating to pro;tecting disclosure" -- now, if you

want to put discovery or'the results of discovery -- I just,

it sounded cumbersome -- "shall extend beyond the signing of

a final judgment or dispasitive order without filing the

discovery or results of discovery with the clerk of the court

and complying with Rule 76(a).

MR. DAVIS:^ When do you have a final judgment?

MR. McMAINS: Well, the final judgment rule

says when it is signed, actually.

MR. DAVIS:, I know. When it is signed or

after the appeal is over?

MR. McMAINS: No, wel), yes, the rule on final

judgments is when it is signed.

JUSTICE DQGGETT: Would that cover a nonsuit?

MR. McMAINS: Yes, that is what the

dispositive order would be designed to deal with, a nonsuit

or any kind of --
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MR. BEARD:, Let me ask you, Rusty, would that

mean the parties could not agree to.destroy the discovery

prior to --

MR. McCONN;ICO: Parties could never destroy.

MR. BEARD:! Why can't they?

MR. McMAIN^S: You know, it is not addressed

explicitly, what John's c;oncern was. We didn't add the other

language.

MR: SPARKS; (SAN ANGELD) : The only thing we

have not covered -- there; is that -- but the other thing is

pending litigation where you have discovery by agreement on

protective orders,.

JtISTICE DOGGETT: If you have a serious toxic

waste problem, can you provide that information to the local
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health department so they can do something about it or can

you provide it to an attorney who has a similar case

involving the same toxicisubstance? And it do.esn`t really

solve that really.

MR. McMAINS: No, I am just saying you add

another section-for that: That is what T was telling him

that I didn't find any offense and I didn't think that even

Steve with his comments had any. That procedure there is to

simply add a new Secti.on E which says that "a party" -- or

the attorney for the party -- may move the court for relief
L

from a protective order,:whether issued by order of the court
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obtained in discovery that is necessary to be disclosed for

the protection of the public health and welfare by the

citizens' group to intervene in a personal injury case in a

toxic waste dump to get that information to protect the

parties?

MR. McMAINS: Probably. Once they intervene,

they would be a party. If they intervened, they were a

party, they were denied access to the same information. You

know, the first thing the y would do is probably resist
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dealing with the agreemen't, and then the question of whether

or not the agreement, you know, so that then they would have

to be opposed by the court, which basically is the same thing

MR. COLLINS: Rusty, you are starting from a

different presumption, namEly, that all discovery is closed

unless the judge orders it open. My proposa) and the

language that Tom has suggested has a different premise,

namelyr that all documents are open unless the court makes a

specific finding that they should be closed. And that is my

only objection to your proposal..

MR. McMAINS: It is true that what I am

assuming is that there is some kind of an agreement for
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MR. COLLINS: Let me stop you right there.

What I would like to do is to have a vote on this language

and then let's discuss agreements because I think that is a

legitimate area to talk about how to handle discovery

agreements between the parties to reduce hearings, to reduce

time and expense, and at;the same time allow the public
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access to those documents which are legitimate and which are

important.

MR. McMAINS: But the driving source of the

controversy here is precisely home mechanics. It is not the

issue of agreement or nonagreement. It is the issue of

pending versus over. There is a difference between it being

pending and when it is over. When it is pending, I want

people out of -my office. I may not want him there. He may

be trying to run a case out from under me. I don't want

people in my office when I dan't want them there.

CHAIRMAAI SOULES: Justice Doggett has the

floor, please.

JUSTICE DOGGETT: One solution, of course, is

just to file it at the courth.ousE, and there is a procedure

for filing at the courthouse, and then you don't have to

worry about them being at your office because during most of

your legal practice, and;even most of mine, that is the way

it was done up until the'time that the rule was changed to



288

1

2

3

4

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

provide discovery wauldn't be filed. And it didn't create a

lot of problems for people to go to the courthouse and get

that information. So there is an alternative way to avoid

the problem.

folder. Now, you are talking about there wasn't -- the clerk

didn't have enough in that antitrust case we had. They

didn't have -- the clerk's office couldn't hold every

document. I mean, you kziI ow, what are you going to do if you

say -- how do you file that? Where you going file it? Who

has room?

MR. DAVIS:: What price we pay for the clerk`s

problems.

MR. LOGf: I don't know that is a problem, but

say, okay, I want them fi;led. They say, well, it is going

out the window dawn hereiwhen it gets full. I don't know

whose problem it is, but it is a prob lem when you get boxes

of stuff and you say, well, I will file it, and they say they

are not going to do it, what are you going to do?

MR. BEARD: I don't want the public coming

into my files before or aftEr litigation and so we have to

have a place where we can put it.

23

24

25

MR. SPARKS {SAN ANGELO): But I think Rusty's

deal took care of Pat's complaint, didn't it.

MR. McMAINS: It took care of his complaint
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really enough to read itback.

MR. SPARKS (SAN ANGELO): John has still got

this pending.

CHAIRMAN SOULES: I know, but there was a

motion to amend it. Is there any second to that motion?

MR. McCONNICO: I will second Rusty's, if that

is what is here. I don't know what is on the floor.

CHAIRMAN SOULES: I believe that is what

Rusty -- did you have --'

MR. COLLINS: I haven`t seen Rusty's, so I

don't know what it is.

JUSTICE HECHT: Here it'is right here.

MR. McMATNS: All I did was distinguish

between discovery, really, in a pending case. The only

dis-covery in a pending case that I had that was discioseable

or that was subject to this ruZe regarding sealing is f_iled

disr_ov8ry, and it is fil'ed discovery in a pending case, still

a file of record, and it,is part of a court record.

MR. DAVIS: 76(a) applies after final judgment

as defined and not before.

MR. McMAINS: Then I just took out discovery

in a pending case from the definition.
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proposes to deal with discovery differently in the new

166(b)(5)(d) and (e), and:it is (d) and (e) that I don't have

written down very well, but I got what you put down on

(a)(2). And that was to strike the words "whether or not"

that appear in the forth line and then add "after the state

of Texas but does not" -- these words -- "but does no-t

include discovery and thelresults of discovery in a pending

case."

MR. COLLINS: Say that one more time, Luke.

CHAIRMAN S.OULES: Let's go ahead and doctor

it, and then I will readlthe whole thing.

MR. M-cMAINS: I am sorry, the results of

discovery not filed of record in a pending case -- "but does

not include discovery and results of discovery not filed of

record in a pending case:" Otherwise it is --

CHAIRMAN SflULES: Okay, so doctoring (a)(2)

first, we would take outthe words "whether or not," the

first three wards of the'fourth line. I mean that is what

this amendment proposes to do. And then add after the word

"Texas" in the fifth line these words, "but does not include

discovery and the resu2ts of discovery not filed of record in

a pending case." If that is not an acceptable amendment to

the main motion then I guess we need to vote on the
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MR. McMAINS: It is not acceptable in and of

itself because it really is in combination with the others.

CHAIRMAN SOULES: If this passes, we would

have to deal with discovery someplace else.

MR. McCONNICO: 166(b) proposal there.

MR. McMAINS: I can deal with all of that, fix

all of the mechanics prohlemis, I think, by the combination

of that plus the two sectI ions to 166(b), which is a

collection --

CHAIRMAN SOULES: Okay, any further discussion

on the amendment? Essentially, it has been the same

discussion all along. Anything new on that? Okay, on the

amendment, those in favor, show by hands.

MR. COLLINS: If you don`t mind, just read the

full'amendment. I still'am not sure I have it all.

CHAIRMAN SOULES: Good idea. This would be

the first sentence as amended if it passed.

°For purposes of this rule, the term court

records shall include all do.cuments and records

filed o-f record, and discovery and the results of

discovery filed of record in connection with any

matter before any civil court in the state of

Texas, but does not;include discovery and the

results of discovery not filed of record in a
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pending case."

much sense.

time.

MR. COLLINS: I am not sure that makes too

MR. HERRING: Why don't you read it one more

CHAIRMAN SOiILES: "For purposes of this

rule, the term court record shall include all

documents and recor.ds filed of record, and

discovery and the results of discovery filed of

record in connection with any matter before any

civil court in the state of Texas, but does not

include discovery and the results of discovery not

f i led of record in a pending casE."

MR. EDGAR: What does the clause after state

of Texas you just read add to what you read before that?

MR. McMAINS: Yes, I didn't --

MR. EDGAR: It seems if you just strike out

the whether or not, you have taken care of it without adding

that last clause -or phrase or wh.atever, it is.

CHAIRMAN SOULES: That is not my amendment.

MR. McMAINS: You mean just don't talk about

the fact you are not dealing with pending cases or with

unfiled discovery?

MR. SPIVEY: He said just knock out "whether

or not" and leave it as 1s.

3404 GUADALUPE •AUSTIN. TEXAS 78705•512/452-0009
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MR. EDGAR: Just eliminate the "whether or

not," and haven't you taken care of what you are trying to

achieve?

MR. McMAIN'S: Well, except that his argument

is that it is a court record if it is in your possession. I

realize that is not what our definition of court records is.

MR. EDGAR:^ Well, but you just said that it --

MR. McMAIN S: "Filed of record." I mean his

position is that if it is;filed of record --

MR. EDGAR:, -- isn't that right?

MR. iyicMAINS: See, the problem is, there is a

difference in this language of court record. Going back to

.the other ru1e, it would:wor3c, going back to the original one

because they talk about court records as being things fi3ed

with the clerk. Now, that is a limitation on what is filed.

This one actually doesn't have such a]imitation is the only

reason I was trying to make it clear.

CHAIRMAN SCULES: Well, we have really got

three things. Let me sEE if I can get three concepts.

All right, there are three different things. We

have got discovery in a concluded case whether or not it is

of record -- right? We are trying to dea7. with three

different things. The first is discovery whether or not it

is filed of record in a concluded case, then we have got

discovery filed of record in a pending case, and then we have
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got discovery not filed of record in a pending case because

in a concluding case -- okay, so for purposes of this rule,

court records -- this is, as I understand, the direction of

the amendment.

"Court recarcYs ' shall include all records filed

of record and discovery and the results of

discovery, whether or not filed of record in a

concluded case, plus discovery filed of record in a

pending case, but does not include discovery not

filed of record in a pending case."

MR. DAVIS: His amendment does that.

CHAIRMAN SOULES: That is right, that is his

amendment. Is that right, Rusty?

MR. McMAINS: Yes.

MR. BRANSON: Is that acceptable to you?

MR. COLLINS: No, it is not.

MR. McMAINS: My proposal, of course, includes

the modifications for the discovery rule.

CHAIRMAN SOULES: And then you would go back

and say that protective or3Ers terminate when the case

concludes?

MR. McMAINS: Yes. No protective arder shall

extend beyond -- no protective order or agreement relating to

pratecting disclosure shiall extend beyond the signing of the

final judgm.ent or dispositive order without filing the

3404 GUADALUPE •AUSTtN,TEXAS 78705'572i452-0009
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discovery or results of discovery with the clerk of the court

and complying with Rule 76(a).

MR. SPARRSI(SAN ANGELO): If you want it to go

further, get it sealed.

MR. DAVIS:I During the life of the case, it

can't be protected without going through 76(a).

MR. McMAINS: Correct, with one exception I

was attempting to write which was the E part to cover him.

CHAIRMAN SOULES: Public safety and public

health.

MR. McMAINS: Yes, which I --

CHAIRMAN S OULES: Okay, all these concepts are

together. So when we vote on this amendment up or down, if

it is -- sir?

MR. SPIVEY: Could we take about a five or

10-minute recess and let'^s get that typed up and look at it

because this is a rather',important amendment.

CHAIRMAN SOULES: Sure. If you will write it

down, I will have Holly type it up and we will print it and

put copies around.
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(At this time there was a brief

CHAIRMAN SOULES: Okay, this is 166(b) (5) (d)

and (e) that Rusty prop.oses if we exempt from new 76(a)

discovery in a pending case.

MR. McMAINS: Mr. Chairman, I, over the break

talked, with John who has refused to accept my amendment to

this resolution, but so -- his motion was already seconded

when I interjected this. Why don't we vote on his, you know,

if we beat that, then we;can g.o to mine. Or if we pass it,

then I will try and amend it again or something.

CHAIRMAN SflULES: Hold it just a minute and I

will print your amendment so that everybody can look at that.

MR. McMAINS: I, frankly, don't think that

John cares about it.

CHAIRMAN SOULES: We will just vote on John's,

save us the time, I guess.

JUSTICE PEEPLES: Can I say this: You know,

we are proposing, by taking on discovery, proposing to take

major -- make major change in the way discovery happens in

Texas, and I just, I cannot, in good conscience, not speak

out. That kind of change shouldn't happen on the basis of an

afternoon's discussion.

3404 GUADALUPE •AUSTiN.TExAS 70705•512i+52-0009
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there was all kinds of people that talked about these

provisions, and I think it' is a good product. Sometimes

reform takes places one step at a time, and you are mistaken

when you try to take Taany steps at once.

I think we ought to search our souls and decide

whether to approve, basically, Locke. Purnell and so.f_orth

without gaing on to discovery. Maybe let's take that step,
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and then if a year from now or later on we want to change

discovery, we can do it having thought about it, but I think

it is irresponsible of acomTaittee with this much

responsibility to maka significant changes -- not just in

sealed records but in the'way discovery happens -- on the

basis of one aftern.oon's discussion.

We really haven`t thought this out the way we ought

to, and I havan't heard a',gaod answer to what I think it was

Luke and McConnico said, that if you increase the stakes,

once something is dis-cove'red, if the stakes are increased,

you are going to make people fight a lot harder over what ^ s

discovered in the first place on the front end. And I have

not heard a good answer from anybody about that. And I think

we need to -- I am not moving to reconsider the decision to

go into discovery, but I think we might want to think about

that. I really do. Now,^maybe I am the only one, but I just

3404 GUADALUPE •AUSTiN, TEXAS 78705 •^12/452-0009
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discussion. I think it is irresponsible, Z.realZy do. That

is it.

sat here and, really, I haven't any ax to grind one way or

the other because I am not involved in it at all. But I

second Judge Peeples' concern here that I -- and I

wholeheartedly agree with;the philosophy that San Angelo Sam

has expressed that the public concern, the helth and safety

area, these things are very, very important. I am persona]Jy

concerned that parties should not helter-skelter be able to

agree to keep things secr,et when the public has a right to

know.

But again, it seems to me that we frequently make

decisions without full and fair and long studied

consideration, and I am afraid that that is about what we are

getting ready to do if we vote to include discovery as part

of court reoords, and I agree that we should wait and think

about this, go ahead and:adopt the proposal that has been

presented to us, study this some more, and then later on make

the decision about whether discovery should be included.

MS. CARLSOid: I think I share the sentiments

of Judge Peeples and Professor Edgar has expressed. I also

3404 GUADALUPE •AUSTiN,TE%AS 78705•5121452-0009
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think there is something else to be considered, and that is

when we have represented to the public that there is an

opportunity for input from the bench or bar on the changes

that are on the table, and this is a major modification. The

implications are far-reaching in discovery, and we haven't

had comment that and we have in other matters. I would also

like to say I think a lot of what has been said seems to have

sound philosophical root in the product }iability, personal

injury or environmEntal concerns. But I, too, share concerns

in other kinds of litigation and the effect that this

proposal would have in those other areas.

CHAIRMAN SOULES: Chuck, go ahead.

MR. HERRING: Let me just echo that because I

don't want to dothe job that I guess we were supposed to do

and sit and do all the --',we have kind of been through this

before, Lefty and I, repeatedly. I mean we have heard almost

everything that we have hea-rd today, except we don't really

have anybody here from tli;e'inteZlectual property bar, and if

you got the mailout thatwe did and you look under Tab I, you

will find letter after letter after letter from the chai.rman

of the intellectual propPrty section of the state bar and

from other practitioners who say if you do this, it may make

sense -- a lot of sense -- and be the thing to do in some

context, but if you do it in their practice, you are going to

revolutionize their practice, and the revolution is going to

•
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be one of increased litigation costs and increased numbers of

hearings because they are goi.ng to be at the courthouse all

the time because they are dealing with trade secrets, which

trade secrets inherent)y, and I don't think that is the abuse

John even wants to address, but t think that is a problem,

and I am very reluctant to change somebody else's practice of

law in a major, major way without really them having an

impact on it at this point. I just want to make sure you

know that that is their sentiment and they are going go to go

through the roof if we do it this way without giving them

some kind of relief on this. I just I want to make sure we

have expressed that as clearly as we can.

MR. HERRING: More so with this, I mean the

discovery. If you are going into discovery, that is a --

that is something, they are, they are just extremely intense

on, and I think you put them at the courthouse every week in

their practice, and they are going to be billing their

clients for that, you are going to be increasing the cost of

what they do for a living.

MR. DAVIS: Chuck, all these bad things that

are goinq to happen, how do we know this?

MR. HERRING: I don't. I mean I don't -- I

tried two trade secrets cases and have had had problems with
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he?

MR. HERRING: No, Luke can talk to that.

MR. JONES: Steve?

MR. McCONNICO: Franklin, I don't do any trade

secrets. The only involvement I have with anything that

would impact on this is oil and gas, and I can tell you if

any of your discovery where you go and you get someone else's

logs, which they keep in highest confidence, or if you go and

you get your petroleum, their reservoir analysis, which they

keep in highest confidence, and then you -- and even at the

Railroad Commission they have special procedures where

reservoir engineers can see those andthe other side cannot

see them, and they have it set up there right now where they

protect that. And if you get it where you cannot protect any

of that information without going through all of the

procedures that we have outlined earlier today, every oil and

gas case that I can imagine being tried where you have either

damage to. a reservoir, drainage from that reservoir, or

whatever, you are going to have to go through every one of

the procedures that we have discussed here, and that is going

to add a lot of expense and time. That is the only exposure
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I have had to it.

MR. DAVIS: We are only referring to discovery

that are discoverable. z mean those things that are

protected and nondiscoverable have no application to that

here.

MR. McCONNICO: But they are all discoverable.

You can't try a reservoir damage case and say my reservoir

has been damaged this amount showing what your reserves are.

They are obviously going to be discoverable. What you try to

do is to. keep everyone e)se that is not involved in that

litigation that has offsetting leases from finding all that

information out because you have spent hundred of thousands

of dollars sometimes collecting that information.

MR. DAVIS: That may be a reason for

nondiscoverable, but if it is discoverable, then it is at

least according to whatever studies and everything we are

doing here. It should be public knowledge if the public

wants it. I think we are --

MR. DAVIS: I just can't see a swarm of

newspaper reporters and cameras suddenly coming in to

everybody's office as soon as we pass this thing here.

MR. McCONNICO: You won't be.

3404 GUADALUPE •AUSTIN, TEXAS 78705 •512/a52-0009
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MR. DAVIS: You are looking at extreme

situations that are going to very rarely occur.

MR. McCONNICfl: Newspaper people won't come.

People that will come will be.attorneys, other petroleum

engineers and other geologists. Newspapers could care less.

exclusion.

MR. McCONNICO: The problem is, you have got

to make an exclusion for every type of practice that impacts

on. -I don't know anything about patents or trademarks.

MR. LOW: I tend to agree that it is a pretty

good bite, however, we can't just cut it off there because we

have got to state whether it does pertain to discovery or

not.

In other warcts, if we just take the report and say

it passed and it is open, it wouldn't paxtain to discovery

unless we so state because we have got to give a definition.

I tend to like what Rusty said and I tend to agree with it,

but I also know there is a lot I don't know about it and

perhaps need further study, and maybe we could make some

recommendations to a subcommittee to consider what Rusty

says.

CHAIRMAN SOULES: What the newspapers through

•
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their lawyers, the media lawyers, who have been in this fight

for a].ong time, and the subcommittee that had held three

full days of public hearings and heard everybody that wanted

to come, and then another day where there was several hours

of testimony before the Supreme Court down in the courtro.om.

What they all came up with and brought here was a rule that

covered records filed in courts did not cover discovery at

all.

MR. LOW: But see we have to define so that

that draft doesn't include that if that is what we plan to

da.

CHAIRMAN SOULES: They brought to us drafts

that clearly did not include discovery.

MR. MORRIS: Luke, what if -- I mean I have

heard Hadley and Elaine and Steve and everyone saying that

the Tort cases or environment case or something like that is

different, but what if we said, for purposes of this rule,

"the term court records shall include all documents and

records filed of record" and this is not artful wording, but

then -- "and discovery and the results of discovery, whether

or not filed of record pertaining to public health or safety

out of the administration of public office." So that we are

not getting off into some field where we accidently bunmp into

something that we are not wanti.ng to get into. In other

words, we are just limiting the discovery that would have
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CHAIRMAN SOULES: Steve.

echoing what Chuck said. The problem that I see getting into

that -- and I know absolute}y nothing about patent and

trademarks, don't know anything,.but I do know that it seems

that a lot of that is done in the health field. Then we get

into somebody is trying to get a patent on a special vial,

medical prosthesis, or some type of new drug or whatever.

That has to do with health and science, that has to do with

public welfare. And I think maybe what we are doing is we

are stepping into another swamp that none of us here are

really very familiar with, and we are trying to make a rule

s-omething that could have a lot of impact that we can't

foresee. Do you understanc3 what I am saying?

MR. SPIVEY: I have been persuaded again by

Luke. It alspears to me that this has been studied, and

studied thoroughly. Number one, I, personally, have a lot of

reservations about it, but number two, atidressin.g your

problem whether it goes to health or what you are really

talking about, {inaudiblej or ideas. We are not -- we can't

assume that either the Supreme Court is going to operate in a

vaccuum or that a trial court is going to operate in a



306

1

2

3

4

5

6

7

a

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

vaccuum when it is confronted with an issue. If an issue has

significant enough concerns about confidentiality that it

ought to be brought before the judge, we have got -- there is

a vehicle in this to do that.

What I am concerned about here is we are sitting

here assuming that we have got a lot more power than we do.

We are an advisory group. My reoommendation is that we go

back to the basics, as Willie and Wayland say, and take

this -- what is it called -- take the Locke Purnell and then

we will see what their firm does with that, by the way --

take the Locke Purnell idea, put the amendment that is

talking about that is essential on it, get it an there and

get it to the Supreme Court, iet-them mull it over, then we

can blame Judge Hecht and Judge Doggett and the rest of the

judges. But about all we can do is argue this. Our argument

is of record. They have got to. sense of our concerns about

it. They know that there are other people that are

concerned, and they can build into. the rules special

provisions if they want to, But I sure hate to be a, number

one, negative influence, and number two, we have got a

legislative mandate that we are looking down the throat of.

I would rather take the study that has been done in the

Locke Purnell revision than my own ideas of what is right. I

recommend that we get it on the road and get it on up- to the

25
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MR. McCONNICO: I agree with that with the

changes we made in the Locke Purnell version this morning.

MR. BRANSON: You are not telling us the

Supreme Court can change what we recommend?

MR. SPARKS (SAN ANGELO): You can call me

El Paso Sam too, if you want to. I have got an office out

there too. Bown in Luckenbach too.

Let me tell you one of the problems that I have got

that I see here. We are an advisory committee. Whatever we

advise the Supreme Court doesn't mean it is going to get

passed. They do that. We advise. We are in a position

where we have got a legislative mandate. We are existing in

a time and a place where the legal p.rofessi.on, and not just

plaintiff lawyers, the legal profession is probably in its

lowest esteem that it has ever been. One of the reasons is

we hide things from the public that are not privileged to

what should be public information. We don't really have open

documEnts. We have been told do something with the sealing

of documents, and we have got an extreme problem with it in

the area of public health and safety because what plaintiffs

lawyers are getting accused of is having information that is

killing people, not divulging it so more people can get

killed so. they can have more cases. And I want to- go on the

record that I am in favor of doing away with that. I think

3<0^ GUADALUPE •AUSTiN, TEXAS 78705 •bt2ia52-0009
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we owe an obligation to the community and society we live in

to protect them from known harm somewhere down the r.oad, and

we are not meeting our obligation by stepping out on the edge

of what is right and wrong and telling the Supreme Court how

we feel about it if we duck and dodge and say, "Well, it is

going to make my practice a little harder. 3 am going to

have to work at discovery a little more." I think we are

making a serious mistake, to ourselves, to our profession,

and to the society we live in, if we don't recognize a

responsibility and step out and tell the Supreme Court this

is w-hat we think at least when public health and safety is

involved. And we better think about it pretty seriously

before we dodge it. That is my feeling.

MR. BRANSQN: Sam, you ought to pass the hat

after this.

MR. DAVIS: Have a vote.

MR. SPARRS (SAN ANGELO): Well, I am not going

to have any cases.

MR. SPIVEY: Before somebody e]se goes into a

long-winded tyrade, why don't we vote?

CHAIRMAN SOtILFS: What are we going to vote

on, whether we put discovery.in or n,ot put discovery in.

MR. McMAINS: That is John`s --

3404 GUADALUPE •AUSTIN,TE%AS 78705•512i+52-0009
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CHATRMAN SOULFS: All in favor show hands.

One, two, three, four, five, six, seven. Opposed, show

hands. One, two, three, four, five, sIx, seven, eight, nine,

10, 11. It fails 11 to seven.

MR. DAVIS: Now we have the amendment,

McMains' proposed amendment.

JUSTICE PEEPLES: Luke, I want to move to

table until some time further the extension of the sealed

records Locke Purnell proposal to discovery.

CHAIRMAN SOiTLES : Motion tabled, seconded.

Not available. Those in favor say "Aye." Opposed? All

right, I will have to see a show of hands on that. Let me

see a show of hands on that. Those who are in favor of

tabling the question of discovery in new 76{a) for further

discussion.

MR. DAVIS: In ef.fectr what you are doing is

you are adopting their proposal that says that discovery is

not in there.

One, two, three, four, five, six, seven, eight, nine, 10, 11.

Those who oppose the motion to table. One, two, three, four,

five, six, seven, eight, nine. Motion to table carries

11 to ninE. And that then takes care of Rusty's motions
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except to deliver them to Steve McConnico's subcommittee for

work and development, and if you will be a special member

ever that subcommittee, Rusty, I will appreciate.

MR. SPARKS (SAN ANGELO): We had already

passed one motion, Luke, that was to the effect that the

discovery was included. Now, can you table something that

has already been passed? I don't know parliamentary

procedure.

CHAIRMAN SOULES: We have got another

important part of this, though, that is in the legislative

mandate. The legislative mandate is silent on discovery.

The legislative mandate is expressed on settlements, and we

need to get that dane today because I know the committee has

voted to adjourn tomorrow at noon. That is going to be

pretty hard to da because that means our 1989 work product

will never get a finai pass. And I guess we won't have a

report for the Court after working for a year because we

can't get that done in three or four hours in the morning.

So unless you are willing to stay here all day tomorrow, we

are not going to have a report to the Supreme Court on a hard

year's work.

MR. RRANSfTN.: Mr. Chairman, I think we voted

on that this morning.

CHAIRMAN SOULES: You did. I would like to

persuade you to change your mind and work with us tomorrow to

I
I
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help get a report to the Court because we can't get one any

other way.

MR. BRANSON: It was a unanimous vote this

morning.

CHATRMAN SOIILES : We] 1, i t was not a unanimous

vote. There have already been some people that expressed to

me that they saw they were b.eat and didn't vote. Anyway

settlements. The Court needs our help. We have a

responsibility when we sit on this Committee to do our work

for the court, and they want this out -- they want this back

by Friday, two weeks from today. I am going to do everything

I can to meet that choice whether anybody else does or not.

That is my job as chairman. I want it on the reco-rd. And I

will send a report from the Chair on what I think should be

done with public comment, whether I have your help or not,

whether -- if I do not have your help. If I have your help,

I will send to the court a report from the Committee. But I

will have a report to the court two weeks from today, as I

have been asked to do.

MR. JONES: What time do you propose to

adjourn tonight?

CHAIRMAN SOULES: When we get done with this

settlement discussion is when we are going to adjourn.

MR. McMAINS:. I move we exclude settlements.

3404 GUADALUPE •AUSTiN, TEXAS 78705 •512/452-0009
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CHAIRMAN SOULES: Now, that is a way to deal

with it. I don't mean that facetious).y. I mean 3 think that

addresses the legislative mandate to discuss it and decide

whether or not to include.

We have got settlement agreements filed of record.

I think there are three kinds of settlement agreements. This

came up in the hearing. Settlement agreements not filed of

record reached contractually between the parties where the

case ends with a judgment that doesn't even speak to there

being a settlement agreement, nonsuit, take nothing,

whatever. So that is just a contractual settlement agreement

with private releases, not brought to the court's

consideration.

Second is a settlement agreement which gets court

activity approval made the judgment of the court, whatever

those recitations are, where it really is not placed in the

file.

CHAIRMAN SOULES: It is a side deal, but the

Court, in its order, speaks about i t. It says the parties

have settled the case, the court approves the settlement and

dismisses with prejudice, or something else, something like

that. There is something else something like that.

And then there is the settlement agreement that

gets filed of record and gets acted on somehow. The 76(a) as

3404 GUADALUPE •AUSTiN. TEXAS 78705 •=1Z/452-0009
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we passed it here already takes care of the last one where

that agreements itself in full text is filed of record or

some memorandum of it, then a memorandum. But we have not

addressed a situation where the agreement is not filed of

record, either discussed by the court, or you can't find

anything about it. Those are the two things that we need to

bring up. Rusty -- there may be something more than that.

MR. McMAINS: The thing is that I don't agree

that we were really voting on whether or not settlement

agreements filed of record should be included.

MR. McMAINS: I understand -- well, I

understand that until we take them out.

CHAIRMAN SOULES: Yes, true.

MR. McMAINS: And of having to, comply with

this rule. And there are numerous problems with regards to

the sealing, or inability to seal with any kind of ease,

settlements that I think are of much more consequence than

most of it.

CHAIRMAN SOUbES: Chuck, do you and Lefty have

a rEp,ort of some kind on this point?

MR. HERRING: Tell you what, there is a draft
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circulating around here that just refers to it. The

discussion in the committee was there was presentation from a

number of plaintiffs lawyers who said, look, you know, we

agreed to seal settlement agreements because we settled for

an amount and we are not in a negotiating position at that

point with our client, vis-a-vis the defendant, to- agree not

to conceal or have confidential certain settlements

agreements or terms.

There was a competing body that argued that part of

the policy of the law is to encourage s.ettlements, and we

need to do that, and if you can't have private parties

contracting privately to agree not to disclose settlement

agreements, you are going to discourage settlements. You are

going to make it hard to settle the small cases that maybe

other nuisance cases or small settlement cases a defendant

can afford to settle if they are not going to have everybody

else come out of the woodwork to file a similar but basically

frivolous case against them. And there are lots of other

reasons people talked about as to when they have used

settlements in the past, and I think there was a pretty good

debate on the issue, but we concluded that settlement

agreements, at least those that are not filed, were not

included, should not be included.

Initially, when Tom and John McElhaney drew up the

rule, the first draft, they understood the settlement

3404 GUADALUPE •AUSTIN, TEXAS 78705 •Si2i452-0009



315

1

2

3

5

6

7

a

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

agreements that were not filed would not be covered. And

Representative Orlando Garcia, who. authored the bil), c_ame

and said to us it just wasn't clear or maybe they should be

included. It wasn`t just an ahso)ute no you don't have them

in there. So he kind of left the issue open from his own

individual legislative intent perspective, whatever that is

worth.

The language of the statute, as you see, is not

entireiy unambiguous. It says,

"The records in a civil case, including

settlements, should be sealed."

That is what you are supposed to determi.ne the rule for.

Well, are they records in a civil case to start off with if

they are not filed? That is pretty much the input we have

got, I guess. Lefty, do you have anything to add?

MR. MORRIS: I think that is about it.

CHAIRMAN SOULBS: Okay, nothing else, Lefty,

on that. Frank.

MR. BRANSON: The argument that it enco.urages

settlement of frivolous lawsuits, I find disquieting as a

plaintiffs lawyers. Frivolous lawsuits -- we passed a rule

here to discourage filing frivolous lawsuits. There are

penalties in the rules now for the defendant to come forward

when frivolous lawsuits are filed. I don't want to do

anything to encourage them, and people who are filing them

3404 GUADALUPE •AUSTiN. TEXAS 78705 •Si2iy52-0009
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ought to have to try the things. And to not address

settlements when we are addressing so much other pub)ic need

would really be abandoning our duties and responsibilities

here.

If products or other matters are injuring people

and maiming people and killing people and manufacturers are

acknowledging that by way of compromise settlements, then

that should be known to the rest of the public who may well

be buying that product, or who may well be injured by that

product and not know about it -- about the cause of their

injury. Or if it is a physidian who has a drug or alcoho)

problem who is injuring it, that should be known too so his

patients can avoid treatment by that physician until he gets

treatment or she gets treatment. And the efforts by the

defense -- I won't say the defense bar -- but the defense

community, the manufacturers and the medical community, to

quiet the plaintiffs who they have been injured by buying

their (inaudible), historically puts the plaintiffs lawyer in

exactly the same ethical conflict that Sam Sparks was

describing earlier. All such agreements, in my opinion,

should be void as against public policy. And I think there

is absolutely no reason to Exciu.dQ theia from the conduct of

this Committee or the actions of the Supreme Court.

MR. DAVIS: Luke.
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MR. DAVIS: I move that we add to, as

Paragraph fa1f2?, I believe we decided on the Purnell draft,

the following language under Court record.

"For purposes of this rule, the term court

records includes settlement agreements whether or

not filed of record."

MR. BRANSON: Second.

CHAIRMAN SOULES: Okay, a motion has been made

and seconded. Discussion.

MR. McCONNICO: Could I hear it again? I am

s-orry.

CHAIRMAN SOULES: The motion is that --

"ThQ term court records includes

settlement agreements whether or not filed of record."

CHAIRMAN SOULES: Discussion.

MR. LOW: I have one question.

CHAIRMAN SflUi,ES : Everybody have the motion in

their mind? It has been made and seconded. Buddy Low.

MR. LOW: I have a question. There is a

difference in saying I have never entered in one where I

didn't say they settled, they paid me. The thing is how

much. You know, and I have had a number -- ? don't have a

lot of big clients or anything, but I have had a number of

them that did not want somebody knowing how much money they

got, so insurance people, salesmen, real estate people would

3404 GUADALUPE •AUSTIN, TEXAS 78705 •512ia52-0009
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be hounding them. So it works the other way around. I just

settled one the other day, and they don't want nobody to know

what they got. And I just feel they ought to have that

privacy.

MR. McMAINS: You also have di vcrr. ce cases,

paternity suits and judgments, agreements. There are all

kinds of agreements that are entered into, and one of the

greatest problems in a lot of the commercial area, if you are

dealing with publicly-traded corporations is when it is that

you are talking about this thing applying because basically

what you are doing is putting in another step of going and

getting a temporary sealing order. And the problem is, once

you do that, you have got to put notice of something. What

is your temporary sealing order, when you have got a proposed

judgment? You are not sure that the judge is going to sign

off on to it. You have got to propose settlement in an SEC

traded trade case, and you are not ready to disclose it. I

have had that come up three times this year, and we don't

even tell the judge why we are postponing a particular

proceeding while we are working on the settlement documents

because it cannot -- because their SEC lawyers have told them

they are in serious jeopardy even if it leaks out through

him.

There are enumerable reasons to seal settlement

documents, and when the parties agree to seal settlement

3404 GUADALUPE •AUSTIN.TE%AS 78705 •512i<52-0009
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documents to the extent that they should have the power to do

so, in terms of amo.unts, whether they are amounts paid, the

fact of settlement, is a different issue.

Now, I have a problem with the idea of you got an

order saying the case is settled. That ought to be known.

People ought to be able to know that when the order itself is

actually entered. But the agreement itself may well have a

lot of things in it that there is just abso]utely no reason

to be jumping through these hoops. And that is in 90 percent

of the cases other than persona) injury is absolutely true,

and not just at the insistence of defendants. It is at the

insistence of 90 percent of my clients on the plaintiff's

side in the non-PI hearings. And I just -- I feel that is a

very, very serious error to make you jump through these hoops

with regards to trying to resolve something amicably by a

settlement and you run afoul of so many different problems.

I think, in fact, that there may well be a legality

problem with the federal law in some of it with regards to

the SEC and r_ertain other proceedings. You can violate

consent decrees or with regards ta certain disc)osures and

things. There are just enumerable hassles here.

And the notion that, well, then just don't file it

of record, that will fix. Of course, they are usurping that

by saying, well, you can go get anybody's settlement, go find

out what all is in it. It doesn't make any difference. Just

3404 GUADALUPE •AUSTiN. TEXAS 78705•512,452-0009
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go ask for it, which, again, invades my office trying to find

out what my settlement agreements are and how T structured

them and how my particular work product is done so that they

don't have to go through the hassle of drafting. They can go

find somebody else who has done it and did it a particular

way and they worked it and it worked for them, And so you can

just go see somebody else's work product. Well, that is

hogwash, and I don't see that there is absolutely any

interest whatsoever that either the press, or certainly that

any other lawyers had, with regards to knowing the details of

any particular settlement agreements. I do not think that is

at the same level with with regards to. public disclosure.

CHAIRMAN SOULES: Sam Sparks-El Paso.

MR. SPARKS (EL PASQ1: You know, there are a

lot of reasons to settle. Sometimes it is not totally on the

merits of the plaintiff's case. You can have two cases going

on at the same part of the country and you can't get the

witnesses. There are just lots of reasons that you end up

settling the case. It may mean the difference of paying a

certain amount of money. And all that doesn't go into a

settlement agreement. And the silliest things I have seen in

the last couple of years, particularly in the medical

malpractice cases, are summary judgments which are not

anymore valid than a man in the moon when you get an agreed

summary judgment entered and take a little release for there
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not to be an appeal to avoid that, or you take some long

judgment that the doctor never did do anything wrong but the

insurance company wants to pay and that type of thing. And I

don't think you get the true picture in settlement agreements

anyway. I don't see that just getting the settlement

agreement is going to be of any public benefit. I agree with

Rusty. I don't see the applicability to settlement

agreements.

MR. MORRIS: Luke, T am back to where I was a

little earlier. It seems to me like what we are really

trying to deal with is settlement,agreements that restrict

public access to information pertained in matters of public

health or safety or malfeasance in office, just for lack of a

better word.

I mean it seems to me like that that is where, as a

matter of public policy, we shouldn't be a party to sealing

up information as to how much or somebody's paternity things

or any of that information, I agree with you, Russ, but I

think that we need to deal with -- and I think -- because I

don't think we did it, and I am disappointed, frankly, with

what we ended up doing a minute ago on discovery because I

don't think we did the right thing with regard to public

health and safety and the administration of pub].ic office.

And I think we ought to let the Supreme Court -- at least

give them the recomntendatio,n. They may decide they don't
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agree with us. But at least give them the recommendation

that on settlement agreements that will restrict public

access to matters pertaining to public health or safety, the

administration of public office, that that is something that

we should recommend an action that they take. Because T.

think that is really the evil we are trying to get to. We

are trying to not hide things that are learned in the

peoples` courts that could hurt them. And we aught to not

even be the least bit bashful about just recommending that to

the Court. But as far as opening up our offices into private

things involving private litigants or oil companies that are

private matters, the hard work they have done for years, that

they ought to be entitled to just by getting in litigation.

Sometimes you can't help it, you get sued. That shouldn't

mean it exposes all your stuff. But we need to cut with a

razor and excise the evil and deal with it. And I think we

ought to do it right here on settlements.

UNIDENTIFIED SPEAKER: Was that an amendment?

MR. MORRIS: Well, I didn't -- what is the

motion?

MR. DAVIS: The motion was the term court

records can include settlement agreements whether or not

filed of record.

MR_ MORRIS: W-ell, okay, then, °that restrict

public access to information pertaining to matters of public
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health or safety or the administratlon of public office."

MR. DAVIS: Accept the amendment.

MR. EDGAR: You mean "and" rather than "or."

MR. MORRIS: Okay, "and." Those are two things

that we ought not be able to hide.

MR. McMAINS: You are.talking about whether

those are filed of record or n_ot?

MR. McMAINS: I am not sure, though, that in

this context because of what has been done, you then go back

to the mechanical problem. What do you do with the ones that

ain't in the record?

MR. MORRIS: Well, there has got to be a

mechanism where it -- let's say that, you know, the Dal.las

Morning News or the Austin AmErican-Statesman decides that

they want to invoke this rule that we are working on, then we

can surely come up with a mechanism where those documents are

transmitted to the court to be reviewed -- they are going to

be reviewed in the hearing by the court anyway. They are

going to be taken over there for the judge to look at before

the determination is made, Russ. That isn't -- I don't want

people trucking through my office, but that is no reason to.

hide from a responsibility that we have on these two

important areas.

MR.. BEARD: If the settlement agreement just

3404 GUADALUPE •AUSTIN,TE%AS 78705•512i452-0009
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says they are going to pay a million dollars --

MR. MORRIS: If you want to exclude sums,

let's just specifically say "excluding sums of money."

MR. BEARD: Let me make sure. I am agreeing

to do certain corrective matters, or what is it you want

MR. MORRIS: Okay, all I am doing is this:

And I think that that is all that this this says. It doesn't

say they know how much -- how much money, it doesn't say they

get to know something about paternity. It just says on

matters that -- where the settlement restricts public access

to information pertaining to public health or safety of the

administration of public office.

MR. trtciYlAINS: No. My question, though, is

does that put a duty upon the trial judge before entering

-- let's say that the parties are both adults, they are both

entering an out of court settlement. Would the agreement

being out of rourt to tendering to the judge a document that

only reflects a dismissal or taking nothing or whatever.

Does this impose a duty on the judge to find out whether or

not --

MR. MORRIS: I don't think so. I don't

envision it that way. I have thought it through, but, to me,

it doesn`t. But what it does allow us to do is to hide

something that is clearly in this vital, significant, you
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know, area, these two areas.

MR. McMAINS: Well, I am just thinking about

in terms of the judges, though, if, you know, the power of

the press, because if there is some controver.sial figure that

has been indicted or whatever and they have some kind of --

or, you know, there is something going on, accused of

stealing and done in a civil context and they go and solve

the thing with a take nothing judgment, the judge doesn't

find out what the deal is. The -press over there goes to the

judge and says, well, what is the deal, and the judge says,

well, I don't know, it is none of -my business. He is liable

to get pretty well reemed by the press just --

MR. MORRIS: We are not changing the

settlement procedure.

CHAIRMAN SOULES: But this is whether or not

filed of record, right.? Let me see if I have got it. You

are say-ing -- is this the essence of it -- that the rule

about sealing court records shall not apply to sett)ement

agreements, except settlement agreements -made in cases

involving public health and safety or malfeasance in public

office, whether or not filed of record.
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MR. McCONNICO: I don`t have an argument

against it, but I don't know if we are talking about

something that really isn't a problem because Rule 166(b), I

guess now we are saying the parties can't ever agree to it

and it is separate, but Rule 166(b) as it is now you can

discover all settlement agreements. There is no question

that they are discoverable. And 166(b), I don't know if that

doesn't solve our problem with it being its present status.

MR. MORRIS: We just got through for one thing

voting that discoverable stuff doesn't matter.

MR. McCONNICO: Well, doesn't come under this,

and that is what I am saying because under Rule 166(b) --

where this is going to come up is you want to see all of the

settlement agrQam.ents that GM has entered into in a like

case, right? That is where it is going to come up. Okay,

under 166{b) that says you can discover those settlement
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agreements. Now, if the parties say this is confidential and

it is between us and no one e)se, T don't know if they can

get around that by 166(b) saying they are discoverable

because parties can't agree to- make something

nondiscovQrable. You understand what I am saying?

protected.

MR.'SPARRS (SAN ANGELO): How about the

situation where somebody comes to me and they said they are

going to pay you a million dollars but you have to give the

money back if you ever tell what you got it for --

cancer causing agent, something of that nature. I am talking

about public health and safety. They got a problem, they

just don't want anybody else to know about it so they don't

ever want to have to pay. So you go to your client and you

say this is the deal they have made, you know, pretty goad

sum for what you have got wrong with you. But you have got

to promise to keep it quiet because that really is what we

are talking about should we make void those type of

settlements.

MR. MoCONTi2CO: And I don't have any problem

with those being void. All I an saying is then you get back

to what Sam Sparks was talking about earlier, from El Paso,

they are going to structure and draft settlement a-greements

where they are rea)ly meaningless. So all you are going to
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discover is settlement documents that are full of a bunch of

meaning rhetoric.

MR. SPARKS (SAN ANGELO): But when a newspaper

reporter walks into my office and says, you know, we have

discovered you settled here for something, now what did you

settle for? Well, they were causing.cancer out here and they

paid amillion dollars for it because they.rea]-}.y got a

problem. The public ought to know about it. I don't want to

have to pay the money back to them.

talking about.

MR. McMAINS: You would agree as long as you

get to keep the money.

MR. SPARKS (SAN ANGELO): I think this is the

public's access to information that is safety and health. It

is hurting them out there, Steve. That was the whole point

about the discovery rules too.

MR. McCONNICO: I think you.can solve that

without saying that all of thesE have to be filed of record

and they are all part of the record in the case, completely

discoverable by anybody who cozn.es by us.

CHAIRMAN SOULES: Bill Dorsaneo. He had

something to respond, I think.

MR. DORSANEO: It is really a sma3l point if

you end up saying that what we are concerned about is
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concealing information, then the information isn't -- is that

what you are after?

MR. MORRIS: Yes, only the information that is

of a public nature, Bill.

MR. DORSANEO: But it won't be in the

settlement agreement. So you are back to =discovery,

effectively.

MR.'MORRIS: I said "restricting public

access." Of course, sometimes in a settlement agreement, you

do make as part -- if it is not in writing somewhere, I guess

then there is no restriction on you, but I think that the

Supreme Court should be able to tell the lawyers of the state

you are operating undEr the courts paid for by the peoples'

taxes that we are not going to let you restrict public access

to these two vital areas -of information.

MR. AORSAAIEO: All I am saying is that is not

going to be in the settlement agreements.

MR. SPARKS (SAN ANGELO): That is right.

MR. O'QUINN: Not only will we not let them

read the four corners of the documents, but we won't even

talk to them about what happened.

MR. MORRIS: Right.
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MR. SPARKS (SAN ANGELO): Any agreement that

restricts public access to these areas is void.

MR. MORRIS: It doesn't say it.is void. That

is not the issue.

CHAIRMAN SOULES: Lefty, read me your words

again slow so I can write them down here. Here is the

proposition. All right, the proposition is --

MR. MORRIS: "The term court records also

includes settlement agreements whether or not" --

CHAIR-MAN SOIJLES : Hold it right there.

MR. MORRIS: -- "filed of record" --.

CHAIRMAN SOULES: Okay.

CHAIRMAN SfliJLES: Okay, what is the question?

MR. McMAINS: One verifying question. Is the

function of this proposal and amendment to make settlement

agreements otherwise not discoverable?

MR. MORRIS: Yes. No, not -- we are not

dealing with discovery here. We are dealing with --



331

1

. 2

3

4

5

6

7

a

9

10

11

12

13

14

15

16

17

is

19

20

21

22

23

24

25

mean subject to this rule. What I am getting at is you say

that court records mean -- court records already is defined

to cover filed settlement documents. It is filed settlement

documents, in part, that I want to seal. So.you have got to

take them out. You have got one step further to go it you

are going to cover. -- if you are going to put that in but

take the filed settlement documents out.

MR."MORRIS: Well, I don't think you are -- in

other words, I just said °whether or not filed" in my

defintion, and which would mean that is the new definition as

pertaining to the settlements of what court records --

CHAIRMAN SOULES: May we add this sentence,

Rusty, may we add this sentence to meet your concern and will

Lefty accept it. We will just expressly say "otherwise, the

term court records does not include settlement agreements

CHAIRMAN SOULES: That is okay.

MR. MORRIS: That is what I am trying to get.

MR. McMAINS: That is what I thought you were

getting at,but it is not --

MR. BRANSON: How is that again? I didn't

follow you.

CHAIRMAN SOULES: All right, if --

"the term court record also includes
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settlement agreements, whether or not filed of

record, which restrict public access to matters

concerning public health and safety, or to

information concerning the administration of public

office; otherwise, the term court record does not

include settlement agreements whether or not filed

of 'record, ° is the whole text.

MR. MORRIS: I think that is fine.

CHAIRMAN SOULES: Okay, any opposition to

that?

MR. SPARKS fSAN.ANGELO}: Aren't you trying to

say the term does not include settlement agreements excpet

those affecting public health and safety, which --

MR. TINDALL: A more forecful way of saying

it, it does not include, unless it affects•public health and

safety.

MR. $RANSON: We are talking now about

settlement agreements where, historically, the defendant has

said o-kay, I am going to pay this amount of money, and the

plaintiff has said, okay, I will take it and will not

disseminate the information."



2

4

5

6

7

9

10

I

15

16

17

J

18

19

20

21

22

23

24

25

333

MR. BRANSON: We are not doing anything, I

hope -- and let me make sure I understand it, that would

encourage a defendant to be able to come in and ask a court

to seal this settlement, or the amount of it or anything

ahout it, without the plaintiff's agreement. Is that

correct?

CHAIRMAN SOULES: That is correct.

agreement.

JUSTICE PEEPLES: I mean the real document

that has the terms.

CHAIRMAN SOULES: That is not the end of it.

JUSTICE PEEPLES: Okay.

CHAIRMAN SOULES: If the do.cument -- the

d.ocument may be disc.ovarabie, or may not be sealed, but also

the any agreement -- that is right,any -- we are talking

about a record, okay, you can't seal a record -- you can't

seal a record that restricts access to information that

includes an agreement that restricts access to information

about these things.

MR. MORRIS: Those two things.

CHAIRMAN SOULES: Okay, any opposition to

that? All right, that will stand then passed by unanimity,
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if we want to reverse the orders so that it says it doesn't

include settlement agreements except these -- we will work

that out tomorrow with subcommittee and get it in the draft.

We will stand then adjour.iied until 8:30 unless

you-all want to start at 8 or 7:30 -- what time do you want

to start? Eight o`c].ock.

(At this time the hearing

recessed at 5:40 p.m., to. reconvene on Saturday,

February 10th, 1990, at 8 o'clock a.m.)


