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PROCEUEUDTINGS
Friday, November 19, 1993

1:00 p.m.

(On November 19, 1993,
previous discussions were had, and continued

after lunch recess as follows:)

MR. SOULES: Okay. Orsinger,
do you have a way to state the last
proposition that you recommended to me? Let'’s
let Richard so we can get -- so I get this
thing on the record right, Richard is going to
state a proposition that we are going to vote
on up or down just to get things moving just
to get an understanding of what, where the
people stand on this question of some or no
expenses and fees on sanctions motions.

MR. ORSINGER: Okay. I'm
going to make a motion that I don’t actually
support, but I think it will clarify the
debate. And the motion is that we should
adopt a rule that prohibits the trial court
from awarding fees or expenses on a motion to

compel under any circumstances. No
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discretion, complete prohibition, never
recover fees or expenses on a motion to
compel.

MR. SOULES: Those in favor?

PROFESSOR ALBRIGHT: Can I
have some discussion, hear the reason why?
Can you simultaneously file a motion for
sanctions if you feel like that the motion to
compel is required because of bath faith
conduct?

MR. SOULES: No. I mean, not
"no," but I don’'t want to put that appendage
on. We just want to find out how many people
here feel that a trial judge should never be
able to impose sanctions.

MR. ORSINGER: Shouldn’t be
able to award attorney’'s fees and costs.

MR. SOULES: Award attorney’s
fees and costs in connection with the motion
to compel.

MR. LOW: That is different
than he stated. He said, "A rule stating
that." Not what the rule claims.

PROFESSOR EDGAR: Could you

speak up? I can't hear you.
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MR. LOW: There is a
difference in that, because there is a
difference in having a rule stating you can’t

do it and just don’t put it in the rule. The

judge follow the rules. I mean, you know,
there’'s a difference in that. I think the
other --

HONORABLE DAVID PEEPLES: Is
the motion to amend the rules and adopt a
rule?

MR. ORSINGER: Well, no. My
effort is for us to focus our debate. I think
that there is a smaller nucleus that doesn’t
want fees under any circumstances than the 18
to 18 vote indicates, so I'm talking now about
the policy. The policy is that we don’t want
district judges to have the power to award
fees and costs on motion to compel. Do we
believe that, or do we not believe that?

MR. GALLAGHER: On a discovery
dispute?

MR. ORSINGER: On just a
motion to compel. Not the sanctions, not the
striking of pleadings.

MR. SOULES: State it one more
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time so everybody has it.

MR. ORSINGER: That the policy
is that district judges should not have the
power under any circumstances to award fees or
expenses in connection with a simple motion to
compel.

MR. SOULES: Those in favor of
that policy hold up your hand.

MR. SPARKS: Second.

CHIEF JUSTICE AUSTIN MCCLOUD:
Does he mean district judges or county judges?

MR. SOULES: ©No. We're trying
to focus the debate. This is not an up or
down deal. Okay. How many feel that way?
Fourteen.

And those opposed show your
hands. Nineteen. Okay. Well, that’s not a
clear enough division to stop debate. I think
let’s go ahead and put the appendages with it
that we were talking about. Sarah, you had
some concerns. What were your concerns in
connection with that vote or the policy?

MS. DUNCAN: Well, what
concerns me, what several of us were talking

about during the break is viewing this in a
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piece-by-piece, isolated pieces fashion versus
whole concepts that are different. And I feel
fairly comfortable about what I think should
be the whole concept, but I have trouble
fitting things into it on a piece-by-piece
basis, because they may not make much sense in
my concept.

MR. SOULES: Okavy. Alex
Albright, you had a question then before we
took the vote on does that mean that you could
couple, or can you couple a motion to compel
with a motion for sanctions all at the same
hearing.

PROFESSOR ALBRIGHT: Well, I
think my certain is like Sarah’s is I have a
hard time voting on these in individual
parts. I like the idea that attorney’s fees
are thought of as some sort of sanction or
sanctionable conduct in motions to compel.
What I would like to see 1is Tommy Jacks and
Scott McCown and David Perry going and
drafting an alternative rule that they bring
back to us and we can vote "Do I like this
rule better than the task force rule," and

then looking at them as a whole rather than
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voting on them in individual increments. I
have real trouble like Sarah in voting on each
of these particular parts individually without
knowing what the next step is.

MR. HERRING: Well, let me add
to that. We found on the task force it real
easy to agree on a lot of general concepts
that we then tried to write down, and it was
very, very difficult to put in a rule and have
a procedure that would work. We have got 30
or 40 other drafts sitting in our files of
things.

If we could get everybody who
has a different approach or a different idea
today, I don’t know what you’re going to do,
Luke, but either before the next meeting or
whatever to do that, give it all to Joe’s
committee and then lay out some different
proposals and maybe different ways of going on
this.

I think it’s easier -- it’s
useful to have this kind of philosophical
discussion --

PROFESSOR ALBRIGHT: Right.

To a point.
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MR. HERRING: -- to a point.
It’'s a useful educational effort for us all,
but ultimately the devils really are in the
details.

PROFESSOR ALBRIGHT: Right.
Because some of these things may be nice
concepts, but they’re virtually impossible to
put into a rule. And so maybe the people that
feel strongly about that there is something
that I want to change about the task force
rule, well, let’s develop an alternative, and
then we all have something to look at, and we
can vote on it that way.

MR. SOULES: What are the
concerns that you want addressed in order to
make a decision as to whether or not a trial
judge should be authorized to impose fees and
expenses in connection with a motion to
compel? Let’s at least get them on the table
so that if there is an interim committee,
they’re addressing those concerns. Steve
Susman.

MR. SUSMAN: Well, one thing I
want to know is how this rule will affect how

expensive it is to get a motion to compel

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING
3404 GUADALUPE + AUSTIN, TEXAS 78705 + 512/452-0009




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

188

resolved. Is it going to encourage lawyers to
file 25-page briefs with 10 inches of
appendices which include letters that they’'ve
written back and forth to each other; and I
mean, or is is it going to -- I mean it seems
to me the expense of getting a motion to
compel ruled on is what we ought to really be
addressing. Not who is going to pay it.

I mean, I'd like to see a

system where you just have to call up a judge

and say, "Judge, the guys won’t answer the
interrogatories" on the phone. The judge
says, "Answer them." There it is. That’s not
expensive. Who cares.

So I mean I think you have to
look at before you determine who bears the
expense is how expensive is the process, how
expensive should the process be, how quick is
it; and then you could decide, well, who
should bear the expense and should it be an
expense which shifts from the winner to the
loser and under what circumstances.

And I would just add one
further thing. I mean, what'’s wrong with the

way the Federal Rules operate on these
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subjects? And shouldn’t this group, I mean,
before we impose yet another set of rules for
lawyers of this state to learn which is
different from the Federal Rules shouldn’t we
figure out what is wrong with the Federal
Rules, why aren’t they good. Are we curing
anything? If not, why don’t we go to be just
like them so we only have to learn one set of
rules.

MR. SOULES: Buddy Low.

MR. LOW: That’s true. The
most expensive thing in the lawsuit is the
whole litigation. So then if we'’re going to
do that, then why single out just discovery
and say, "Okay. You filed this lawsuit, and
you shouldn’t have. You lost. You pay all my
expenses and everything." No, I’'m not for
that. So why make such a privileged character
out of the motion to compel when you wouldn't
do it for the whole lawsuit? I mean, I don't
see the reason.

MR. SOULES: Ken Fuller.

MR. FULLER: In the ideal
world that I hear proposed where you would not

have any sanctions for motions to produce and
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also you can’t have any attorney’s fees, if I
have a client and it’s to his advantage to
delay the litigation, do I have a duty, number
one, particularly since there are no sanctions
involved and no bad things can happen to me,
why shouldn’t I delay it by delaying it until
the very last minute producing all my
discovery. And I'm sorry, but that’s the
world I live in; and that doesn’t make it
right, but that’s where I live.

I mean, we only get what we
take away from them. I don’'t know what we’ll
do if we end up with a rule like that.

MR. BABCOCK: A concern I have
about the no fees and expenses is that I agree
with that on the first go-round. However, if
you file a motion to compel and you get an
order and then you have to go back with
multiple motions, it seems to me that probably
there ought to be a provision for awarding
attorney’s fees in that situation. Free first
shot, but the second time around your client
ought to be compensated for the expense.

MR. SOULES: Anyone else?

Judge Guittard.
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HONORABLE CLARENCE GUITTARD:
I think there is a great deal of merit to what
has been said here about how we ought to have
some concrete alternative to consider. I
think most of us can agree that the task force
proposal would be a big improvement on the
rules that we have i1f for no other reason as
Rusty suggested it puts it down in the rule.
You don’t have to go through a lot of cases.

But there is also the problem
that if we consider an alternative here, I
think the main thing that the task force
report doesn’'t completely deal with to the
satisfaction of most members of the committee
is those of us that are concerned about
disincentives to such motions. I don’'t know
whether we can provide any effective
disincentives that would not also chill the
discovery process to a reasonable degree. We
have to strike a balance between the one and
the other. And in order to do that it seems
like to me that we ought to have some concrete
proposal that would go further in the
direction of disincentives that we could

compare with what the task force has put
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before us.

MR. JONES: I can cite you
some disincentives, Mr. Chairman, and I
remember.

MR. SOULES: Franklin Jones.

MR. JONES: I was a member of
the committee that did those disincentives, so
I guess I can talk about them. What they have
done to the discovery process over there is

Draconian; and you can disincentive the hell

out of people and kill the baby with the bath,

and think about that.

MR. SOULES: Can you give us
an example, Franklin?

MR. JONES: Well, you can only
take three depositions unless you have an
extremely complicated case. You’'re limited on
interrogatories, limited on requests for
admissions. It’s just like it was when I
started practicing law. You’d look up and the
witness would walk in and turn to one of these
partners and say, "Are you going to examine
this S.0.B. or me, and who is he?" It’'s back
to the rudimentary Dark Ages. And that’s not

all bad, but this is what we’re talking about
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when we speak of disincentives being
recovered, and I want you-all to think about
that, because I'm a victim of it, and I don’'t
see too many more around who have practiced in
that district. Low does.

MR. LOW: I guit going there.

MR. SOULES: Why is that? No
need to go?

MR. LOW: It got so
complicated and so many rules that if it’s not
state court, I just get somebody else to take
it.

MR. SOULES: Joe, the
discussion seems to be focusing on giving it
back to your committee to rewrite.

MR. LATTING: Yes, it does.

MR. SOULES: Now, do you feel
like you have direction to --

MR. LATTING: Yes.

MR. SOULES: -- undertake the
rule?

MR. LATTING: I'm going to
have Scott and Tommy Jacks write the --

(Committee laughter.)

MR. LATTING: I am, seriously,
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and David, and invite everybody to get in
touch with us and help us come up with some
modifications or alternative plans or --

HONORABLE CLARANCE GUITTARD:
A minority report.

MR. LATTING: -- a minority
report, whatever.

MR. SOULES: There is no need
just going down a blind trail. And I think
that we need to give Joe as much information
as we can give him about in which direction
we're ‘inclined. What about the current
proposal do we want to see different so that
he can write it differently?

MR. ORSINGER: Didn’t you
announce a checklist earlier on?

MR. LATTING: I was thinking
of getting Luke’s checklist.

MR. ORSINGER: Maybe we ought
to discuss the rest of the checklist.

MR. TINDALL: Are you asking
about the entire proposal, or just this one
issue of attorney’s fees and expenses, Luke?

MR. SOULES: The entire

proposal.
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MR. TINDALL: I think we need
to give some direction to Joe about when you
can go directly to a sanctions motion and pass
the motion to compel. The illustration of
late discovered documents or the willful
destruction of documents, fraud, delay, I mean
there will be a number of ones where it seems
like to me it is not just a routine quarrel
that two good lawyers have about or
inadvertence. You should be able to go
straight to the hammer on something you view
as serious; and I think the committee can give
input on that.

MR. SOULES: All right. Then
we had Judge Cockran’s suggestion about the
timing of the discovery award. I don’'t know
whether that means the timing of ruling from
the bench and the signing of an interlocutory
order, and then when do you pay, or do you
come in and argue for sanctions and the judge
says "I’'1ll let you know when you receive a
final judgment." What will that accomplish?
What about that?

MR. LATTING: I would like to

speak in opposition to that, because I can see
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situations in which a deep-pocketed client
could make it very difficult for a litigant to
get information and where he would need those
sanctions; and in plain English I think there
are situations where a trial court ought to be
able to make them pay on the spot if the
circumstance is merited, and I don’t see a
good reason for saying you could never do that
in the statement.

MR. SOULES: Judge McCown.

HONORABLE F. SCOTT MCCOWN: It
seems to me, and I may well be wrong, but I
think we’ve reached the point of limiting
diminished returns in talking about this
particular rule, because I think we’ve covered
this issue. And we certainly haven’t
resolved it, but I'm not hearing new things,
and I'm wondering 1f it’s not just best at
this point becaue I know you have lots of
other things you want us to look at in the,
I guess, two half days we’ve got left as to
whether or not we ought not move on and just
have Joe’s subcommittee come to us with the
alternatives.

We all may have some thoughts

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING
3404 GUADALUPE + AUSTIN, TEXAS 78705 + 512/452-0009




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

157

about minor details that we can share through
correspondence with Joe separately; but I
don’'t know if the majority of the group feels
the same as I do or not, but I think we’ve
chewed this one up pretty fine.

MR. LOW: If you want to get
to the rule where you have the unusual
situation, you need to go straight to the
judge and file sganctions. Then lawyers might
construe that as meaning "Well, this 1is
unusual and I’'ve got to do it." But 1if you
have that, why not then you either have to
file a motion to compel or a motion for leave
to file sanctions and then you can attach your
documents. I know it’s more paper; and I'm
not suggesting that’s what I would even do,
but that’s a thought. You could do that so
that the lawyers can’t just automatically file
a motion for sanctions saying "This 1is
unusual, " because every situation is going to
be unusual. So that’s just an alternative.

MR. PERRY: One of the things
that I believe needs to be addressed in the

rule and Transamerican deals with the concept

that the punishment should fit the crime.
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Now, there are various types of circumstances
that occur with some degee of repetitiveness.
It seems to me that it would be very
beneficial if we spent a little bit of time
talking about different kinds of circumstances
that arise and seeing to what extent there is
a consensus among the committee. Maybe not
take a vote on it, but at least talk about it
to give the committee some guidance, the
subcommitte some guidance as to what ought to
happen in various circumstances.

We’ve done a little bit of
that. But for example, in the 10,000
documents situation where somebody finds a new
warehouse 32 days before trial and they dump
it on somebody, what ought to happen? Should
they have to pay a million dollars in the
expense of rediscovering the case? Should
they get defaulted, or what else ought to
happen? There are a number of cases like that
that I think that if we were to discuss the
nature of the situation, we might find a
surprising amount of agreement as to what
ought to happen, and that would be of guidance

to the subcommitte in writing the rule.
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The other issue that I would
like to raise, and I think this is a very

different issue but I think it ought to be

discussed, Transamerican presently calls on
the trial court to have a factual inquiry to
determine as between the lawyer and the client
who it was that did wrong. I have a grave
question as to whether that is good policy
with all respect to the Court; but the policy
of the law has always been in the past that
the lawyer is the agent of the client, and if
the lawyer doesn’t prosecute the case properly
and it gets dismissed for want of prosecution,
too bad. If the lawyer doesn’t make -- if you
have ineffective counsel in a civil case, your
remedy is not a new trial. And if we’re going
to depart from.that, I think we need to give
some real serious thought procedurally how do
we handle that, or do we really want to go
down that trail?

JUSTICE NATHAN HECHT: Keep in
mind though that that is one thing Judge Mauzy
and I agreed about, so that may make it right
Oor wrong. I'm not sure.

MR. PERRY: I started to tell
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Tommy Jacks a minute ago that I wanted to go
on the record as disagreeing with him; and I
think if I could disagree with Tommy, you
could agree with Oscar and maybe both of us
are wrong.

MR. SOULES: Okay. Richard
Orsinger.

MR. ORSINGER: I'm not
comfortable closing debate at this point,
although we will do whatever you decide; but I
think this is one of the most contentious
issues that trial lawyers deal with; and even
if we spend the whole rest of the afternoon
trying to formulate a consensus here, it will
certainly save us time the next time a rule
comes back because we’ll have already, 1if you
will, argued up some kind of consensus or
maybe even taken a vote so that the rule
that’'s drafted is closer to what me might
ultimately adopt.

Secondly, there are some
things that have never been talked about. Just
for example Paragraph 5 of the proposed rule
which has not be mentioned I think can be

interpreted to eliminate mandamus review. It
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says that "It shall be deemed to be part of
the final judgment and subject to review on
appeal." And I know that there is a dispute
even as recently as just a couple of weeks ago
as to whether appeal is an adequate remedy
when the Court of Appeals won’t let you file a
statements of fact; and that’s a very unclear
area, but this suggests to me that even if you
have a death penaly sanction that eliminates
any semblance of a real fact finding at a
trial, that you still have to go through that
charade in order to raise your death penalty
complaint on a direct appeal. And I don't
know if the committee intended to do that with
Paragraph 5 oxr whether it’s just the words
that were chosen, but if in fact that’s what
those words mean, I think we ought to discuss
it real seriously before we just let it
happen.

MR. HERRING: You have two
gquestions on the floor. One is the
culpability determination, and the other is
the appeal point. The appeal point I’1l1l let
Rusty talk to us since he was the designated

appeal expert. On the culpability

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING
3404 GUADALUPE + AUSTIN, TEXAS 78705 + 512/452-0009




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

202

determination point here’s the language that

the Supreme Court had in Transamerican, and

it’s in the comment to the rule. It says,
"The trial court must at least attempt to
determine whether the offensive conduct is
attributable to counsel only, or to the party
only, or to both, and then the Court must
punish the guilty party." You don’'t

punish, the theory of that is, the client if
it’s the lawyer’'s fault.

We spent a lot of time talking
about that, a lot of time talking about the
conflict of interest issue. There is a long
line of cases now in federal jurisprudence
under Federal Rule 11 that says that there 1is
a -- there well may be a conflict that’s
almost unsolvable in that situation; and
they’ve reversed a number of sanctions awards
where the same lawyer in a major sanctions
situation represented himself or herself and
the client.

How do you deal with that
conflict, potential conflict situation? We
now have the Beyers Product case which also

addresses that and says in effect "Must judges
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now give a Moranda warning to the client or
the lawyer or advise the client that maybe
another lawyer is necessary for the sanctions
hearing?" So that’s a problem. The comment
goes on to say, "The court should exercise
care in making the culpability determination

required by Transamerican. The determination

of relative culpability may be complex and
fact specific, and a conflict of interest may
arise between attorney and client who may have
directly opposing financial and other
interests depending upon the outcome of the
culpability determination. The trial court
should take appropriate steps to minimize as
much as possibile any intrusion into the
attorney/client relationship. In some cases
postponing the decisions of a sanctions
motion, or at least the culpability
determination may be helpful. The Court also
should control discovery and evidenciary
ingquiries concerning sanctions issues to
insure that such inquiries do not unecessarily
invade the attorney/client relationship or
risk disclosure of privileged information.

Protective orders and in camera inspection of
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privileged information may be helpful to
minimize such disruption."

That comment 1is pretty close
to a statement that appears in the comment in
Federal Rule 11, but we debated long and hard
whether the trial judge should just be
required to award monetary sanctions; and
that’s really what you’re talking about is the
monetary sanctions situation against the
client. If it would be a severe sanction
where there would be dismissal, that’s going
to affect the client anyway obviously. But
whether there should be some procedure that
you don’t have to make that determination,
because it can be very disruptive; and
unfortunately right now it’s kind of a
cutting-edge, Rambo tactic that some people
are using.

If you're trying to get
sanctions against somebody, severe sanctions,
and you know that that lawyer and the client
are together and there is no separate counsel,
are you going to be able to sustain that on
appeal now?

It’'s a difficult issue. The
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underlying theory behind that culpability
determination 1s one of equity and fairness.
If it’s the lawyer’s fault, you shouldn’t
punish the client.

We did not -- we were unable
to come up with a creative, brilliant way to
reconcile those two different sides of that,
and it is as we talked about earlier further
complicated by the exclusion in most legal
malpractice insurance policies that says and
in almost all of our policies that they do not
cover monetary amounts awarded as sanctions.
That’s the issue and that’s what we
discussed.

MR. LATTING: What about the
appeal gquestion?

MR. SOULES: I'm curious as to
how does a trial judge actually inquire into
whether the discovery abuse is the fault of
the client or the fault of the attormney.

Judge Brister.

HONORABLE SCOTT A. BRISTER:
Usually it’s not that hard. You know, I’'ve
seen it where somebody didn’t show up for a

deposition. We bring them in and say,
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"All right. How come you-all didn’t show up?
Whose fault is it? Yours or the attorney’s?"
They both shake their head like this
(indicating) . In a lot of circumstances "How
come did we not get the paper?" Usually
you’'re not going to have to go into the
evidenciary area. There is an explanation
"How come we didn’t get the document or didn’t
show up at the deposition." Here 1is what that
explanation is," and it'’'s not very -- it’s not
anything that they can do but place people
under oath, but not to say you’re not going to
in some circumstances. Again, 90 percent of
the time it’s not something that causes any
problem.

MR. BEARD: What do you do
with the 10 percent where the lawyer says one
thing and the client says the other?

HONORABLE SCOTT A. BRISTER:
Well, I’'ve never had it. You probably have to
do what the comment says and maybe have to put
it off until the end of trial, and then after
the trial have some kind of hearing or
something like that. I mean, 1it’s similar to

the question about whether you can look at an
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insurance company’s claims file. I think you
have to have some kind of abatement of part of
the deal.

MR. SOULES: Rusty McMain.

MR. MCMAIN: One of things
that David has talked about was fairly
contentious in the beginning on the committee,

because Transamerican came out shortly after

we started our work and the committee shifted
in basically attempting to draft a rule that

comported at least in part with Transamerica

or deciding if that’s what we were going to
do. And I, and I don’t even know if there
were any other supporters on the committee,
was on David’s side in this in terms of
thinking that it’s an invasion and intrusion
into the attorney/client process anyway to be
making such inquiries; but more importantly it
is almost always and certainly was under the

case law as it existed prior to Transamerican

in the attorney’s interest to take the heat,
because if the indications and readings of

Transamerican and it’s progeny are that you

should not if the attorney is at fault default

them, dismiss them, delare issues deemed,
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those sorts of things on the merits of the
lawsuit, and therefore even if the client did
it, there is every motivation and incentive
for the attorney to take the heat and
basically then preclude the ability to apply
sanctions directly against the client in terms
of dismissal or default or issues deemed.

That to me creates an
incredible amount of mischief as well as an
intrinsic perversion of the truthful inguiries
that ought to be going on anyway. If you are
going to be having such inquiries, then you
would have to have discovery on it. And there
isn’t anything worse than having a parallel
discovery proceeding on a sanctions proceeding
to see if they’re lying about who did it, and
especially if the issue that you’re talking
about what they did is something that was
dishonest to begin with.

So the idea that somehow a
client should be immunized from the effects of
its agent seems to be so foreign to our law
otherwise in which doctrines of respondeat
superior and course and scope are fairly

standard, they delegate -- if the client
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delegates something performed in the court to
the lawyer, the client needs to be the one
that will bear the brunt of what will happen;
and if there is a dispute arises, then the
lawyer ought to pay back the client, ought to
make good on the default, whatever, if that’s
what happened.

That was frankly my judgment,

and I think Transamerican is dead wrong in

going the other way, and I always did from the
beginning. I think it’s also contrary to the
law of the restatement with regards to the
responsbility of agents in the performance of
their liability. In fact, a year before

Transamerican I had a case that I took to the

Supreme Court that they wouldn’t take in which
my client was basically infected with
liability for the assult committed by an
attorney on a peace officer during an
execution, and it was imputed to the client;
and that’s just straight-up case law out of
the restatement and didn’t even make an
exception on intentional torts.

Now, i1if they have tort

liability, why don’t they have liability

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING
3404 GUADALUPE + AUSTIN, TEXAS 78705 « 512/452.0009




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

210

responsibility for conducting discovery which
is what the lawyers ought to be able to do
without intruding into this process? If
you're going to have an administrative
determination, it should be disciplinary and
not otherwise.

That was my view from the
beginning, but the problem is we either had to
go one way or the other. This is not an issue
in large measure upon which you can
compromise. This is one of those things where
you have to make a call are you going to -- do
you buy the argument that the client should
not suffer at the hands of the lawyer and
thereby create potential for mischief as well,
but also obviously due equity in those cases
where it really is the lawyer and not the
client. Or do you sgay, "That’s not the
issue. The issue is what is the essential
impact of the particular abuse on the
litigation, and if there is a relationship to
it, to the litigation, then the litigant that
caused it either himself or through his
lawyers should be forced to bear that

punishment.
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And those are not things
frankly in our discussions that seem to have
any kind of middle ground. There isn’t any
place to go on that, because once you start
making an exception for the attorneys, then
you do exactly the vice -- as you open the
door wide; and it’s one of those things, it
either stays shut or it stays closed.

MR. SUSMAN: You know, I mean,
what three -- the one that allows you to
impose a monetary award in addition to in lieu
of actual expenses, that is punitive damages
obviously. That is not compensatory. That is
to punish. And even when you submit punitive
charges in the case you have got to identify
the person who is responsible for the
malicious, the bad faith. I mean, as 1 recall
the standard charge now if it’s a corporation,
you have got to identify an officer or some
responsible person in that corporation.

Now, it seems to me you can’t
impose that kind of punitive -- I’'m against
judges having the ability to impose punitive
damages on lawyers in the first place. I

don’'t believe they ought to have the power
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under any circumstances, because I mean a two
million dollar punitive damage award against
an attorney with no jury trial? Everyone else
gets a jury trial. Why doesn’t the attorney
get a jury trial? Why doesn’t he get due
process before a judge can impose something
that’s obviously going to force him into
bankruptcy. If he’s not insured, he’s
history, I mean, plain and simple.

So, I mean, I’'m not sure I’'m
in favor of it at all, but if you’re going to
do it, you have got to identify who is
responsible, and then you get into this whole
problem of creating another lawsuit between
the lawyer. I mean Scott Brister is right.
In the simple case you can tell who was
responsible for the guy not showing up at the
deposition, but we’re talking about here now
the 150,000 documents that show up before a
trial. And I guarantee you in that case,
because I’'ve seen it happen before, there is
going to be a huge dispute between the
in-house counsel and the lawyer, counsel of
record as to who gave appropriate instructions

on where the documents shcoculd have been
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produced, how they should have been looked
for, "It was your fault you didn’t tell me."
"Oh, I told you. Look at my letter.™" "But it
didn't say that."

It’s a huge dispute in those
cases where a lot is at stake. So, I mean,
I'm in favor. I mean, basically my view is
that you ought to eliminate the ability to
impose punitive damages, and it all ought to
go on the client. The client ought to be
responsible, take that out of the system. The

client is responsible for the lawyer’s

conduct.

MR. SOULES: No fines.

MR. SUSMAN: And no fines. No
punitive. I mean, no fines.

MR. HERRING: How do you
decide, though, if the imposed severe sanction
is not monetary, you want to do something
bad? We want to prevent you from putting on
your witness, or we want to strike your
pleadings, or we want to default. That'’'s one
that is definitely going to go against the
client.

MR. SUSMAN: I think they all
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client.

MR. HERRING: You want

everything to go against the client?

MR. SUSMAN: Yeah. I don't

want punitive damages mainly because you’re

going to have to figure
whether it’s the client

hit, because it’s their

should be determinative.

judge to have the power

damages on a lawyer.

MR. LOW:

out on that one

or a lawyer who gets

state of mind that
And I don’t want a

to assess punitive

In keeping with what

Steve said, he’s absolutely right, is that in

punitive damages it has got to be a

vice principal; and if a lawyer is not a

vice principal in a lawsuit, then I don’t know

what he 1is. So that would be between the

lawyer and the client.

If a lawyer makes a

client lose his case because of this, why make

an exception? Why get into who did it or

what? You know it came

They’'re only one party.

from that side.

That party should

suffer. And if he’s not responsible, let him

and his lawyer work that out, and just go from

there.
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MR. MCMAIN: Addressing
Steve’s point with regards to the reason that
the damage number, that the number still

exists basically our reading of Transamerican

which relies on the U.S. Supreme Court cases
that had discussed the issue is basically that
we -- really and truly we thought that

Transamerican as well as this rule is designed

not to go to the merits of the lawsuit unless
the abuse goes to the merits. The problem is
that everyone that considered it has seen
abuses that do not necessarily deprive you or
maybe even per se adversely even affect the
merits, but it’s egregious conduct, and it may
have cost a lot of money or expenses to have
to get around it, but it may be absolutly
immaterial like the 10,000 documents in the
warehouse that you’re talking about or that
David is talking about. It may well be there
is nothing there. But can you take that
chance? You go do that. It doesn’'t affect
the merits under the Supreme Court case

basically and under Transamerican the way the

committee read it. We couldn’t go to the

merits. We couldn’t default. We couldn’t
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determine the issue. If it didn’'t have a
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