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(A recess was had, as reflected
in Volume I, and the proceedings continued as
follows:)

CHAIRMAN SOULES: While we were
on the lunch break Sarah reminded me that she
had another suggestion about the garnishment
availibility that I forgot about whenever I
took the consensus, and I do want to get to
that before you -- I apologize. She said,
"Why didn’t you offer up my suggestion?" And
I said, "I forgot it." So..

MR. SADBERRY: Good reason.

CHAIRMAN SOULES: She suggested
that garnishment be available from the signing
of the judgment but for only such time until
the supersedeas bond is posted. In other
words, not to delay to the time execution is
available, to make it available from the time
the judgment is signed, but the posting of the
supersedeas would extinguish that proceeding.

MS. DUNCAN: That equalizes the
treatment of cash and non-cash assets because
we now have a procedure to get a lien on
non-cash assets from the date of real

property, at least from the date the judgment
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is signed by virtue of, you know, recording
your lien and judgment and all that stuff, and
this would treat the two types of assets the
same.

CHAIRMAN SOULES: So I guess we
have got three alternatives, hers, which we
have just said; from the time of judgment,
which got defeated, so I won'’t repeat that; or
from the time execution is available. So
let’s just vote between hers and the time
execution is available. So one is from the
time execution is available garnishment would
be available. The other is garnishment would
be available from the time a judgment is
signed, but the posting of a supersedeas bond
would stop -- would terminate all garnishment
proceedings.

MS. DUNCAN: And release the
funds.

CHAIRMAN SOULES: And release
the funds. Let me see a show of hands. How
many feel it should be available only when
execution is available?

How many feel it should be available from

the time a judgment is signed but only so long
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as there is no supersedeas?

MS. DUNCAN: Or alternate
security.

CHAIRMAN SOULES: Or alternate
security. Well, nobody voted for the
execution time again. So Sarah’s idea 1is the
best, and I apologize again.

MS. DUNCAN: Just that middle
ground of us moderates.

CHAIRMAN SOULES: So the timing
on the garnishment, the garnishment should be,
it’s available from the time the judgment is
signed but only ’'til supersedeas is posted or
alternate security under 47 and 48. That’s a
change.

Also, Judge Clinton was invited to and
did take a look at Rule 44. What page is that
on, Judge?

HONORABLE SAM HOUSTON CLINTON:
Page 14.

CHAIRMAN SOULES: He’s now
looked at that and has a comment.

HONORABLE SAM HOUSTON CLINTON:
Well, I wanted to look back first on page 13

to Rule 41(b). Rule 41(b), which is a general
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rule concerning when an appeal is perfected in
criminal cases, and it states among other
things that the notice of appeal is filed
within 30 days or in the case of the State,
15.

Now, go to 44. 44 amounts to a different
schedule of time, and we’ll see, maybe
something else, for appeals in habeas corpus
and bail cases. It reduces the time to 15
days. I'm sorry. Ten days. And my concern
there is that the practitioners now have
worked with the general rule so long that
maybe it would be out of abundance of caution
and assistance to them that something be
flagged over on Rule 40 that would 1let them
know that that’s -- Rule 41, excuse me, 41(b)
to let them know that that general rule
doesn’t apply to cases in Rule 44 such as, you
know, just put "except as otherwise provides"
or something like that so that will flag the
idea that they may need to look elsewhere, and
Rule 44 would be one place where they need to
look.

Secondly, in criminal cases the concept

has always been that once notice of appeal is
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properly given a transcript follows to be made
up and go to the appellate court regardless of
anybody asking for it. That’s just the notice
of appeal triggers the clerk to put the
transcript together and send it up to the
court. Now, I’m not including any statement
of facts at all in that situation, Rule 44 as
originally -- as we had it. It is now being
modified. If you will look there, it confirms
what I just said.

"When notice of appeal from the judgment
on" -- so "the transcript and, if requested by
the appellant, the statement of facts." Now,
the change that is before you in the bottom
line there says "the transcript and statement
of facts, if requested by the applicant."

Now, that offends the practice that we have
had forever where the transcript doesn’t have
to be requested. 1It’s triggered by the notice
of appeal, and so I think that if you are
going to change the time and the other thing,
why, that should not alter the general
proposition that we have always had in
criminal cases, which is the transcript is

triggered by filing the notice of appeal
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without anybody requesting.

And to ease anybody’s mind about that,
the rule that talks about the transcript --
oh, here it is, starting with Rule 50 on page
19 it says "all papers" -- and this implicates
the change of procedure that you-all have all
adopted, and that’s fine. "Shall consist of
all papers on file including those contained
in a transcript and where necessary to appeal
the statement of facts." And then the
transcript on appeal is provided by Rule 51,
and it says, "Unless otherwise designated by
the parties in accordance with Rule 50 the
transcript on appeal shall include..... "

All I’'m trying to point out is that again
re-affirms what I’m saying that the clerk has
a duty to prepare a transcript when a notice
of appeal is given and include these things
that are mandatory whether anybody requests
them or not. Now, so again, I think that
needs to be squared up with what our present
policy of practice is. Now, finally, and this
may seem to be nit-picking, but it’s really
not because we have had two or three cases on

this very point lately.
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Also in Rule 44 under the (a) that is set
out there that we now have under
consideration, contrary to -- I’m talking now
about the date or the occurrence which governs
the timetable it follows. In this case under
(a) it says "10 days after the judgment or
order is entered," and I’m concentrating on
the word "entered" right there because in Rule
41 the normal appeal starting date is the day
after the sentence is imposed or suspended in
open court or an appealable order is signed,
signed by the trial judge. And you have got
another rule here I notice that you are
working on.

There is a distinction between the judge
signing an order and the order being entered,
and they do not necessarily occur on the same
day. They may -~- the entering of the order is
a ministerial act by the clerk of the court
and can be done at any time. Furthermore, you
don’t know necessarily when it’s done. No
party will know when it’s done unless they are
up there. So that’s why we have decided that
it is when the judge signs it, and therefore,

I’m suggesting that in proposed change of
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43 (a) you take out hither and talk about the
same language that is in Rule 41 in (b) in
criminal cases.

HONORABLE C. A. GUITTARD:
Judge, what about the changes in the times?

HONORABLE SAM HOUSTON CLINTON:
In the times?

HONORABLE C. A. GUITTARD:
Yeah. Do you have any comment on that?

HONORABLE SAM HOUSTON CLINTON:
Well, we haven’t had any trouble with the
30-day rule as it is, and it‘’s just one of
those things you decide whether you think
there is anything to be gained by it, and I’m
not sure frankly there is. You just talk
about 20 days.

HONORABLE C. A. GUITTARD:
Well -~

HONORABLE SAM HOUSTON CLINTON:
Well, you know, stop and think about what you
are talking about. You are talking about --
mainly you are talking about bail proceedings
in which somebody, the accused, has not gotten
the relief that he wanted in the trial. His

inclination is not to dillydally around
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anyway. He wants to go up there and get it
heard, and in habeas about the same thing is
true, but the bail is more immediate.

Everyday is causing that person some grief.
So while there is some justification to hurry
it up, I mean, there is some reason to hurry
it up, the truth of the matter is that in most
experiences he’s already heard. I don’t know
whether it’s all worth the candle to tell you
the truth, but I wasn’t in on the original
thinking about that, I guess, and if everybody
wants to do it, and they support it, I don’t
know.

HONORABLE C. A. GUITTARD:
Well, I’m content just to withdraw that
proposal unless somebody has some thinking
that has some merit.

CHATIRMAN SOULES: As far as
changing the timing, Judge Guittard, or --

JUSTICE CORNELIUS: The time
change.

HONORABLE C. A. GUITTARD:
Well, we can withdraw the whole amendment
here.

HONORABLE SAM HOUSTON CLINTON:
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The appeal procedure in that, if you notice in
the way it was originally, is all sort of
ad hoc. "The appellate court may shorten or
extend the time for filing the record with
reasonable explanation," and set the time for
briefs and everything because it recognizes
that this is a proceeding that the parties
want to get done promptly anyway, and I mean,
if it’s --

JUSTICE CORNELIUS: Well, if
you withdraw the amendment, you go back to,
what, 15 days?

HONORABLE C. A. GUITTARD:

Yeah. Well, the amendment has 15 days.

JUSTICE CORNELIUS: It’s got 10
days.

No. That’s right. It’s 15 days.

HONORABLE C. A. GUITTARD:
Unless somebody has any objection we will just
withdraw the amendment, and let the notice of
appeal, which is not mentioned up here in the
0old section, just let it be controlled by
41(b) and just restore the original
subdivision (a).

HONORABLE SAM HOUSTON CLINTON:
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Just go back to the original 44 (a)?

HONORABLE C. A. GUITTARD: In
one amendment.

HONORABLE SAM HOUSTON CLINTON:
I think that will be easier for the
practitioner.

HONORABLE C. A. GUITTARD: All
right. Let’s make it easy for them.

CHAIRMAN SOULES: So there will
be no change in 44 (a) and the change in
41 (b) --

HONORABLE C. A. GUITTARD: Is
already in 44.

HONORABLE SAM HOUSTON CLINTON:
44 .

CHAIRMAN SOULES: -- would be
just the 30-day rule. So...

HONORABLE SAM HOUSTON CLINTON:
As I understand it, you are now willing to go
back just to leave the 44 alone.

HONORABLE C. A. GUITTARD:
Right.

HONORABLE SAM HOUSTON CLINTON:
And not make any change at all --

HONORABLE C. A. GUITTARD:
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Right.

HONORABLE SAM HOUSTON CLINTON:
-- from the way it is at the present time.

PROFESSOR DORSANEO: Judge
Clinton, what about the sentence that says,
"The appellate court may shorten or extend the
time for filing the record if there is a
reasonable explanation for the need for such
action"? Under the rest of what we are doing
or proposing to do now I think it would make
sense to have the sentence end before the
words "if there is a reasonable explanation"
because that will not be something that will
be the responsibility of counsel, the filing
of the --

HONORABLE SAM HOUSTON CLINTON:
Oh, yeah.

PROFESSOR DORSANEO: The filing
of the record. Why not just let the appellate
court shorten it or not, period?

HONORABLE SAM HOUSTON CLINTON:
Well, that’s fine.

HONORABLE C. A. GUITTARD: So
we will amend it then by just deleting that

language from the next to last sentence, "if
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there is a reasonable explanation for the need
for such action."

CHATIRMAN SOULES: Put the
period after "record" and strike the rest of
that sentence and then have the last sentence
in there as it previously existed before?

HONORABLE C. A. GUITTARD:

Yeah.

CHAIRMAN SOULES: Okay. Any
further discussion? Any opposition? Okay.
That will stand then as the record reflects.
Did you have any further comments, Judge
Clinton, on the work we did on the appellate
rules this morning that you needed to give us?

HONORABLE SAM HOUSTON CLINTON:
No. I’m still considering the docketing
statement in a criminal case.

HONORABLE C. A. GUITTARD:

Well, we’ll consider that further.

HONORABLE SAM HOUSTON CLINTON:
And let me see, just one more, I think. Oh,
and the Rule 87 was also mentioned. That’s on
page 39 right at the top. As I said earlier,
there were valid reasons, I think, commanded

by our clerk when we were -- by our clerk for
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having that in both instances, and I think
they are probably still valid, but I will
confer with him if you think that will be
helpful to try to explain. My recollection is
pretty vague since it’s been several years
ago.

His idea was that the clerk -- that the
court, if you tell somebody below or some
official below to do something he needed to be
advised whether that had been done so he would
be able to close up the records and the
consideration of that matter. Especially in
the last one where the sheriff was to execute
a habeas, and he needed to let us know that
that had been done because sometimes, although
they may notify the clerk of the trial court,
we never knew whether our own order had been
carried out, and that was the purpose of that,
merely to kind of be a windup of that
particular proceeding so we would know that
what had happened we had ordered happened or
the appellate court had ordered happened had
been carried out.

HONORABLE C. A. GUITTARD: Do

you sometimes fail to get these
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acknowledgements?

HONORABLE SAM HOUSTON CLINTON:
Oh, absolutely.

HONORABLE C. A. GUITTARD: And
then have to take further action to enforce
the judgment?

HONORABLE SAM HOUSTON CLINTON:
Well, we don’t know -- it’s hard to say that
we fail because we fail, yes, if they don’t do
it, but we don’t know the reason why they are
failing.

HONORABLE C. A. GUITTARD: And
if you find that out what do you do?

HONORABLE SAM HOUSTON CLINTON:
I don’t know that we have ever found it out.
That’s why you are putting it in here and
saying they are sure going to tell us. We
would assume then if they are not telling us,
that it hasn’t been -- the habeas hasn’t been
served or whatever.

CHAIRMAN SOULES: Does your
clerk follow up then on your orders to -- if
the clerk sends the message down to the trial
court or the sheriff or whoever it is and

there is supposed to be an acknowledgement,
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the acknowledgement does not come. Does your
clerk follow up on that =--

HONORABLE SAM HOUSTON CLINTON:
That I will ask hinm.

CHAIRMAN SOULES: Probably so.
I’d guess they do.

HONORABLE C. A. GUITTARD: And
if you find out that --

HONORABLE SAM HOUSTON CLINTON:
Well, certainly if we don’t hear from them in
a reasonable period of time I’m sure that he
or she would make some effort to find out.

HONORABLE C. A. GUITTARD: And
if you find out it hasn’t been done what does
the court do?

HONORABLE SAM ﬁOUSTON CLINTON:
I don’t know. I don’t know that we have found
out.

HONORABLE C. A. GUITTARD: In
other words, I’m exploring the question, what
function does this report have besides just
satisfying the curiosity of the clerk of the
Court of Criminal Appeals? Is there something
that --

HONORABLE SAM HOUSTON CLINTON:
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Well, excuse me. It doesn’t satisfy the
curiosity. It tells him that our work is
done.

JUSTICE CORNELIUS: Your work

is done anyway.

HONORABLE C. A. GUITTARD:
Well, the question is, is your work done as
soon as you make your order? Do you have to
follow up on your order to see if your order
is enforced?

HONORABLElSAM HOUSTON CLINTON:
Yes. That’s what we --

HONORABLE C. A. GUITTARD:
Ordinarily appellate courts just make the
order and send down a mandate and then that
closes the file for the purpose of the
appellate court, and they don’t have to follow
up as to whether execution has been levied or
anything else.

JUSTICE CORNELIUS: Or whether
they arrest the defendant.

HONORABLE C. A. GUITTARD: Oor
whether they arrest the defendant. Why 1is the
court concerned about whether its -- at that

point as to whether or not its order is
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enforced?

HONORABLE SAM HOUSTON CLINTON:
Because we want to know that that particular
episode has been wound up. That’s why.

HONORABLE C. A. GUITTARD:

Well, isn’t it wound up as soon as you order
them to do something?

CHAIRMAN SOULES: Let me see if
I can articulate this. They have just
affirmed a conviction of a criminal, and his
court is interested invseeing that that
criminal goes to jail. It’s a criminal that’s
out on bail.

HONORABLE C. A. GUITTARD:
Right.

CHAIRMAN SOULES: They want him
in jail even if the district attorney doesn’t
follow up like we might in civil cases in
following a mandate.

HONORABLE C. A. GUITTARD:

Yeah.

CHAIRMAN SOULES: They want --
if the district attorney doesn’t follow up
after their mandate issues they want to know

it because they are going to get it done.
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They are going to get him remanded. They
don’t want to have the press hit and say,
"Court never sent mandate after it convicted."
Some man’s still out, and he’s killed somebody
else.

HONORABLE C. A. GUITTARD: If
they are going to do something about it, they
need to know.

JUSTICE CORNELIUS: That'’s
right.

HONORABLE C. A. GUITTARD: If
it’s just a matter of closing the files they
can close the files without knowing that just
when they issue the order.

JUSTICE CORNELIUS: I think
their job is over when they issue the mandate.

HONORABLE SAM HOUSTON CLINTON:
It’s an effort to induce, which maybe would be
a little too weak, but to command that that’s
exactly what the sheriff do, and we want to
know that he’s done it. Because as you may
know or may not know, in some of these
counties the sheriffs don’t pay any more
attention to the mandates, and someone’s got

to be sent to the penitentiary because they
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would like to have him or her around there
doing whatever they are doing inside the jail,
and we want our mandate, and we think the
appellate court mandate ought to be carried
out in accordance with its terms. Okay.

CHAIRMAN SOULES: So given that
input from the Court of Criminal Appeals why
don’t we just withdraw this?

HONORABLE C. A. GUITTARD:

Well, we can or we can --

CHAIRMAN SOULES: Does it need
any further amendment?

HONORABLE C. A. GUITTARD: We
can make that apply only to the Court of
Criminal Appeals, if the Court of Criminal
Appeals likes that. Then it may be that the
courts are not interested in it and don’t
usually expect it. Maybe we can just apply it
to the Court of Criminal Appeals. I think
perhaps we might get Judge Cornelius to sit
with his colleagues on the court of appeals
and see whether they have any opinion.

JUSTICE CORNELIUS: Well, I can
do that. I really don’t think that it’s of

sufficient significance to even fool with. I
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mean, I think I can safely say that the courts
of appeals don’t care. Once we 1issue our
mandate the case is over as far as we are
concerned. We don’t follow through to see
whether anybody levies execution on the
judgment or arrests the defendant or anything
else. The case is over as far as we are
concerned.

HONORABLE C. A. GUITTARD:

Okay.

JUSTICE CORNELIUS: But I don'’t
know whether it’s worth having two rules on
it, though.

HONORABLE SAM HOUSTON CLINTON:
Judge, now, this is only when the defendant is
on bail. That’s all we’re talking about.

HONORABLE C. A. GUITTARD:

Yeah.

HONORABLE SAM HOUSTON CLINTON:
We want to know that he is confined to carry
out the judgment of the appellate court and if
it is in the right court, whichever. That’s
all.

JUSTICE CORNELIUS: I would

suggest we just withdraw it.
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HONORABLE C. A. GUITTARD:
Let’s just withdraw it. I was the one that
suggested it, but if the Court of Criminal
Appeals -- let’s just follow the Court of
Criminal Appeals and leave it unmentioned.

CHATRMAN SOULES: Any
opposition? It’s done then. 87, was it (1)7?

HONORABLE C. A. GUITTARD: One.

CHATIRMAN SOULES: 87 on page
39. 87(b) (1) will be withdrawn.

HONORABLE C. A. GUITTARD:
Okay.

CHAIRMAN SOULES: Okay. So we
were up to something that was going to delay
us ’‘til 3:00 o’clock.

MS. DUNCAN: Electronic
recording.

HONORABLE C. A. GUITTARD:
That’s the electronic recording thing. Are
you ready for that?

CHATIRMAN SOULES: Yes, sir.

HONORABLE C. A. GUITTARD: All
right. It appears in the cumulative report
page 64 and other rules following, but this is

the gist of it. In our last meeting in
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September we presented this proposal to the
committee so as recognizing that there are
certain courts that use electronic recordings
and are authorized by the Supreme Court to use
such recordings and to have them have
electronically recorded statement of facts
instead of a stenographically recorded
statement of facts, and without recommending
whether that should be done or not recognizing
that it is being done, we propose this rule to
regularize the practice and avoid any pitfalls
that the special rules might have when
considered in connection with the general
rules, so to put these provisions in the
general rules rather than in specific orders.
The committee at its last meeting had a
number of concerns and suggestions and sent it
back to us to revise the rule in the light
of -- the proposal in light of what the
concerns of the committee expressed, and our
committee has done that, and this Rule 64 that
you have before you is the result of that
revision.
CHAIRMAN SOULES: Where 1is

that, judge?
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HONORABLE C. A. GUITTARD: Page
64. First of all, the very first paragraph,
unnumbered paragraph there, there was an
objection at the last meeting --

MR. GALLAGHER: Excuse me,
Judge. Mike Gallagher. I’'m sorry. Are you
starting on page 62 to discuss this, or are
you going --

HONORABLE C. A. GUITTARD: 64.

JUSTICE CORNELIUS: Page 62 1is
the --

HONORABLE SCOTT BRISTER: Rule
264b.

CHAIRMAN SOULES: We are on
Rule 264b, page 64. It’s about in the middle
of page 64.

HONORABLE C. A. GUITTARD: But
if you have an earlier version of these rules,
then it might be -- it would be on page 62 of
that version. Okay. The first concern that
we had was that the proposal as originally
written said, "Any court may use an electronic
recording," and the committee thought that was
a little too broad, that if the Supreme Court

or Court of Criminal Appeals authorizes the
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court to use it, then that might be acceptable
but not just let any court do it depending on
what the judge wanted to do. So we have
revised that first paragraph to say, "Any
court authorized by the Supreme Court in civil
cases or the Court of Criminal Appeals in
criminal cases to make an electronic recording
in lieu of a stenographic record of its
proceedings shall be governed by the following
requirements."

There was also a concern at the last
meeting as to what equipment couldrbe used and
wanted some provision to specify the
capacities of the equipment, and we have
attempted to do that. So that’s subdivision
(1) . "Any equipment used for electroﬁic
recording of court proceedings shall use
separate microphones for the witness, the
examining attorney, all cross-examining
attorneys, and the judge. The equipment shall
be adequate to make a clear, distinct,
separate and transcribable recording of the
voice of each person to whom a microphone is
assigned, even when more than one person

speaks at the same time." I understand that
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equipment does have that capacity. I mean,
that kind of equipment is available. "The
equipment shall have a backup capacity so that
if any component fails to function properly,
the trial may proceed without substantial
interruption.™"

The next provision has to do with the
recorder. "To operate the electronic
recording equipment the judge shall appoint
one or more recorders who shall be certified
to be a record -- certified to record court
proceedings by any official authorized to
certify the qualifications of electronic
recorders of court proceedings, if there 1is
such an agency." So it was raised the last
time that there isn’t such an agency, and we
recognize that, and if there isn’t such
agency, you won’t have to be certified, but if
there is, this rule -- or if one is
constituted, that this rule would take care of
that and require they be certified.

"(3), Responsibility of the Judge. During
any court proceeding being recorded by
electronic equipment in lieu of stenographic

means the judge shall make sure that each
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person being recorded is speaking so that his
or her voice can be properly recorded." Now,
the question there is should that be the
responsibility of the judge. And this next --
a related question next.

MR. GALLAGHER: Is it time for
questions yet, or do you want to go through
the whole thing, Luke?

CHAIRMAN SOULES: We’re going
to go through the whole thing.

MR. GALLAGHER: Okay.

HONORABLE C. A. GUITTARD: Next
with respect to certificate of judge.
"Electronically recorded statement of facts
filed in an appellate court shall be governed
by a certificate of the judge that heard the
case stating that the equipment used applied
to paragraph (1), that it was operated
throughout the proceeding by a recorder
qualified as required in paragraph (2), and
that the judge is satisfied that the recording
is a clear, distinct, transcribable, and
complete recording of the proceeding that it
purports to include." Now, there is some

gquestion as to whether the judge ought to have
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that responsibility, particularly that in the
subdivision (2) there.

We have added some subdivision (5). "Any
party may, at that party’s own expense, hire a
certified court reporter to make a
stenographic record of the trial or hearing.
The court may use the stenographic record to
resolve any claim that the official
(electronic) record is incomplete or
inaccurate under applicable rules." And that,
I believe, is the extent of the electronic
recording rule.

CHAIRMAN SOULES: No. 67
HONORABLE C. A. GUITTARD: I’ve
lost my place here.

Okay. And this also is in response to
the comments of the committee at its last
meeting. "Effect of the Rule. This rule does
not in itsself authorize any court to record
its proceedings by electronic means --
electronic equipment in lieu of stenographic
means. This rule supersedes all special
orders of the Supreme Court prescribing rules
for specified courts to use such equipment,

except to the extent that such orders
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authorize the use of electronic recording
equipment in the specified courts. The
Supreme Court may from time to time authorize
other courts to record their proceedings by
electronic equipment in accordance with this
rule and may withdraw such authority from any
or all courts previously authorized."

Mr. Chairman, to get this rule before the
committee I move the adoption or the approval
of this recommendation.

CHATIRMAN SOULES: Okay. It’s
been moved by the subcommittee. Mike, did you
want to, again, comment on it? Mike
Gallagher.

MR. GALLAGHER: Yes.

CHAIRMAN SOULES: Okay. Go
ahead.

MR. GALLAGHER: I have not
tried a case in Judge Brister’s court, and
it’s my understanding that maybe this system
is being employed in Judge Brister’s court,
and when you grow up under a system there is a
great deal of inertia when a change is
offered, and you have a lot of gquestions, and

because you feel secure in the fact that the
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system that }s currently being employed
guarantees, at least to the satisfaction of
most parties, an accurate and complete record
at all times, and one of the concerns that I
had is with regard to, for instance, section
(3), the responsibility of the judge. How can
the equipment or can the equipment be designed
in such a manner as to make certain that
conferences at the bench in a circumstance in
which a jury is not excused are recorded so
that the objection of a party to evidence is
preserved and the ruling of the court stays
on -- is of record.

A favorite trick, I know of some lawyers,
is to go to the bench and get a ruling and
hopefully the court reporter doesn’t hear it.
While I don’t approve of that kind of
circumstance or situation or conduct, I can
readily foresee in a situation like this where
certain problems arise, and I don’t have
sufficient experience in this area to do
anything but to raise questions. I don’t have
any answers, and all I would like to know,
Judge, is what did the committee do in order

to determine that the trial court would at all
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times be able to ascertain that each person is
being properly recorded?

HONORABLE C. A. GUITTARD:
Well, I don’t know what we could do other than
what we have done here in subdivision (3).
"The judge shall make sure that each person
being recorded is speaking so his voice can be
properly recorded" and to make sure that it’s
operated throughout the proceedings so as to
do that. Now, I’d like Judge Brister to
comment on how he handles that matter in
his -- that problem in his courtroon.

HONORABLE SCOTT BRISTER: Sure.
I think I’m opposed to almost everything in
this rule. A few exceptions. I don’t oppose,
you know, the power of the Supreme Court or
the Court of Criminal Appeals to say whether
you can or can’t use it. Do you want me to go
directly into No. 3, or you want me to take
them up one by one?

MR. GALLAGHER: I have got more
questions than --

HONORABLE SCOTT BRISTER: I'm
sorry.

HONORABLE C. A. GUITTARD: Take
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them up one by one if you would 1like and tell
us what --

HONORABLE SCOTT BRISTER: Well,
I don’t want to butt in on Mike if you’re --

CHAIRMAN SOULES: Judge, you
have got the floor. Tell us --

MR. GALLAGHER: Judge, I yield
to most judges.

HONORABLE SCOTT BRISTER: Oh,
well.

HONORABLE C. A. GUITTARD: And
tell us what alternatives you would suggest.

HONORABLE SCOTT BRISTER: Sure.
Well, over -- I will go through it point by
point. The main deal is you have, remember, a
court recorder who is being paid a salary to
do a job, which is to get a good record. You
don’t have requirements like this on court
reporters because you count on the court
reporter to do their job, and if the court
reporter doesn’t, then the -- you expect the
court reporter will be fired, and I’m not sure
why the same would not apply -- would not
assume that I would do the same with my court

recorder. If my court recorder is making bad
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records, I’m having to try cases several times
because there is no record, I will remind you
under Rule TRAP 50, I believe it is, if there
is a significant portion, under your proposed
amendment, of the transcript that is -- a
significant portion of the proceedings are
inaudible. This is TRAP 50(e) was your
committee’s proposal, then you are entitled to
a new trial.

And, you know, I have not had it arise,
but I can understand how once or twice if
something messed up on the machine or my
recorder and I had to retry the case, to err
is human, et cetera, but by the third time I’m
getting a new recorder. She or he is looking
for a job. So that applies in this sense.

First on equipment, No. 1, the two
primary court recording systems on the market
are four-track systenms. If you require
separate microphones for the witness, the
attorney, the judge, and all cross-examining
attorneys there will be no equipment that can
do that.

HONORABLE C. A. GUITTARD: I

thought there was eight-channel equipment.
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HONORABLE SCOTT BRISTER: There
may be. The main ones on the system, a Sony
and the other one I can’t remember right now,
but it’s -- Lanier are four-track, and so
those are the main folks in the market. You
just can’t use then.

CHATIRMAN SOULES: Why can’t you
use two? Use two.

HONORABLE SCOTT BRISTER: Two
systems?

CHAIRMAN SOULES: Two
four-tracks.

HONORABLE SCOTT BRISTER: It’s
twice as expensive. I mean, the main reason
to go to this is it’s cheaper, and that’s
besides the fact that you get wires all over
the courtroom and the place looks crowded, and
in any event, I mean, I have tried
200-some-odd jury trials with it. With a
four-track system it’s no problem. Of course,
the vast majority of cases you just have one
or maybe two cross-examining attorneys, and
they can put the microphone in between them or
pass it back and forth, whatever they need to

do. It’s not that complicated.
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The backup capacity, if that means a
backup, an extra system, I don’t have any
problem with that, though, again, we have used
our system for just short of four years and
200 trials and never had a problem with it.

If it means equipment that has something else,
it’s not like the shuttle where you have got a
backup system within the machine that takes
over if something else breaks down. It’s just
that if it means the machine doesn’t work, you
have got another machine, I don’t have any
problem with that.

No. 2, this -- one of the other
advantages of electronic recording is it is so
simple a junior high school student could
operate it. ©Now, I’m not advocating that
junior high school students do operate it, but
my clerk’s job 1is more complicated and takes
more training than my court recorder’s job,
and I see no reason to require licenses for
court clerks. It would just make it more
expensive as all licensing systems do,
establish a monopoly to whatever degree that
ends up happening, and it is literally a

matter of training somebody for two hours to
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do the systemn. Why you would want to add or
suggest a licensing requirement to that, I
don’t know.

Again, if the problem -- if the concern
is getting a good record, that is going to be
handled by what happens -- what you do if you
don’t get a good record and the natural
results from that. (3), the only way I can be
sure that each person is being recorded is if
I have earphones from the machine. The
machine has an earphone system, and what the
court recorder does is sits there during the
trial listening to the proceedings through the
earphone system, and if somebody’s voice is
not picked up, she in my court says, "Move
closer to the mike. Put the mike on. Speak
up, please."

I would have to do the same thing, which
is duplicating her job, plus feeling a little
silly sitting up there looking like I’'m
listening to a football game during the trial,
listening to the earphones, and second of all,
what am I paying her for? If she’s not doing
that, the same as the court reporter. If the

court reporter misses something, it is the
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court reporter’s job to say "I missed it." I
don’t know whether the court reporter misses
something or not. That’s his or her job and
responsibility. That’s what they are paid to
do. I expect them to do it.

Same thing on the certificate of the
judge. There is no way I can do that unless I
sit down and listen and, you know, unless I
test the machine everyday, unless I
spot-check, I suppose would be the least
onerous way, every recording that’s made.
Again, I am not paid to do that. That’s what
I’'m paying the court reporter -- the county is
paying the court recorder to do, and no reason
the judge should be doing that. If the court
recorder doesn’t do that, if the record is no
good, then the court recorder needs to be
fired and take care of it that way.

I don’t have any problem with (5). If
people want to bring in -- if people feel more
comfortable having a court reporter as a
backup, that’s fine. (6), I think is
superfluous. One, the first sentence of (6)
you have already said in the introduction.

HONORABLE C. A. GUITTARD:
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Right.

HONORABLE SCOTT BRISTER: The
second sentence of (6), obviously if the
Supreme Court passes this rule then it will
supersede previous rules, and the third
sentence to say the Supreme Court can
authorize it or can refuse to authorize
anybody to do it, I mean, you know, of course
they can do anything they want. So as
somebody who believes that the rules should
have -- if you can say the same thing in more
words or less words, less words 1is better, and
(6) doesn’t add anything. That’s 1t on 264b.
I have a few comments on 264a, but --

HONORABLE C. A. GUITTARD:

Well, let me put this question to you, Judge
Brister, since you weren’t here in September,
were you?

HONORABLE SCOTT BRISTER: Yeah.
No, I was not.

HONORABLE C. A. GUITTARD: We
had originally proposed this rule
substantially in the language of these special
orders that the Supreme Court has been

issuing, and we added this language because of
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the comments and concerns of this committee.
Now, my question to you is, if we go back to
the language that are in these special orders,
do you think that would be an acceptable
solution to the problem?

HONORABLE SCOTT BRISTER: Well,
it’s been a while since I’ve looked back at
the Supreme Court’s special order. I think
most of that is the stuff that’s in 264a, the
procedures for the log and such as that. I
know there is no certificate by the judge or

anything like that in the Supreme Court

orders.

HONORABLEVC. A. GUITTARD:
Right.

HONORABLE SCOTT BRISTER: So I
don’t -- on the 264a requirements I think most
of those are fine. I‘’m not sure what part of
this is -- No. 1 is covered in the Supreme
Court orders. If it is, in any event, you

know, as I said, the guarantee for a good
record 1s people complain about the.record,
and if the record is gone, there is problemns
with the record, then it is to be expected the

judge has every incentive to make sure that
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that stops, whether firing the court reporter
or recorder or stopping court recording and
going back to a court reporter, whatever you
need to do, because there is just no incentive
for a judge to have to try cases over and over
again because you miss something, and I am
unclear why that needs to be put into a rule
to mandate that judges do that if it’s nothing
but natural that they would.

PROFESSOR DORSANEO: Luke?

CHAIRMAN SOULES: Bill
Dorsaneo.

PROFESSOR DORSANEO: I’m
recalling what was said at the last meeting
and listening to what you have just said,
Judge Brister. Would there be a way to put
something in there about the equipment to
protect the parties from -- well, some high
school student with a new Sony recorder that
costs about $20 from being authorized by
someone? I think at the last meeting Buddy
Lowe was talking about some judge who'’s
decided that his nephew has a new Sony, and
that’s how that got in there. Maybe we did

too much in terms of what’s available and what
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you use and are planning to continue on using.
Obviously you wouldn’t use, you know, the kind
of thing that somebody carries around when
they go jogging. I can see on the certificate
of the judge that that probably is -- would
just be a formality, and that doesn’t make any
sense.

HONORABLE SCOTT BRISTER:
Doesn’t 50(e) take care of that concern,
though?

PROFESSOR DORSANEO: It might,
but it takes care of it kind of after the
fact, backwards. I would like to see somebody
never have to worry about 50(e) because that’s
something that’s not going to happen because
the precautions are taken at the front end.

As far as --

HONORABLE SCOTT BRISTER: If
you have a chimpanzee recording the
proceedings and there is nothing wrong with
the record, what’s the problem?

PROFESSOR DORSANEO: Well,
nothing, but these things are for that
purpose. Like the recorder, why not have the

recorder be --
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CHATIRMAN SOULES: Licensed.

PROFESSOR DORSANEO: Or
certified?

HONORABLE SCOTT BRISTER:
Because it costs money. I mean, that’s --
licensing systems cost money. That’s why cab
license, that’s why, you know =-=-

HONORABLE C. A. GUITTARD: We
are not proposing a licensing system. We are
just proposing that if somebody wants to
license it, they have got to comply with it
just like a court reporter does. So under the
present system if you don’t need to license
those people, you won’t have an agency and
there won’t be any problem.

PROFESSOR DORSANEO: And the
argument, I thought of George Jetson when I
heard you talk about, you know, well, anybody
can do this. It’s just going to work and
pushing a button, but even the George Jetson
kind of circumstance ought to have some
formality to it because this is important. I
mean, 1it’s important that the recording be
accurate, and people need to be responsible.

HONORABLE SCOTT BRISTER:
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Absolutely.

PROFESSOR DORSANEO: And when
you’re -- the responsibility of the judge, I
don’t know whether you have to have earphones
on to fulfill this responsibility. Maybe it’s
some change in the wording, but as far as the
certificate, you convinced me. As far as the
equipment, you convinced me that that’s too
onerous, but on the other two I’m not
convinced that 50(e) takes care of 1it.

CHAIRMAN SOULES: Well, 50(e)
puts the parties to another trial, puts the
parties to a new trial. Very, very expensive.

HONORABLE C. A. GUITTARD:
Wouldn’t that be true in any case where the
transcription is not adequate?

CHAIRMAN SOULES: Yes.

HONORABLE C. A. GUITTARD: That
just spells out the law as it would be anyway,
doesn’t it?

CHAIRMAN SOULES: That’s right,

but there are other things that play that

David raised last time. I want to get his
input here in just a moment. Court reporters
are trained. They have to pass education
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requirements. They have to pass testing.
They have to be licensed, and they have somnme
official connection with the court. I don’t
know what it is, but they are an officer of
the court. I don’t know if a recorder is an
officer of the court.

HONORABLE SCOTT BRISTER: Oh,
sure.

CHATIRMAN SOULES: But there are
some background things built into the court
reporting process that I haven’t seen built
into this just inherently, and I think that’s
what our concern is. The inherent built-in
qualities of a court reported record may not
be in a court recorded record, and that’s what
I think our concern 1is, a lot of our concern
is. Also, David raised an issue that 1in the
jurisdictions where recordings are used
extensively they have had to change the test
as to the accuracy of the transcript to be a
reasonable representation of the transcript as
opposed to --

MR. JACKSON: Faithful
representation.

CHATIRMAN SOULES: A faithful
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representation as opposed to an accurate
recording of the transcript, but why don’t you
give us -- you have been involved in this for
some time, David, and why don‘’t you give us
your comments?

MR. JACKSON: I think the
biggest point we are missing here, you know,
last time we got into the discussion about
works just fine, and there is a big definition
difference in works just fine. One, you go to
the courthouse, you try your case, and you
lose. You get handed a box of tapes. Now,
those tapes may be perfectly accurate, but if
you are going to have to spend lawyer time
digging through those tapes to find what you
need to prepare your appeal, or worse, another
lawyer is going to handle the appeal, he has
to sit and listen to all of those tapes. It’s
not nearly as cost-effective as if you had a
certified shorthand reporter there who’s doing
95 percent of the work while she’s sitting
there writing now. If we had a screen hooked
to her computer and hooked to the machine, you
could see 95 percent of the text coming up in

English now. She’s working now. She’s not
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gathering noise on a tape to hand to somebody
else later who wasn’t here, didn’t have the
ability to look around the room, see who was
talking, stop them if they are talking at the
same time, ask for a clarification if they
didn’t understand something, and I think
that’s the major point we are missing. We
don’t have the same product when we say
"record."

If you have got a transcribed record, and
even better yet with a court reporter, an
ASCII disk that you can plug into your
computer and search with a computer the
objections, the terms, code issues, and do all
the other things you can do with a computer
and a text file, you can prepare your appeal a
lot faster than you are going to be able to
prepare an appeal sitting and listening to a
tape recorder.

HONORABLE C. A. GUITTARD:
Mr. Chairman, I think Mr. Jackson is talking
about an issue that we don’t propose to
address, and that is whether these -- this
kind of recordings should be authorized in the

first place, and we are saying under this rule
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that would be up to the Supreme Court. If
they don’t want to authorize it, they don’t
authorize it. We are not saying, as we did in
our original proposal, that any court can do
it if he wants to. Now, we are simply saying
that if it is done as judge -- as Brister 1is
doing, the present problems ought to be
addressed.

CHAIRMAN SOULES: All right.

As I’m hearing what David is saying is that
there are problems with the recording process.
He’s articulated some of them. The recording
process 1is already --

HONORABLE C. A. GUITTARD:
Right. Right.

CHAIRMAN SOULES: -- in use,
and it’s going to be in use, and it may be
expanded in use, but we have got the concerns
that I heard the last time in September, that
meeting in September, was basically how do we
get this recording as close as we possibly can
get it to a transcript taken by a court
reporter. What safeguards can be built into
the process so that we make it as good as it

possibly can be?
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HONORABLE C. A. GUITTARD:
Right.

PROFESSOR DORSANEO: You can’t.

CHAIRMAN SOULES: And what
David, I think, is saying is it will never be
the same, and here are some of the problems,
and how do we deal with those problems? Mike
Gallagher.

MR. GALLAGHER: It appears to
me, Judge, that the manner in which to -- if
this pilot program is going to continue, and
it’s obvious that there are people that are in
favor of it that rather than relying on Rule
50 prospectively or retrospectively to address
a problem that exists, we could address the
problem prospectively through some kind of
guarantee that when you go into a courtroom
and there is going to be an electronic
transcription of the trial that there are some
minimal safeqguards that will insure that we
are going to get a good record rather than
looking at it retrospectively and trying to
deal with the gquestion of was a significant
portion of the transcript inaudible?

What is significant is not always
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reflected in the quantity that’s inaudible.
It may be a particularly significant portion
of the trial, and while I can assure you I
will always try to have a court reporter
available in any case that I try I think that
in circumstances in which people for one
reason or another can’t afford to incur that
expense that we ought to be able to provide
them with a level of assurance that these
people are, as this rule calls for, certified,
they meet some minimum guidelines so that we
know that we are not -- that you are not
getting into a situation in which the record
may not truly reflect what occurred in the
trial court, and the certification part of it
I think is absolutely essential. Now, who
establishes the guidelines and what they would
involve is going to require somebody with Qome
knowledge of electronics that far exceeds
mine.

CHAIRMAN SOULES: Richard
Orsinger.

MR. ORSINGER: This rule does
not require certification unless a certifying

agency is brought into existence, which I
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would assume is going to require an act of the
Legislature, and conceivably the Supreme
Court, but most 1likely an act of the
Legislature, and I really feel like this rule
doesn’t impact the decision about whether
there should be a certifying agency. It just
says 1f there is a certifying agency, then the
court recorders need to comply with the
certification requirements, and if there is a
legislation that creates a certifying agency
the statute will require that. So I really
feel 1like it’s kind of a false issue to debate
certification or not in this rule.

MR. GALLAGHER: Well, that’s --

hONORABLE SCOTT BRISTER: No.
You don’t understand how the Legislature
works. Now, I don’t want to offend any of ny
friends that are court reporters. I didn‘t
get into this to put court reporters out of
business. The court reporters I have dealt
with are very professional, prepare excellent
records. I just got into it because it’s an
alternative that is cheaper and to see if it
could work. If it’s cheaper, we are all

concerned about costs. It ought to be looked
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into. In the last legislative session, this
is another problem with the rule, the court
reporters passed a statute saying you can’t
use the term "court reporter" or "court
recorder" if you are not certified by their
agency. Now, I can get the statute for you.
Judge Delaney it sent around to us.

We didn’t know what to do with it. We
have continued to call my court recorder a
court recorder just because we figured when
the D.A. comes to arrest her we will figure
out what to do then. If you pass this rule in
the next session of the Legislature, do you
know what’s going to be established? An
agency to certify court recorders. Now, I
don’t mean to offend anybody or accuse
anybody. I am just telling you politically
court recording has very few advocates as we

have seen at Bar conventions, judicial

conventions. Court reporting has very many
advocates, and it’s a way of life. It’s the
way you make your living. I would protect my

living as well, but if you pass this, there
will soon be such an agency, and it will soon

require so many requirements it will become

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING
3404 GUADALUPE + AUSTIN, TEXAS 78705 « 512/452.0009




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3921
prohibitive or at least not competitive to do
electronic recording.

CHAIRMAN SOULES: I was looking
over here on page 24 and 25 about what the
statement of facts would be, and I think on
some of the orders that have gone out that the
parties are under the responsibility to type
up --

HONORABLE SCOTT BRISTER: Yeah.

CHAIRMAN SOULES: -—- the tapes
for the appellate court.

MR. ORSINGER: The portion they
want the appellate court to hear.

CHATIRMAN SOULES: And one
can’t review factual and legal sufficiency
unless the party types up every word of the
tapes.

HONORABLE C. A. GUITTARD:

Well, we have tried to deal with that
question.

PROFESSOR DORSANEO: We have
fixed that.

CHAIRMAN SOULES: And that’s

what I was looking at because, as I see here,
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there is no typewritten portion of the tapes
that has to be filed.

HONORABLE C. A. GUITTARD:
That’s right.

HONORABLE SCOTT BRISTER:

That’s right.

CHAIRMAN SOULES: The appellate
court listens to the tapes if they want to
check the evidence.

PROFESSOR DORSANEO: No.

HONORABLE SCOTT BRISTER: No,
no, no. No. Let me explain that, if I can.
It works the same way as the court reporters
notes. The tapes equal the notes. It is as
if to perfect your appeal the notes were filed
in the court of appeals. The court of appeals
is not going to read the notes, and they don’t
listen to the tapes. If there is something
you want them to pay attention to, for
instance, if you have an appeal where you
don’t care about testimony, you’re appealing
on some matter of law, not taking care of the
testimony, you don’t type them up.

Same thing on court recording. If you

are appealing on something where you don’t
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need the testimony, not relying on the
evidence, you don’t type it up. If you do
have a greater weight and sufficiency, then
you have to type the whole thing up. Now,
remember, that doesn’t get typed up for free
if a court reporter does it. You have to pay
to have that typed up. You can have our
cassette tapes for a two-day trial for 20
bucks. That’s not thousands of bucks. You
get the tape.

Now, you have to get that typed up. You
can get it typed up for less because it’s
competitive. Court reporters’ notes, court
reporters’ notes can only be typed up by one
person, the court reporter that did it, with
their machine, you know, and those kind of
things. You know, it’s a shorthand systenm.
The court tape can be typed up by anybody with
a good enough tape machine to hear it.
Therefore, more people can do it. Therefore,
its price is going to tend to be less because
there is competition. More than one person
can do 1it.

So you -- on the other hand, 1if you have

a machine good enough to listen, to separate
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out the four tracks or whatever, your
secretary can do it. I was talking with --
one of the advantages of the system I
perceive, and it’s not available under the
current rules but might be under something
like the rules here is, indigent, the indigent
pro se criminal, who I get most of my
inability to pay affidavits on. My
inability -- I don’t know what some of the
other judges see. My inability to pay people
always are the people that have every brief is
at least 40 or 50 pages. They are amazing.
Clearly the most voluminous litigants I have
are the people who are unable to pay for the
transcript, which to me the electronic
recording is the perfect thing. If we could
tell them, "Here, you have got nothing but
time. Here is the tapes. Type them up if you
want, and you don’t have to pay a court
reporter or anybody else. Use that typewriter
you have been using to do these 50-page
briefs." So that again, compare apples to
apples. You are going to have to pay to type
the transcript up. It’s just a court reporter

versus the court recording service or whoever
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ends up doing it.

HONORABLE C. A. GUITTARD:
Mr. Chairman, we have raised some questions
that other related proposals deal with. Like
53(i), 74 (n). Perhaps in order to put this in
proper context we ought to lay those out
before the comnmittee.

CHAIRMAN SOULES: Whatever you
suggest, Judge, on that.

HONORABLE C. A. GUITTARD:
Well, my sense is essentially to wait. Don'’t
you think, Bill?

PROFESSOR DORSANEO: Uh-huh.

HONORABLE C. A. GUITTARD:
Okay. Let’s -- now, I think we have been
referring to Rule 50, and that really, I don’t
think, would change what the law would be
otherwise, but it just says if you don’t have
a good record, if you can’t get a good record,
you can get a new trial. That’s on page 19.

CHAIRMAN SOULES: Okay.

HONORABLE C. A. GUITTARD: It
says, "If the appellant has made a timely
regquest for a statement of facts but a

significant portion of the court reporter’s

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING
3404 GUADALUPE + AUSTIN, TEXAS 78705 + 512/452-0009




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3926
notes or records have been lost or destroyed,"
and not say particularly if the notes have
been lost but if a significant portion of it
has been lost without the appellant’s cause or
if the proceedings were electronically
recorded and the recording or a significant
portion thereof have been lost or destroyed or
a significant portion of the proceedings are
inaudible without appellant’s fault and the
parties cannot agree on a statement of facts,
appellant may be entitled to a new trial.

Now, we don’t say "shall be" because he may be
entitled to a new trial unless the parties
agree on the statement of facts.

Now, let’s go forward to Rule 53(i) which
has to do with the portion of the statement of

facts. That’s on page 24, I believe. On page

24, electronic recording. Or it’s (3). This
copy seems to have two (j)’s. So anyway 1it'’s
one marked (j) where it says, "Electronic
Recording. The statement of facts on appeal

from any proceeding that has been recorded
electronically according to Rule 264b of the
Texas Rules of Civil Procedure shall be (1), a

standard recording labeled to reflect clearly
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the contents and numbered if more than one
recording unit is required." 1In other words,
you don’t just send a bunch of boxes. You
have to have them properly labled.

"Certified by the court recorder to be a
clear and accurate duplicate of the original
recording of the entire proceeding. (2), a
copy of the typewritten and original 1logs
filed in the case, certified by the court
recorder," and "(3), all exhibits arranged in
numerical order and a brief description of
each."

Now, let’s go to Rule 74(n) on page 35,
which has to do with briefs. "Electronic
Statement of Facts. When an electronic
statement of facts has been filed the
following rules shall apply: (1), Appendix.
Each party shall file with the brief one copy
of an appendix containing a typewritten or
printed transcription of all portions of the
recorded statement of facts and one copy of
all exhibits relevant to the issues raised on
the appeal. Appellee’s appendix need not
repeat any of the evidence included in the

appellant’s appendix. The transcription shall
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be presumed" -- now, this has to do with that

"The transcription shall be presumed to
be accurate unless an objection is made. The
form of the appendix and transcription shall
conform to any specifications of the Supreme
Court concerning the formal statement of
facts," and the presumption is the problem 1is
further dealt with in subdivision (2). "The
appellate court shall presume that nothing
omitted from the appendices filed by the
parties is relevant to any of the issues
raised of to disposition of the appeal. The
appellate court has no duty to review any part
of the electronic recording.

"(3), A Supplemental Appendix. The
appellate court may direct a party to file a
supplemental appendix containing additional
portions of the recorded statement of facts
and may grant a party leave to do so." Then
on inability to pay, "If any party is unable
to pay the cost of the appendix and files the
affidavit provided by Rule 45 and any contest
to the affidavit is overruled, the recorder

shall transcribe or have transcribed such
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portions of the recorded statement of facts as
the party designates and shall file it as that
party’s opinion." Just 1like they would if it
were the court reporter who would have to
prepare a free statement of facts.

"ITnaccuracy. Any 1inaccuracies 1in the
transcription of the recorded statement of
facts may be corrected by agreement of the
parties. Should any dispute arise after the
statement of facts or appendices are filed
whether any electronic recording or
transcription of it accurately discloses what
occurred in the trial court an appellate court
may resolve the dispute by reviewing the
recording, or the court may submit the matter
to the trial judge who, after notice to all
the parties in hearing, shall settle the
dispute and make the statement of facts or
transcription conform to what occurred in the
trial court.

"Costs. The actual expense of the
appendices but not more than the amount
prescribed for official recorders shall be
taxed as costs. The appellate court may

disallow the cost of a portion of the
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appendices that it considers surplusage or do
not conform to any specifications provided by
the Supreme Court." So that and other rules
that refer to court reporters, of course,
would have to be amended to include recorders
as well.

HONORABLE SCOTT BRISTER:
Assuming a recorder is not an illegal term to
use --

HONORABLE C. A. GUITTARD:
Yeah.

HONORABLE SCOTT BRISTER:

-- for electronic recorders.

HONORABLE C. A. GUITTARD:
Right.

CHAIRMAN SOULES: Well, that

HONORABLE C. A. GUITTARD: Why
not?

CHAIRMAN SOULES: Because
that’s what Rule 53 says right now, and it
existed --

HONORABLE C. A. GUITTARD: We
fixed that in 53(d).

CHAIRMAN SOULES: Okay. So
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that’s addressed on page 23 of 53(d)?

HONORABLE C. A. GUITTARD:
Right.

CHAIRMAN SOULES: Okay. Okay.
Now, let’s --

MS. BARON: Luke?

CHAIRMAN SOULES: Yes.

MS. BARON: I don’t know if
this is appropriate. I have two picky points
on this rule. Can I raise them now?

CHAIRMAN SOULES: Sure.

MS. BARON: First, it’s unclear
to me whether the appendix has to be served on
opposing parties. That’s going to be a fairly
large expense. It’s 1like copying your entire
statement of facts for the other side.

Second, I don’t think the exhibits would need
to be filed with the appendix because they
have already been filed under 53(j) (3) with
the tapes.

HONORABLE C. A. GUITTARD:
You’re right about that. 1It’s contemplated
that the appendices would be part of the
briefs, and therefore, would be served as part

of the briefs. The whole thing is about
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appendices of the briefs.

MS. BARON: Right.

HONORABLE C. A. GUITTARD: So
if that needs to be clarified, we need to
clarify that, but that paragraph --

MS. DUNCAN: I think Pam is
objecting to that.

MS. BARON: I think as a policy
matter do we want to require that amount of
copying?

PROFESSOR DORSANEO: What
copying?

HONORABLE C. A. GUITTARD: Now,
that wouldn’t include the exhibits.

MS. BARON: Right. But what if
you have a two-week trial that you have
transcribed from the tapes? It’s going to be
a -- it’s a huge expense.

HONORABLE C. A. GUITTARD:

Well, it’s no more than a court reporter’s
transcription.

HONORABLE SCOTT BRISTER:
Somebody 1is going to have to copy it, and they
are going to have to be --

CHAIRMAN SOULES: Just a
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moment. The court reporter cannot take more
than one person speaking even if an electronic
machine can take four or eight.

HQNORABLE SCOTT BRISTER: No
more than four.

CHAIRMAN SOULES: Who wants to
speak? Let’s just -- Sarah.

MS. DUNCAN: But in the case of
a court reported statement of facts the
appellant does not pay the cost of the
appellee’s copies.

MS. BARON: That’s right.

MR. MCMAINS: Correct.

MS. DUNCAN: The appellees pay
the cost of their own copy of the statement of
facts. So if the appendix is the statement of
facts for a two-week trial, the appellant will
end up bearing the cost of everybody’s copy of
the statement of facts.

CHAIRMAN SOULES: And that can
run into some real money. Anyone who has
filed an extensive mandamus proceeding, you
can have a copy cost of $10,000 just to serve
the record on multiple parties or more.

HONORABLE SCOTT BRISTER:
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Understand it will be at your in-house copying
rate and maybe you can work out some deal with
shifting that cost when costs are assessed.
It will not be a court reporter’s copying
rate, which is sometimes significantly higher
than what you do it for.

MS. DUNCAN: But you are still,
whatever the cost is --

CHAIRMAN SOULES: Just a
moment. Rusty.

MR. MCMAINS: The problem,
though, is I think that cautious
practitioners, which most of us consider
ourselves to be, will transcribe -- if you are
appealing are going to transcribe the whole
thing.

HONORABLE SCOTT BRISTER: Sure,

MR. MCMAINS: And therefore, in
any trial of any consequence, I mean, first of
all, you say the appendices is supposed to be
part of the brief. Well, now we serve 12
copies. The court doesn’t have 12 copies of
the record in anything else to the Supreme
Court or the courts of appeals or whatever. I

mean, the appendix should only -- I think what
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the suggestion is, the appendix should be
filed once in the court of appeals by the
appellant and then let anybody who wants to
make a copy of it go check it out just like
they do the record and make a copy of it, or
if they want to make arrangements with then,
that’s fine.

PROFESSOR DORSANEO: I think we
can agree to just fix that. One copy, just
like we do it for the -- like we fixed it for
the mandamus.

MR. MCMAINS: Right.

PROFESSOR DORSANEO: Which had
the same --

MR. MCMAINS: And that it not
be part of the brief, too.

CHATIRMAN SOULES: Just a
moment. What’s your comment, Bill?

PROFESSOR DORSANEO: We can do
the appendix one copy idea, and we can do the
fix on the exhibits as well. I think we ‘can
just agree to do that, but Pam had some and
Sarah had some larger, more obscure point.

CHAIRMAN SOULES: Would you

care to articulate that?
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MS. BARON: It was not.

CHAIRMAN SOULES: We’ve taken
care of that. Steve Yelenosky.

MR. YELENOSKY: This rule
refers to, under "inability to pay," that the
recorder shall transcribe, and Judge Brister
was suggesting that it wouldn’t necessarily be
a transcription by the person who records. In
fact, one of the benefits would be an option
as to who transcribes it; is that correct?

HONORABLE SCOTT BRISTER: No.
There is a conflict here, and it is --

MR. YELENOSKY: While you are
looking for that --

HONORABLE SCOTT BRISTER: Sure.

MR. YELENOSKY: If in fact, as
it is now if there is an inability to pay or
there is some statutory provisions that
provide for a transcript without charge to the
appellant, like in an unemployment appeal, the
court reporter ends up having to do that and
without pay as an officer of the court. If
the recorder is not going to be the one always
transcribing it, then you have a question as

to who’s going to bear the cost of the
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transcription.

CHAIRMAN SOULES: Sarah. She’s
got to be listening to people, and she can’t
hear if you are talking behind her.

MR. YELENOSKY: So if it’s like
a court reporter situation where you have an
official recorder who also does all the
transcription, you might want to place upon
that person the burden of carrying the expense
of people who cannot pay. If you have a
variety of people doing transcriptions, I
don’t know how you do that unless the court
funds were used.

CHAIRMAN SOULES: What page are
you on, Steve? Exactly what are you
addressing?

MR. YELENOSKY: 36.

HONORABLE SCOTT BRISTER: I’ve
got it here.

CHAIRMAN SOULES: Okay.

HONORABLE SCOTT BRISTER: You
can go either way. On 50 -- TRAP 53, the
second (Jj).

CHAIRMAN SOULES: What page?

HONORABLE SCOTT BRISTER: It’s
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224. On civil cases the second ~-- second (j),
the second No. 1, civil cases where "paying
the fees of the clerk and the official court
reporter or recorder" 1is underlined says that
you are to prepare a statement of facts,
deliver it to the appellate court. Court
reporter or recorder shall receive no pay for
same, and statement of facts is defined in the
first part of (j) to be just the tapes, and
that’s a policy decision. You decide whether
you want just the tapes and have indigents
type them up, figure out some way to type them
up or not. I mean, I’m just suggesting that’s
an option which at least in -- and your
indigent clients are probably different from
the -- as I say, the ones I get are the
courthouse lawyers who file 50 cases or the
prison inmates, jail inmates, who file -- who
have massive filings. They have conmnplete
access and ability to type up their own
transcripts.

MR. YELENOSKY: Right. Well,
for example, there is a provision in the
statute that says any appeal of a decision by

the TEC on unemployment benefits shall be
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without cost to the claimant under the
unemployment statute, and I had a situation
where we lost a case in court and wanted to
appeal to the appellate court and tried to use
that provision and ended up getting a mandamus
requiring the court reporter to do it without
cost. If that had been electronically
recorded, I guess you could have ordered the
recorder, assuming the recorder is also the
person who routinely does the transcription,
to do the transcription without cost, but if
you have a variety of people doing
transcriptions and none of them are official,
I don’t see where you have any authority to
order anybody to do it for free.

HONORABLE SCOTT BRISTER: Well,
either you get one of the services to do it
and get the county to pay for it, or as
I’'m -- an in between possibility might be
where the judge decides. You know, if the
person has filed 50-page briefs before and
clearly has access and ability to type, you
can order them to do it. If it’s a person, as
some of your clients may be, who don’t type

and don’t make a l1living doing that at the

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING
3404 GUADALUPE » AUSTIN, TEXAS 78705 « 512/452.0009




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3940

courthouse, then the county has to pay for
some of it.

MR. JACKSON: Luke?

CHAIRMAN SOULES: So where are
we? The statement of facts, the typewritten
appendix would be filed in the appellate
court.

HONORABLE C. A. GUITTARD: And
the rule just says one copy of it. You don’t
have to file more than one as somebody
suggested, getting copies or six copies. You
just have to file one.

CHATRMAN SOULES: And it’s not
served?

HONORABLE C. A. GUITTARD:
Well, that’s another question we need to
address.

CHAIRMAN SOULES: And if it’s
not served then how does the other party know
what’s been typed up and included?

HONORABLE C. A. GUITTARD:
That’s a question we need to address.

CHAIRMAN SOULES: Bill
Dorsaneo.

PROFESSOR DORSANEO: I think
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the language now where it says "with the

brief" --
CHAIRMAN SOULES: Where?
PROFESSOR DORSANEO: On page
35. "Each party shall file with the brief."

Now, I understand what Pam was saying earlier
about the copy. It suggests that even if the
appendix is just sent with the brief that it
would be served on the other side and that
would mean that you would need to make one
extra copy or --

MS. BARON: Or five or six.

PROFESSOR DORSANEO: -- more
depending upon the number of appellees who you
are serving it on. The issue then is should
we require the appellant to make only one
transcription and file that and tell the other
people they can go look at it in the court of
appeals, or do we do it by making a copy for
everyone? That’s not that difficult an issue
to resolve. You know, is it one, or is it one
for everyone at the expense presumably of the
appellant?

HONORABLE C. A. GUITTARD:

Conceivably --
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CHAIRMAN SOULES: I don’t see
how you could ever give notice to the
appellees of what you have transcribed without
sending them a copy.

HONORABLE C. A. GUITTARD:

Well, you could say transcribed the testimony
of these witnesses and not those.

CHAIRMAN SOULES: But I’'m
probably only going to put the best part of
these witnesses.

HONORABLE C. A. GUITTARD: If
you say all of it, well, that will take care
of it.

CHATRMAN SOULES: Right. But
if I don’t want to do that, I just want to put
my direct on. I don’t want to ﬁut in the
cross-examination, and I don’t have a page and
line designation because it’s not paged and
lined. I mean, this is just sort of
illustrations --

HONORABLE C. A. GUITTARD:

Yeah.

CHAIRMAN SOULES: -- of what

could happen, and we have to address those.

Bill Dorsaneo, do you have an idea?

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING
3404 GUADALUPE + AUSTIN, TEXAS 78705 + 512/452.0009




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3943

PROFESSOR DORSANEO: Well, my
preference would be to send everybody a copy,
but I can see that a lot of people have
exactly the opposite preference, and I don’t
Xnow. We could talk about it probably for a
half an hour before we vote on it.

CHATRMAN SOULES: Pam Baron.

MS. BARON: Well, you just go
and you check it out. You know it’s at the
court. You check it out. You can look at it.
You can copy the parts you want, and you don’t
have to copy it all. That’s how it works now
for any kind statement of facts unless you
order a separate copy from the court reporter
and pay the court reporter directly, but many
people wait until it’s filed with the court,
check it out and copy it.

MS. DUNCAN: The transcript,
too.

MS. BARON: Yeah. And the
transcript, too. You don’t serve the other
side a copy of your transcript.

HONORABLE C. A. GUITTARD: That
makes sense,.

CHAIRMAN SOULES: Okay. You
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just file one with the court and serve no

copies. Is that -- or send a copy to every
appellee. That seems to be the -- that’s the
issue. Sarah Duncan.

MS. DUNCAN: It seems to me the
difference between the transcriptions of the
recorded statementé on the one hand and the
transcript and court reported statement on the
other hand is that in the latter we have a
neutral third party upon whom we can rely, and
as far as recorded statements go, we are now
talking about letting anybody transcribe then,
which means we are going to shift not only the
burden of going to make a copy of it at the
court, but we are now going to shift the
burden of going through and comparing every
page of the transcription to every tape, and
somebody is going to have to transcribe them
and.sit there and compare.

HONORABLE SCOTT BRISTER: Do
you do that --

CHATRMAN SOULES: You mean
someone is going to have to listen to the
tapes and read the typewritten transcript in

order to see that it’s been accurately
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recorded?

MR. GALLAGHER: Precisely.

HONORABLE SCOTT BRISTER: No,
no, no, no, no.

CHAIRMAN SOULES: Okay. Judge
Brister.

HONORABLE SCOTT BRISTER: Do
you do that when the court -- on your appeals
when the court reporter types it up do you
read through the whole trial to make sure
that -- I mean, let me get --

MR. GALLAGHER: The difference
is it’s not a party.

HONORABLE SCOTT BRISTER: Wait,
wait, wait, wait, wait.

MS. DUNCAN: That’s right.

HONORABLE SCOTT BRISTER: Let
me get something straight. Let me get
something straight. We all know anybody that
has done litigation for a while has gotten a
transcript back from a court reporter that had
a "yes" where you know the witness said "no."
They are human beings. We are not even -- we
are not talking about a human being that makes

that mistake. It records "yes" when somebody
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says "yes." That happens, and when you run
across that you go, "oh, my God" and you call
up the court reporter. You call up the other

side, and you do something to get it changed.

That’s -- if the problem is, why, these
people will be filing something and there may
be errors in there, and the court reporter may
be filing something that there may be errors
in there, and this is to me the argument that
I hear the most which makes the least sense.
No. 1, it’s a presumption that opposing
counsel will take the risk of intentionally
changing something in typing up the record,
that you won’t find it, and will do it as an
officer of the court, will intentionally
change the record knowing that there is a tape
out there that they can be caught with, and
that they will be, in my opinion, not just
sanctioned but that is one of the things you
should start to lose your license for. I
mean, this entirely -- there is no way you can
be sure you will get away with that, and if
it’s on anything important, you should presume
you will be caught.

Now, if you are concerned about reading
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through it, then I would expect that you would
do that when you get it back from the court
reporter and read through every page of that.
If you trust the court reporter, I’m assuming
you will trust the tape service, whoever types
that up, and if you have -- because of the
built-in problems if somebody intentionally
tries to change that.

CHAIRMAN SOULES: Judge Peeples
and then I will get Mike Gallagher. Judge
Peeples.

HONORABLE DAVID PEEPLES: We
have several years of experience with this
right now in certain courtrooms across the
state, and I would like to know what the
actual real world experience has been in the
trial courts and the courts of appeals that
have heard those cases. We are talking about
what could happen, could happen, could happen.
What has happened in the last -- how many
years has it been since we started doing this?
Four, five, six?

JUSTICE HECHT: Ten.

HONORABLE DAVID PEEPLES: What

has happened? You know, the rational 20th
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Century way to do things is you don’t
speculate. You say what has happened in the
real world? Have these horribles happened?

HONORABLE C. A. GUITTARD:
That’s why we have Judge Peeples here, for
one -- Judge Brister.

HONORABLE DAVID PEEPLES:
Brister. Well, look, I have been on the court
of appeals six years. I haven’t seen one
problem in one case that’s come out of Charlie
Gonzalez’ court, which is the only one I think
we deal with. I can’t remember one problem.

CHAIRMAN SOULES: Mike, you had
your hand up.

MR. HATCHELL: We did have a
representative before the committee from the
Dallas Court of Appeals that says that the
problem particularly in criminal cases 1is so
bad that due process is being threatened, that
the quality of the recordings that they have
had is just horrible, and that they do not
like the system at all. I just wanted to
answer your question. In the real world we
did get some imperical evidence.

HONORABLE DAVID PEEPLES: We
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already talked about that.

CHATRMAN SOULES: %udge
Clinton.

HONORABLE SAM HOUSTON CLINTON:
I will reiterate what some of you may have
already heard. We had authorized that test to
the people in Dallas that this be an
experiment or trial in the capitals. The only
cases we have a direct appeal jurisdiction
over is capital cases. That was about six
years ago. Earlier this year we received what
was purported to be the recorder’s record of
that, and it was so bad, and we have sent it
back and sent it back, and they never could
make the change. We had to reverse the
conviction, a sentence of death, and remand it
to start all over. That’s the only experience
we have had with it, and that may not be
typical, but it sure does get your attention
on this subject. I tell you that.

CHAIRMAN SOULES: Bill
Dorsaneo. Then I will come around the table.

PROFESSOR DORSANEO: I want to
go back to this issue of how many copies do we

make and who gets served with it because we

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING
3404 GUADALUPE + AUSTIN, TEXAS 78705 « 512/452.0009




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3950
want to get this finished at some point in
time.

CHAIRMAN SOULES: Okay. How
many feel just file it with the court?

PROFESSOR DORSANEO: I have one
other thing to say. Now, with respect to
the -- we have two methods of proceeding in
our appellate court work. In original
proceedings, although we only have one copy of
the record, the relator shall promptly serve
upon each respondent a copy of the petition
and record. Okay. So 1in original proceedings
we decided to do it the in-between way, which
is only to make one copy but you send a copy
to each respondent. Okay. And I think,
without giving it complete thought, that this
electronic court recording, the way that the
record is developed by a party from tapes is
more like the way records are developed in
original proceedings than it is like ordinary
appeals with the court reporter
intermediating.

Now, granted you could think of

circumstances where there would be a number of

different appellees and you have to make whole
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bunches of copies, et cetera, but if I’m the
appellee and I get a notice that something has
been filed, I guess I go down and look at 1it,
and I say, "Gosh. That looks kind of odd,"
and then I have to get the tapes, and I have
to take all of that -- I have to copy the
whole thing myself, hmm? And go back to my
office and look at it and then see what I’'m
going to do. Why not just send it to them?
How much expense is it? ©Not much. Well, you
shouldn’t be copying so much of it then.

CHAIRMAN SOULES: Okay. How
many feel that just -- it seems to me like
there is two ways to do it. I don’t think
anyone disagrees that only one copy of this
appendix, what’s called an appendix, should be
filed in the appellate court.

YHONORABLE C. A. GUITTARD:
Uh-huh.

PROFESSOR DORSANEO: Right.

CHAIRMAN SOULES: Okay. Is
that the only copy that the appellant must
furnish and then the appellees get that from
the court or however they get it? On the

other hand, should there be one copy filed
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with the court and a copy served on all the
appellees? Pam, do you have some alternative
vote?

MS. BARON: Well, I’'m a sole
practitioner, and I take the briefs down to
the copy shop myself and pay directly for the
copying and binding. I don’t have an in-house
facility that does this, and it’s a lot more
expensive than you think. I guess that’s what
I would say. A short brief, 20 pages, enough
copies for the court, opposing counsel, is 120
to $150 for copying and binding, and if you
have a 2,000-page étatement of facts it’s just
going to be an extraordinary expense.

CHAIRMAN SOULES: Are we ready
to vote on this, or does somebody else want to
talk about it? Richard.

MR. ORSINGER: I think you can
get stuff copied for 8 cents a page if you
don’t have to unbind it or bind it. You take
it down to a copy shop or a copy service like
Night Rider. So a thousand-page transcript is
going to cost $80.

MR. MCMAINS: 80 bucks.

MR. ORSINGER: And a

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING
3404 GUADALUPE +» AUSTIN, TEXAS 78705 + 512/452-0009




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3953
10,000-page transcript is going to cost $800,
but not many of them are 10,000 pages 1long,
more like a thousand pages or less, and we are
talking about less than a hundred dollars
approximately, if my numbers are right.

CHAIRMAN SOULES: Okay. How
many feel that the appellant should have the
responsibility to serve copies of the
statement of facts on the appellees? Four.

And how many feel that the appellant
should not be required to serve copies of the
appendix on the appellees? Okay. That’s the
house to four, and that will be in favor of no
service.

PROFESSOR DORSANEO: The
expense is just who you pay. I mean, it’s
going to be more costly to go down there and
do it yourself.

CHAIRMAN SOULES: Justice Hecht
has something to input here.

JUSTICE HECHT: I hafe to
interrupt such an interesting discussion, and
I rarely feel that it is my place to speak on
behalf of the Court at these meetings because

I really don’t know what they will think about
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it, but I have been a veteran of these
discussions now for 10 years. Judge Guittard
and I worked on this a long, long time ago.
These arguments have been made in the halls of
Congress, in the halls of the Legislature, in
the halls of commissioner’s courts, and they
convince me whenever I need convincing that
there is such a thing as infinity, and it’s
always possible that this group or some other
group will come along and solve it, but I do
want to say that it is a string without an end
as nearly as I have been able to tell, and I
do hope we won’t get so bogged down in it that
we take away from the other work the committee
has to do.

I mean, I know some of these problems
have to be solved, and there are a lot of
other attractable problems in the rules, but I
think my colleagues would say to you, probably
to a person, that as between worrying about
this for six or eight hours and worrying about
something else for six or eight hours almost
anything else would be better. So, I mean,
they have made a proposal here, and I don’t

mean to say that we shouldn’t talk about it or
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try to solve some of these problems, but some
of them really are attractable, and David
knows this. We are going to go round and
round about this, too, for a long time, I
think.

CHAIRMAN SOULES: Well, what do
you suggest we do? Just move on or move as
quickly through this as we can?

JUSTICE HECHT: That’s my
suggestion is that you either kind of save
this for another day when there are fewer of
us here or whatever you think. I hate to
not -- we are anxious to see the report on the
appellate rules because we would like to do
something starting in January. So I hope you
get through the rest of it.

CHAIRMAN SOULES: Okay. Just
one question about the -- how are the exhibits
handled, Judge Brister?

HONORABLE SCOTT BRISTER: Same
way as the court reporter.

CHATIRMAN SOULES: Does the
court recorder keep the exhibits until the
trial is completed?

HONORABLE SCOTT BRISTER: Marks
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them ﬁith the same sticker, files them with
the clerk, makes copies, takes them to the
court of appeals.

MR. MCMAINS: Do they index on
the tape where they are admitted or excluded?

HONORABLE SCOTT BRISTER: No.
There is a log. You do a separate log as
described in here and attach to that just
basically an exhibit 1list.

MR. MCMAINS: I know, but can
you find out on the tape where it’s admitted
or excluded?

HONORABLE SCOTT BRISTER: Sure.

MR. MCMAINS: With that log?

CHATRMAN SOULES: They are
supposed to keep that logged.

HONORABLE SCOTT BRISTER: The
log will say, "Exhibit No. 1 was admitted at
marker 0348 on the tape."

MR. MCMAINS: Okay. That'’s
what I was wondering.

PROFESSOR DORSANEO:

Mr. Chairman?
CHAIRMAN SOULES: Okay. Bill

Dorsaneo.
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PROFESSOR DORSANEO: I suggest
on this that we follow the committee’s vote
and have one copy of the transcription of the
tapes filed with a notice sent to the
appellees that it has been filed. We can work
on content of the notice, and frankly, I would
probably prefer not to call this thing an
appendix to the brief because that sends
people off in thinking about it in a different
way and just call it the -- something.

CHAIRMAN SOULES: Well, come up
with a --

PROFESSOR DORSANEO:
Transcribed recording, you know, transcription
of the recording. And with that we are
probably pretty much through if we can get
past these issues about whether we want there
to be something said about the equipment,
something said about the recorder and the
qualifications of the recorder, and something
said about the judge’s responsibility. With
respect to that paragraph (6) being necessary
or unnecessary, the real reason why it’s in
there, Judge Brister, is that people want to

emphasize that point.
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HONORABLE SCOTT BRISTER: They
want to say it twice?

PROFESSOR DORSANEO: Yes.

HONORABLE C. A. GUITTARD:
That’s right.

PROFESSOR DORSANEO: So as far
as I’m concerned the only thing we need to
consider here for the committee to be able to
do what it can accomplish would be the detail
on the equipment, a separate thing, and we
want the rule to say that the equipment has to
have four tracks.

HONORABLE SCOTT BRISTER: That
would be fine.

PROFESSOR DORSANEO: It’s not
all right to say eight tracks because that'’s
technologically unsatisfactory. |

HONORABLE SCOTT BRISTER: At
least four tracks, and that would be fine.

PROFESSOR DORSANEO: Okay. Why
don’t we just by consensus agree to do it like
that, and we will change it to that?

CHATIRMAN SOULES: Okay.

PROFESSOR DORSANEO: Would it

be all right, Judge Brister, to say with
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respect to the qualification of the recorder
that not just that the recorder will be
selected by the judge but that the judge will
do something formal with respect to that
recorder until some certifying agency -- well,
maybe we don’t want to mention that. Maybe
you have convinced me of that, too, but I
think it’s probably too late. We’ve already
talked about it. If it’s going to happen,
it’s already going to happen.

HONORABLE SCOTT BRISTER: I
mean, my recollection is my court recorder
took an oath, for one thing, to do the
proceedings, takes an oath every time she
files the oath or at least a certificate every
time she files the tapes, and I mean, I don’t
know how many oaths you want us to take that
we are really going to try. One more?

PROFESSOR DORSANEO: No. Just
one.

HONORABLE SCOTT BRISTER: I
mean, we really are trying to do --

HONORABLE C. A. GUITTARD: I
think perhaps the committee’s concern was with

the judges that are not as careful as Judge
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Brister is, and we want to tell him just what
to do. I don’t know whether that’s necessary
or not, but I think that was the concern of
the committee.

CHAIRMAN SOULES: Yes. Anne
Gardner.

MS. GARDNER: This is probably
not appropriate, but it’s more a general
guestion. I have some concern that our
committee might be perceived as approving the
use of --

HONORABLE C. A. GUITTARD: No.

MS. GARDNER: Well, but yet
others outside the committee might perceive
that we are, and the Supfeme Court may, and of
course, they will not if they read the
transcription, but if there is not some
comment made by adopting the rule with respect
to recordings that we are not approving the
use of them and that once they are set in
concfete it would tend to perpetuate itself,
and I’m wondering what our goal is in putting
the rule in and adopting the rule.

HONORABLE C. A. GUITTARD:

Well, that’s expressly provided in subdivision
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(6) of proposed Rule 264a, "does not itself
authorize any court recorded proceedings by
electronic equipment in lieu of stenographic
means."

CHAIRMAN SOULES: Time out.
What we are going to do is step through the
mechanics of this. That’s all we are going to
talk about. Okay. The mechanics are getting
done or the logistics, maybe it’s a better
word, are getting done.

HONORABLE SCOTT BRISTER: Let
me make just one more mechanical suggestion.
264a.

HONORABLE DAVID PEEPLES: What
page is that?

HONORABLE SCOTT BRISTER: Pages
62 and 63. The duties of the court recorder
and the duties of the court reporter, almost
everything -- 80 percent of the court recorder
is identical gquotes to what’s under court
reporter, the same words. You ought to say --
(a) ought to be duties of court reporters and
recorders, and if you want a separate section
to add some stuff on recorders you might

consider doing that, but you know, most of
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these under court recorders, (2) is identical
to (1) under (a), (6) is identical to (2), (7)
is identical to (3), (10) is identical to (4),
(11) is identical to (5), (12) is identical to
(6). It just makes the rule twice as long.

CHAIRMAN SOULES: Okay. 264b,
the first one we are going to say "at least
four tracks" and otherwise leave it as 1is.

HONORABLE SCOTT BRISTER: How
about make it the court shall have a backup
capacity rather than the equipment?

CHAIRMAN SOULES: Okay. Done.
No. 2, I guess we are going to take out the
"who shall be certified" and so forth and just
leave it to the judge to appoint a properly
qualified official.

HONORABLE SCOTT BRISTER: I
don’t have any problem saying the judge shall
appoint a capable, qualified, you know,
non-felon or whatever you, you know, want to
say but --

CHAIRMAN SOULES: But it’s not
going to be a court reporter.

HONORABLE SCOTT BRISTER: There

is nothing to be gained by certification in
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this area in my humble opinion.

CHAIRMAN SOULES: This says
that the judge shall appoint a court reporter
to be the --

HONORABLE C. A. GUITTARD: No.

HONORABLE SCOTT BRISTER:

That’s in the alternative.

HONORABLE C. A. GUITTARD:
That’s instead.

MR. JACKSON: But are you going
to make him use a tape recorder because court
reporters don’t want to use a tape recorder?

HONORABLE C. A. GUITTARD:

Well, in that case he wouldn’t be appointed as
a recorder, would he?

CHAIRMAN SOULES: Okay. Under
(2) it’s going to be "a judge shall appoint a
qualified recorder."™ You can use more words
than that if you wish, but that’s what the
substance of it is.

HONORABLE C. A. GUITTARD: Just
put "qualified.™"

CHATRMAN SOULES: Pardon me?

HONORABLE C. A. GUITTARD: Just

put "qualified court recorder."
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CHATRMAN SOULES: Who shall
take an oath, I guess.

HONORABLE SCOTT BRISTER: Just
something in there to indicate that it’s --
you know, the judge should make sure it’s
somebody with half a brain, et cetera.

CHATRMAN SOULES: Well, I do
have a concern about this person and whether
or not this person is an officer of the court.
Some formality should -- do you agree, Judge
Brister?

HONORABLE SCOTT BRISTER: Sure.
Sure.

CHAIRMAN SOULES: Some
formality should be observed.

HONORABLE SCOTT BRISTER: I
think they ought to swear to faithfully
execute their duties the same as everybody
else would.

CHAIRMAN SOULES: Judge Brister
is going to provide us with the text of the
oath.

HONORABLE SCOTT BRISTER: Oh,

CHAIRMAN SOULES: During any
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court proceedings should the recorder make
sure that the person is recording or speaking
so they can be heard, not the judge, or should
there be anything about that? It’s either
recorder or nothing. Judges don’t want to do
that.

MR. JACKSON: It should be the
recorder, same as the court reporter. I agree
with Judge Brister, but the question I have
is, are we going to make them prepare a
statement of facts? 1It’s in here that they
have to, and when it comes down to reality
you’re not going to have a tape recorder
person that’s going to be typing these things
up.

CHATIRMAN SOULES: Where 1is
that?

HONORABLE SCOTT BRISTER: No.
Statement of facts --

PROFESSOR DORSANEO: Statement
of facts 1is tapes of the statement of facts.

HONORABLE SCOTT BRISTER: -- 1is
defined to be the tapes.

MR. JACKSON: To be the tapes?

CHAIRMAN SOULES: Yeah. It’s
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just the tapes.

PROFESSOR DORSANEO: The tape
is it.

MR. JACKSON: Okay.

CHATRMAN SOULES: The tape
itself. The certificate of the judge, is that
to be eliminated completely?

HONORABLE SCOTT BRISTER:
Please.

PROFESSOR DORSANEO: Yes. Yes.

CHAIRMAN SOULES: Okay. (4) is
out. (5) is 1in.

HONORABLE SCOTT BRISTER:

That’s fine.

CHAIRMAN SOULES: If we omit

(4) .

PROFESSOR DORSANEO: Let (6) be
renumbered.

CHAIRMAN SOULES: What’s this
now?

PROFESSOR DORSANEO: Keep (6)
but renumber it.

HONORABLE C. A. GUITTARD: (5)
and (6) would be (4) and (5).

CHAIRMAN SOULES: Okay. Does
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that take care of 264Db?

HONORABLE SAM HOUSTON CLINTON:
Wait, wait. Before you -- as I understand
that the very first line says "in civil
cases." This is limited only to civil cases?

HONORABLE C. A. GUITTARD: In
which --

HONORABLE SAM HOUSTON CLINTON:
Is that right?

CHAIRMAN SOULES: No. Judge,
it says, "Any court authorized by the Supreme
Court in civil cases.™"

HONORABLE SAM HOUSTON CLINTON:
Civil cases.

CHAIRMAN SOULES: "Or the Court
of Criminal Appeals in criminal cases."

HONORABLE SAM HOUSTON CLINTON:
I kXnow but -- okay. Or the Court of Criminal
Appeals.

CHAIRMAN SOULES: In criminal
cases. Is that okay --

HONORABLE SAM HOUSTON CLINTON:
All right.

CHAIRMAN SOULES: -- with you?

HONORABLE SAM HOUSTON CLINTON:
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Okay. Don’t look for any, but the reason I
raise that is it is not then clear in some of
these other implementing provisions. If what
we have just said is true, for example, the
statement of facts that is in whatever this
rule is that talks about it, who has
responsibility and all of that, apparently you
are going to have a different procedure if it
is done by a recorder or if it is not done by
a recorder.

CHAIRMAN SOULES: I think

that’s right. I think that’s right. VYes,

sir.

HONORABLE SAM HOUSTON CLINTON:
Okay.

CHAIRMAN SOULES: Okay. Are we
done now with the electronic? Okay. Okay.

We have got to get to Steve Yelenosky’s point.
How do we get a written transcription of the
electronically recorded statement of facts for
an indigent?

HONORABLE SCOTT BRISTER: I
would propose we just send it up both ways to
the court. As I indicated, there are two

places here, one where it says you do the
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statement of facts without cost and one where
it says you do the typewritten thing from it.
It seems to me like that’s a policy decisionﬂ
You could ask the Supreme Court whether they
think and all -- you know, whether it ought to
be all a county cost or the indigent ought to
do it themselves or the judge cught to decide
it either way, or you can just do a vote on
it. I mean --

CHAIRMAN SOULES: Let’s give
them a recommendation one way or the other.
What do you recommend, Steve?

MR. YELENOSKY: Well, I mean,
currently if you are entitled and you meet the
requirements either because of an affidavit of
inability or because of the state statute to
have an appeal without cost you are not
required to type up yourself or do anything
like that. The cost 1s born generally by the
official court reporter as part of his or her
duties. So to do anything but duplicate that
would be unfavorable from my perspective for
indigents.

CHATRMAN SOULES: Is the

official court reporter paid for the time as
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though they were in court while they are
preparing the free transcript?

HONORABLE SCOTT BRISTER: No.
They have to do it on their own time,
supposedly.

CHAIRMAN SOULES: Now, these
recorders are going to be paid, or they are
not going to be paid commensurate with court
reporters?

HONORABLE SCOTT BRISTER: Oh,
about half as much.

MR. JACKSON: You are talking
about just the salary, though.

HONORABLE SCOTT BRISTER: Yeah.
Well, they don’t get anything -- I mean, gross
annual salary 1is a quarter of what a court
reporter makes, half as much salary, and zero
typed up appeals.

CHAIRMAN SOULES: So what
entity, what individual, what person bears the
cost of this transcription, written
transcription, of the electronically recorded
tape?

HONORABLE SCOTT BRISTER:

That’s unclear.
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HONORABLE C. A. GUITTARD:
Leave it to the judge to determine that.

CHAIRMAN SOULES: Well, then
he’s got to go to the commissioners court or
somebody.

HONORABLE SAM HOUSTON CLINTON:
Well, first of all, I think you cured it by
saying the Court of Criminal Appeals can
authorize to use this procedure. Isn‘t it?

CHAIRMAN SOULES: I’m sorry.

HONORABLE SCOTT BRISTER: No,
no, no. I‘'m talking about indigent prisoners
that are suing the judge for putting them in
jail and their attorney for legal malpractice
and the sheriff for arresting them. civil
cases.

CHATRMAN SOULES: Civil cases.

HONORABLE SAM HOUSTON CLINTON:

Oh, okay.

HONORABLE SCOTT BRISTER: I
really would -- and I propose that I come up
with some -- and I will work with Steve or
whoever else, some language. There ought to
be some -- if he has got a hundred pages of

typewritten transcript on file already, there
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ought to be some mechanism where the judge can
say, "Don’t shift that onto the county when
you are making us read" -- see, I may not be
able to come up with it.

HONORABLE C. A. GUITTARD: I’d
appreciate it if you would do that as soon as
you can and get a copy to Dorsaneo and me.

HONORABLE SCOTT BRISTER: Yeah.

MR. YELENOSKY: I mean, it'’s
not just a question of language. I mean, I
think Judge Brister is pointing out that he
feels in some instances that indigents ought
to have to type it up themselves, and if
that’s true, it should also be true that when
there is a court reporter that the burden
should not beqshifted to the court reporter in
those instances, if you agree with that. I
just didn’t see the distinction.

HONORABLE SCOTT BRISTER: No.
It’s not the same because nobody can read the
court reporter’s notes.

MR. YELENOSKY: Right.

HONORABLE SCOTT BRISTER: This
is a tape that anybody can type up. The

question is whether we should at county
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expense send it out to some service and ask
them to type it up and pay them for it, or if
the guy is filing hundred-page typed
transcripts and has a typewriter and plenty of
time, wﬁether we should just ask him to do it,
just his contribution to society.

MR. YELENOSKY: Well, aside
from that I guess the built-in checks that you
have identified about opposing counsel making
sure that the transcript is correct, probably
you wouldn’t have the same confidence in that
transcription, but that’s a different concern
than mine.

HONORABLE SCOTT BRISTER:
Indigent appeals that’s usually not a problen.

MR. YELENOSKY: I’'m just
wondering about the discretion to decide
whether or not somebody is going to have to
type up their own transcript.

HONORABLE SCOTT BRISTER: Yeah.
We will talk about that.

CHAIRMAN SOULES: Well, some
indigents can’t read and write, much less
type.

HONORABLE SCOTT BRISTER: Sure.
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Sure.

CHATIRMAN SOULES: And they
can’t go type up something. I mean, they may
be able to listen to it, and if they can’t get
that done, I don’t see how we can burden the
appellate process. We have got to give them a
way to get that done.

HONORABLE SCOTT BRISTER: But
we have made special rules for prisoner
indigents in other circumstances because we
all know this is a problem, the prison house
lawyer, and I’m just suggesting we ought
to -- if I can’t come up with it, I can’t, but
take a few minutes and see if we might come up
with something to cut them out.

CHAIRMAN SOULES: Okay. I
mean, it’s one alternative that the court will
engage someone to cause it to be typed up to
get that paid. It’s just going to have to be
a piece of the court’s budget, I guess, or the
county probably. Okay. Anything else on
this? Elaine.

PROFESSOR CARLSON: I just had
a quick question that I really don’t

understand on this one. We said that the
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tapes that are filed constitutes the statement
of facts. So if you file all of.the tapes, is
that a complete statement of facts so you
don’t have to designate a partial statement of
facts? Is that how it works?

HONORABLE SCOTT BRISTER:
Uh-huh. 1I’1l1 explain that to you.

PROFESSOR DORSANEO: Uh-huh.

CHAIRMAN SOULES: Is that how
it still works?

HONORABLE C. A. GUITTARD:

Yeah.

CHAIRMAN SOULES: Okay. Any
other questions that you need clarified on
this so we can move on?

HONORABLE C. A. GUITTARD: I
guess that’s it.

CHAIRMAN SOULES: Okay. Now
that we.want to go to the --

PROFESSOR DORSANEO: No. A few
more on this one.

CHAIRMAN SOULES: Okay. What'’s
next, Bill?

PROFESSOR DORSANEO: All right.

If you will look at the cumulative report
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dated November 14, 1994, this is updated based
upon the action that we took at the September
16th meeting, and actually now we have been
through, I believe, virtually every item in
here concerning the appellate rules with the
exception of Appellate Rule 52. There are,
however, three or four items that required
further consideration because they were sent
back to us or for other reasons should have a
tiny bit more consideration.

Let me just go to those quickly. The
first one is Rule 16 on page 8. That, if you
will remember from last time, is the court of
appeals unable to take immediate action
proposal. At the last meeting on September
16th we decided to draft an alternative to the
last sentence with the issue being what should
happen after the court that doesn’t have
jurisdiction takes action because the court
that does is unable to take immediate action.
The alternative, based upon our discussion
last time, is indicated at the bottom of the
page.

I would for our purposes here today like

to change the word in the consideration of the
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alternative "transferor court," to change
those words to "court having jurisdiction.®
That would be more parallel to the original
languag