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Enclosed please find the following documents for your review prior to our
meeting on July 21 and 22, 1995:

Copies of the revised discovery rules reflecting changes made at
the full committee’s May meeting and additional changes made by
the discovery sub-committee in June. This version is double
spaced and is redlined to show changes made since the May

A clean copy of the revised rules which has been formatted to fit

1.

meeting;
2.

a fewer number of pages;
3.

A disposition table prepared by Alex Albright showing the
disposition of the discovery rules as they are currently numbered
versus the numbers they received in the enclosed draft.

Pursuant to Luther Soules’ letter, I would ask that any suggested changes to these
rules be submitted to me and Luther Soules in writing prior to July 18, 1995. All
-changes to these rules that are submitted to me in writing will be circulated to all
members of the committee prior to our meeting on July 21st and 22nd.

If there are any questions, pl@se do not hesitate to give me, or Trey Peacock (in
my office, 713/653-7808) or Alex Albright (at the UT Law School 5 12/471-1340)

a call.

Sincerely,

Stephen D. Susman
SDS-120269-njs
Enclosures
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Supreme Court Advisory Committee

Discovery Subcommittee

Proposed Rules of Discovery
JUNE 30, 1995 DRAFT
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Preface: Comments to the Proposed Rules

The Subcommuttee recoenizes that this draft of the proposed rules contains

inconsistencies n its format. numbering, and use of some words. The Subcommittee will co

through the rules and resolve these inconsistencies after the workine draft is approved by the

Advisorv Committee. and before the final draft is presented to the Supreme Court.

In drafting these proposed rules, the Subcommittee proposes, in some instances, to rely
upon comments to illustrate or explain the intended application of a particular rule. Some
comments have been drafted; others will be added later. Should the full Supreme Court
Advisory Committee or the Court decide that the reliance upon comments is inappropriate,
some rules may require minor revisions to account for the removal of the comments.

The proposed rules concerning discovery vehicles require parties to "file" and "serve”
their requests for discovery and responses thereto. The Subcommittee presumes that there

will be a general rule requiring parties to file with the clerk and serve on all other parties

pursuant to Rules 21, 21a, and 74.
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RULE 1. Discovery Limitations (revised 6/21//95)

1. Suits containing c€laims seeking $50,000 or less.

a. Applicability. If in any suit the plaintiff's pleadings affirmatively seek only monetary
recovery of $50,000 or less, excluding costs, pre-judgmentpretudgsment interest and attorneys'

fees, discovery shall be limited as provided in this section, unless governed by a Discovery

Control Plan. No amendment bringing the amount of recovery above $50.000 shall be allowed

at such time as to unduly prejudice the opposing party and in no event later than 30 days before

trial. _If by a claim, amendment, or supplement filed more than 30 days before trial, any party
seeks relief other than monetary recovery or in excess of $50,000, excluding costs, pre-
Judgmentprefudgment interest and attorneys' fees, this section shall no longer apply to the suit.
When a timely filed pleading renders this section no longer applicable, discovery shall be
reopened and completed within the limitations provided in section 2 or 3 of this rule and any
person previously deposed may be redeposed.

b. Limitations. In addition to the limitations provided elsewhere in these rules:

(1) Discovery Period. All discoverv shall be conducted during the discovery period

The discovery period shall begin when the suit commences and shall continue until 30 davys

before trial,
(2+)  Total time for oral depositions. Each party may have no more than 6 hours in

total to examine and cross-examine any and all witnesses in oral depositions. The parties may -

LA A

agree to expand this limit up to 10 hours in total, but not niore except by court order. The court

may modify the deposition hours so that no side or party is given unfair advantage.
(32) Interrogatories. Any party may serve on any other party no more than 15 written
interrogatories, including discrete subparts. Interrogatories asking a party only to identify or

authenticate specific documents-as-contemplated-by-Asticle IX-of the Rules-of Civil-Evidence,

however, are unlimited in number.

Discovery Subcommittee 6/20/95 draft .
Reflects changes after 6/16/95 meeting ' Page !4



-' _\‘Y -

A

“a .
-l - -'

------ iR O Hpor-modification-by-agreement—The-parties-mav-not agree-to-allow—any

party-frofe-than-10-houfs-to-examine-and-cross-examine-witnessesth-oral-depositions-under this

| secton-except-by-court-order:

2. Discovery Control Plan Suits.

a._Applicabiliry. _In any suit, the parties may agree and submit for court approval or the

court may order that discovery be conducted in accordance with a Discovery Control Plan
tailored to the circumstances of the specific suit.

b._Limitations._A Discovery Control Plan may address any issue concerning discovery or

the matters listed in Rule 166, and may change any discovery limitation set forth in these rules.
The discovery limitations applicable to section 3 of this Rule, however, shall apply unless
specifically changed in the Discovery Control Plan. The following provisions must be included

in a Discovery Control Plan,-mav-not-be-excluded-from-a-Discovery-Control-Plan by-agreement

ofthe-parties; and as to parts a and c. | below, onceence set forth in'the Discovery Control Plan,

may not be modified except by court order:
a. A trial date--by-court-order-orarequested-trial- date— by-agreement:
later-than30-days-prior-to-the-trial- date-orrequested-trial-date
¢. Deadlines for :
1. Joinder of additional parties;
2. Amending or supplementing pleadings;
3. Disclosing expert witnesses pursuant to Rule 10.;
3. All other suits.
a. Applicability. Unless the suit falls within section 1 of this rule; or is governed by
a Discovery Control Plan, discovery shall be conducted in accordance with this section.

b. Limitations. In addition to the other discovery limitations set forth in these rules:

Discovery Subcommittee 6/20/95 draft
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(1) Discovery Period. All discovery shall be conducted during the discovery
period. The discovery period shall begin on the earlierst of (a) the date of the
first oral deposition, or (b) the date the first response to written discovery other
than a Request for Standard Disclosure is due, and shall continue for ro-mere

than-9 moﬁths or until 30 days before trial, whichever is earlier. The parties mav

agree to a longer or shorter Discovery Period, but they may not aeree to a

Discovery Period of more than 12 months unless the suit is soverned bv a

Discoverv Control Plan under section 2 of this nule.

(2) Total time for oral depositions.v During the discovery period, each side,
the plaintiffs and the defendants, shall have no more than 50 hours to examine
and cross-examine in oral depositions opposing parties and experts designated by
opposing parties and persons who are subject to the opposing party's control.
Third party defendants shall share the defendants' 50 hours with regard to issues
common to the defendants; however, third party defendants have an additional 10
hours for examination regarding issues upon which they oppose the defendants.
The oral deposition testimony of only two experts designated by any side shall
count against any limitation of that side's total deposition testimony-applicable
under-Rule-1. If any side designates more than two experts pursuant to Rule 10,
the opposing side shall be allowed an additional six hours to depose each
additional expert designated. The court may modify the deposition hours so that
no side or party is given unfair advantage.

(3) Interrogatories. During the discovery period, any party may serve on any
other party no more than 30 written interrogatories, including discrete subparts.
Interrogatories asking a party only to identify or authenticate specific documents
as-contemplated-by-Artiele IX-of the- Rules-of Civil- Evidence, however, are

unlimited in number.

Discovery Subcommittee 6/20/95 draft
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Section [ does not apply 1o suits seeking injunctive relief,_or orders concerning divorce or. child

USTOAY,

cusio

Discovery Subcommittee 6/20/95 draft
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RULE 2. Modification of Discovery Procedures and Limitations: Conference Required

(revised 6/21/95)

1._Modification of Procedures. Except where specifically prohibited, the procedures and

limitations set forth in these rules may be modified in any suit (1) by the agreement of the
parties, or (2) by the-court order for good reason.

2. Conference. All discovery motions or requests for hearings on discovery shall contain a

certificate by the party filing same that efforts to resolve the dispute without the necessity of

court intervention have been attempted and failed.

Discovery Subcommittee 6/20/95 draft
Reflects changes after 6/16/95 meeting Page 3+



RULE 3. Permissible Discovery: Forms and Scope (revised 6/21/95)

1. Forms of Discovery. Permissible forms of discovery are (a) requests for standard
disclosure, (b) requests for production of documents and tangible things, (c) interrogatories to a
party, (d) requests for admissions, (e) oral or written depositions, (f) motions for a mental or
physical examination of a party or person under the legal control of a party, and (g) motions for
entry upon and examination of real property. "Written discovery" as used elsewhere in these
Rules means requests for standard disclosure, feqaes{s—fer—ées*gﬂaﬂen-e{l-aﬂd—mfemaﬂen
regarding-expert-withesses: requests for production of documents and tangible things,
interrogatories to a party, and requests for admissions. Unless otherwise specified in these
Rules, the permissible forms of discovery may be combined within the same instrument and may
be taken in any order or sequence.

2. Scope of Discovery.

a. In General. Parties may obtain discovery regarding any matter that is relevant to the
subject matter in the pending action whether it relates to the claim or defense of the party
seeking discovery or the claim or defense of any other party. It is not ground for objection that
the information sought will be inadmissible at the trial if the information sought appears
reasonably calculated to lead to the discovery of admissible evidence.

b. Documents and Tangible Things. A party may obtain discovery of the existence,
description, nature, custody, condition, location and contents of any and all documents and
tangible things (including but not limited to papers, books, accounts, drawings; graphs, charts,
photographs, electronic or videotape recordings, data, and data compilations) that constitute or
contain matters relevant to the subject matter of the action. A person is required to produce a
document or tangible thing that is within the person's possession, custody, or control. If a person
does not have actual physical possession, but has a superior right to compel the production from

a third party, the person has possession, custody or control

Discovery Subcommittee 6/20/95 draft
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¢. Persons With Knowledge of Relevant Facts. A party may obtain discovery of the
identity and location (name, address and telephone number) of persons having knowledge of
relevant facts, and a brief statement of each identified person's connection with the case. A
person has knowledge of relevant facts when that person has or may have knowledge of any
discoverable matter. The information need not be admissible to satisfy the requirements of this
subsection and personal knowledge is not required.

d. Trial Witnesses. A party may obtain discovery of the identity and location (name,
address, telephone number) of persons who are expected to be called to testify at trial, other than
rebuttal or impeaching witnesses the necessity of whose testimony cannot reasonably be
anticipated before the time of trial.}

e. Fxpert Wimesses. A party may obtain discovery of the identity of and information
concerning expert witnesses only pursuant to Rule 10.

{+-*Fthe existence and contents of any insurance agreement under which any person
carrying on an insurance business may be liable to satisfy part or all of a judgment which may be
rendered in the action or to indemnify or reimburse for payments made to satisfy the judgment.
Information concerning the insurance agreement is not by reason of disclosure admissible in
evidence at trial. For purposes of this paragraph, an application for insurance shall not be treated
as part of an insurance agreement.

e T

g Settlement Agreements. A party may obtain discovery of Fthe existence and contents

of any settlement agreement. Information concerning the settlement agreement is not by reason

of disclosure admissible in evidence at trial.

! Language from current Rule 166.

Discovery Subcommittee 6/20/95 draft
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hg. Witness statements. A witness statement, regardless of when made, is discoverablie,
unless privileged. A "witness statement” is (1) a written statement signed or otherwise adopted
or approved in writing by the person making it, or (2) a stenographic, mechanical, electrical or
other type of recording of a witness' oral statement, or any substantially verbatim transcription of
such a recording. A lawyer's notes taken during a conversation or interview with a witness is
not a "witness statement." Any person may obtain, upon written request, his or her own
witness statement concerning the lawsuit, that is in the possession, custody or control of any
party.

i.th) Potential Parties. A party may obtain discovery of the identity and location (name,

address and telephone number) of any potential party.

Comments:

1. The definition of documents and tangible things has been revised to make clear that
everything, regardless of its form, is within the scope of discovery if it relevant to the subject
matter of the action, and properly requested by an appropriate discovery device.

2. Subdivision c. requires parties to make a "brief statement of each identified person's

connection with the case.”" This provision does not require a narrative statement of the facts the

person knows, but at most a few words describing the person's identity as relevant to the lawsuit.
" n

For instance, "treating physician”, "eyewitness", "chief financial officer”, "director”, "plaintiff's
mother and eyewitness to accident”.

3. The sections in current 166b concerning land, experts, and medical records are deleted from
this rule, but it is not intended that these areas are now exempt from discovery. They are clearly
within the scope of discovery, and are discussed in the specific discovery vehicles intended for
their disclosure. See Rule 9(2)(H&(¢)(medical records) ; Rule 23 (land) and Rule 10 (experis).

Discovery Subcommittee 6/20/95 draft
Reflects changes after 6/16/95 meeting Page x*



RULE 4. Privileges and Work ProductEsemptions-from-Discovery. (revised 6/21/95)

1._Privileges. A party may not discover any matter protected from disclosure by any privilege.

2. Work Product:

a._Scope. The following is not discoverable:

(1} General. Anything made or prepared in anticipation of litigation or for trial

by or for a party or a party's representative (including the party's attorney. consultant. surety

indemnitor, insurer, or agent) is not discoverable except upon a showing that the partv seekine

discovery has substantial need of the materials in the preparation of the party's case and that the

party is unable without undue hardship to obtain the substantial equivalent of the factual

information contained therein by other means. Even if the required showing is made, the court

shall protect against disclosure of the mental impressions, opinions, conclusions, or legal

theories concerning the litication, and limit disclosure to the extent possible to the needed facts.

(2} Anrorney's mental processes. The mental impressions, opinions. conclusions.

and legal theories of an aftorney or attornev's representative prepared in anticipation of litication

or for trial are not discoverable except when necessarily disclosed when responding to discovery

concerning witnesses, exhibits. expert witnesses, or contentions as provided for in these Rules

(3) Consulting experts._A consulting expert's identitv, mental impressions. and

opinions are not discoverable. A consulting expert is an expert who has been informally

consulted. retained. or specially employed by a party in anticipation of litieation or in

preparation for trial, and will not be called to testifv as an expert, and whose mental impressions

and opinions have not been reviewed by a testifying expert.

b. Exceptions. The following is discoverable, even if prepared in anticipation of

litigation or for trial:

(1) Fxperts. The information concerning experts that is discoverable under Rule

10.

Discovery Subcommitiee 6/20/95 draft
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21 Witness Statemenis. Witness statements that are discoverable under Rule

t3) Photographs. Any photographic or electronic image of underlving facts

(¢.g.. a photouraph of the accident scene) is discoverable. A photographic or electronic image of

something other than underlyine facts may be privileged (e.£.. a consulting expert's video of an

experiment). A photographic or electronic image of any sort that a party intends to offer into

evidence, however, is discoverable.

(4) Fuacts. The relevant facts, however acquired, within the knowledge of any

party or its representatives, including the identity of persons with knowledge of relevant facts.

Although a communication or document containing relevant facts mav be privileged under this

rule. this rule does not prevent discovery of the facts contained therein by means other than the

discoverv of the communication or document.

(3) Texus Rule of Evidence 303(d). 1If there is no attorney-client privilege under

Texas Rule of Evidence S03(d), work product is discoverable.

Discoverv Subcommittee 6/20/95 draft
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(revised 6/21/9%)

1. Duty to Respond. When responding to requests for written discovery, a party shall make

a complete response, based upon all information reasonably available to the responding party or

_ its attorney at the time the response is made. If the requesting party has served on the

responding party a readable-computer readable filedisk setting out the discovery requests, the
responding party's answers, objections and other responses shall be preceded by the request to
which they respond; otherwise, the responding party is under no obligation to restate the request
when responding.

2. Duty to Amend or Supplement Discovery Responses. A party is under a duty
reasonably promptly to amend or supplement its prior responses or document productions
responsive to written discovery requests if the party learns that a prior response or production
was incomplete or incorrect when made, or, although complete and correct when made, is no
longer complete and conect.:Aa-ameédmemerupplemem-ﬁ}ed»eﬁéeeumem&pfeéueeé%ss
amendment or supplement shall be in writing, filed and served, with-the-elerk: and need not be

verified. Amendment or supplementation is required when amending or supplementing a

response to a written discovery request seeking the identitication of persons with knowledge of

relevant facts. trial witnesses or expert witnesses. Amendment or supplementation is not

required for other responses if the additional or corrective information or documents have

otherwise been made known to the other parties in discovery or in writing. Except as otherwise

provided bv these rules, amended or supplementary responses or productions served less than

thirtv davs before trial are presumptively made without reasonable promptness.

3. Additional Discovery After Amendment or Supplementation. If the amendment,

supplement or document production occurs during any applicable Discovery Period, the

| opposing party may seek from the other party or the court departures from the discovery

Discovery Subcommittee 6/20/95 draft
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limitations imposed under Rule 1 upon a showing that the opposing party is unable to complete
discovery relating to any new information disclosed in the amendment or supplement within the
Discovery Period. If the amendment, supplement, or document production occurs after any
applicable Discovery Period,~ the opposing party may reopen discovery. A party must respond
to reopened written discovery served under this Rule the day before trial or within 20 days after
the date of service, whichever is earlier. The reopening side is allowed five (5) hours of
deposition time in addition to that provided in Rule 1. Such discovery shall be limited to matters
related to any new information disclosed in the amendment or supplement. The court may allow

additional discovery as needed.

Comment:

This rule imposes a duty upon parties to make a complete response to written discovery based
upon all information reasonably available. - -

Discovery Subcommittee 6/20/95 draft .
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1. Exclusion or continuance. If a party fails to timely disclose information during

discovery, and is unable to show that such failure did not cause the opposing party to be

unprepared in a way that may eaffect the outcome of the trial, then the court shall either exclude
the information not timely disclosed or continue the trial to allow the opposing party to prepare
to confront or use the previously undisclosed information. If the failure to disclose does not
cause the opposing party to be unprepared in a way that may affect the outcome of the trial, the
court may admit the evidence and proceed with ti1e trial. The party who failed to timely disclose
has the burden of showing that the opposing party is not unprepared in a way that may affect the
outcome of the trial. Nothing in this rule limits the court's authority to grant a continuance.

2. Costs and expenses. If the court continues the case, the court may impose anythe
expense caused byef the delay, including attorney's fees and any difference between pre-

disclose.

Note to the Sanctions Committee:

The Discovery Committee has not addressed sanctions for failure to timely disclose information

in_accordance with Rule 5. and leaves that issue for the Sanctions Committee to address. The

Discoverv Committee. however, does recommend that some sanction be imposed on parties that

tail to provide discoverv "reasonably promptlyv." even if provided more than 30 days before trial.

Discovery Subcommittee 6/20/95 draft
Reflects changes after 6/16/95 meeting Page ] *:



- o . - , : , , , - [ ;
s o

RULE 7. Presentation of Privileges and Objections to Written Discovery (revised 6/20/95)

1. Objections. A party shall not object to an otherwise proper request on grounds that it
calls for specific materials or information that are subject to a privilege pursuant to Rule 4, but
shall withhold the privileged materials or information pursuant to section 2 of this rule. If a
written discovery request is otherwise objectionable, the responding party shall object
specifically in writing within the time required for the response by stating the basis of the
objection and the extent to which the party is refusing to comply with the request. A party
should comply with so much of the request as to which the party has made no objection, unless
that-party-has-determined-that-it is unreasonable under the circumstances to do so before
obtaining a ruling on the objection. Objections shall be made only if a good faith factual and
legal basis for the objection exists at the time the objection is made. Any objection not
specifically stated within the time required or obscured by numerous unfounded objections is
waived unless the court excuses the waiver for good cause shown.

2. Withholding Privileged Information and Materials.

A party may preserve a privilege from syririen discovery onlv in accordance with this

section.

(a) Asserting a Privilege. A-party-may-preserve-a-privilege-from-discoverv-only4n
accordance-with-this-seetion—If materials or information responsive to a request are privileged,
the party shall withhold the privileged materials or information from the response. If a request is

both-objectionable-and-calls for privileged materials or information in response, but is also

otherwise objectionable, the responding party shall first object pursuant to section 1 of this rule,

and only upon compliance with the request or any part thereof, withhold responsive privileged
materials or informgtion pursuant to this section. When a party actually withholds specific
information and materials responsive to a request on grounds of privilege, either-when making
the original response ander thereafter ifwhen making an amended or supplemental response, that

party shall file a withholding statement, as part of the response to the discovery request or

Discovery Subcommittee 6/20/95 draft
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separately, stating that information or materials responsive to the request have been withheld and
the privilege(s) relied upon.

(b) Description of Withheld Materials or Information. After receiving a withholding
statement-, the party seeking discovery may file and serve upon the withholding party a request
that the withholding party identify the information and materials withheld. Within 15 days of
service of that request, the withholding party shall file and serve a description of the information

and materials withheld that makes the claim of privilege expressly and describes the nature of

the information or materials withheld in such a manner that, without revealing the privileged

information itself, will enable other parties to assess the applicability of the privilege —2

(c) Lxemption from Withholding Statementfricl-PreparationMateriads. Privileged

communications to or from a lawver or lawver's representative or privileced documents of a

lawver or lawver's representative

. (1) created or made from the point at which a partv consults a lawver with a view to

obtaining professional legal services from the lawver in the prosecution or defense of+ a specific

claim in the litigation in which discovery is requested. and

(2) concerning the litigation 1n which the discovery is requested

need not be included in a withholding statement or description except upon court order for good

%—MM%MMWWW{%M@MMM%W@
Hr-which-the-diseovery-isrequested-need-not-be-included-in-a-withholding statementor

3. Hearing. Any party may at any reasonable time request a hearing on an objection or
privilege asserted in accordance with this rule. Aterbeforethe-hearing—+The party seeking to
avoid discovery shall presentpreduce any evidence necessary to support the objection or

withholding statement either by testimony at the hearing or by affidavits served upon opposing

parties at least seven days before the hearing-ortve-testimony. If the judge determines that an in

2 This language is from federal rule 26(b)

Discovery Subcommittee 6/20/95 draft
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camera reviewinspeetion of some or all of the requested discovery is necessary to rule on the l
objection or pri;/ilege, the requested discovery shall be segregated and produced thereafterto the i
judge in a sealed wrapper. Evidence necessary to support a privilege for information or

materials created by trial counsel in preparation for the litigation in which the discovery is

requested shall be produced only upon court order in appropriate circumstances.

4. Ruling. To the extentif-after-a-hearing the court sustains the objection or claim of

privilegewithholding-statement, the objecting party has no further duty to respond to that

request. If the court overrules the objection or claim of privilegewithholdingstatement, the

objecting party shall respond to the request within thirty (30) days after the court's action, or at
such time as the court orders. }-the-suit-proceeds-to-trial-without-a-hearing-on-properly-asserted
udge determines-that-the-objeetion-or-privilege-must-be-overruled-to-prevent-a-miscarriage-of
tistee:

Comments:

1. This rule provides for objections to the form of a written discovery request. The responding
party specifically objects to the request, and states whether the party intends to comply with the
request as specifically modified or not comply at all for specified reasons. If a party receives a
request for "all documents relevant to the lawsuit," the requesting party can object to the request
as an overly broad request that does not comply with the rule requiring specific requests for
documents, and refuse to comply with its entirely. See Loftin v. Martin, 776 S.W.2d 145 (Tex.
1989). A parry may also object to a request for a litigation file on the ground that it is overly
broadberad and on its face it seeks only materials protected by privilege. See National Union |
Fire Ins. Co. v. Valdez, 863 S.W.2d 458 (Tex. 1993). If a request seeks specific documents from
1980 to the present, the party may object that the documents from 1980 to 1990 are irrelevant,
and that it is overly burdensome to produce them. In such case, the party may produce the
documents from 1990 to the present, or refuse to produce any until the court resolves the
objection if producing according to a modified request will require a burdensome and
duplicative search if the court should overrule the objection.

2. The new rule dispenses with objections to written discovery requests on the basis that
responsive information or materials are protected by a specific privilege or immunity from
discovery. Instead, the rule requires parties that withhold such information or materials state
that they have been intentionally withheld, and identify the privilege upon which the party relies.

Discoverv Subcommittee 6/20/95 draft
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A party need not make a withholding statement if the only materials responsive 1o the request
that are being withheld are information and materials created by or for lawversfor-tricl-connsel
Jor the litigation, as it can be assumed that such information or materials will be withheld from
virtually any request on the grounds of attorney-client privilege or work-product. The
withholding statement should not be made prophylactically, but only when specific information
and materials have been withheld. Should additional privileged information or materials be
Jound subsequent to the initial response, an amendment or supplement to the discovery response
can include a withholding statement.

3+. Any party can request a hearing in which the court will resolve issues brought up in
objections or withholding statements. The party seeking to avoid discovery has the burden of
proving the objection or privilege, as under the current rules.

4. This Rule governs the preseimation of all privileges, including work product, set out in Rule 4
(now Rule 166b(3)). ‘

Discovery Subcommittee 6/20/95 draft
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RULE 8. Protective Orders

Any person against or from whom discovery is sought may move within the time required to
respond to the discovery request for an order protecting that person from the discovery sought,
except that -—-Aany party may move for such an order when an objection pursuant to Rule 7 is
not appropriate. The court may make any order in the interest of justice necessary to protect the
movant from undue burden, unnecessary expense, harassment or annoyance, or invasion of
personal, constitutional, or property rights, including but to limited to the following;

1. ordering that the requested discovery not be sought in whole or in part, or that the
extent or subject matter of discovery be limited, or that it not be undertaken at the time or place
specified,

2. ordering that the discovery be undertaken only by such method or upon such
terms and conditions or at the time and place directed by the court;

3. ordering for good cause shown that the results of discovery be sealed or otherwise

protected, subject to the provisions of Rule 76a.

Discoverv Subcommittee 6/20/95 draft
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RULE 9. Standard Requests For Standard-Disclosure

1. Request. At any time no later than 30 days before the end of any applicable Discovery
I Period or 30 days before trial, whichever occurs first, any party may file and SErveerve upon any
other party a Standard Request for Disclosure as set forth in this rule. The Request for Standard
Disclosure shall state:
"Pursuant to Rule 9, you are requested to make the following disclosures within 30
days of service of this request:
, [add specific subsections of part 23 of this rule under which disclosure is requested]."
A standard request for disclosure made pursuant to these rules is presumptively not
objectionable under Rule 7(1).
following standard requests for disclosure:
a. Provide the correct names of the parties to the lawsuit.
b. Provide the information set-ferth-in-Rule-3{2)e)-pertaining to persons with

knowledge of relevant facts set forth in Rule 3(2)(c);

¢. - Produce the indemnity_and: insuring and-settlement-agreements discoverable under

Rule 3(2)(f);

d. Produce the settiement agreements discoverable under Rule 3(2)(s):

ed. Produce the witness statements discoverable under Rule 3(2)(11g);

fe. In asuit alleging physical or mental injury and damages from the occurrence that is
the subject of the case, produce all medical records and bills that are reasonably related to the
injuries or damages asserted or, in lieu thereof, an authorization permitting the disclosure of such
medical records and bills;

g/ In asuit alleging physical or mental injury and damages from the occurrence that is
the subject of the case, produce all medical records and bills obtained by virtue of an

authorization furnished by the requesting party;
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/1t Produce any written instrument upon which a claim or defense is based;

i._Provide the information pertaining 1o expert witnesses set forth in Rule 10(2) and (3).

——e f—ldentitv-each-expert-discoverable-under Rule-10(1):

expected-to-testify:

have-been-provided-toreviewed-by-or-prepared-by-orforeach-expert-identified-in-response
to-section-h-above in-anticipation-of the-experts-testimony-and-discoverable under-Rule
Hothiter:

be-avatable-to-testifv-bv-oral- depesition:

32. Response. Except as provided for expert witnesses in Rule 10, aA party served with a

Standard Request for Disclosure shall file and serve a written response making the requested

disclosures within thirty (30) days after service of the request (fifty [50] davs if the request

accompanies citation), exeept-that-if the-request-accompanies-ciiation—a-defendant- may-serve-Hs
response-within50-days-afterservice-of the-ciation-and-petition-upon-that-defendant—unless the

time to serve a response is extended in the Request or by agreement or court order. A-party

" or-disclosur ingex I h-throu C cection-3-of

- this-Rule-need-notrespond-unti-the-time-set forth-+nRule10- If the response provides

information, as opposed to documents, it shall be verified in the manner required by Rule 12.
43. Respensive-Documents. Copies of the documents responsive to requests under section

3 of this Rule ordinarily shall be served with the response; however, if the responsive documents
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are voluminous . the response shall specify a reasonable time and place for the production of

documents, not more than 7 days from the date of the response.
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RULE 10. Expert Witnesses
1. Request. A party may request another party to designate: and disclose information

concerning; expert witnesses only through athe Sstandard Rrequests for Ddisclosure pursuant

An "expert witness" subject to discovery pursuant tounder this rule is an expert who may be
called as an expert witness at trial, and an expert used for consultation and who is not expected
to be called as an expert witness at trial, but whose opinions and impressions have been reviewed

by a testifying expert. If the expert has personal knowledge of relevant facts. a party also may

obtain discoverv as provided elsewhere in these rules.

2. Designatingen-of Expert Witnesses.

a._ Request. A party may make the following Standard Request for Disclosure pursuant

to Rule 9: Identifv (name. address and phone number) each expert discoverable under Rule

10(1) and state the subject upon which each identified expeﬁ is expected to testify. discoverthe

=

S-4-h-and-+—TFhe-responding-parev-shal-comply-with

b. Response. The response shall be made within thirty (30) davs after service of the

request (fifty [50] days if the request accompanies citation). Rule-S-in-respondingto-the

reguestlf such response is amended or supplemented, the presumption of Rule 5(2) that any

change is made without "reasonable promptness” begins (a) ~Ffor experts testifying about issues

upon which the responding party seeks affirmative relief, the earlier ofsupplementation-or
amendment-of the response-is-presumptively-made-witheut-reasonable-prompiness-f-madeless
than 75 days before the end of any applicable Discovery Period or 75 days before trial,_or (b) ;
whichever-eccurs-first—FEfor opposing experts, the earlier ofsupplementation-or-amendment-of
i i i i an 45 days

before the end of any applicable Discovery Period or 45 days before trial-whichever-oceurs-first.
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a._Request A party may make any or all of the following Standard Requests for

Disclosure pursuant to Rule 9:

(1) State the general substance of the mental impressions and opinions held bv each

identified expert and a brief summary of the basis thereof:

(2) Produce all documents, tangible things. reports, models, or data compilations that

have been provided to, reviewed by or prepared by or for each identified expert in

anticipation of the expert's testimonv;

(3) Produce the current resume and bibliography of each identified expert:

(4) State at least two dates upon which each identified expert will be available to

testifv by oral deposition,
M&a@eﬁ&g%&;%nﬁ%aﬁéﬁ%&&%m%ﬁmﬁmm

b. Response. A party seeking affirmative relief must respond to the requests upon the

later of (1) 30 davs after service of the request; or (2) the earlier of 75 days before the end of any

applicable Discovery Period or 75 days before trial;whicheveroceurs-first-or(2)-30-days-after
service-ofthe-request. A party who has designated opposing experts must respond to the

requests upon the later of (1) 30 days after service of the request; or (2) the earlier of 45 days

before the end of any applicable Discovery Period or 45 days before trial, :--whicheveroeecurs
_.._For experts not retained or employed or otherwise in control of the designating party,

hewever;-the designating party mustreed-net respond to the-Sstandard Rrequests (1) set-forth-in

documents within the possession, custody or control of the designating party, and need not

respond to Standard Requests (2), (3) and (4). Nothing in this rule shall prevent the requesting
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party from obtaining this discovery directly from such an expert by subpoena commanding
production under Rule 24.

4. Additional-discovery-through-eQral deposition. A party may obtain other discovery of
the subject matter on which the expert is expected to testify, the expert's mental impressions and
opinions, the facts known to the expert (regardless of when the factual information was
acquired) that relate to or form the basis of the testifying expert's mental impressions and
opinions only by oral deposition of the expert, unless the court orders the expert to prepare a
report pursuant to this rRule.

5. Court-Ordered Reports. If the discoverable factual observations, tests, supporting data,

calculations, photographs, or opinions of an expert have not been recorded and reduced to
tangible form, the court may order these matters reduced to tangible form and produced in
addition to or in lieu of the deposition as is appropriate. A court may not compel production of

such a report before the date upon which the designating party must respond to additional

Standard Requests for Disclosure disclose-general-information-concerning-its-desicnated-expers

pursuant tounder part 3 of this rRule.
6. Supplementation after disclosure of general information. A-party-that-has-disclosed
and-amend-such-discoverv-with-reasonable-promptness--the-discovery-was-incomplete-or
: hen-madeis-no-tonger-complete-and

cofreet—A party's duty to supplement and amend discovery provided pursuant to this rule is

governed by Rule 5, except that the duty also extends to the oral deposition testimony of an

expert that is retained or employed by or otherwise within the control of that party concerning
the expert's mental impressions or opinions or the basis thereof.

8. Diseovery-of- Expert-Wi Dise : the identity-of and-inf ,
eoncerning-witnesses-who-are-expected-to-offer-expert-testimony-at-trial-may-be-ebtained-only-as
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provided-in-thisrule-unless-the-withess-has-personal-knowledge-of relevant-facts—in-which-case-a
party-fray-obtatn-discovery-as-provided-elsewhere in-these-riles.

Commeni:

Lhe Discovery Subcommittee has not considered the effect of the 1995 medical malpractice

legislation upon this rule.
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RULE 11. Requests For Production and Inspection {revised 6/22/95]

1. Requests. Atany time no later than 30 days before the end of any applicable Discovery
Period or 30 days before trial, whichever occurs first, any party may file and serve upon any
other party a Request for Production and/er for Inspection, to inspect, sample, test, photograph

and‘er copy any designated documents or tangible things that constitute or contain matters

within the scope of Rule 3(2). A-person-is-required-to-produce-a-document ortangible-thing-that
2. Contents of Request for Production. The request shall set forth the items to be
produced or inspected, either by individual item or by category, and describe each item and
category with reasonable particularity. The request shall specify a reasonable time (on or after
the date on which the response is due) and place for production. If the requesting party intends
to sample or test the requested items, the desired testing and sampling shall be described with
sufficient specificity to inform the producing party of the means, manner, and procedure for
testing or sampling. '
3. Response.
——— et~ ritten-Response—The party upon whom the request is served shall file and serve a

written response within 30 days after service of the written request (fifty [50] days if the request

)

exeept-that-tt-the-request for-produetion-accompanies citation).—a-defendant-may-serve-its
written-respense-within-50-davs-after service-of citation-and-petition-upon-that-defendant: The
response shall state, with respect to each item or category of items, that production, inspection,
or other requested action will be permitted as requested, or shall state an objection to the request
pursuant to Rule 7(1){ebjection-rule).

responding party-may-make-objections-to-the-time-place-or-manner of production-testing;
the-cireumstances-under-which-the-party-wil-comply-with-the request—If the responding party
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objects to the time and place of production, the objection shall also state when and where the

party will comply with the request.

4. DocumentsProduetion. Subject to any objections stated in the response, the responding

party shall produce the requested documents or tangible things within the person’s possession,

custody or control at either the time and place requested or the time and place set forth in the

response, as follows:

a. Copies. The responding party may produce copies only if the party has no originals
or the originals remain available for inspection at the requesting party's request on no less than
10 days written notice. If originals are produced, the responding party is entitled to retain the
originals while the requesting party inspects and copies them.

b. Organization. The responding party shall produce documents and things as they are
kept in the usual course of business, or shall organize and label them to correspond with the
categories in the Request.

c. Privileged Information and Materials. The responding party shall assert its privileges,

if any. pursuant to Rule 7(2) tebjectionrule}—f-any: at the time documents or things actually are

withheld from production.

S. Electronic or magnetic data. To obtain electronic or magnetic data or the information
contained therein the requesting party must specifically request it and specify the form in which
it wants it produced. In response, the responding party shall produce the electronic or magnetic
data responsive to the request that is reasonably available to the responding party in the ordinary
course of its business. If the responding party determines that it cannot reasonably retrieve the
data requested or produce it in the form requested, it shall follow the procedures of Rule 7(1).
After a hearing, the court may order the responding party to comply with the request provided
that the requesting party pay the reasonable expenses for any extraordinary steps required for

retrieval and/er production.
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6. Destruction or Alteration. Testing, sampling or examination shall not extend to
destruction or material alteration of an article without notice, hearing. and a prior order of the
court.

7. Expenses of Production. Unless otherwise ordered by the court, the expense of
producing documents, data, data compilations, or tangible things will be borne by the
responding party. The expense of inspecting, sampling, testing, photographing, and/es copying

the documents, data, data compilations, or tangible things produced will be borne by the

requesting party.

Comments:

1. "Document and tangible things" are defined in Rule 3.
2. The proposed rule is very similar to the existing rule. The proposed rule makes clear that a
party that seeks to sample or test the produced documents or things, must describe the procedure
50 that the responding party may make any appropriate objections. The proposed rule also -
addresses for the first time the production of magnetic or electronic data. The requesting party
must specifically request the data, specify the form in which it wants the data produced, and
specify any extraordinary steps for retrieval and translation. Otherwise, the responding party
need only produce the data available in the ordinary course of business in reasonably usable
for’n : e . Spig - I > .

the-conri-why-i-camor-so-comphi—The rule requires production at the time and place specified
in the request or the response, and allows the production of copies if the originals are made
available upon request. The rule also clarifies how the expenses of production are to be
allocated absent a court order to the contrary.
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Discovery Period or 30 days before trial, whichever occurs first, any party may file and serve
upon any other party written interrogatories to be answered by the party served.

2. Content. A party may use interrogatories to inquire about any discoverable matter and

the contentions and defenses of another party, provided that contention interrogatories mav onlv

request another party to state the legal theories and to describe in general the factual bases for

the claims or defenses of that party. Contention interrogatories may not be used to require

another party to marshal all of its available proof or proof it intends to offer at trial to answer the

32. Response.
——— &-—The party upon whom the interrogatories have been served shall file and serve -answers
and objections, if any, to the interrogatories within 30 days after the service of the

interrogatories (fiftv [50] days if the request accompanies citation )--except-that-if-the

after-service-of eHationand-petition-upon-that-defendant:
—— & Each interrogatory shall be answered separately and fully in writing-undeseath, unless

the party states an objection to the request or asserts a privilege pursuant to Rule 7{ebjection

el

e The answers shall be signed under oathand-veritied by the party making them, and the

objections shall be signed by the attorney making them. Fhe-provisions-of-Rulet4feurrent

— 3—Scope-of-Interrogatories:—A-party-may-use-interrogatories-to-tnquire-about-any
discoverable matter-within-the-scope-of-discovery-under-Rule 3(2)-and-the-contentions-and
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defenses-ot-another-party-provided-that-contention-interrosatories-mav-onh-—request-anotier
pariy-to-state-the tegal theortes-and-to-deseribe-in-general-the factual-bases for-the-claims-or
to-marshall-all-of His-available-proof-er-proef-it tntends-to-offer-at-trial-to-answer-the
HHEFFORatory-

— 4—Use-at-Frink 3

45. Option to Produce Records. Where the answer to an interrogatory may be derived or

ascertained from public records or from the business records of the party upon whom the
interrogatory has been served-erserved-or-from-an-examination—audit-or-inspection-of-such
business-records—or from a compilation, abstract or summary based thereon, and the burden of
deriving or ascertaining the answer is substantially the same for the party serving the
interrogatory as for the party served, it is sufficient answer to such interrogatory to specify
suchthe records ffemwhiehme—answemay%edeﬁveéﬁ#aseeﬁaiﬁeéand, if applicable, to
produce the records, or compilation, abstract or summary thereof, in compliance with Rule

11 provide-to-the-party-serving-the-interrogatory-reasonable-opportunity-to-examine—audit-of
inspect-such-records-and-to-make-copies—compilations—abstracts-orsummaries. The

specification of records provided shall include sufficient detail to permit the interrogating party

to locate and to identify as readily as can the party served, the records from which the answers
may be ascertained, and shall specify a reasonable time and place at which the documents can be
examined not to exceed 10 days after the date the interrogatory answer is filed.

3. Use._ Answers to interrogatories may be used only against the party answering the

interrogatory.

Comment:
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Open-ended contention interrogatories may be used only 10 secure information that would be
provided if the other party were required to plead more particularly. Parties seeking 10 obtain
disclosure of facts supporting or rebutting particular allegations should use other discovery
devices.
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RULE 13. Requests for Admissions [revised 6/22/95]

1. Request-for-Admission. At any time no later than 30 davs before the end of any
applicable Discovery Period or 30 days before trial, whichever occurs first, a party may file and
serve upon any other party a written request for anthe admission,

2. Content. -for-purpeses-of-the-pending-action-onby: A party mav request the
admission of the truth of any matters within the scope of Rule 3(b) rile-166b-set-forth-in-the

ineluding-or the genuineness of any documents served with deseribed in-the request_or otherwise

made available for inspection and copying. Each matter of which an admission is requested

shall be separatelyv-set forth_ _s_g_paratelv..v Cepies-of-the-documents-shall-be-served-with-the

copving—Whenever-a-party-is-represented-by-an-attorney-of record-—service-of-a-requestfor
COLHT:

32. Response. The-matter-is-admitted-without-necessity-ot-a-court-orderuntess—within

serves_its response thereto within 30 days after service of the request (fifty {501 if the request

accompanies citation). Subject to objections and privileges raised pursuant to Rule 7 -upen-the

, ine-the-admissi . . bieeti i iy sie -‘

eitation-and-petition-upen-that-defendant—Unless-objection-is-made; the response shall
specifically admit or deny the requestmatter or set forth in detail the reasons any request thatthe
answering-party cannot truthfuly- be admitted or deniedy-the-matter. A responsedentat shall

fairly-meet fairly the substance of the requested admission, qualifving an answer or denying only

a_part and-when good faith requires-that-a-party-qualify-his-answer-er-deny-only-a-part-ot-the
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matter-oi-which-an-admission-is-requested--the-party-shall-specify-se-much-of t-as-is-true-and
gualifv-or-deny-the-remainder. A&aﬂsweréng-p&ﬁy%ﬁamt—g%ve%gack of information or
knowledge or a claim that the request presents a genuine issue for trial is not a proper response

as-a-reason-forfatlure-to-admit-or-deny-unless the objectionparty states that a reasonable inquiry

has been made and that the information known or easily obtainable is insufficient to enable the
party to admit or deny.—A-party-whe-considers-that-a-matter-of-which an-admission-isrequested
why-the-party-cannet-admit-or-deny-it—_If no response is timely served, the request is admitted

without the necessity of a court order.

established as to the party making the admission gnless the court on motion permits withdrawal
or amendment of the-admission. Subject-to-the-provisions-of-Rute-166-governing amendment-of
a—pmkefdeﬁaﬂéRuleégevemnngupﬁememdseewespeme&—tlhe court
may permit withdrawal or amendment ef-responses-and-deemed-adiissions-upon a showing of
good cause for such withdrawal or amendment if the court finds that the parties relying upon the
responses and deemed admissions will not be unduly prejudiced and that the presentation of the
merits of the action will be subserved thereby. Any admission made by a party under this rule is
for the purpose of the pending action only and reithereenstitutes-an-admission-by-him-for-any
other-purpese-nor-may not be used agatnst-hirr-in any other proceeding.
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RULE 14. Depositions Upon Oral Examination |revised 6/27/93]

- b-When-Depesitions-Max-Be-Faken.—At-anv-time-no-later-than-30-davsbefore the-end-of
anv-appticable-Discovery-Period-or30-days-before-trial~whicheveroecurs{irst-any-party-may
take-the-testimony-of any-persontnchiding-a-party-by-depesition-upon-oral-examination—which:
unless-taken-pursuant-to-Rule-16;-will berecorded-stenrographically-byv-any-officerauthorized-to
take-depesitions-as-provided-by-law—A-party-mayv-take-a-depesition-prior-to-the-appearance-date
ef-any-defendant-only-upon-leave-of-court-granted-with-or-without-notice-

12. Notice;-Subpeens.

—— & At anv time during any applicable Discovery Period or 30 days before trial, whichever

occurs first.- a party may notice the deposition upon oral examinatios of any person or entity to

be taken before any officer authorized by law to take depositions. A reasonable time before the

deposition, a party shall file and serve a propesing-to-take-a-depostion-upon-oral-examination
mrist-etve-reasonable notice- stating the to-every-otherparty—The-notice-shall-state-the name of
the deponent and the time and the place of the-taking-ef-the deposition—and-shall-be-fled-and

served. When the deponent is a party or subject to the control of a party, service of the notice

upon the party's attorney shail have the same effect as a subpoena served on the deponent. Fhe
notice-shall-also-state the-identity-of persons-who-withattend-the-deposition-other-than-the
witRess;-parties:-spouses-of-parties—eounsel-employees-of counsel-and-the-officer-taking-the
depeosttion:

2. Content.

a._Time and Place. The time and place designated for the deposition shall be reasonable.

The place shall be in the county of the witness' residence or: where the witness i1s employed or

regularly transacts business in person or at such other convenient place as may be directed by the

court in which the cause is pending: provided, however, the deposition of a party or the person

or persons designated by a party under paragraph 3._below may be taken in the county of suit. A

nonresident or transient person may be required to attend in the countv where that person is
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served with a subpoena. or within one hundred fiftv miles from the place of service. or at such

other convenient place as the court may direct  The witness shall remain in attendance from dav

to dav until such deposition is begun and completed.

b._Other attendees. 1f any party intends to have any other persons attend, that party must

give reasonable notice to all parties of the identity of such other persons. ¥ -a-subpoena

included-in-the-notice:

- be._Depositions of Organizations. A party may in the notice name as the deponent a

public or private corporation, partnership, association, governmental agency, or other
organization and describe with reasonable particularity the matters on which examination is
requested. In response, the organization so named shall designate one or more persons to testify
on its behalf, and may set forth, for each person designated, the matters on which the person will
testify. The person so designated shall testify as to matters known or reasonably available to the

organization. This subdivision does not preclude taking a deposition by any other procedure

. authorized by these rules.

d3. DocumentsProduetion. A deponent witress also-may be compelled by-subpeena

commanding-production-underRule-24-to produce at the deposition documents or tangible

subpoena commanding production under Rule 24 is to be served on the person to be examined,

the designation of materials to be produced as set forth in the subpoena shall be attached to or

included in, the notice. When the deponent is a party or subject to the control of a party, the

procedures of Rule 11, including the 30 day time for response. shall apply to such request.
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~~~~~~~ +—-Larty-When-the- deponent-is-a-partv-ora-person-subject-to-the control of-a-part
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provisions-of Rule-5:
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court-in-which-the-cause-is-pending:-provided- hewevef—%d’éﬁﬁﬁﬁiﬁﬁ-ﬁﬁ-ﬁ—pﬂFWﬂf—{he-peﬁen
or-persons-designa cen-th-the-county-of-suit
A-nonresident-or-transient-person-may-be-required-to-atiend-in-the-county-wherea-witnessis
served-with-a-subpoena-orwithin-one-hundred fifiy-milesfrom-the-place of service-or ar-such
e{hef"ceﬂvemem—p%ac%mc%t—may-d%ree&—-T’Ehewi{ﬂes&ﬁhalHemaéﬂ—%fraﬁeﬂdaﬂcﬁem-éay

&

to-day-untH-such-deposttion-is-begun-and-completed:
€6. Deposition by Telephone. Any party may give reasonable prior written notice that a

deposition will be taken by telephone or other remote electronic means. For the purposes of

the district and at the place where the deponent is to answer the questions asked. The officer
taking the deposition may be located with the deposing parties instead of with the witness if the
witness is placed under oath by a person present with the witness who is authorized, in that

jurisdiction, to administer oaths.

3 Comment: This Rule applies to some experts as well as a party's other employees and agents. For example, a
retained expert is ordinarily within the control of a party. A treating physician who is testifving as an expent
witness may not be in the control of a party. however
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37. Protective order. A party or deponent may include in a motion for protective order
pursuant to Rule 8 an objection to the time and place designated for a deposition. If the movant
had less than ten (10) days notice of the deposition, the filing of the motion excuses compliance
with the notice or subpoena until the motion is overruled. If the movant had at least 10 days

notice of the deposition, the movant must comply with the notice or subpoena unless the motion

is granted, or the movant demonstrates that it was unable to obtain a ruling on the motion despite

its good faith efforts to do so pursuant to any applicable local rules.

~ Discovery Subcommittee 6/20/95 draft
| Reflects changes after 6/16/95 meeting Page 7}



1. Oath; Examination. Every person whose deposition is taken upon oral examination
shall ﬁrst be placed under oath. The parties may orally examine and cross-examine the
deponent. Any party, in lieu of participating in the oral examination, may serve written
questions in a sealed envelope on the party proposing to take the deposition who shall transmit
them to the deposition officer who shall open the envelope and propound them to the witness.

2. Time Limitation. The time a party takes to examine and cross-examine deponents upon
oral examination shall be limited.

a. Time per deposition. Each side may conduct one deposition that is subject to no per
deposition time limit. For all other depositions, no side shall examine or cross-examine a single
fact witness for more than three (3) hours or a single expert witness for more than six (6) hours.
If a witness has been deposed as a fact witness and is thereafter designated as an expert, the
witness may be redeposed for the time remaining within the 6 hour limit. Third-party
defendants may examine a single witness regarding issues upon which they oppose defendants
for no more than 1 additional hour.

b. Record of deposition time. Breaks during depositions do not count against any party's
deposition time limitation. The officer taking the deposition shall state as part of the certificate
required by Rule 206 the amount of time each examiner used to examine the deponent.

3. Conduct during the deposition. The oral deposition shall be conducted in the same
manner as if the testimony were being obtained in court during trial. Counsel are expected to
cooperate with and be courteous to each other and the deponents. Private conferences between
deponents and their attorneys during the actual taking of the deposition are improper except for
the purpose of determining whether a privilege should be asserted. Private conferences may be
held, however, during agreed recesses and adjournments. 1f the lawyers and witnesses do not

comply with this rule, the court may allow statements, objections and discussions conducted
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during the oral deposition that reflect upon the veracity of the testimony to be introduced in

evidence at trial

4._Objections to testimony. Objections during the oral deposition are improper except the

following objections to the form of the question or the responsiveness of the answer.

"Objection, leading:" "Objection, form;" and "Objection, non-responsive " These obiections

shall be stated as phrased and will be waived if not made at the takine of the deposition. A

narrative objection will not preserve the objection for the court's later determination. Upon

request. the objecting party shall explain the grounds of the objection clearlv and conciselv. in a

non-argumentative and non-suggestive manner. Objections or explanations that are

argumentative or suggest answers 10 or otherwise coach the deponent are not permitted and can

be grounds for termination of the deposition pursuant to this Rule.

24. Instructions not to answer. Instructions to the deponent not to answer a question are
improper except (a) to preserve a privilege against disclosure, (b) to enforce a limitation on
evidence directed by the court, (c) to protect a witness from an abusive question, or (d) to rrake

a metier—secure a ruling pursuant to uader-paragraph 6. Upon request. the instructing party

shall explain the grounds tor the instruction clearly and concisely, in a non-argumentative and

non-suggestive manner. Should a court later order the deponent to answer a question to which

the deponent was instructed not to answer, the court may impose an appropriate sanction for
discovery abuse pursuant to Rule 215.

6. Suspending Terminating the deposition. A-party-or-the-depenent-may-move-io
terminate-or-hmit-the-depositien-wWhen the time limitations for the deposition have expired or

when the deposition is being conducted or defended in violation of net-in-aceerdance-with these

suspended for the time necessary to file-a-metion-for protective-orderand-secure a ruling. -

Theruling-thereon—Should-a-court-rule-that the-deposition-should-not-have been-terminated—the
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The court may impose an appropriate sanction for discovery abuse pursuant to Rule 215 if the

suspension of the deposition was not justified. |
—-6:-Objections-to-testimony—Objections-during-the-oral-depesition-are improperexecepi-the
following objections-to-the-form-of-the question-or-the-responsiveness-of the-answer
“Objection-leading—Obiection:-form:and-"Objection—nonresponsive"These-objections-shall
objection-will-not-preserve-the-objectionfor-the-court's-later-determination—Upen-requesi~the
argumentative-and-non-suggestive-manner—Objections-or-explanations-that-are-argumentative-of
suggest-answers-to-or-otherwise-coach-the-deponent-are-not-permitted-and-can-be-groundsfor
termination-of-the-deposition-pursuant-to-this-Rule.

Comment: Section 3 of this rule refers only to the conduct of the lawyers and deponents in the
deposition. It is not meant to limit the scope of the interrogation to the scope allowed at trial.

See Rule 3.
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RULE 186. Non-Stenographic Recording [revised 6:27/95]

avatlable-evidence-at-a-deposition upon oral examination to be recorded by other than
stenographic means, including videotape recordings --witheutleave of court-and-the-non-
stenographic-recording-tnay-be-presented-at-trial-in-lieu-of reading from-a-stenographic
transeription-of-the-deposition—subject-to-the-following-rules:

reasonable prior written notice in-writing-to the deponent and other parties, either in the

deposition-notice given pursuant to Rule 14 or otherwise, of the non-stenographic method by

which the testimony will be recorded and whether ernet-a certified court reporter also will be

usedpresent-to-record-and-transertbe-the-testmeony.  Any other party may then file and serve

written notice designating another method of recording in addition to the method specified. at

the expense of the designating party unless the court orders otherwisei

2. Conducting the Deposition. A non-stenographic deposition must be conducted ‘0

accordance with Rule 15, The party requesting the non-stenographic recording will be
responsible H-a-certttied-court-reporter-will-notbe-present—the-person-recording-the testimony

{the-“recorder )-must-arrange-for the-presence-of-a-notary-public_for obtaining a person

authorized by law to administer the oath, whe-ean-administer-the-oath-to-the-deponent—The

party-requesting-the-ron-stenographicrecerding-will-be-responsible-for-takine:for assuring that

the recording will be intelligible. accurate. and trustworthy, and for -preserving-and-maintaining
the original non-stenographic recording -and-assuring-that-the-recorded-testimony-will-be

wntethaible-accurate-and-trastworthy:
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------------ e - party-shathhave reasonable access to-the-original-non—stenegraphie-fecording-and

mrav-obia-a-gupheate-copy-at-is-own-expense:

~~~~~~~~~~ e—Jhe-partv-tnitiating-the-nonr-stenographic-recording-shal-bear-the-expense-of the non-
stenographte recordingsubieetto-an-orderof the-couri—upon-metionand-noticeat-the

conctuston-of-the-case-taxing-the-expense-as-court-costs:

12

2. Signing, Certification, and Deliverye. The non-stenographic recording and exhibits

thereto must be prepared and delivered in accordance with Rule 16 to the party who requested

the non-stenographic recording (rather than the party who asked the first question). except that

the recording is not submitted to the witness for signature or changes. Fhetecordershall-makea

dubvsworn-certificate-that-necompaniesthe-original-recording that-shall state-the-following:
---------- -a--that-the-witness-was-dulv-sworn:
————-b—that-the-recording-is-an-accurate-and-completerecording-of the-testimony-given-byv-the
WitRess: ‘
-------- «e.w%he«mumat%harges—&*%he-feeefdef’s?repamieﬁﬂﬁhefeeeféiﬂgaﬁé—&ﬁy{;»ﬁes»ef
exhibits:
-——¢-—that-the-eriginal-recordingtogether-with-coptes-of-all-exhibits-Hany-is+a-the
possession-and-custodv-of-the-party-whe-requested-the -non-stepographic-recording:

~~~~~~~~~ -e—Thatacopv-of the-certificate-was-{iled-and-served-on-all-parttes-pursuani-to-Rule 2 1a-
~~~~~~~~~~~~~ 3.—Delivery.-The-recorder-aliercenification—shallsecurely-seal-the-orieinal recording
ang-copies-otf-all-exhibits-in-a-wrapper-endorsed-with-the-title-of the-action-and-marked
“Depeosition-of there-insert-name-of witness);-and-shal-thereafter-deltver-or-mat-taa-postpatd:
properiv-addressed-wrapper certifted-with-return-receipt-requested—such-depositton recording
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the-suit—bpoi-paviient-of reasonable-charses theretorthe recorder shalH-furmnish-a-cerified
copv-of-the-deposttion fecording-and-accompanving-exhibis-to-anv-part-or-to-the - deponent.

- 4-Exhibitsfa-certitied-court-reporter-is-not-preseni—the-recorder-shath-upen-the request-of
a-party-—mark-and-annex-to-the-original-deposition-recording original-documents-and-things

ity-at-the.d o erifs - . : i
the-ortginals-to-be-marked-fortdentification—n-which-event-the-materials-may-then-be-used-in
the-same-manner-as-H-annexed-to-the-deposition-recording—In-the-event-that ortuinal-exhibiz
rather-than-copies-are-marked-fortdentitication—therecordershall-make-copies-of-att-original
returir-the-originals-of the-exhibiis-to-the witness-or-party-productng-them—orif the-witness-or

party-ts-represented-by-an-attorney-at-the-deposition—to-the-attorney—whe-shall-thereatier
mratntat-and-preserve-the-orfiginal-exhibits-and-shatl-produce-any-such-original-exhibistor
hearing-or-trial-upon-seven{7)-days-noticefromanv-party-Copies-annexed-to-the-original
depesttion-recording-may-be-used-tor-al-purposes:

45. Use Depositions Recorded Only by Non-stenographic means.

for summary judgment under-the-cireumstances-set-forth-in-Rule-26(4)-only if the party
intending to use itthe-depesition has obtained a complete transcript of the deposition recording
from a certified court reporter. The eertified-court reporter shall obtain the original or a certified

copy of the deposition recording, shall transcribe it, and shall comply with the provisions of Rule
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- - - - - - - - ) - - - - SN - ! -‘ -v:-z-' i - - - - :

108 shat-apphy-and-the provisions-of-Rule-+9-shal-apply-to the extent applicable * The certified
made from the original or certified copy of the deposition recording and that the transcript is a
true record of the recording. If the deposition is to be used as evidence at the trial, the complete
transcript must be served on all parties at least 30 days before the trial, or—H-the-deposition-is-to
be-used-as-evidenee-supporiing-or-oppesing-a-metion for summary judgment, the-complete
transcript-must-be-served-on-all-parties-at the time the deposition must be filed withis-presented
to-the court-as-summary-judement-evidence.

b. At any other hearing:. Ary-part-or-at-of-a-non-stenographic recording or transcript of

a deposition recorded only by non-stenographic means can be used at any hearing of a motion or
an interlocutory proceeding (other than a summary judgment motion) under-the-circumstances
set-forth-tn-Rule-20¢+)-only if the party intending to use itthe-depesition has obtained a transcript

of that portion of the deposition recording by a certified court reporter. transcribed .and certified

in_accordance with part a above. In addition, -aecordance-with-this-rule—Aat least 20 days

before the date set for the hearing in which the deposition is to be used, the party seeking to use
the deposition must file and serve a written designation specifying (1) the name of the deponent
whose deposition the party intends to use; (2) the name and address of the certified court |
reporter that the party has asked to transcribe all or part of the deposition recording; and (3) the
portions of the deposition recording that the party has requested to be included in a transcript. If
the party has designated only a part of the deposition testimony, any other party may request the
named court reporter to transcribe additional parts of the deposition recording at that party's own
expense within 10 days of service of the designation. The deposition can be used only if the

transcript is completed at least 3 days before the date of the hearing. -The-provisions-of Rute 18
shall-not-apply-and-the-provisions-of Rule-19-shall-apply-enly-to-the-extent-appropriate—The

4 The provisions concerning certification of swearing in the witness and that the transcript is a true record of the
testimony. as well as the provisions concerning marking exhibits will not apph .
_Judge Brister would leave this section out. Ihave left it in as proposed by the Discovery Subcommittee. ]

Discovery Subcommittee 6/20/95 draft
Reflects changes after 6/16/935 meeting Page 44 |



eerttfied-court-reperter-shath-inelude-1n-the-certifieate-a-statement-that the transeript-was-made
from-the-oF ginal-or certtfied-copy-of-the-deposition-recording and-that-the-transeript-is-a frue
record-of the-recording:

c. Certified copy. A certified copy of the non-stenographicdepesition recording is any

copy of the original or another certified copy of the deposition recording that is accompanied by
a duly sworn certificate of the person who made the copy, stating that the copy is accurate and

complete.
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RULE 17. Deposition Upon Written Questions [revised 6/27/95]

1. Serving-Questions: Notice. At any time during ne-later-than-30-days-before-the end

et-any applicable Discovery Period or 30 days before trial, whichever occurs first, any party may

take the testimony of any person _or entity-+neluding-a-party; by deposition upon written

questions. A-party-may-take-a-deposition-prior-to-the-appearance-date-of-any-defendant-only

aNotice thereof must be filed and served on all te-every-other-partiesy at least 20 days20days

before the deposition is te-be-taken, unless the time is shortened by agreement of the parties or

court order.

2. Content. The content of the notice shall comply with Rule 14. In addition. the direct

questions to be propounded to the witness shall be attached to the notice.
state-the-pame-and-H-known;-the-address-ofthe-deponent—and-the-tine-and place of the-takingof
the-depesition—and-shall-be-filed-and-served-—The-notice-shal-also-state-the-identity-of persons
who-will-attend-other-than-the-withess-parties—spouses-of-parties—counsek-emplovees-of
eouitsel-and-the otficer-teking-the-depesttion—If-any-party-intendsto-have-anv-otherpersons
attend-that-party-fust-give-Feasonable-notice-to-all-parties-of-the-dentitv of such-other persons.
H-a-subpeena-contmanding-production-under-Rule-24-1s-to-be-served-on-the person-being

designate-one-of ore-persons-to-testify-on-ts-behalf-and-may-set forth—for-each-person
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destenated-the-matters-on-which-the-personwill-testify-—The-person-so-destenated-shalb-testify
as-to-nratters-knosen-or-reasonably-avatable to-the oruanization---Fhis-paragraph-dees-not
preelude-taking-a-depositton-by-any-otherprocedure-authorized-ia-theseriles:

2. Cross—-Questionss Redireet Additional Questions;-Reeross-Questions and Formal

Objections. Any party may serve cross-questions upon all other parties within ten days after the
notice and direct questions are served. Within five days after being served with cross-questions a
party may serve redirect questions upon all other parties. Within three days after being served

with redirect questions a party may serve recross questions upon all other parties. Objections to

the form of written questions are waived unless served in writing upon the party propounding

them within the time allowed for serving the succeeding cross or other questions and within five
days after service of the last questions authorized. The-court-mav-forcause-shown-enlargse-or
shorten-the-time.

3. Conducting the DepositionDeposition-Officer-Interpreter. The party noticing the

deposition shall deliver copies of the notice and of all questions served to the deposition officer.

Any person authorized to administer oaths-tncluding-notaries-publie- (whether or not the person
is a certified shorthand reporter)- is an officer who is authorized to issue a subpoena or subpoena
commanding-produetion-under Rule 24 for a written deposition, and is an officer before whom a

written deposition may be taken. SuchAn officer whe-is-authorized-to-take a-written-depesition

interpreter to facilitate the taking of the deposition. Such officer shall take the deposition on

written questions at the time and place designated. shall record the testimony of the witness in

response to the questions, and thereafter prepare. certify and deliver the deposition transcript

pursuant to Rule 16.

all-questions-served-shal-be-delivered-by-the party-taking-the-deposition-to-the-officer-destenated
wr-the-potice:who-shall-proceed prompthy—to-administer—an—-oath-to—the—witness—t+-the-manner
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provided-ti-paragraph—Hof-Rule-|5-to-record - the-testimony-of -the-witness-in-response o the
guestoRs-at-the-time-thetestimo y-tS-given: -and-thereafierto- transertbe - the-testimony-—or
personathv-to-supervise-anotherwho-transcribes-the-testimony—and-to-prepare—cerrify-and-dehver
the-deposition-transeript-in-the-manner provided-by-Rules18-and-23-attaching-thereto-the-copy

of-the-notice-and-questions:
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Rule 15¢8. Subimission-te-Witness:-Changes:Signing. Certification, and Use of Depositions.

1. Signature and Changes. Linless signature 1s waived by the witness and the parties,

When-depositton-testimony-ts-fully-transeribed;-the deposition officer shall provide the original
deposition transcript to the witness, or if the witness is represented by an attorney at the

signature_-before-anv-officer-authorized-to-administer-an-oath-unless-such-examination-and
sienature-are-waived-by-the-withess-and-by-the-parties—No erasures or obliterations of any kind

are to be made to the original testimony-as-transeribed-by-the-deposition transcriptefficer. Any
changes that the witness desires to make shall be stated in writingfurnished-to-the-depesition

officerbv-the-witness, together with a statement of the reasons given-by-the-witness-for making
such changes. Fhe-chances-and-thestatement-of-the reasonstor-the changes-shall-be-attached-to

the-deposition-byv-the-deposition-officer~The witness shall then sign the depesitien-transcript and
any-changes-shath-then-besubseribed-by-the-witness-under oath, befere-anv-officer-authorized-to

achninister-an-oath—unless-the-parties-by-stipwlation-watve the- signing-or- the-witness—s-Hh-of
cannot-be-found orrefuses-to-stgn—t-the-witness-does-not-sien-and return-the-orginal-depostiion

wanseript-and return it to the deposition ofticer within twenty days-ef-tts-submission-to-him-of

his-counsel-of record;the-deposition-officer shall-sign-a-true-copy-of the-transeript-and-state-on
the record-the fact of-the waiver-of-examination-and-sienature-or-of-the Hiness-or-absence-of the

witness-or-the fact-of-the refusat-te-sign-together-with-the reasontf any—uiven-therefor—The

copv-of-the-deposttion-transeript-may-thep-be-used-as-fully-as-though-siened-—unless-on-motion-to

suppress-ade-as-provided-in-Rule-207the Court-determines-that-the-reasons-given-tor-the
refusal-to-sign require-refection-of the-depesition-n-whele-erta-past:

21. Certification. ;The deposition officer shall file with the court. serve on all parties

and attach as part of the deposition transcript a certificate duly sworn by such officer
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~(+) that the transcript is a true record of the testimonv given by the witness:
-ti}-the-amount-of-charges-for the-ofticer's-preparation-of-the-complered-depesition-transeript
and-anv-copies-of-exhibtis

__..~(iiv) that the deposition transcript was submitted on a specified date to the witness or to
the attorney foref-record-for-a-party-whe-was the witness for examination _and; signature, and
that the witness returned or did not and-return the transcript te-the-efficer-by a specified date;

_._~(iiiv) that changes, if any made by the witness, in the transcript and otherwise are
attached thereto-or-incorporated-therein;
-{vi)-that the-witpessreturned-or-did-not return-the-transeript:

_.._.—(1vit) that the ertgiral-deposition transcript was delivered in accordance with section 3

eopies-of-aH-exhibits—is-tn-the-possession-and-custody-of the-attornev-or-party-who-asked-the first
gueston-appearthg-1h-the-transeript-ror-satekeeping-and-use-at-trial,

(v)_the amount of the deposition ofticer's charaes:

The officer-shall-file with-the-court-in-which-the cause is-pending a-copy-of said-certificate—and
the clerk of the court wheresuekeéﬁiﬁea{ien-&s-ﬁ}ed»shall tax as costs the charges for preparing
the original deposition transcript-and-making-and-attaching-copies-of-all-exhibitsto-the-original
gepostton.

32. Delivery. Unless-otherwiserequested-or-agreed-to-by-the-parties-on-the-record-in-the
depesttion-transeript—tThe deposition officer shall deliver; or mail in-a-postpaid—properly
addressed-wrapper;-certified with return receipt requested, the originalsueh deposition transcript

(or copy if the original was not returned) endorsed with the title of the action and "Deposition of

(name of witness)" 1o the and-coptes-of-all-exhibitsto-party-attornev who asked the first question

appearing in the transcript-and-shall-give notice-of delivery to-ath-parties: SuchThe-custodial
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payment-of-reasonable-charges-theretor- [the officer shall furnish a copy of the deposition

transcript to any party or to the deponent upon payment of reasonable charges therefor, .

43. Exhibits. Original documents and things produced for inspection during the
examination of the witness shall, upon the request of a party, be marked for identification and

annexed to the deposition transcript._The person producing the materials may produce the

originals. or copies to serve thereafter as originals if the party -and-may-be-tnspected-and-copied
fortdentitication-and-annexed-to-the-deposition-transeript-and-to-serve-thereafteras-originals if
the-partv—-affords to all other parties fair opportunity at the deposition to verify the copies by
comparison with the originals__-ertb)-effer-the-originals-to-be-marked-for-identification—in

transertpt--In the event that the originals exhibits-rather than copies are offered. marked-for

dentification-the deposition officer shall make copies ef-at-original-exhibits-to be
attachedannexed to the original deposition transcript-for-delivery, and thenshall-thereafter return
the originals of-the-exhibiis-to the personwitness-or-party producing them, who and-sueh-witness
or-party-shall thereafter-matntatn-and-preserve the originals exhibits-and shall produce there for
hearing or trial upon seven (7) days notice from any party. Copies annexed to the original
deposition transcript may be used for all purposes.

5. Motion to Suppress. If the deposition officer delivers the deposition transcript and

serves notice thereof at least one day before the case is called for trial (30 days if the deposition

was recorded by non-stenographic means), errors and irregularities in the manner in which the

testimony is transcribed. signed, delivered, or otherwise dealt with by the deposition officer are

waived. unless a motion to suppress all or part thereof is made and is filed and served before the

trial commences,
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6. Use.” _Anv part or all of a deposition may be used for anv purpose in the same

proceeding in which 1t was taken. The Texas Rules of Evidence shall be applied to each

question and answer as though the witness were then present and testifying. “"Same proceeding”

includes a proceeding in a different court, but involving the same subject matter and the same

parties or their representatives or successors in interest. A deposition is admissible acainst a

party joined after the deposition was taken (1) if that party has an interest similar to that of any

party present or represented at the taking ot the deposition or who had reasonable notice thereof:

or (2) if the party has had a reasonable opportunity, after becoming a party, to redepose the

deponent. and has failed to exercise that opportunity. Depositions taken in_different proceedings

may be used subject to the provisions of the Texas Rules of Evidence. Depositions shall include

{1) the original or a certified copyv of a_transcript of a stenographic recording complving with

Rule 19. (2) the original or a certified copy of a transcript of a non-stenographic recording

complying with Rule 16(5), or_(3) the original or a certified copv of a non-stenographic

recording of the deposition, if the applicable provisions of Rule 16(5) have been satisfied.

Rote-15-Cerufiention-byv-Officer-Extribits- Copiesi-Notice-of- Delivery:

------------------ L-Certtieation- The olicershatbatlaeh-av pant-of-the-deposttion-issnseripi o corificata

duleswong pysuch-offleer-whiclh shali-strte-the folowiny,

e

SRRt

ssweas-dalv-swoern-by-teuifices

rd- e FechFd-of - Hietestinonv-u v e - by e watne s

- the- 45 dRaen
-t e-amrount at-charges-for-the-officer's-preparation-of the complered-deposison-transeripl

audh-anyv-capies-ob-exhibiig

ST This is the Discoverv Subcommittee version of this section. Judge Brister's version differs, and is as follows:

Any part of all of a deposition may be used for any purpose in the same proceeding in which it was taken.
"Same proceeding” includes a proceeding in a different court but involving the same subject matter and
the same parties or their privies. A deposition is admissible against a party joined after the deposition
was taken only if that party has had a reasonable opportunity to redepose the deponent and has failed to
exercise that opportunity.

Discovery Subcommittee 6/20/95 draft
Reflects changes after 6/16/95 meeting Page 5.+ I




Tl B W R TNy

PReSe-Are - 2iide ned- therels

~trH-hat- e witness Feturned-er-did-not-retuen-the-transeript.

~iwHi-that-the o8

cinrat-GepoSHHOl FaNSTRPL-of-&-copy-thereof-revent-the-oreimak-was-nes

returaed to-the ef-iagetherwith copiey-of-all-exhibisis-Hrthe possesston-and-custodv-of

He-alternd-u

Fhvwho-asked-the-first-guestior appeariog in-the transenpedier satekeeping-aid

Pussaneto-Ride -2 da-

afsakd-oert

shalt -t eosiv-thechasses- forprepasine

sed PR

Lrdessoihieradde reguesied-ofagreed 4

ihe-etlicer affercerthication

iS4

py-fiereni- e the-avent thevriginal

a0 eePies

depostHor-ranseppt-aid-copiey

exhribus-to-pastv-whe- a:,ked the-fiest-queston-appeasng-in-the tramerple-and shal-give noticeof
deltvery-to-ak-partiésTie- uf&wdt&l -aforey-shatt-upoin-reasenablerequest-nake the origing
depostiion transeript avadable-for-inspection-or-photocopying by-anv-other-party-to-the-sait-

Lipor-pavizeri-of-reasonable-eharees-therelor -+

Jeer-shali-fussis

deipy-ar-the-deposthien

Discovery Subcommittee 6/20/95 draft
Reflects changes after 6/16/95 meeting




i S T A B e S

SR

- mscted-and-eopiad-ba-

B poiSon Prodhrc s the-Materials ot v-fe o B er-copies-wo-be marked-Tor-idensificater-and

angexe -thedepostionransesptand o-yerve-thereafter as-origialy 4 te party—-affordstoall

sther-parties-{air opportunitv-at-te-deposition-te-verife-tre coptes-by-comparisen-with-the

2

arEnats- o +h)-otfer the-orngaals-to-be-marked foridentificationtr-which-event-the ninterials
wy-then-be-used i the-same manner-as-if-aoanesed-to-the deposition-transesipt—In-the-event-that

arerat-eslnibis raiber than-copiey-are-marked for-identiftention . the deposition-eflicer-shali

reinal-exhibiteio-be-annexed-to-the-eriginal-depositiontranseripefor

deliver-ang-shazh thereatier Fenn the-ortginals of-the-exbibitsto-the-witess-oF prilv-produeing

BIeFT a5 atter- NNt and-preserve-the ortginat-evhibias-and

shalhp co-ane stelrotieinal exbbite-for-hearing o el upoi-seven{ T-davs-notice-Frons-an

G T T R U B DA P T N TN NP T SRR LAV
AT 3RSy RN Ot e O T e AP HOT- RIS TR HEY- pred-forah PGS

R Al LA At A S A M AL Lo

been-dalivered by-the depesition

st ieirdaser bed-or-the-depesinon-lrame it i-prepared Srenedr-eerriiiedsealed:

endorsed-delivered-or-otheswise-deali-with-bv-the-deposition-oificer undes Rudes-1 §-and-fibare

wearved-unless-a-motton-lo-suppress-the- deposttion-transeript of-seme part- thereotv-made-and

potiee-ol-the-witien-obiectons-made in-tie motion-is-siven-to-every-otlies nartv-belore-the-1rial

COTHREREES

eeorded-oniy-b

ROR-SHEROLrATite eans-has-be

rdetivered -bv-the

Discovery Subcommittee 6/20/95 draft
Reflects changes after 6/16/95 meeting Page $4- |



15-made-and-notice of-the-writier

abiecuer:- ade e Bokot- i siver-to-everv-other-partv-before-the trial-conrmences.

Discovery Subcommittee 6/20/95 draft
| Reflects changes after 6/16/95 meeting Page =

il
BN



aurt-Froveedingy freditned foom cvrrens Raie

party-who-was-present-or-represented-at-the-taking-of deposition-or-who-had-reasenable-notice
thereof —Further-

tdes-o-proceedme-n-a-differ

FESENTRHV eSS

wlenee shalt-be-appred-to-each-Gueshon-aid-apswer-as-thouuh-Hie s

47
;i
't
5
"ia

A e
Hen-present-aud-testlvine - baavatlability-of the deponent-isnot-a-requirement-for-admissibility:
Depestitons-shathinelude(1)-the-original-or-a-certified-copy-of-a—transeript-of-a-stenographic
recordtag-complying-with-Rule-19(2)-the-original or-a-certified-copy-of-a-transeript-ot-a-non-
stenographie-recording-complying-with-Rule 16(5)-or-—(3}-the eriginal-or-a-certified-copy-of-a
renstenographic-recording of-the-depesition,-if the-applicable provisions-of Rule-16(3)}-have
been-satisfied:

——————————— — b-—Sane-procreding-"Substitution-of-parties-pursuant-to-these-rules-does-not
atfeet-the right-to-use-depesitionspreviously-taken:-and—when-a-suit-has-been-broucht in-a-court
of the-United-States-or-of this-oranv-other state-and-another suitinvelving the same-subjeet
matter-is-brought-between-the-same-parties-or-thei-representatives-or- suceessors-tainterest-all

cdepeviion-wastahen i that-parie- - one becomes-a-party-after-the

Discoverv Subcommittee 6/20/95 draft

Reflects changes after 6/16/95 meeting Page'.f:_:_}«




Hed-FARSCHPE o f a-Rea-tenostaphic fecardins compline with Rule

feopy-of a-ae-sienographie-racording of the-deposision:

~2—Use-of Depeositions-Faken-in Different Proceeding—At-the-trial orupon-the hearingof a
Evidence—Further—the Texas-Rules-of-Civib-Evidence-shall-be-applied-to-each-question-and
answer-as-though-the-witness-were-then-present-and-testifying:

———— 3—Metion-to-Suppress:

e e fEPOSHHONS FOCOFdOH-SHeHOZFaphicatly —When-a-transeript-ofa-depesition-that

has-beenrecorded-stenographicativ-has-been-delivered-by-the-depeosition-officerpursuant-to-Rule

206-and-notice of delivery-given-at-least-one-entire-day betore-the-dav-onwhich-the-case-is-called
for-triak-errors-and-tresularitiesin-the-notice-of delivery—and-errors-n-the-manner-+i-which-the

Discovery Subcommittee 6/20/95 draft
Reflects changes after 6/16/95 meeting Page >7-



---------------------------------- P fRBOstHons Fecorded-or-henon-stenographic-reans—When-a-transeript-ofa

deposttion-that-has-been-recorded-onlv-by-non-stenographic means-has-been-delivered-by-the
befere-the-dayv-enwhteh-the-caseis-ealled-for-trial—errors-and-trregularities-inthe notice-of
deliverv—and-erfors-in-the mannerin-which-the-testimony-is-recorded-or-transeribed-or-the

objections-made in-the moton-is-given-to-everv-otherparty-before-the trial-convmences-

Discovery Subcommittee 6/20/95 draft

Reflects changes after 6/16/95 meeting Page <~

‘




Rule 21: Compelling Production from Nonparty. [revised 6/25/95]

I. When production may be compelled. At any time no later than 30 davs before the end
of any applicable Discovery Period or 30 days before trial, whichever occurs first, any party may
have issued and served upon any persen-net-a-non-party to the suit a subpoena under Rule 24

compelling production of documents or tangible things for inspection and copying within the

scope of Rule 3 and within the non-party'spersen'’s care, custody, or control.

2. Notice, subpoena. A party proposing to compel production from a nonparty must give
reasonable notice to every other party. The notice shall state the néme of the nonparty from
whom production is sought to be compelled, the time and place for the production, and shall be
filed and served. The notice shall set forth the items to be produced or inspected, either by
individual item or by category, and describe each item and category with reasonable
particularity. If the requesting party intends to sample or test the requested items, the desired
testing and sampling shall be described with sufficient specificity to inform the nonparty of the
means, manner, and procedure for testing or sampling.

3. Time and place. The time and place designated for the production shall be reasonable.

‘ The place shall be in the county of the nonparty's residence-er, where the nonparty is employed

l or regularly transacts business in person, or at some other convenient place as may be directed

| Reflects changes after 6/16/95 meeting

by the court in which the cause is pending. A nonresident or transient person may be required to
produce documents and things in the county where served with a subpoena or within 150 miles
from the place of service.

4. Custody, Inspection & Copying. The party obtaining the production shall mark for

identification all materials produced pursuant to the subpoena, retain custodv of anv copies

furnished or made; and produce those copies for inspection upon 7 days notice from any party.

Upon request and at the requesting party's cost. the party obtaining production shall furnish

copies of the materials to the requesting party within 20 davs.

Discovery Subcommittee 6/20/95 draft
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RULE 22. Physical and Mental Examinations

1. Order for Examination. At any time no later than 30 days before the end of any
applicable Discovery Period or 30 days before trial, whichever occurs first, when the mental or
physical condition (including the blood group) of a party, or of a person in the custody,
conservatorship or under the legal control of a party, is in controversy, the court in which the
action is pending may order the party to submit to a physical or mental examination by a
physician or psychologist or to produce for examination the person in his custody,
conservatorship or legal control. The order may be made only on motion for good cause shown

5 and upon notice to the person to be examined and to all parties and shall specify the time, place,

manner, conditions, and scope of the examination and the person or persons by whom it is to be
made. Except as provided in subparagraph 4 of this rule, an examination by a psychologist may
be ordered only when the party responding to the motion has identified a psychologist as an
expert who will testity.

2. Report of Examining Physician or Psychologist.

a. If requested by the party against whom an order is made under this rule or the
person examined, the party causing the examination to be made shall deliver to the requesting
partyhim a copy of a detailed written report of the examining physician or psychologist setting
out t__}ighis findings, including results of all tests made, diagnoses and conclusions, together with
like reports of all earlier examinations of the same condition. After delivery the party causing the
examination shall be entitled upon request to receive from the party against whom the order is
made a like report of any examination, previously or thereafter made, of the same condition,
unless, in the case of a report of examination of a person not a party, the party shows that the
party is unable to obtain it. The court on motion may make an order against a party requiring
delivery of a report on such terms as are just, and if a physician or psychologist fails.or refuses

to make a report the court may exclude thekis testimony if offered at the trial.

Discovery Subcommittee 6/20/95 draft
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h. This subdivision applies to examinations made by agreement of the parties,
unless the agreement expressly provides otherwise. This subdivision does not preclude discovery
of a report of an examining physician or psychologist or the taking of a deposition of the
physician or psychologist in accordance with the provisions of any other rule.

3. Effect of No Examination. If no examination is sought either by agreement or under
the provisions of this rule, the party whose mental or physical condition is in controversy shall
the right of any other party to request an examination or move for an order, or on the failure of
such other party to do so.

4.5 Arising Under Title II, Family Code. In cases arising under Title II, Family Code,
on the court's own motion or on the motion of a party, the court may appoint;

a. one or more psychologists to make any and all appropriate mental
examinations of the children who are the subject of the suit or any other parties irrespective of
whether a psychologist has been listed by any party as an expert who will testify.

b. non-physician experts who are qualified in paternity testing to take blood, body
fluid or tissue samples and to conduct such tests as ordered by the court.

S. Definitions. For the purpose of this rule, a psychologist is a person licensed or

certified by a State or the District of Columbia as a psychologist.

Discovery Subcommittee 6/20/95 draft
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RULE 23. Motion for Entrv Upon Property -

1. Motion. Atany time no later than 30 days before the end of any applicable Discoverv Period
or 30 days before trial, whichever occurs first, the court in which the action is pending may
order any person, including a person not a party to the pending suit, to allow entry upon
designated land or other property for the purpose of inspection and measuring, surveying,
photographing, testing, or sampling the property or any designated object or operation thereon
when the land or property is relevant to the subject matter of the action. The order may be made
only on motion for good cause shown and shall specify the time, place, manner, conditions,
scope of the inspection, and a description of any desired testing or sampling, sufficient to inform
the person of the means, manner and procedure for testing or sampling, and the persons or
persons by whom the inspection, testing or sampling is to be made.

2. Service. A true copy of the motion and order setting hearing shall be served on the
person in possession or control of the property and all parties. If the person in possession or
control of the property is not a party to the action, service shall be madAe in the same manner as

service of citation as provided by Rule 106.

Discovery Subcommittee 6/20/95 draft
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RULE 24: Subpoena |[revised 5/26/95]

1. Form; Issuance.
a. The style of every subpoena shall be "The State of Texas." Everv subpoena shall-

(1) state the style of the suit, its cause number, the court in which the suit is pending,
the date of its issuance, and the party at whose instance the witness is summoned;
(2) command the person to whom it is directed to
(a) attend and give testimony for a deposition, hearing or trial; or
(b) produce and permit inspection and copying of designated documents or
tangible things in the possession, custody or control of that person,-; at a time and place therein
specified, and produce such documents as they are kept in the usual course of business or
organized and labeled to correspond with the designated categories. A person commanded under
this subsection need not appear in person at the place of production or inspection unless a
command to attend and give testimony at a depoéition, hearing or tral is joined with a command
under this subsection or issued and served separately.

b. The subpoena shall issue frofh the court in which the suit is pending, except that a
subpoena for a deposition in a sister state or foreign country shall be issued pursuant to Rule
188.

c. The clerk of the district or county court, or justice of the peace shall issue the
subpoena and a copy thereof for each witness subpoenaed to a party requesting it, who shall
complete it before service. An attorney authorized to practice in the State of Texas, as an officer
of the court, may also issue and sign a subpoena on behalf of the court. Any officer authorized
to take depositions and any certified short-hand reporter may issue and sign a subpoena for a
deposition or production, and shall do so immediately upon proof of service of a notice to take a
deposition under Rule 14 or 17, or a notice to compel production under Rule 21.

2. Service.

Discovery Subcommittee 6/20/95 draft
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a. Any sheriff or constable of the State of Texas or any person who is not a party and is
not less than 18 vears of age may serve a subpoena by delivering a copy to the witness and
tendering to that person any fees required by law.

{D. Perry's sugpested alternative.

a. Any sheriff or constable of the State of Texas or any person who is not a party and
is not less than 18 years of age may serve a subpoena by delivering a copy to the witness and

tendering to that person any fees required by law_except that when the witness is a partv. or

a_person subject to the control of a party, service of a copy upon the party's attorney shall

have the same eftect as service upon the witness -]

b. Subject to the provisions of applicable law, a subpoena may be served at any place

within the State of Texas. The subpoena may direct a witness_to appear for a deposition or

produce records at any place authorized by Rules 14, 17 or 21, and mav direct a witness to

appear for a hearing or trial if [the witness is a party to the suit].7 or is represented to reside

within 150 miles of the courthouse of the countv in which the suit is pendine or who mav be

found within such distance at the time of trial.

¢. Proof of service shall be made by filing the witness' signed written memorandum
attached to the subpoena showing acceptance thereof or a statement of the date and manner of
service and the names of the person served, certified by the person who made the service.

d. A subpoena for appearance at a deposition, or for the production of documents or

tangible things at the time and place other than at trial or a hearine in open court shall be issued

onlv after service of a notice for the deposition required under Rule 14 or 17. or after service of

a notice to compel production under Rule 21.

3. Protection of Nonparties Subject to Subpoenas
a. A party responsible for the issuance and service of a subpoena shall take reasonable

steps to avoid imposing undue burden or expense upon a nonparty subject to that subpoena.

7_The bracketed language is David Perrv's suggestion that is different from currest CPRC 22.002.
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b. Subject to paragraph (4d)(b2) of this rule, a nonparty commanded to produce and
permit inspection and copying of designated documents and things, within 10 days after service
of the subpoena or before the time specified for compliance if such time is less than 10 days
after service, may serve upon the party at whose instance the witness is summoned written
objection to inspection or copying of any or all of the designated materials. If objection is made,
the party at whose instance the witness is summoned shall not be entitled to inspect and copy the
materials except pursuant to court order. At any time after an objeétion is made, the party
serving the subpoena may, upon notice to the person commanded to produce, move for an order
to compel the production.

c. Within 10 days after service of the subpoena or before the time specified for
compliance if such time is less than 10 days after service, the person served with the subpoena
may, upon notice to the party at whose instance the witness is summoned, move for a protective
order in the court in which the action is pending or a district court in the county in which the
subpoena was served. The court shall make such orders in the interests of justice necessary to
protect the movant from undue burden, unnecessary expense, harassment or annovance. or
invasion of personal, constitutional, or property rights.

d. If the subpoena directs the nonparty to attend and give testimony or to produce
documents or things at a hearing or trial less than 10 days after the date of service, the nonparty
may make its objections or motion for protective order to the court at the time specified for
compliance.

e._When a party serves a subpoena upon any custodian of records concerning a non-partv

that are protected from disclosure by a rule, regulation, or statute. the party serving the subpoena

shall also serve a copy of the subpoena upon the non-party to whom the records pertain or. if the

non-party is represented by an attorney, upon the attornev. The non-party may make any

objection or motion for protective order in the same mannér as the records custodian served with

the subpoena. 1f the party serving the subpoena does not serve it in accordance with this rule.

Discoverv Subcommittee 6/20/95 draft
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then the records custodian upon whom it is served shall serve it upon the non-partyv and

compliance shall be delaved to aive the non-party an opportunity to seek reliet.

————e—}i-the-party-s

attorney—The-patient-may-make-any-objection-or-motion-for-protective-order-in-the same
manner-as-the-person-served-with-the-subpeena:
4. Duties of Nonparties in Responding to Subpoenas

a. A person responding to a subpoena to produce documents shall produce them as they
are kept in the usual course of business or shall organize and label them to correspond with the
categortes in the demand.

b. When information or materials subject to a subpoena is withheld on a claim that it is
privileged from discovery, the person subpoenaed shall withhold the privileged materials or
information from the response and make a withholding statement, stating that information or
materials responsive to the subpoena have been withheld and the privileges(s) relied upon. The
party serving the subpoena may thereafter request a description of the withheld materials, and
within 15 days of service of that request, the subpoenaed person shall describe the nature of the
documents, communications, or things not produced sufficient to enable the demanding party to
contest the claim.

c. If a subpoena commanding testimony is directed to a public or private corporation,
partnership, association, governmental agency, or other organization, and the matters on which
examination is requested are described with reasonable particularity, the organization so named
shall designate one or more persons to testify on its behalf as to matters known or reasonably
available to the organization.

S. Contempt. Failure by any person without adequate excuse to obey a subpoena served

upon that person may be deemed a contempt of the court from which the subpoena is issued or a

Discovery Subcommittee 6/20/95 draft
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district court 1n the county in which the subpoena is served.

Discovery Subcommittee 6/20/95 draft
| Reflects changes after 6/16/95 meeting

Page " -



Part Two. Pretrial Conference

RULE 166. Pretrial Conference [current rule 166 has been substituted for the

subcommittees previously recommended language] |revised 6/26/95)

[n an appropriate action. to assist in_the disposition of the case without undue expense or

burden to the parties, the court may in its discretion direct the attorneys for the parties and the

parties or their duly authorized agents to appear before it for a conference to consider:

{a) All pending dilatory pleas, motions and exceptions:

{b) The necessity or desirability of amendments to the pleadings:

(c) A discovery schedule:

{d) Requiring written statements of the parties' contentions:

(e) Contested issues of tact and the simplification of the issues:

(t) The possibilitv of obtaining stipulations of fact;

(g) The identification of legal matters to be ruled on or decided by the court:

(h). The exchange of a list of direct fact witnesses. other than rebuttal or impeaching

witnesses_the necessitv_of whose testimony cannot reasonably be anticipated before the time of

wial. who will be called to testify at trial. stating their address and telephone number. and the

subject of the testimony of each such witness:

(1) The exchange of a list of expert witnesses who will be called to testifv at trial. stating

their address and telephone number. and the subject of the testimonv and opinions that will be

protfered by each expert witness:

(1) Agreed applicable propositions of law and contested issues of law,

(k) Proposed jury charge questions, instructions, and definitions for a jurv case or

proposed findings of fact and conclusions of law for a nonjury case:

()_The marking and exchanging of all exhibits that any partv may use at trial and

stipulation to the authenticity and admissibility of exhibits to be used at trial:

Discovery Subcommittee 6/20/95 draft
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(m) Wrinten_tnal objecuons to_the opposite party's exhibits. statung the basis tor each

obiecuon,

(n) The advisability of a preliminary reference of issues to_a master or auditor tor

findings 1o be used as evidence when the trial is to be by jury:

(0) The settlement of the case. and to aid such consideration, the court may encourage

settlement;

(p) Such other matters as may aid in the disposition of the action.

The court shall make an order which recites the action taken at the pretrial conference.

the amendments allowed to the pleadings, the time within which same may be filed. and the

agreements made by the parties as to anv of the matters considered. and which limits the issues

tor trial to those not disposed of bv admissions, agreements of counsel, or rulings of the court:

and such order when issued shall control the subsequent course of the action. unless modified at

the trial to prevent manitest injustice. The court in 1ts discretion may establish by rule a pretrial

calendar on which actions mayv be placed for consideration as above provided and mav either

contine the calendar to jury actions or extend it to all actions.

------------ L~ Conference.~Whei-appropriate—the-court-mray-order-the-attornevs-for-the-parties-and
the-parties-or-their-dulv-autherized-agents-to-appear-betore-it- for-a-pretrial-conference—There
may-be-mere-than-one-pretrial-conterence-—The-court-may-consider-any-matter-than-mav-atd4n

the-dispesition-of-the-action-neluding:

1mpeaching-witnesses-the-tecessity-of whese-testimony-cannot-reasonably-be-anticipated
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nefore-triai-exchange-of-expert-witnesses-exchange-of propesed-urv-chargesor-findines

———2-Order—The-court-shall-make-an-orderthatreettes-the-action-taken-at-the-pretrial

eonferenee—This-erdershal-control- the subsequent-course-ef-action—unless-modifiedto-prevent
manifest-tjustiee
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Part Three. Other Rules Affected By Subcommittee Proposals
RULE 63. Amendments and Responsive Pleadings

Parties may amend and supplement their pleadings and respond to other parties'

pleadings without leave of court no later than sixty (60) days before the end of any applicablethe

Ddiscovery Pperiod or five (5) days after receipt of notice of the first trial setting, whichever is
later. Thereafter, parties may file pleadings that amend, supplement, or respond only with leave
of court or upon the agreement of the parties. Leave shall be granted unless there is insufficient
time to complete discovery that would be made necessary by the amendfnent, suﬁplement, or

response, in which case leave shall be denied or the discovery period extended. Leave shall not

| be granted if it would unreasonably delay the trial.
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These pnleading rules need 1o be considered.,

RULE 66. TRIAL AMENDMENT. [CL RRENT RULE]

by the pleading, or if during the trial any defect, fault or omission in a pleading, either of form
or substance, is called to the attention of the court, the court may allow the pleadings to be
amended and shall do so freely when the presentation of the merits of the action will be
subserved thereby and the objecting party fails to satisfy the court that the allowance of such
amendment would prejudice him in maintaining his action or defense upon the merits. The court

may grant a postponement to enable the objecting party to meet such evidence.

RULE 67. AMENDMENTS TO CONFORM TO ISSUES TRIED WITHOUT OBJECTION.-
[CURRENT RULE]

parties, they shall be treated in all respects as if they had been raised in the pleadings. In such
case such amendment of the pleadings as may be necessary to cause them to conform to the
evidence and to raise these issues may be made by leave of court upon motion of any party at
any time up to the submission of the case to the Court or jury, but failure so to amend shall not
affect the result of the trial of these issues; provided that written pleadings, before the time of
submission, shall be necessary to the submission of questions, as is provided in Rules 277 and

279.

Discovery Subcommittee 6/20/95 draft
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- RULE 70. PLEADING: SURPRISE: COST. [CLURRENT RULE]

at such time as to take the opposite party by surprise, the court may charge the continuance of
the cause, if granted, to the party causing the surprise if the other party satisfactorily shows that
he is not ready for trial because of the allowance of the filing of such supplemental or amended
pleading, and the court may, in such event, in its discretion require the party filing such pleading
to pay to the surprised party the amount of reasonable costs and expenses incurred by the other
party as a result of the continuance, including attorney fees, or make such other order with

respect thereto as may be just.
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Supreme Court Advisory Committee
Discovery Subcommittee
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Preface: Comments to the Proposed Rules

The Subcommittee recognizes that this draft
of the proposed rules contains inconsistencies in
its format. numbering. and use of some words.
The Subcommittee will go through the rules and
resolve these inconsistencies after the working
draft is approved by the Advisory Committee. and
before the final draft is presented to the Supreme
Court.

In drafting these proposed rules. the
Subcommittee proposes. in some instances. to rely
upon comments to illustrate or explain the
intended application of a particular rule. Some
comments have been drafted: others will be added
later. Should the full Supreme Court Advisory
Committee or the Court decide that the reliance
upon comments is inappropriate, some rules may
require minor revisions to account for the removal
of the comments.

The proposed rules conceming discovery
vehicles require parties to "file” and "serve” their
requests for discovery and responses thereto. The
Subcommittee presumes that there will be a
general rule requiring parties to file with the clerk
and serve on all other parties pursuant to Rules 21.
21a. and 74.
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RULE 1. Discovery Limitations (revised 6/21//95)
1. Suits containing claims seeking $50,000 or less.
a. Applicabiline. If in any suit the plaintiff's
pleadings affirmatively seek only monetarv recovervy

of $50.000 or less. excluding costs, pre-judgment
interest and attorneys' fees. discovery shall be
limited as provided in this section. unless governed
by a Discovery Control Plan. No amendment
bringing the amount of recovery above $50,000 shall
be allowed at such time as to unduly prejudice the
opposing party and in no event later than 30 days
before trial. If by a claim. amendment. or
supplement filed more than 30 days before trial, any
party seeks relief other than monetary recovery or in
excess of $50.000. excluding costs, pre-judgment
interest and attorneys' fees. this section shall no
longer apply to the suit. When a timely filed
pleading renders this section no longer applicable.
discovery shall be reopened and completed within
the limitations provided in section 2 or 3 of this rule
and any person previously deposed may be
redeposed.

b. Limitations. In addition to the limitations
provided elsewhere in these rules:

(1) Discovery Period. All discovery shall
be conducted during the discovery period. The
discovery period shall begin when the suit
commences and shall continue until 30 days before
trial.

(2) Total time for oral depositions. Each
party may have no more than 6 hours in total to
examine and cross-examine any and all witnesses in
oral depositions. The parties may agree to expand
this limit up to 10 hours in total. but not more except
by court order. The court may modify the
deposition hours so that no side or party is given
unfair advantage.

(3) Interrogatories. Any party may serve
on any other party no more than 15 written
interrogatories, including discrete subparts.
Interrogatories asking a party only to identify or
authenticate specific documents. however. are
unlimited in number.

2. Discovery Control Plan Suits.

a. Applicability. In-any suit, the parties may
agree and submit for court approval or the court may
order that discovery be conducted in accordance
with a Discovery Control Plan tailored to the
circumstances of the specific suit.

b. Limitations. A Discovery Control Plan may
address any issue conceming discovery or the
matters listed in Rule 166. and may change any
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discovery limitation set forth in these rules. The
discovery limitations applicable to section 3 of this
Rule. however. shall apply unless specifically
changed in the Discovery Control Plan. The
following provisions must be included in a
Discovery Control Plan. and as to parts a and c.1
below, once set forth in the Discovery Control Plan.
may not be medified except by court order:

a. A trial date;

b. A discovery period during which
all discovery shall be conducted: :

¢. Deadlines for :

1. Joinder of additional parties;
2. Amending or supplementing
pleadings:
3. Disclosing expert witnesses
pursuant to Rule 10.
3. All other suits.

a. Applicabilitv. Unless the suit falls
within section 1 of this rule or is governed
by a Discovery Control Plan, discovery
shall be conducted in accordance with this
section.

b. Limitations. In addition to the other
discovery limitations set forth in these
rules:

(1) Discovery Period. All
discovery shall be conducted
during the discovery period. The
discovery period shall begin on the
earlier of (a) the date of the first
oral deposition. or (b) the date the
first response to written discovery
other than a Request for Standard
Disclosure is due. and shall
continue for 9 months or until 30
days before trial. whichever is
earlier. The parties may agree 1o a
longer or shorter Discovery Period.
but they may not agree to a
Discovery Period of more than 12
months unless the suit is governed
by a Discovery Control Plan under
section 2 of this rule.

(2) Total time for oral
depositions. During the discovery
period, each side, the plaintiffs and
the defendants. shall have no more
than 50 hours to examine and
cross-examine in oral depositions
opposing parties and experts
designated by opposing parties and
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Comment:

persons who are subject to the
opposing party's control. Third
party defendants shall share the
defendants' 50 hours with regard 10
issues common to the defendants:
however. third party defendants
have an additional 10 hours for
examination regarding issues upon
which they oppose the defendants.
The oral deposition testimony of
only two experts designated by any
side shall count against any
limitation of that side's total
deposition testimony. If any side
designates more than two experts
pursuant to Rule 10. the opposing
side shall be allowed an additional
six hours to depose each additional
expert designated. The court may
modify the deposition hours so that
no side or party is given unfair
advantage.

(3) Interrogatories. During
the discovery period, any party
may serve on any other party no
more than 30 written
interrogatories. including discrete
subparts. Interrogatories asking a
party only to identifv or
authenticate specific documents.
however. are unlimited in number.

Section I does not applv to suits seeking injunctive
relief, or orders concerning divorce or, child

custodv.
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RULE 2. Modification of Discovery Procedures
and Limitations; Conference Required (revised
6/21/95)

1. Modification of Procedures. Except where
specifically prohibited. the procedures and
limitations set forth in these rules may be modified
in any suit (1) by the agreement of the parties. or (2)
by court order for good reason.

2. Conference. All discovery motions or requests
for hearings on discovery shall contain a certificate
by the party filing same that efforts to resolve the
dispute without the necessity of court intervention
have been attempted and failed.
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RULE 3. Permissible Discovery: Forms and
Scope (revised 6/21/95)

1. Forms of Discovery. Permissible forms of
discovery are (a) requests for standard disclosure.
(b) requests for production of documents and
tangible things. (c) interrogatories to a party. (d)
requests for admissions. (¢) oral or written
depositions. (f) motions for a mental or physical
examination of a party or person under the legal
control of a party. and (g) motions for entry upon
and examination of real property. "Written
discovery" as used elsewhere in these Rules means
requests for standard disclosure. requests for
production of documents and tangible things,
interrogatories to a party. and requests for
admissions. Unless otherwise specified in these
Rules. the permissible forms of discovery may be
combined within the same instrument and may be
taken in any order or sequence.

2. Scope of Discovery.

a. In General.  Partiecs may obtain
discovery regarding anv matter that is relevant to the
subject matter in the pending action whether it
relates to the claim or defense of the party seeking
discovery or the claim or defense of any other party.
It is not ground for objection that the information
sought will be inadmissible at the trial if the
information sought appears reasonably calculated to
lead to the discovery of admissible evidence.

b. Documents and Tangible Things. A
party may obtain discovery of the existence,
description. nature. custody, condition. location and
contents of anv and all documents and tangible
things (including but not limited to papers. books,
accounts. drawings, graphs. charts, photographs.
electronic or videotape recordings, data. and data
compilations) that constitute or contain matters
relevant to the subject matter of the action. A
person is required to produce a document or tangible
thing that is within the person's possession. custody,
or control. If a person does not have actual phyvsical
possession. but has a superior right to compel the
production from a third party, the person has
possession, custody or control.

¢. Persons With Knowledge of Relevant
Facts. A party may obtain discovery of the identity
and location (name, address and telephone number)
of persons having knowledge of relevant facts, and a
brief statement of each identified person's
connection with the case. A person has knowledge
of relevant facts when that person has or may have
knowledge of any discoverable matter. The
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information need not be admissible to satisfy the
requirements of this subsection and personal
knowledge is not required.

d. Trial Witnesses. A party may obtain
discovery of the identity and location (name.
address, telephone number) of persons who are
expected to be called to testify at trial. other than
rebuttal or impeaching witnesses the necessity of
whose testimony cannot reasonably be anticipated
before the time of trial.

e. Expert Witnesses. A partv may obtain
discovery of the identity of and information
concerning expert witnesses only pursuant to Rule
10.

[ Indemnity and Insuring Agreements. A
party may obtain discovery of the existence and
contents of any insurance agreement under which
any person carrying on an insurance business may
be liable to satisfy part or all of a judgment which
may be rendered in the action or to indemnify or
reimburse for payments made to satisfy the
judgment. Information conceming the insurance
agreement is not by reason of disclosure admissible
in evidence at trial. For purposes of this paragraph.
an application for insurance shall not be treated as
part of an insurance agreement.

8. Settlement Agreements. A party may
obtain discovery of the existence and contents of
any settlement agreement. Information concerning
the settlement agreement is not by reason of
disclosure admissible in evidence at trial.

h. Witness statements. A witness
statement, regardless of when made, is discoverable.
unless privileged. A "witness statement"” is (1) a
written statement signed or otherwise adopted or
approved in writing by the person making it. or (2) a
stenographic, mechanical, electrical or other tvpe of
recording of a witness' oral statement. or any
substantially verbatim transcription of such a
recording. A lawyer's notes taken during a
conversation or interview with a witness is not a
"witness statement.”  Any person may obtain. upon
written request, his or her own witness statement
concerning the lawsuit, that is in the possession.
custody or control of any party.

i. Potential Parties. A party may obtain
discovery of the identity and location (name. address
and telephone number) of any potential party.

Comments:
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I. The definition of documents and tangible things
has been revised to make clear that evervthing,
regardless of its form. is within the scope of
discovery if it relevant to the subject matter of the
action, and properlv requested bv an appropriate
discovery device.

2. Subdivision c. requires parties to make a "brief
statement of each identified person’s connection with
the case.” This provision does not require a
narrative statement of the facts the person knows,
but at most a few words describing the person’s
identitv as relevant to the lawsuit. For instance,

"treating physician”, "evewitness", "chief financial
non

officer”, "director”, "plaintiff's mother and
evewitness to accident".

3. The sections in current 166b concerning land,
experts, and medical records are deleted from this
rule, but it is not intended that these areas are now
exempt from discoverv. They are clearlv within the
scope of discoverv, and are discussed in the specific
discoverv vehicles intended for their disclosure. See
Rule 902)(f)&(g)(medical records) ; Rule 23 (land)
and Rule 10 (experts).
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RULE 4. Privileges and Work Product. (revised

6/21/95)

1. Privileges. A party may not discover any matter
protected from disclosure by any privilege.
2. Work Product:

a. Scope. The following is not
discoverable:

(1) General. Anything made or
prepared in anticipation of litigation or for trial by or
for a party or a party's representative (including the
party's attornev. consultant, surety. indemnitor.
insurer. or agent) is not discoverable except upon a
showing that the party seeking discovery has
substantial need of the materials in the preparation
of the party's case and that the party is unable
without undue hardship to obtain the substantial
equivalent of the factual information contained
therein by other means. Even if the required
showing is made. the court shall protect against
disclosure of the mental impressions. opinions.
conclusions. or legal theories conceming the
litigation. and limit disclosure to the extent possible
to the needed facts.

(2) Attornev's mental processes.
The mental impressions. opinions. conclusions. and
legal theories of an attorney or attornev's
representative prepared in anticipation of litigation
or for trial are not discoverable except when
necessarily disclosed when responding to discovery
concerning witnesses, exhibits. expert witnesses. or
contentions as provided for in these Rules.

(3, Consulting experts. A
consulting expert's identity, mental impressions. and
opinions are not discoverable. A consulting expert
is an expert who has been informally consulted.
retained. or specially emploved by a party in
anticipation of litigation or in preparation for trial.
and will not be called to testify as an expert, and
whose mental impressions and opinions have not
been reviewed by a testifying expert.

b. Exceptions. The following is
discoverable, even if prepared in anticipation of
litigation or for trial:

(1) Experts. The information
concerning experts that is discoverable under Rule
10.

(2) Witness Statements. Witness
statements that are discoverable under Rule 3(h).

(3) Photographs. Any
photographic or electronic image of underlving facts
(e.g., a photograph of the accident scene) is
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discoverable. A photographic or electronic image of
something other than underlying facts may be
privileged (e.g.. a consulting expert's video of an
experiment). A photographic or electronic image of
any sort that a party intends to offer into evidence.
however, is discoverable.

(4) Facts. The relevant facts.
however acquired, within the knowledge of any
party or its representatives, including the identity of
persons with knowledge of relevant facts. Although
a communication or document containing relevant
facts may be privileged under this rule, this rule
does not prevent discovery of the facts contained
therein by means other than the discovery of the
communication or document.

(5) Texas Rule of Evidence
503(d). I there is no attorney-client privilege under
Texas Rule of Evidence 503(d), work product is
discoverable.
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RULE 5. Response to Written Discovery
Requests; Supplementation and Amendment
(revised 6/21/95)

1. Duty to Respond. When responding to
requests for written discovery. a party shall make a
complete response. based upon all information
reasonably available to the responding partv or its
attorney at the time the response is made. If the
requesting party has served on the responding party
a computer readable file setting out the discovery
requests. the responding party's answers, objections
and other responses shall be preceded by the request
to which they respond; otherwise, the responding
party is under no obligation to restate the request
when responding.

2. Duty to Amend or Supplement Discovery
Responses. A party is under a duty reasonably
promptly to amend or supplement its prior responses
or document productions responsive to written
discovery requests if the party leamns that a prior
response or production was incomplete or incorrect
when made. or, although complete and correct when
made. is no longer complete and correct. An
amendment or supplement shall be in writing. filed
and served. and need not be verified. Amendment
or supplementation is required when amending or
supplementing a response to a written discovery
request seeking the identification of persons with
knowledge of relevant facts. trial witnesses or expert
witnesses. Amendment or supplementation is not
required for other responses if the additional or
corrective information or documents have otherwise
been made known to the other parties in discovery
or in writing. Except as otherwise provided by these
rules. amended or supplementary responses or
productions served less than thirty days before trial
are presumptively made without reasonable
promptness.

3. Additional Discovery After Amendment or
Supplementation. If the amendment. supplement
or document production occurs during any
applicable Discovery Period. the opposing party
may seek from the other party or the court
departures from the discovery limitations imposed
under Rule I upon a showing that the opposing party
is unable to complete discovery relating to any new
information disclosed in the amendment or
supplement within the Discovery Period. If the
amendment. supplement. or document production
occurs after any applicable Discovery Period, the
opposing party may reopen discovery. A party must
respond to reopened written discovery served under
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this Rule the day before trial or within 20 days after
the date of service. whichever is earlier. The
reopening side is allowed five (5) hours of
deposition time in addition to that provided in Rule
1. Such discovery shall be limited to matters related
to any new information disclosed in the amendment
or supplement. The court may allow additional
discovery as needed.

Comment:
This rule imposes a dutv upon parties to make a

complete response to written discovery based upon
all information reasonably available.
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RULE 6. Effect on Trial of Failure to Provide
Timely Discovery (Revised 6/20/95)

1. Exclusion or continuance. If a party
fails to timely disclose information during
discovery. and is unable to show that such failure
did not cause the opposing party to be unprepared in
a way that may affect the outcome of the trial. then
the court shall either exclude the information not
timely disclosed or continue the trial to allow the
opposing party to prepare to confront or use the
previously undisclosed information. If the failure to
disclose does not cause the opposing party to be
unprepared in a way that may affect the outcome of
the trial. the court may admit the evidence and
proceed with the trial. The party who failed to
timely disclose has the burden of showing that the
opposing party is not unprepared in a way that may
affect the outcome of the trial. Nothing in this rule
limits the court's authority to grant a continuance.

2. Costs and expenses. If the court
continues the case. the court may impose anyv
expense caused by the delay. including attorney's
fees and any difference between pre-judgment and
post-judgment interest. on the party that failed to
timely disclose.

Note to the Sanctions Committee:
The Discovery Committee has not addressed
sanctions for failure to timely disclose information
in accordance with Rule 5. and leaves that issue for
the Sanctions Committee to address. The Discovery
Committee. however. does recommend that some
sanction be imposed on parties that fail to provide
discovery "reasonably promptly.” even if provided
more than 30 davs before trial.
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RULE 7. Presentation of Privileges and
Objections to Written Discovery (revised 6/20/95)
is otherwise objectionable. the responding party
shall object specifically in writing within the time
required for the response by stating the basis of the
objection and the extent to which the party is
refusing to comply with the request. A party should
comply with so much of the request as to which the
party has made no objection, unless it is
unreasonable under the circumstances to do so
before obtaining a ruling on the objection.
Objections shall be made only if a good faith factual
and legal basis for the objection exists at the time
the objection is made. Any objection not
specifically stated within the time required or
obscured by numerous unfounded objections is
waived unless the court excuses the waiver for good
cause shown.

2. Withholding Privileged Information and
Materials.

A party may preserve a privilege from written
discoverv only in accordance with this section.

(a) Asserting a Privilege. If materials or
information responsive to a request are privileged,
the party shall withhold the privileged materials or
information from the response. If a request calls for
privileged materials or information in response. but
is also otherwise objectionable, the responding party
shall first object pursuant to section 1 of this rule,
and only upon compliance with the request or any
part thereof. withhold responsive privileged
materials or information pursuant to this section.
When a party actually withholds specific
information and materials responsive to a request on
grounds of privilege. when making the original
response and thereafter if making an amended or
supplemental response. that party shall file a
withholding statement. as part of the response to the
discovery request or separately, stating that
information or materials responsive to the request
have been withheld and the privilege(s) relied upon.

(b) Description of Withheld Materials or
Information. After receiving a withholding
statement. the party seeking discovery may file and
serve upon the withholding party a request that the
withholding party identify the information and
materials withheld. Within 15 days of service of
that request. the withholding party shall file and
serve a description of the information and materials
withheld that makes the claim of privilege expressly
and describes the nature of the information or
materials withheld in such a manner that. without
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revealing the privileged information itself, will

enable other parties to askesHjecpoticali bartyfsfium! not object t

privilege. .

(c) Exemption from Hithholding Statement.
Privileged communications to or from a lawyer or
lawyer's representative or privileged documents of a
lawyer or lawyer's representative

(1) created or made from the point at
which a party consults a lawyer with a view to
obtaining professional legal services from the lawyer
in the prosecution or defense of a specific claim in
the litigation in which discovery is requested, and

(2) concerning the litigation in whith
the discovery is requested,
need not be included in a withholding statement or
description except upon court order for good reason.

3. Hearing. Any party may at any reasonable
time request a hearing on an objection or privilege
asserted in accordance with this rule. The party
secking to avoid discovery shall present any
evidence necessary to support the objection or
withholding statement either by testimony at the
hearing or by affidavits served upon opposing
parties at least seven days before the hearing. If the
judge determines that an in camera review of some
or all of the requested discovery is necessary to rule
on the objection or privilege. the requested
discovery shall be segregated and produced to the
judge in a sealed wrapper. Evidence necessary to
support a privilege for information or materials
created by trial counsel in preparation for the
litigation in which the discovery is requested shall
be produced only upon court order in appropriate
circumstances.

4. Ruling. To the extent the court sustains the
objection or claim of privilege. the objecting party
has no further duty to respond to that request. If the
court overrules the objection or claim of privilege,
the objecting party shall respond to the request
within thirty (30) days after the court's action. or at
such time as the court orders.

Comments:

1. This rule provides for objections to the form of a
written discovery request. The responding partv
specifically objects to the request, and states
whether the party intends to comply with the request
as specifically modified or not comply at all for
specifiedreasons. If a party receives a request for
"all documents relevant to the lawsuit,” the
requesting party can object to the request as an
overly broad request that does not comply with the
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rule requiring specific requests for documents, and
refuse to comply with its entirelv. See Loftin v.
Martin, =76 S.11°.2d 145 (Tex. 1989). .1 partv may
also object 1o a request for a litigation file on the
ground that it is overly broad and on its face it seeks
onlyv materials protected by privilege. See National
Union Fire Ins. Co. v. I'aldez, 863 S.W.2d 458 (Tex.
1993). If a request seeks specific documents from
1980 to the present, the party mav object that the
documents from 1980 to 1990 are irrelevant, and
that it is overly burdensome to produce them. In
such case, the party mayv produce the documents
Jrom 1990 to the present, or refuse to produce any
until the court resolves the objection if producing
according to a modified request will require a
burdensome and duplicative search if the court
should overrule the objection.

2. The new rule dispenses with objections to written
discoveryv requests on the basis that responsive
information or materials are protected by a specific
privilege or immunitv from discovery. Instead, the
rule requires parties that withhold such information
or materials state that they have been intentionally
withheld, and identifv the privilege upon which the
party relies. A party need not make a withholding
statement if the only materials responsive to the
request that are being withheld are information and
materials created by or for lawversfor the litigation,
as it can be assumed that such information or
materials will be withheld from virtually anv request
on the grounds of attornev-client privilege or work-
product. The withholding statement should not be
made prophvlactically, but onlv when specific
information and materials have been withheld.
Should additional privileged information or
materials be found subsequent to the initial
response, an amendment or supplement to the
discovery response can include a withholding
statement.

3. Any party can request a hearing in which the
court will resolve issues brought up in objections or
withholding statements. The party seeking to avoid
discovery has the burden of proving the objection or
privilege, as under the current rules.

4. This Rule governs the presentation of all
privileges, including work product, set out in Rule 4
(now Rule 166b(3)).
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RULE 8. Protective Orders

Any person against or from whom discovery is
sought may movce within the time required to
respond to the discovery request for an order
protecting that person from the discovery sought.
except that any party may move for such an order
when an objection pursuant to Rule 7 is not
appropriate. The court may make any order in the
interest of justice necessary to protect the movant
from undue burden. unnecessary expense.
harassment or annovance. or invasion of personal.
constitutional. or property rights, including but to
limited to the following:

1. ordering that the requested
discovery not be sought in whole or in part. or that
the extent or subject matter of discovery be limited.
or that it not be undertaken at the time or place
specified:

2. ordering that the discovery be
undertaken only by such method or upon such terms
and conditions or at the time and place directed by
the court:

3. ordering for good cause shown that
the results of discovery be sealed or otherwise
protected. subject to the provisions of Rule 76a.
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RULE 9. Standard Requests For Disclosure

1. Request. At any time no later than 30 days
before the end of anyv applicable Discovery Period or
30 davs before trial. whichever occurs first. anv
party may file and serve upon any other party a
Standard Request for Disclosure as set forth in this
rule. The Request for Standard Disclosure shall
state:

"Pursuant to Rule 9. vou are requested

to make the following disclosures

within 30 days of service of this

request:

{add specific subsections of part 2 of

this rule under which disclosure is

requested]."”

A standard request for disclosure made pursuant
to these rules is presumptively not objectionable
under Rule 7(1).

2, Content. A party may make any or all of
the following standard requests for disclosure:

a. Provide the correct names of the parties
to the lawsuit.

b. Provide the information pertaining to
persons with knowledge of relevant facts set forth in
Rule 3(2)(c):

c. Produce the indemnity and insuring
agreements discoverable under Rule 3(2)(f):

d. Produce the settlement agreements
discoverable under Rule 3(2)(g):

e. Produce the witness statements
discoverable under Rule 3(2)(h);

/- In a suit alleging physical or mental
injury and damages from the occurrence that is the
subject of the case. produce all medical records and
bills that are reasonably related to the injuries or
damages asserted or. in lieu thereof. an authorization
permitting the disclosure of such medical records
and bills:

g In a suit alleging physical or mental
injury and damages from the occurrence that is the
subject of the case, produce all medical records and
bills obtained by virtue of an authorization furnished
by the requesting party:

h. Produce any written instrument upon
which a claim or defense is based;

i. Provide the information pertaining to
expert witnesses set forth in Rule 10(2) and (3).

3. Response. Except as provided for expert .
witnesses in Rule 10, a party served with a Standard
Request for Disclosure shall file and serve a written
response making the requested disclosures within
thirty (30) days after service of the request (fifty

Discovery Subcommittee 6/20/95 draft
Reflects changes after 6/16/95 meeting

[50] davs if the request accompanies citation).
unless the time to serve a response is extended in the
Request or by agreement or court order. If the
response provides information. as opposed to
documents. it shall be verified in the manner
required by Rule 12.

4. Documents. Copies of the documents
responsive to requests under section 3 of this Rule
ordinarily shall be served with the response;
however, if the responsive documents are
voluminous . the response shall specify a reasonable
time and place for the production of documents, not
more than 7 days from the date of the response.
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RULE 10. Expert Witnesses

1. Request. A party may request another party
to designate and disclose information concerning
expert witnesses only through a Standard Request
for Disclosure pursuant trouble 9.. An "expent
witness" subject to discovery pursuant to this rule is
an expert who may be called as an expert witness at
trial, and an expert used for consultation and who is
not expected to be called as an expert witness at
trial. but whose opinions and impressions have been
reviewed by a testifving expert. If the expert has
personal knowledge of relevant facts, a party also
may obtain discovery as provided eisewhere in these
rules.

2. Designating Expert Witnesses.

a. Request. A party may make the
following Standard Request for Disclosure pursuant
to Rule 9. Identify (name. address and phone
number) each expert discoverable under Rule 10(1)
and state the subject upon which each identified
expert is expected to testify.

b. Response. The response shall be made
within thirty (30) dayvs after service of the request
(fifty [50] davs if the request accompanies citation).
If such response is amended or supplemented. the
presumption of Rule 5(2) that any change is made
without "reasonable promptness” begins (a) for
experts testifving about issues upon which the
responding party seeks affirmative relief. the earlier
of 75 davs before the end of any applicable
Discovery Period or 75 days before trial; or (b) for
opposing experts, the earlier of 45 days before the
end of any applicable Discovery Period or 45 dayvs
before trial.

3. Additional Disclosures

a. Request. A party may make any or all
of the following Standard Requests for Disclosure
pursuant to Rule 9:

(1) State the general substance of the
mental impressions and opinions held by each
identified expert and a brief summary of the
basis thereof:

(2) Produce all documents, tangible
things, reports. models. or data compilations
that have been provided to, reviewed by or
prepared by or for each identified expert in
anticipation of the expert's testimony;

f3) Produce the current resume and
bibliography of each identified expert;

(4) State at least two dates upon which
each identified expert will be available to testify
by oral deposition.
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b. Response. A party seeking affirmative
relief must respond to the requests upon the later of
(1) 30 davs after service of the request: or (2) the
earlier of 75 days before the end of any applicable
Discovery Period or 75 days before trial. A party
who has designated opposing experts must respond
to the requests upon the later of (1) 30 days after
service of the request: or (2) the earlier of 45 days
before the end of any applicable Discovery Period or
45 days before trial.

For experts not retained or emploved or
otherwise in control of the designating party, the
designating party must respond to Standard Request
(1) with documents within the possession, custody
or control of the designating party. and need not
respond to Standard Requests (2). (3) and (4).
Nothing in this rule shall prevent the requesting
party from obtaining this discovery directly from
such an expert by subpoena commanding production
under Rule 24.

4. Oral deposition. A party may obtain other
discovery of the subject matter on which the expert
is expected to testify, the expert's mental
impressions and opinions. the facts known to the.
expert (regardless of when the factual information
was acquired) that relate to or form the basis of the
testifying expert's mental impressions and opinions
only by oral deposition of the expert. unless the
court orders the expert to prepare a report pursuant
to this rule.

5. Court-Ordered Reports. If the
discoverable factual observations. tests, supporting
data. calculations, photographs. or opinions of an
expert have not been recorded and reduced to
tangible form, the court may order these matters
reduced to tangible form and produced in addition to
or in lieu of the deposition as is appropriate. A court
may not compel production of such a report before
the date upon which the designating party must
respond to additional Standard Requests for
Disclosure pursvant to part 3 of this rule.

6. Supplementation after disclosure of
general information. A party's duty to supplement
and amend discovery provided pursuant to this rule
is governed by Rule 5, except that the duty also
extends to the oral deposition testimony of an expert
that is retained or employed by or otherwise within
the control of that party concerning the expert's
mental impressions or opinions or the basis thereof.
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Comment:

The Discoverv Subcommittee has not considered the
effect of the 1993 medical malpractice legisiation
upon this rule.
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RULE 11. Requests For Production and
Inspection {revised 6/22/95]

1. Request. At any time no later than 30 davs
before the end of any applicable Discovery Period or
30 days before trial. whichever occurs first. any
party may file and serve upon any other party a
Request for Production and for Inspection, to
inspect, sample, test. photograph and copy any
designated documents or tangible things that
constitute or contain matters within the scope of
Rule 3(2).

2. Content of Request for Production. The
request shall set forth the items to be produced or
inspected. either by individual item or by category,
and describe each item and categorv with reasonable
particularity. The request shall specifyv a reasonable
time (on or after the date on which the response is
due) and place for production. If the requesting
party intends to sample or test the requested items,
the desired testing and sampling shall be described
with sufficient specificity to inform the producing
party of the means, manner, and procedure for
testing or sampling.

3. Response. The party upon whom the request
is served shall file and serve a written response
within 30 days after service of the written request
(fifty [50] days if the request, accompanies citation).
The response shall state. with respect to each item or
category of items. that production. inspection. or
other requested action will be permitted as
requested, or shall state an objection to the request
pursuant to Rule 7(1). If the responding party
objects to the time and place of production. the
objection shall also state when and where the party
will comply with the request.

4. Documents. Subject to any objections stated
in the response. the responding party shall produce
the requested documents or tangible things within
the person's possession. custody or control at either
the time and place requested or the time and place
set forth in the response, as follows:

a. Copies. The responding party may
produce copies only if the party has no originals or
the originals remain available for inspection at the
requesting party's request on no less than 10 days
written notice. If originals are produced, the
responding party is entitled to retain the originals
while the requesting party inspects and copies them.

b. Organization. The responding party
shall produce documents and things as theyv are kept
in the usual course of business. or shall organize and
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label them to correspond with the categories in the
Request.

¢. Privileged Information and Marerials
The responding party shall assert its privileges. if
any. pursuant to Rule 7(2) at the time documents or
things actually are withheld from production.

S. Electronic or magnetic data. To obtain
¢lectronic or magnetic data or the information
contained therein the requesting party must
specifically request it and specify the form in which
it wants it produced. In response, the responding
party shall produce the electronic or magnetic data
responsive to the request that is reasonably available
to the responding party in the ordinary course of its
business. If the responding party determines that it
cannot reasonably retrieve the data requested or
produce it in the form requested. it shall follow the
procedures of Rule 7(1). After a hearing, the court
may order the responding party to comply with the
request provided that the requesting party pay the
reasonable expenses for any extraordinary steps
required for retrieval and production.

6. Destruction or Alteration. Testing,

. sampling or examination shall not extend to

destruction or material alteration of an article
without notice, hearing, and a prior order of the
court.

7. Expenses of Production. Unless otherwise
ordered by the court. the expense of producing
documents, data, data compilations, or tangible
things will be borne by the responding party. The
expense of inspecting, sampling, testing.
photographing, and copying the documents, data.
data compilations, or tangible things produced wilt
be borne by the requesting party.

Comments:

1. "Document and tangible things" are defined in
Rule 3.

2. The proposed rule is very similar to the
existing rule. The proposed rule makes clear that a
party that seeks to sample or test the produced
documents or things, must describe the procedure so
that the responding party may make any appropriate
objections. The proposed rule also addresses for the
Jirst time the production of magnetic or electronic
data. The requesting party must specifically request
the data, specify the form in which it wants the data
produced, and specifv any extraordinary steps for
retrieval and translation. Otherwise, the responding
party need only produce the data available in the
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ordinary course of business in reasonably usable
jorm. The rule requires production at the time and
place specified in the request or the response, and
allows the production of copies if the originals are
made available upon request. The rule also clarifies
how the expenses of production are to be allocated
absent a court order to the contrary.

Discoverv Subcommittee 6/20/95 draft
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RULE 12. Interrogatories to Parties (Last
revised 6/22/9%)

1. Request. At any time no later than 30 days
before the end of any applicable Discovery Period or
30 davs before trial. whichever occurs first. any
party may file and serve upon any other party
written interrogatories to be answered by the party
served.

2. Content. A party may use interrogatories to
inquire about any discoverable matter and the '
contentions and defenses of another party, provided
that contention interrogatories may only request
another party to state the legal theories and to
describe in general the factual bases for the claims
or defenses of that partv. Contention interrogatories
may not be used to require another party to marshal
all of its available proof or proof it intends to offer
at trial to answer the interrogatory.

3. Response. The party upon whom the
interrogatories have been served shall file and senve
answers and objections. if any. to the interrogatories
within 30 days after the service of the interrogatories
(fifty [50] days if the request accompanies citation)
Each interrogatory shall be answered separately and
fully in writing, unless the party states an objection
to the request or asserts a privilege pursuant to Rule
7. The answers shall be signed under oath by the
party making them. and the objections shall be
signed by the attorney making them.

4. Option to Produce Records. Where the
answer 10 an interrogatory may be derived or
ascertained from public records or from the business
records of the party upon whom the interrogatory
has been served from a compilation. abstract or
summary based thereon. and the burden of deriving
or ascertaining the answer is substantially the same
for the party serving the interrogatory as for the
party served, it is sufficient answer to such
interrogatory to specify such records and, if
applicable, to produce the records, or compilation.
abstract or summary thereof, in compliance with
Rule 11.. The specification of records provided
shall include sufficient detail to permit the
interrogating party to locate and to identify as
readily as can the party served. the records from
which the answers may be ascertained. and shall
specify a reasonable time and place at which the
documents can be examined not to exceed 10 days
after the date the interrogatory answer is filed.

5. Use. Answers to interrogatories may be used
only against the party answering the interrogatory.
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Comment:

Open-ended contention interrogatories mav be used
only to secure information that would be provided if
the other party were required 1o plead more
particularly. Parties seeking to obtain disclosure of
Jacts supporting or rebutting particular allegations
should use other discovery devices.
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RULE 13. Requests for Admissions [revised
6/22/95}

1. Request. Atany time no later than 30
days before the end of any applicable Discovery
Period or 30 davs before trial. whichever occurs
first. a party may file and serve upon any other party
a writlen request for an admission.

2. Content. A party may request the
admission of the truth of anv matters within the
scope of Rule 3(b) including statements or opinions
of fact or of the application of law to fact. or the
genuineness of anv documents served with the
request or otherwise made available for inspection
and copying. Each matter of which an admission is
requested shall be set forth separately .

3. Response. The party to whom the
request is directed shall file and serve its response
thereto within 30 days after service of the request
(fifty [50] if the request accompanies citation).
Subject to objections and privileges raised pursuant
to Rule 7, the response shall specificallv admit or
deny the request or set forth in detail the reasons any
request cannot be admitted or denied. A response
shall meet fairly the substance of the requested
admission. qualifving an answer or denyving only a
part when good faith requires. Lack of information
or knowledge or a claim that the request presents a
genuine issue for trial is not a proper response unless
the objection states that a reasonable inquiry has
been made and that the information known or easily
obtainable is insufficient to enable the party to admit
ordeny. If no response is timely served. the request
is admitted without the necessityv of a court order.

4. Use. Anv matter admitted under this
rule is conclusively established as to the party
making the admission unless the court on motion
permits withdrawal or amendment. The court may
permit withdrawal or amendment upon a showing of
good cause for such withdrawal or amendment if the
court finds that the parties relying upon the
responses and deemed admissions will not be unduly
prejudiced and that the presentation of the merits of
the action will be subserved thereby. Any admissjon
made by a party under this rule is for the purpose of
the pending action only and may not be used in any
other proceeding.
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RULE 14. Depositions Upon Oral Examination
[revised 6/27/95]

1. Noticc. Atany time during any applicable
Discovery Period or 30 davs before trial. whichever
occurs first. a party may notice the deposition upon
oral examination of any person or entity to be taken
before any officer authorized by law to take
depositions. A reasonable time before the
deposition. a party shall file and serve a notice
stating the name of the deponent and the time and
the place of the deposition. When the deponent is a
party or subject to the control of a party, service of
the notice upon the party's attorney shall have the
same effect as a subpoena served on the deponent.

2. Content.

a. Time and Place. The time and place
designated for the deposition shall be reasonable.
The place shall be in the county of the witness'
residence or where the witness is emploved or
regularly transacts business in person or at such
other convenient place as mav be directed by the
court in which the cause is pending; provided,
however. the deposition of a party or the person or
persons designated by a party under paragraph 3.
below may be taken in the county of suit. A
nonresident or transient person may be required to
attend in the county where that person is served with
a subpoena. or within one hundred fifty miles from
the place of service. or at such other convenient
place as the court may direct. The witness shall
remain in attendance from day to day until such
deposition is begun and completed.

b. Other attendees. If any party intends to
have any other persons attend. that party must give
reasonable notice to all parties of the identity of
such other persons. ¢. Depositions of
Organizations. A party may in the notice name as
the deponent a public or private corporation.
partnership, association, governmental agency, or
other organization and describe with reasonable
particularity the matters on which examination is
requested. In response, the organization so named
shall designate one or more persons to testify on its
behalf. and may set forth, for each person
designated. the matters on which the person will
testifv. The person so designated shall testify as to
matters known or reasonably available to the
organization. This subdivision does not preclude
taking a deposition by any other procedure
authorized by these rules.

d. Documents. A deponent may be compelled
to produce at the deposition documents or tangible
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things within the scope of discovery and within the
witness' care. custody or control. If a subpoena
commanding production under Rule 24 is to be
served on the person 1o be examined. the designation
of materials to be produced as set forth in the
subpoena shall be attached to or included in. the
notice. When the deponent is a party or subject to
the control of a party. the procedures of Rule 11.
including the 30 day time for response, shall apply
to such request.

e. Deposition by Telephone. Anv party may
give reasonable prior written notice that a deposition
will be taken by telephone or other remote
electronic means. For the purposes of these rules, a
deposition taken by telephone is taken in the district
and at the place where the deponent is to answer the
questions asked. The officer taking the deposition
may be located with the deposing parties instead of
with the witness if the witness is placed under oath
by a person present with the witness who is
authorized, in that jurisdiction. to administer oaths.

3. Protective order. A party or deponent may
include in a motion for protective order pursuant to
Rule 8 an objection to the time and place designated
for a deposition. If the movant had less than ten
(10) days notice of the deposition, the filing of the
motion excuses compliance with the notice or
subpoena until the motion is overruled. If the
movant had at least 10 days notice of the deposition.
the movant must comply with the notice or
subpoena unless the motion is granted. or the
movant demonstrates that it was unable to obtain a
ruling on the motion despite its good faith efforts to
do so pursuant to any applicable local rules.
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RULE 15. Examination. Objection, and Conduct
During Oral Depositions [revised 6/21/95]

1. Oath; Examination. Every person whose
deposition is taken upon oral examination shall first
be placed under oath. The parties may orally
examine and cross-examine the deponent. Any
party. in lieu of participating in the oral
examination. may serve written questions in a sealed
envelope on the party proposing to take the
deposition who shall transmit them to the deposition
officer who shall open the envelope and propound
them to the witness.

2. Time Limitation. The time a party takes to
examine and cross-examine deponents upon oral
examination shall be limited.

a. Time per deposition. Each side may
conduct one deposition that is subject to no per
deposition time limit. For all other depositions, no
side shall examine or cross-examine a single fact
witness for more than three (3) hours or a single
expert witness for more than six (6) hours. If a
witness has been deposed as a fact witness and is
thereafter designated as an expert, the witness may
be redeposed for the time remaining within the 6
hour limit. Third-party defendants may examine a
single witness regarding issues upon which they
oppose defendants for no more than 1 additional
hour.

b. Record of deposition time. Breaks during
depositions do not count against any party's
deposition time limitation. The officer taking the
deposition shall state as part of the certificate
required by Rule 206 the amount of time each
examiner used to examine the deponent.

3. Conduct during the deposition. The oral
deposition shall be conducted in the same manner as
if the testimony were being obtained in court during
trial. Counsel are expected to cooperate with and be
courteous to each other and the deponents. Private
conferences between deponents and their attorneys
during the actual taking of the deposition are
improper except for the purpose of determining
whether a privilege should be asserted. Private
conferences may be held, however, during agreed
recesses and adjournments. If the lawyers and
witnesses do not comply with this rule, the court
may allow statements. objections and discussions
conducted during the oral deposition that reflect
upon the veracity of the testimony to be introduced
in evidence at trial.

4. Ohjections to testimony. Objections during
the oral deposition are improper except the

Discovery Subcommittee 6/20/95 draft
Reflects changes after 6/16/95 meeting

following objections to the form of the question or
the responsiveness of the answer: "Objection.
leading:" "Objection. form:" and "Objection. non-
responsive.” These objections shall be stated as
phrased and will be waived if not made at the taking
of the deposition. A narrative objection will not
preserve the objection for the court's later
determination. Upon request, the objecting party
shall explain the grounds of the objection clearly
and concisely, in a non-argumentative and non-
suggestive manner. Objections or explanations that
are argumentative or suggest answers to or otherwise
coach the deponent are not permitted and can be
grounds for termination of the deposition pursuant to
this Rule.

S. Instructions not to answer. Instructions to
the deponent not to answer a question are improper
except (a) to preserve a privilege against disclosure,
(b) to enforce a limitation on evidence directed by
the court, (c) to protect a witness from an abusive
question, or (d) to secure a ruling pursuant to
paragraph 6. Upon request. the instructing party
shall explain the grounds for the instruction clearly

.and congcisely, in a non-argumentative and non-

suggestive manner. Should a court later order the
deponent to answer a question to which the deponent
was instructed not to answer, the court may impose
an appropriate sanction for discovery abuse pursuant
to Rule 215, '

6. Suspending the deposition. When the time
limitations for the deposition have expired or when
the deposition is being conducted or defended in
violation of these rules, on demand. the deposition
may be suspended for the timé necessary to secure a
ruling. The court may impose an appropriate
sanction for discovery abuse pursuant to Rule 215 if
the suspension of the deposition was not justified.

Comment: Section 3 of this rule refers only (o the
conduct of the lawvers and deponents in the
deposition. It is not meant to limit the scope of the
interrogation to the scope allowed at trial. See Rule
3.
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RULE 18. Non-Stenographic Recording [revised
6/27/95]

1. Notice. Anyv party may cause a deposition
upon oral examination to be recorded by other than
stenographic means. including videotape recordings.
Any party intending to make a non-stenographic
recording shall file and serve reasonable prior
written notice to the deponent and other parties.
either in the notice given pursuant to Rule 14 or
otherwise. of the non-stenographic method by which
the testimony will be recorded and whether a
certified court reporter also will be used. Any other
party may then file and serve written notice
designating another method of recording in addition
to the method specified, at the expense of the
designating party unless the court orders otherwise.

2. Conducting the Deposition. A non-
stenographic deposition must be conducted in
accordance with Rule 15. The party requesting the
non-stenographic recording will be responsible for
obtaining a person authorized by law to administer
the oath. for assuring that the recording will be
intelligible. accurate, and trustworthy, and for
maintaining the original non-stenographic recording.

3. Signing. Centification. and Delivery. The
non-stenographic recording and exhibits thereto
must be prepared and delivered in accordance with
Rule 16 to the party who requested the non-
stenographic recording (rather than the party who
asked the first question), except that the recording is
not submitted to the witness for signature or
changes.

4. Use Depositions Recorded Only by Non-
stenographic means.

a. At trial or summary judgment. A non-
stenographic recording or transcript of a deposition
recorded only by non-stenographic means can be
used at the trial or for summary judgment only if the
party intending to use it has obtained a complete
transcript of the deposition recording from a
certified court reporter. The court reporter shall
obtain the original or a certified copy of the
deposition recording, shall transcribe it, and shall

* comply with the provisions of Rule 16 to the extent

applicable.! The court reporter's certificate shall
include a statement that the transcript was made

! The provisions conceming certification of
swearing in the witness and that the transcript is a
true record of the testimony, as well as the
provisions concerning marking exhibits will not
apply.
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from the original or certified copy of the deposition
recording and that the transcript is a true record of
the recording. If the deposition is to be used as
evidence at the trial. the complete transcript must be
served on all parties at least 30 davs before the trial,
or for summary judgment. at the time the deposition
must be filed with the court.

b. At any other hearingz. Anon-
stenographic recording or transcript of a deposition
recorded only by non-stenographic means can be
used at any hearing of a motion or an interlocutorv
proceeding (other than a summary judgment motion)
only if the party intending to use it has obtained a
transcript of that portion of the deposition recording
by a certified court reporter. transcribed and
certified in accordance with part a above. In
addition, at least 20 days before the date set for the
hearing in which the deposition is to be used. the
party secking to use the deposition must file and
serve a written designation specifving (1) the name
of the deponent whose deposition the party intends
to use; (2) the name and address of the certified
court reporter that the party has asked to transcribe
all or part of the deposition recording; and (3) the
portions of the deposition recording that the party
has requested to be included in a transcript. If the
party has designated only a part of the deposition
testimony, any other partv mav request the named
court reporter to transcribe additional parts of the
deposition recording at that party's own expense
within 10 days of service of the designation. The
deposition can be used only if the transcript is
completed at least 3 davs before the date of the
hearing.

c. Certified copv. A centified copy of the
non-stenographic recording is anv copy of the

-original or another certified copy of the deposition

recording that is accompanied bv a duly sworn
certificate of the person who made the copy, stating
that the copy is accurate and complete.

2 Judge Brister would leave this section out. I have
left it in as proposed by the Discovery
Subcommittee.
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RULE 17. Deposition Upon Written Questions
[revised 6/27/95]

1. Notice. At any time during anv
applicable Discovery Period or 30 davs before trial.
whichever occurs first. any party may take the
testimony of any person or entity by deposition upon
written questions. Notice thereof must be filed and
served on all parties at least 20 davs before the
deposition is taken, uniess the time is shortened by
agreement of the parties or court order.

2, Content. The content of the notice shall
comply with Rule 14. In addition. the direct
questions to be propounded to the witness shall be
attached to the notice.
cis 2. Additional Questions and Objections.
Any party may serve cross-questions upon all other
parties within ten davs after the notice and direct
questions are served. Within five days after being
served with cross-questions a party may serve
redirect questions upon all other parties. Within
three days after being served with redirect questions
a party may serve recross questions upon all other
parties. Objections to the form of written questions
are waived unless served in writing upon the party
propounding them within the time allowed for
serving the succeeding cross or other questions and
within five days after service of the last questions
authorized. . :

3. Conducting the Deposition. The party
noticing the deposition shall deliver copies of the
notice and of all questions served to the deposition
officer. Any person authorized to administer oaths
(whether or not the person is a certified shorthand
reporter) is an officer who is authorized to issue a
subpoena or subpoena under Rule 24 for a written
deposition. and is an officer before whom a written
deposition may be taken. Such officer shall have
authoritv when necessary to summon and swear an
interpreter to facilitate the taking of the deposition.
Such officer shall take the deposition on written
questions at the time and place designated. shall
record the testimony of the witness in response to
the questions, and thereafter prepare, certify and
deliver the deposition transcript pursuant to Rule 16.
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Rule 18. Signing, Certification, and Use of
Depositions.

1. Signaturc and Changes. Unless
signature is waived by the witness and the parties.
the deposition officer shall provide the oniginal
deposition transcript to the witness. or if the witness
is represented by an attorney at the deposition. to
such attorney. for examination and signature. No
erasures or obliterations of any kind are to be made
to the original deposition transcript. Any changes
that the witness desires to make shall be stated in
writing. together with a statement of the reasons for
making such changes. The witness shall then sign
the transcript under oath, and retum it to the
deposition officer within twenty days

2. Certification. The deposition officer
shall file with the court. serve on all parties and
attach as part of the deposition transcript a
certificate duly sworn by such officer stating;

(i) that the witness was duly swom by the
officer and that the transcript is a true record of the
testimony given by the witness;

(i) that the deposition transcript was
submitted on a specified date to the witness or to the
attorney for the witness for examination and
signature. and that the witness returned or did not
return the transcript by a specified date:

(iii) that changes. if any made by the
witness. in the transcript and otherwise are attached
thereto:

(iv) that the deposition transcript was
delivered in accordance with section 3 of this rule :

(v) the amount of the deposition officer's
charges;

(viii) that a copy of the certificate was
served on all parties.

The clerk of the court shall tax as costs the charges
for preparing the original deposition transcript.

3. Delivery. The deposition officer shall
deliver or mail certified with return receipt
requested. the original deposition transcript (or copy
if the original was not returned) endorsed with the
title of the action and "Deposition of (name of
witness)" to the attorney who asked the first question
appearing in the transcript Such attorney shall make
the original deposition transcript available upon
reasonable request for inspection and copying by
any other party to the suit. The officer shall furnish
a copy of the deposition transcript to any party or to
the deponent upon payment of reasonable charges
therefor. .
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4. Exhibits. Original documents and things
produced for inspection during the examination of
the witness shall. upon the request of a party. be
marked for identification and annexed to the
deposition transcript. The person producing the
materials may produce the originals, or copies to
serve thereafter as originals if the party affords to all
other parties fair opportunity at the deposition to
verify the copies by comparison with the originals.
In the event that the originals rather than copies are
offered, the deposition officer shall make copies to
be attached to the original deposition transcript. and
then retumn the originals to the person producing
them, who shall preserve the originals and shall
produce there for hearing or trial upon seven (7)
days notice from any party. Copies annexed to the
original deposition transcript may be used for all
purposes.

S. Motion to Suppress. If the deposition
officer delivers the deposition transcript and serves
notice thereof at least one dav before the case is
called for trial (30 days if the deposition was
recorded by non-stenographic means), errors and
irregularities in the manner in which the testimony is
transcribed, signed. delivered. or otherwise dealt
with by the deposition officer are waived, unless a
motion to suppress all or part thereof is made and is
filed and served before the trial commences.

6. Use.” Any part or all of a deposition may be
used for any purpose in the same proceeding in
which it was taken. The Texas Rules of Evidence
shall be applied to each question and answer as
though the witness were then present and testifying.
"Same proceeding” includes a proceeding in a
different court, but involving the same subject
matter and the same parties or their representatives

3 This is the Discovery Subcommittee version of
this section. Judge Brister's version differs, and is as
follows:

Any part of all of a deposition may be used
for any purpose in the same proceeding in
which it was taken. "Same proceeding”
includes a proceeding in a different court
but involving the same subject matter and
the same parties or their privies. A
deposition is admissible against a party
joined after the deposition was taken only if
that party has had a reasonable opportunity
to redepose the deponent and has failed to
exercise that opportunity.

(8]
(3]
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or successors in interest. A deposition is admissible
against a party joined after the deposition was taken
(1) if that panty has an interest similar to that of any
party present or represented at the taking of the
deposition or who had reasonable notice thereof: or
(2) if the party has had a reasonable opportunity,
after becoming a party. to redepose the deponent.
and has failed to exercise that opportunity.
Depositions taken in different proceedings may be
used subject to the provisions of the Texas Rules of
Evidence. Depositions shall include (1) the original
or a certified copy of a transcript of a stenographic
recording complying with Rule 19, (2) the original
or a certified copy of a transcript of a non-
stenographic recording complving with Rule 16(5),
or (3) the original or a certified copy of a non-
stenographic recording of the deposition. if the
applicable provisions of Rule 16(5) have been
satisfied.
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Rule 21: Compelling Production from Nonparty.
{revised 6/25/95]

1. When production may be compelied. At
any time no later than 30 davs before the end of any
applicable Discovery Period or 30 days before trial.
whichever occurs first. any party may have issued
and served upon any non-party to the suit a
subpoena under Rule 24 compelling production of
documents or tangible things for inspection and
copving within the scope of Rule 3 and within the
non-party's care. custody. or control.

2. Notice, subpoena. A party proposing to
compel production from a nonparty must give
reasonable notice to every other party. The notice
shall state the name of the nonparty from whom
production is sought to be compelled. the time and
place for the production, and shall be filed and
served. The notice shall set forth the items to be
produced or inspected, either by individual item or
by category. and describe each item and category
with reasonable particularity. If the requesting party
intends to sample or test the requested items, the
desired testing and sampling shall be described with
sufficient specificity to inform the nonparty of the
means. manner. and procedure for testing or
sampling.

3. Time and place. The time and place
designated for the production shail be reasonable. -
The place shall be in the county of the nonparty's
residence, where the nonparty is emploved or
regularly transacts business in person, or at some
other convenient place as may be directed by the
court in which the cause is pending. A nonresident
or transient person may be required to produce
documents and things in the county where served
with a subpoena or within 150 miles from the place
of service.

4. Custody, Inspection & Copying., The party
obtaining the production shall mark for
identification all materials produced pursuant to the
subpoena, retain custody of any copies furnished or
made. and produce those copies for inspection upon
7 days notice from any partv. Upon request and at
the requesting party's cost. the party obtaining
production shall furnish copies of the materials to
the requesting party within 20 days.

Discovery Subcommittee 6/20/95 draft
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RULE 22. Physical and Mental Examinations

1. Order for Examination. At anv time no
later than 30 days before the end of anv applicable
Discovery Period or 30 davs before trial. whichever
occurs first. when the mental or physical condition
(including the blood group) of a party, or of a person
in the custody. conservatorship or under the legal
control of a party. is in controversy, the court in
which the action is pending may order the party to
submit to a physical or mental examination by a
physician or psychologist or to produce for
examination the person in his custody,
conservatorship or legal control. The order may be
made only on motion for good cause shown and
upon notice to the person to be examined and to all
parties and shall specify the time, place, manner.
conditions. and scope of the examination and the
person or persons by whom it is to be made. Except
as provided in subparagraph 4 of this rule. an
examination by a psyvchologist may be ordered only
when the party responding to the motion has
identified a psychologist as an expert who will
testifv.

2. Report of Examining Physician or
Psychologist.

a. If requested by the party against
whom an order is made under this rule or the person
examined. the party causing the examination to be
made shall deliver to the requesting party a copy of
a detailed written report of the examining physician
or psvchologist setting out the findings, including
results of all tests made. diagnoses and conclusions.
together with like reports of all earlier examinations
of the same condition. After delivery the party
causing the examination shall be entitled upon
request to receive from the party against whom the
order is made a like report of any examination,
previously or thereafter made, of the same
condition, uniess, in the case of a report of
examination of a person not a party, the party shows
that the party is unable to obtain it. The court on
motion may make an order against a party requiring
delivery of a report on such terms as are just, and if
a physician or psychologist fails or refuses to make a
report the court may exclude the testimony if offered
at the trial.

b. This subdivision applies to
examinations made by agreement of the parties,
unless the agreement expressly provides otherwise.
This subdivision does not preclude discoverv of a
report of an examining physician or psychologist or
the taking of a deposition of the physician or
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psychologist in accordance with the provisions of
any other rule.

3. Effect of No Examination. If no
cxamination is sought either by agreement or under
the provisions of this rule. the party whose mental or
physical condition is in controversy shall not
comment to the court or jury on that party's
willingness to submit to an examination. on the right
of any other party to request an examination or
move for an order, or on the failure of such other
party to do so.

4. Arising Under Title II, Family Code. In
cases arising under Title II. Family Code, on the
court's own motion or on the motion of a party, the
court may appoint:

a. one or more psvchologists to
make any and all appropriate mental examinations
of the children who are the subject of the suit or any
other parties irrespective of whether a psychologist
has been listed by any party as an expert who will
testify.

b. non-physician experts who are
qualified in paternity testing to take blood. body
fluid or tissue samples and to conduct such tests as
ordered by the court.

S. Definitions. For the purpose of this rule.
a psychologist is a person licensed or certified by a
State or the District of Columbia as a psychologist.
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RULE 23. Motion for Entry Upon Property

1. Metion. At anyv time no later than 30 davs
before the end of any applicable Discovery Period or
30 davs before trial. whichever occurs first. the court
in which the action is pending may order any
person. including a person not a party to the pending
suit. to allow entry upon designated land or other
property for the purpose of inspection and
measuring. surveving. photographing, testing, or
sampling the property or any designated object or
operation thereon when the land or property is
relevant to the subject matter of the action. The
order may be made only on motion for good cause
shown and shall specify the time, place, manner,
conditions. scope of the inspection, and a description
of any desired testing or sampling. sufficient to
inform the person of the means. manner and
procedure for testing or sampling, and the persons or
persons by whom the inspection, testing or sampling
is to be made.

2. Service. A true copy of the motion and order
setting hearing shall be served on the person in
possession or control of the property and all parties.
[f the person in possession or control of the property
is not a party to the action. service shall be made in
the same manner as service of citation as provided
by Rule 106.

Discovery Subcommittee 6/20/95 draft
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RULE 24: Subpoena {revised 5/26/95]
1. Form: Issuance.
a. The style of every subpocna shall be
"The State of Texas.” Everyv subpoena shail:

(1) state the stvle of the suit. its cause
number. the court in which the suit is pending, the
date of its issuance. and the party at whose instance
the witness is summoned:

(2) command the person to whom it is

directed to

' (a) attend and give testimony for a
deposition, hearing or trial; or

(b) produce and permit inspection

and copying of designated documents or tangible
things in the possession. custody or control of that
person, at a time and place therein specified. and
produce such documents as they are kept in the
usual course of business or organized and labeled to
correspond with the designated categories. A person
commanded under this subsection need not appear in
person at the place of production or inspection
unless a command to attend and give testimony at a
deposition. hearing or trial is joined with a
command under this subsection or issued and served
separately.

b. The subpoena shall issue from the court
in which the suit is pending. except that a subpoena
for a deposition in a sister state or foreign country
shall be issued pursuant to Rule 188.

¢. The clerk of the district or county court.
or justice of the peace shall issue the subpoena and a
copy thereof for each witness subpoenaed to a party
requesting it, who shall complete it before service.
An attorney authorized to practice in the State of
Texas. as an officer of the court. may also issue and
sign a subpoena on behalf of the court. Any officer
authorized to take depositions and any certified
short-hand reporter may issue and sign a subpoena
for a deposition or production, and shall do so
immediately upon proof of service of a notice to
take a deposition under Rule 14 or 17, or a notice to
compel production under Rule 21.

2. Service.

a. Any sheriff or constable of the State of
Texas or any person who.is not a party and is not
less than 18 years of age may serve a subpoena by
delivering a copy to the witness and tendering to
that person any fees required by law.

[D. Perrv's suggested alternative:

a. Any sheriff or constable of the State
of Texas or any person who is not a party and is
not less than 18 vears of age may serve a
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subpoena by delivering a copy to the witness
and tendering to that person any fees required
by law. except that when the witness is a party.
or a person subject to the control of a party.
service of a copy upon the party's attorney shall
have the same effect as service upon the
witness. |

b. Subject to the provisions of applicable
law, a subpoena may be served at any place within
the State of Texas. The subpoena may direct a
witness to appear for a deposition or produce records
at any place authorized by Rules 14, 17 or 21. and
may direct a witness to appear for a hearing or trial
if [the witness is a party to the suit],* or is
represented to reside within 150 miles of the
courthouse of the county in which the suit is pending
or who may be found within such distance at the
time of trial.

¢. Proof of service shall be made by filing
the witness' signed written memorandum attached to
the subpoena showing acceptance thereof or a
statement of the date and manner of service and the
names of the person served, certified by the person
who made the service.

B d. A subpoena for appearance at a
deposition, or for the production of documents or
tangible things at the time and place other than at
trial or a hearing in open court shall be issued only
after service of a notice for the deposition required
under Rule 14 or 17. or after service of a notice to
compel production under Rule 21.

3. Protection of Nonparties Subject to
Subpoenas

a. A party responsible for the issuance and
service of a subpoena shall take reasonable steps to
avoid imposing undue burden or expense upon a
nonparty subject to that subpoena.

b. Subject to paragraph (4)(b) of this rule, a
nonparty commanded to produce and permit
inspection and copying of designated documents and
things, within 10 days after service of the subpoena
or before the time specified for compliance if such
time is less than 10 days after service, may serve
upon the party at whose instance the witness is
summoned written objection to inspection or
copying of any or all of the designated materials. If
objection is made, the party at whose instance the
witness is summoned shall not be entitled to inspect

* The bracketed language is David Perrv's
suggestion that is different from current CPRC
22.002.
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and copv the materials except pursuant to court
order. At anv time after an objection is made. the
party serving the subpoena may. upon notice to the
person commanded to produce. move for an order to
compel the production.

¢. Within 10 days after service of the
subpoena or before the time specified for
compliance if such time is less than 10 days after
service, the person served with the subpoena may,
upon notice to the party at whose instance the
witness is summoned. move for a protective order
in the court in which the action is pending or a
district court in the county in which the subpoena
was served. The court shall make such orders in the
interests of justice necessary to protect the movant
from undue burden, unnecessary expense,
harassment or annovance, or invasion of personal,
constitutional. or property rights.

d. If the subpoena directs the nonparty to
attend and give testimony or to produce documents
or things at a hearing or trial less than 10 davs after
the date of service, the nonparty may make its
objections or motion for protective order to the court
at the time specified for compliance.

€. When a party serves a subpoena upon
any custodian of records concerning a non-party that
are protected from disclosure by a rule, regulation,
or statute. the party serving the subpoena shall also
serve a copy of the subpoena upon the non-party to
whom the records pertain or. if the non-party is
represented by an attorney. upon the attorney. The
non-party may make any objection or motion for
protective order in the same manner as the records
custodian served with the subpoena. If the party
serving the subpoena does not serve it in accordance
with this rule. then the records custodian upon
whom it is served shall serve it upon the non-party
and compliance shall be delaved to give the non-
party an opportunity to seek relief.

4. Duties of Nonparties in Responding to
Subpoenas

a. A person responding to a subpoena to
produce documents shall produce them as they are
kept in the usual course of business or shall organize
and label them to correspond with the categories in
the demand.

b. When information or materials subject
to a subpoena is withheld on a claim that it is
privileged from discovery, the person subpoenaed
shall withhold the privileged materials or
information from the response and make a
withholding statement, stating that information or
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materials responsive to the subpoena have been
withheld and the privileges(s) relied upon. The
party serving the subpoena may thereafter request a
description of the withheld materials. and within 135
days of service of that request. the subpoenaed
person shall describe the nature of the documents.
communications, or things not produced sufficient to
enable the demanding party to contest the claim.

¢. If a subpoena commanding testimony is
directed to a public or private corporation.
partnership, association, governmental agency, or
other organization, and the matters on which
examination is requested are described with
reasonable particularity, the organization so named
shall designate one or more persons to testifv on its
behalf as to matters known or reasonably available
to the organization.

S. Contempt. Failure by any person without
adequate excuse to obey a subpoena served upon
that person may be deemed a contempt of the court
from which the subpoena is issued or a district court
in the county in which the subpoena is served.
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Part Two. Pretrial Conference

RULE 166. Pretrial Conference [current rule
166 has been substituted for the subcommitteces
previously recommended language] [revised
6/26/95]1

In an appropriate action. to assist in the
disposition of the case without undue expense or
burden to the parties. the court may in its discretion
direct the attorneys for the parties and the parties or
their duly authorized agents to appear before it for a
conference to consider:

(a) All pending dilatory pleas, motions and
exceptions:

(b) The necessity or desirability of
amendments to the pleadings:

(c) A discovery schedule:

(d) Requiring written statements of the
parties' contentions:

(e) Contested issues of fact and the
simplification of the issues:

(f) The possibility of obtaining stipulations
of fact:

(g) The identification of legal matters to be
ruled on or decided by the court:

(h) The exchange of a list of direct fact
witnesses. other than rebuttal or impeaching
witnesses the necessity of whose testimony cannot
reasonably be anticipated before the time of trial.
who will be called to testifv at trial. stating their
address and telephone number, and the subject of the
testimony of each such witness;

(i) The exchange of a list of expert
witnesses who will be called to testify at tral,
stating their address and telephone number, and the
subject of the testimonyv and opinions that will be
proffered bv each expert witness:

(j) Agreed applicable propositions of law
and contested issues of law:

(k) Proposed jury charge questions.
instructions. and definitions for a jury case or
proposed findings of fact and conclusions of law for
a nonjury case:

() The marking and exchanging of all
exhibits that any party may use at trial and
stipulation to the authenticity and admissibility of
exhibits to be used at trial:

(m) Written trial objections to the opposite
party's exhibits, stating the basis for each objection;

(n) The advisability of a preliminarv
reference of issues to a master or auditor for findings
to be used as evidence when the trial is to be by

Jury.
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(0) The settlement of the case. and to aid
such consideration. the court may encourage
settlement.

(p) Such other matters as may aid in the
disposition of the action.

The court shall make an order which recites
the action taken at the pretrial conference. the
amendments allowed to the pleadings. the time
within which same may be filed, and the agreements
made by the parties as to any of the matters
considered. and which limits the issues for trial to
those not disposed of by admissions, agreements of
counsel. or rulings of the court; and such order when
issued shall control the subsequent course of the
action, unless modified at the trial to prevent
manifest injustice. The court in its discretion may
establish by rule a pretrial calendar on which actions
may be placed for consideration as above provided
and may ecither confine the calendar to jury actions
or extend it to all actions.
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Part Three. Other Rules Affected Bv Subcommittee
Proposals
RULE 63. Amcendments and Responsive
Pleadings

Parties may amend and supplement their
pleadings and respond to other parties' pleadings
without leave of court no later than sixty (60) days
before the end of any applicable Discovery Period or
five (5) davs after receipt of notice of the first trial
setting, whichever is later. Thereafter. parties may
file pleadings that amend. supplement. or respond
only with leave of court or upon the agreement of
the parties. Leave shall be granted unless there is
insufficient time to complete discovery that would
be made necessary by the amendment, supplement.
or response. in which case leave shall be denied or
the discovery period extended. Leave shall not be
granted if it would unreasonably delay the trial.

Discoverv Subcommittee 6/20/95 drafi
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These pleading rules need to be considered.
RULE 66. TRIAL AMENDMENT. [CURRENT
RULE] '

If evidence is objected to at the trial on the
ground that it is not within the issues made by the
pleading, or if during the trial any defect. fault or
omission in a pleading. either of form or substance.
is called to the attention of the court. the court may
allow the pleadings to be amended and shall do so
freelv when the presentation of the merits of the
action will be subserved thereby and the objecting
party fails to satisfy the court that the allowance of
such amendment would prejudice him in
maintaining his action or defense upon the merits.
The court may grant a postponement to enable the
objecting party to meet such evidence.

RULE 67. AMENDMENTS TO CONFORM TO
ISSUES TRIED WITHOUT OBJECTION.
[CURRENT RULE]

When issues not raised by the pleadings are
tried by express or implied consent of the parties.
they shall be treated in all respects as if they had
been raised in the pleadings. In such case such
amendment of the pleadings as mayv be necessary to
cause them to conform to the evidence and to raise
these issues may be made by leave of court upon
motion of any party at any time up to the submission
of the case to the Court or jury. but failure so to
amend shall not affect the result of the trial of these
issues: provided that written pleadings, before the
time of submission. shall be necessary to the
submission of questions. as is provided in Rules 277
and 279.
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RULE 70. PLEADING: SURPRISE: COST.
f{CURRENT RULE]

When either a supplemental or amended
pleading is of such character and is presented at such
time as to take the opposite party by surprise, the
court may charge the continuance of the cause. if
granted, to the party causing the surprise if the other
party satisfactorily shows that he is not ready for
trial because of the allowance of the filing of such
supplemental or amended pleading, and the court
may. in such event. in its discretion require the party
filing such pleading to pay to the surprised party the
amount of reasonable costs and expenses incurred by
the other party as a result of the continuance,
including attorney fees. or make such other order
with respect thereto as may be just.

Discovery Subcommittee 6/20/95 draft
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v6/25/99 12:2b LHW = UL Brovodst e 136537897 NO. 200
Proposed Discovery Rules
June 30, 1995
Disposition Table
Current Rule Proposed Rule
166b(1) Forms of Discovery 3D
166b(2) Scope of Discovery 3(2)
a. general a.
b. documents & things _b.
c. land 23
d. potential parties & witnesses 3(2) c.di.
e. experts 3(2)e; 10
f. 'indemnity, insuring, settlement agreements 32 fg.
E. statements 3(2) h
h. medical records, authorizations 9(2)fg.
166b(3) Privileges 4
166b(4) Presentation of Objections 7
166b(5) Protective Orders )
166b(6) Dty to Supplement ]
166b(7) Discovery Motions 2(2)
166c _ Stipulations TRCP 13
167 Production of Documents & Things 11
167a  Mental & Physical Exams 22
168 Interrogatories 12
169 Requests for Admissions 13
*171 Master in Chancery NA
*172 Audit , NA
*173 Guardian Ad Litem NA
%174 Consolidation; Separate Trials NA
*175 Istue of Law; Dilatory Pleas NA
176 Witness Subpoenaed 24
177 . ch of Subpoena 24
177a Subpoena for Production of Documentary 24

Evdidence
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178 Service of Subpoenas 24
179 Vitness Shall Attend 24
180  Refusal to Testify 24
181 Party as Witness 24
*183 Interpreters NA
*185 Suit on Account NA
187 Deposition to Perpetuate Testimony NA
188 Deposition in Foreign Jurisdictions NA
200 Déposition Upon Oral Examination 14
201 Cpmpelling Appearance 14
202  Non-Stenopraphic Recording 18
Deposition by Telephone 14
*203 Failure of Party to Attend or Serve Subpoena NA
204 E:ramination, Cross-Examination 15
205 Submission to Witness, Signing 16
206.  Certification by Officer 16
207 Use of Deposition Transcripts 16
208 D-:positions upon Written Questions 17
*209 Retention and Disposition of Transcripts NA

® These rules were not addressed by the Discovery Subcommittee.
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fron: Cary L. Nickeleon

1. Discovery Cut-Off: -~ Qu le l

Community assets and liabilities continue to fluctuate until a divorce case is
tried. Imposing a rule which prevents discovery between a mandatory cut-off date
and the trial date undermines an attorney’s ability to present accurate information
about the parties’ community estate. Similarly, in suits affecting the parent-child
relationship, critical information relating to the best interests of the children
involved accrues throughout the pendency of a case.

| anticipate that if the proposed hiatus on discovery is imposed in family law
cases, lawyers will be forced to conduct discovery during the course of their final
trial, thus increasing the length, complexity and expense of family law trials. In
addition, forcing attorneys to focus their attention on completing formal discovery
early in a case discourages settlement negotiations and limits opportunities for
alternative dispute resolution, and increasing the cost to the parties.



from: Alex Wilson Albright

The current rules:

Our current draft of Rule 1.1.a. says that no amendment that increases damages above the
$50,000 limit shall be allowed at any time that will "unduly prejudice” the opposing party
and in no event later than 30 days before trial. This appears to be a limitation upon Rule
63. The current draft of Rule 63 requires leave of court to amend pleadings within 60
days of the end of the Discovery Period, or 5 days after notice of receipt of the first trial
setting (this was from our draft that had a discovery window that ended 30 days before the
first setting). The court is to allow the amendment unless there is insufficient time to
complete discovery needed as a result of the amendment. If the court makes a finding that
there is insufficient time to complete discovery, the court must deny leave or extend the

discovery period. It cannot grant leave and extend the discovery period, however, if it will
"unreasonably delay" the tnial.

In a Tier 1 case, the discovery period extends until 30 days before trial. Should a party
seek an amendment that increases the damages, I suppose the court would consider
whether the amendment was made within 30 days of trial (then it automatically would not
be allowed); whether the amendment "unduly prejudices" the opponent; and whether
allowing it would unreasonably delay the trial. This seems unduly complicated and I'm not
sure it really gets us where we want to be. I think a major problem is that we have not
focused upon the amendment rule since very early in our work.

Even in Tier 2 or 3 cases, our draft Rule 63 doesn't work well. Extending the discovery
period doesn't always solve the problem -- the party may need additional deposition
hours. Also, should not having enough time to complete discovery be the only standard
for not allowing an amendment? I don't think so. There may be situations where the
amendment should not be allowed for some other reason. Also, while there 1s a standard
for denying leave to amend, there is no standard for ruling on a motion to strike before the



time for seeking leave arises. The time periods set out are confusing because they do not
apply to our current scheme.

My revision:

My proposed Rule 63 works much like the current rule, but has a longer time period
where leave of court must be obtained for filing new pleadings, and adds a standard that
takes needed discovery into account. The rule allows new pleadings anytime, so long as
any new discovery can be completed within the applicable discovery limitations or the new
pleading does not prejudice the opponent. (The language regarding "prejudice" was taken
from current trial amendment rule, Rule 66. Current Rule 63 uses the word "surprise," but
I think the Rule 66 language better conveys our meaning. The cases really make no
distinction between the two.) Leave of court must be obtained if the amendment is
offered within 60 days of the end of the discovery period; otherwise, it can be filed subject
to a Motion to Strike. If the court finds that discovery cannot be completed or the new
pleading will otherwise prejudice the opponent, the court can either (1) not allow the
amendment (by not granting leave or granting the motion to strike) or (2) allowing the
amendment and also allowing specific additional discovery IF it will not unduly delay the

trial. Thus, the court must take the real trial date into account in determining whether to
allow the amendment.

Rule 66 is left as is. It seems to be working. Rule 67 is left alone as well. It works with
this proposed system just as it works now. I don't like the language, but I don't think this
is the time to consider amendments. Rule 70 should be incorporated with Rule 63. Itis a

sanctions rule, however, so rather than considering it now, I have written a note to the
Sanctions Subcommittee.

I have also changed Rule 1 so that in a Tier 1 case, where a pleading was offered that
increased the amount of damages, the court would go through the Rule 63 analysis, BUT
if the amendment is offered within 30 days of trial, it is presumptively prejudicial to the
party opposing the amendment under Rule 63. Therefore, the burden is put on the party

offering the amendment rather than the person opposing the amendment to show why the
amendment should be allowed.

Drafts Attached

Attached is a redlined draft of my proposed changes, redlined from the 6/30/95 draft that

is currently being distributed, as well as a non-redlined draft of my proposed Rules 1.1.a.
and Rule 63.



RULE 1.1,

a. Applicability. If in any suit the plaintiff's pleadings affirmatively seek only
monetary recovery of $50,000 or less, excluding costs, pre-judgment interest and
attorneys' fees, discovery shall be limited as provided in this section, unless governed by a

Discovery Control Plan. 2

laterthan30-days-before-trial—If by a claim, amendment, or supplement filed mere-than
30-days-before-traitimely pursuant to Rule 63, any party seeks relief other than monetary

recovery or in excess of $50,000, excluding costs, pre-judgment interest and attorneys'
fees, this section shall no longer apply to the suit,—When-a-timely-filed-pleading renders
this-section-no-lenger-applicable; discovery shall be reopened and completed within the
limitations provided in section 2 or 3 of this rule, and any person previously deposed may
be redeposed. However, any amendment bringing the amount of recovery above $50,000
that is offered for filing later than 30 déys before trial presumptively prejudices the party

opposing the amendment in maintaining its action or defense upon the merits within the

meaning of Rule 63.




RULE 1.1.

a. Applicability. If in any suit the plaintiff's pleadings affirmatively seek only
monetary recovery of $50,000 or less, excluding costs, pre-judgment interest and
attorneys' fees, discovery shall be limited as provided in this section, unless governed by a
Discovery Control Plan. If by a claim, amendment, or supplement filed timely pursuant to
Rule 63, any party seeks relief other than monetary recovery or in excess of $50,000,
excluding costs, pre-judgment interest and attorneys' fees, this section shall no longer
apply to the suit, discovery shall be reopened and completed within the limitations
provided in section 2 or 3 of this rule, and any person previously deposed may be
redeposed. However, any amendment bringing the amount of recovery above $50,000
that is offered for filing later than 30 days before trial presumptively prejudices the party

opposing the amendment in maintaining its action or defense upon the merits within the
meaning of Rule 63.
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from: Scott A. Brister

Rule 1. Discovery Limitations

Change the “30 days before trial" to "timely pursuant to Rule 63." Besides the
difference between the two time periods, the provision in Rule 1 seems to me
unnecessary. If the amendment is less than 60 days before trial, and there is
insufficient time to complete discovery under the new Tier 2 lirnits, the court must
either refuse the amendment or allow more time for discovery under Rule 63.

When a new claim > $50,000 bounces a case out of Tier I, then the discovery
window in Tier 2 applies. But this window may already be closed. 46% of Harris

County county court cases (jurisdiction< $100,000) are not disposed until > 18
months old.
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from: Scott BA. Brister

1 ification of Discove res and Limitation
Move “Except where specifically prohibited” to follow “parties.” While the

parties are specifically prohibited from making certain agreements, the court can
make any changes by a Discovery Control Plan.
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1 3(e)

from: Scott A. Bnster

Rule 3. Permissible Discovery

Drop the second sentence defining “written discovery” as I would drop such
distinction (see cover letter).

Drop the last sentence. It is duplicative of the definition given of discoverable
matters in § 2(a).

Replace "any settlement agreement" with "any relevant settlement agreement or
part thereof." Unrelated settlements, or discovery of the amount an opponent
usually settles similar cases for, are not discoverable. Palo Duro Pipeline v.
Cochran, 785 S.W.2d 455 (Tex.App.--Houston [14th Dist.] 1990, o.p.).

Insert the definition of an "expert witness" from Rule 10 and of a "consulting
expert" from Rule 4 (2)(a)(3). '
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Memorandum
To: Steve Susman (via fax)
From:  Alex Wilson Albright
Date: quly 14, 1995 [DRAFT]

Subject: Rule 4: Privileges

Scott McCown, Lee Parsiey and I met on July 13 with some family lawyers to discuss
some of thair concerns about the proposed discovery rules. It was a good meeting, and at
the end they seemed to think their concerns were alleviated, primarily by Rule 2.

Scott, Lee and I also discussed Rule 4, based upon the Supreme Court's recent decision in
Occidental Chemical Corp. v. Banales, 88 Tex. S. Ct. J. 880 (June 15, 1995). That
opinion makes g distinction between materials that directly reveal an attomey's thought
processes, which are "absolutely" privileged, and those that are a “mechanical compilation
of information" that "reveals the attorney's thought processes," which is not absolutely
protected. We have made the same distinction in this version of Rule 4.

CC (via fax): Luke Soules, David Keltner, Robert Meadows, David Perry, Paul Gold,
David Jackson, John Marks, Hon. Scott McCown, Richard Orsinger, Hon. Scott Brister,
Lee Parsley
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RULE 4. DISCOVERY PRIVILEGES

1. Privileges. Any matter protected from disclosure by any privilege is not discoverable.

2. Work Product Privilege.

(a)  Work Product Defined. Work product is any communication made or material
prepared in anticipation of litigation or for trial by or for a party or a party‘s representative,
including the party’s attorney, consultant, surety, indemnitor, insurer, or agent. The
relevant facts within the knowledge of any party or the party’s repmentatlve, however
acquired, are not work product.

(b)  Protection of Attorney Mental Processes. A judge may not order discovery of
the work product of an attorney or an attorney’ s representative that contains the attorney’s
mental impressions, opinions, conclusions, and legal theories. A judge may, however, order
discovery of attorney work product that is merely a compilation of the facts of the case even
if the mental impressions, opinions, conclusions, and Jegal theories of an attorncy may be
inferred from the discovered material, if the party seeking discovery shows that the party has
substantial need of the materials in the preparation of that party’s case and the party is
unable without undue hardship to obtain the substantial equivalent of the factual
information contained therein by other means.

(¢c)  Protection of Other Work Product. A judge may not order discovery of any
other work product except on a showing that the party seeking discovery has substantial
need of the materials in the preparation of that party’s case and the party is unable without
unduc bardship to obtain the substantial equivalent of the factual information contained
therein by other means.

(d)  Limiting Disclosure. If a judge orders discovery of work product pursuant to
paragraph (b) or (c) of this Rule, the judge shall, to the extent possible, protect against the
disclosure of mental impressions, opinions, conclusions, or legal theories, and shall limit
disclosure to the needed facts.

(e) Protection of Consulting Experts. A consulting expert s identity, mental
impressions, and opinions are not discoverable. A consulting expert is an expert who has

been informally consulted, retained, or specifically employed by a party in anticipation of
litigation or in preparation for trial, who will not be called to testify as an expert, and whose
mental impressions and opinions have not been reviewed by a testifying expert.

(f) Exceptions. The following are discoverable, even if made or prepared in
anticipation of litigation or for trial:

(1) Expens. The information concerning experts discoverable under Rule 10.
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(2) Trial Witnesses. Trial witnesses discoverable under Rule 3.2(d).
(3) Witness Statements. Witness statements discoverable under Rule 3.2(h).

(4) Trial Exhibits. Trial exhibits if their disclosure is ordered pursuant to
Rule 166. ‘

(5) Contentions. A party’s contentions regarding legal theories or the factual
bases for the claims or defenses of that party discoverable under Rule 12.2.

(6) Photographs. Any photograph or electronic image of underlying facts (e.g.
a photograph of the accident scene) is discoverable. A photograph or electronic
image of something other than underlying facts may be privileged (e.g. a consulting
expert’s video of an experiment). A photograph or electronic image of any sort that
a party intends to offer into evidence, however, is discoverable.

(7) Texas Rule of Evidence 503(d). If the circumstances are such that there

is no attorney-client privilege under Texas Rule of Evidence 503(d), work product
is discoverable.

TCTRL PLQT
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June 27, 1995

Mr. Stephen Susman

Susman & Godfrey

1000 Louisiana Street
Suite 5100

Houston, Texas 77002-5096

Re: Supreme Court Advisory Committee/Discovery Sub-Committee

Dear Mr. Susman:

I have recently been supplied a copy of the proposed Rule 4,
regarding "privileges and work product".

I strongly ask you to reconsider the adoption of this Rule.

The potential problems and misuse of the Rule are so great that
they surely outweigh the benefit. I know there has been a
concerted effort to not have a segregated set of rules for family
law practice. However, our practice is different than that of the
general practitioconer involved in civil litigation, due to the very
nature of the family relationships, including child custody cases.
We should be free to communicate with our client, document our file
and "memo" our staff without fear of any outside publication.
Allowing this information to fall into the hands of anyone,
including the trial judge, is an abhorrent thought.

I consider this to be a highly offensive invasion of the attorney
client privilege.

Sinc y yours,

- /

Jlm Loveless

L/jr
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from: Scott A. Brister

Rule §. Response to Discovery Requests; Supplementation

Drop the phrases limiting Rule 5 to written discovery (see cover letter). Shouldn't
a party have a "Duty to Respond" to any discovery?

Change "the day before trial or within 20 days after the date of service, whichever
is earlier” to "within forty-eight hours" (or some similarly short time). I do not
see why a party that we presume has not acted reasonably promptly should be
given a leisurely 20 days when it has created a potentially big problem.
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from: Scott A. Brister

Rule 10. Expe i

Move the second sentence, the definition of "an expert witness," to Rule 3 (e), as
that is where discovery subjects and their scope are defined. Change "an expert
used for consultation and who is not expected to be called as an expert witness at
trial" to “a consulting expert" (defined elsewhere).

Drop the distinction between designation and "additional disclosures" about
experts. As a practical matter, almost everybody requests both, and this avoids
creating malpractice problems for those who forget to. This can be done by
combining these paragraphs.

Drop the second paragraph beginning with "For experts not retained ..." This will
create satellite litigation about who is or is not in a party's control. If this
paragraph applies mainly to treating doctors, I cannot imagine that most plaintiff's
attorneys (1) can't get them, or (2) want the defense attorney contacting the doctor
to discuss resumes, depo dates, and ... whatever else may come up.

Shorten this paragraph by 50% to read "A party may obtain further discovery of
the expert's impressions and opinions and the basis thereof only by oral deposition
of the expert, unless the court orders the expert to prepare a report pursuant to this
Rule," and move it t0 § 1 where this limitation is also discussed.

Drop the last sentence. If in a particularly complex case a court needs to order
reports more than 75/45 days before trial, this should be allowed.

Drop this paragraph and apply Rule 5 to all discovery (see above).



General

Rule 6. Failure to Provide Discovery

I prefer the Sanctions Task Force proposals on the issue of sanctions ror failure to
disclose for several reasons:

(1) a firm drop-dead date is better than the "reasonably promptly”
standard, which will create satellite litigation about what opposing counsel
knew and when (cf. "as soon as is practical");

(2) excusing late or no supplementation if one can show opposing counsel
is not "unprepared" also encourages satellite litigation, creating hearings on

the extraordmary question of how opposing counsel ought 10 spend their trial
n time; and

(3) excusing late or no supplementation if it will not effect "the outcome of
the trial" suggests that the foregoing satellite hearings be expanded to included
expert testimony about the effect of various information on a jury's verdict.

The advantage of a rule that allows no exceptions other than those beyond the
control of the litigants (e.g., death of a witness) is that the standard is clear and
there is very little room for satellite litigation. The advantage of a rule that
provides continuance as the only remedy for failure to disclose is that it allows a
judge to balance directly the need for the information with the need to get to trial,
issues that may be hard to decide but don't require extensive evidentiary hearings.

However, assuming adoption of the Subcommittee's draft, I have the following suggestions:

91

q1

q2

Change "to timely disclose.” First, it's a split infinitive. Second, is this the same
as "reasonably promptly"? A supplement is not "timely" according to the required
response date, but may still be "reasonably prompt."

Drop "in a way that may effect the outcome of the trial." If I understand this
correctly, it allows a party supplementing late to do so by showing that what they
want to add will not make any difference. But if it won't make any difference.
why are we even talking about it? If information will not effect the outcome of
the trial, there is an easy answer as to whether we should hold satellite hearings,
re-open discovery, and so on--"No. Period.”

Change "If the court continues the case," to "If a party fails to disclose timely."
Even if the case is not continued, late supplementation causes extra costs (e.g.,

daily copy rates to court reporters, higher airline rates, and overtime for
secretaries).

from: Scott A. Brister



Rule 6. Failure to Provide Discovery A

1. Exclusion or continuance. If a party fails to timely
disclose information during discovery, and is unable to show that such
failure did not cause the opposing party to be unprepared in a way that
may affect the outcome of the trial, then the court shall either exclude
the information not timely disclosed or continue the trial to allow the
opposing party to prepare to confront or use the previously undisclosed
information. If the failure to disclose does not cause the opposing party
to be unprepared in 8 way that may affect the outcome of the trial, the
court may admit the evidence and proceed with the trial. The party who
failed to timely disclose has the burden of showing that the opposing
party is not unprepared in a way that may affect the outcome of the trial.
Nothing in this rule limits the court's authority to grant a continuance.

2. Costs and expenses. If the court continues the case, the
court may impose any expense caused by the delay, including attorney's
fees and any differeace between prejudgment and postjudgment interest,
on the party that failed to timely disclose.

Rule 6. Fallure to Provide Discovery

1. Exdusion or continuance. Unless the court makes a
finding of good cause, a party who fails to make or supplement a
discovery respounse in a timely manner shall not be eatitled to present
evidence that the party was under a duty to provide, or to offer the
testimony of a witness other than & named party, who has not beea
properly designated. The burden of establishing good cause is upon the
party offering the evidence or witness, and good cause must be shown
in the record. Notwithstanding the foregoing, the court may, in its
discretion, grant a continuance to allow a response to be made or
supplemented.

2. Costs and expenses. If a party fails to disclose timely, the
court may impose any expense caused by the delay, including attorney’s
fees and any difference between prejudgment and postjudgment interest,
on the party that failed to timely disclose.
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from: Scott A. Brister

Rule 7, Presentation of Privileges and Objections

I cannot recall why Rule 7 and Rule § are separate rules, with the former limited
to written discovery and the latter anything else. After all, there is very little else
(see cover letter). The procedure for objections to depositions is covered in detail
in Rules 14 and 15, so Rule 8 seems redundant if that is its only purpose.
Additionally, the protective order described in Rule 8 is exactly the same as one
that would be issued regarding objections or privileges raised under Rule 7. I
would make Rule 7 applicable to all discovery (unless otherwise specified in the
deposition rules), and merge it with Rule 8.

Move the second sentence to the end of the section, and clarify it to read "the
responding party shall make its objection within the time required for the

response, and file a withholding statement upon compliance with the request,
whether voluntary (pursuant to section 1) or involuntary (pursuant to section 4)."

1 r tive Or

I would move this entire rule into Rule 7, as discussed above.



Rule 7. Presentation of Privileges and Objections to Written
Discovery

1. Objections. (no differences except adds "written” discovery).

2. Withholding Privileged Information and Materials.

A party may preserve a privilege from discovery oaly in
accordance with this section.

(a) Asserting a Privilege. If materials or information responsive to
a request are privileged, the party shall withhold the privileged materials
or information from the response. If a request calls for privileged
materials or information in respoase, but is also otherwise
objectionable, the responding party shall first object pursuant to section
1 of this rule, and only upon compliance with the request or any part
thereof, withhold responsive privileged materials or information
pursuant to this section. Whea & party actually withholds specific
information and materials responsive to a request on grounds of.
privilege, when making the original response and thereafter if making
an amended or supplemeatal response, that party shall file a
withholding statemeat, as part of the response to the discovery request
or separately, stating that information or materials responsive to the
request have beeg withheld and the privilege(s) relied upoa.

(b) Description of Withheld Materials or Information. (no
differences).

(c) Exemption from Withholding Statement. (no differences).

3. Hearing. (no differences).

4. Ruling. To the extent the court sustains the objection or claim of
privilege, the objecting party has no further duty to respond to that
request. If the court overrules the objection or claim of privilege, the
objecting party shall respond to the request within thirty (30) days after
the court's action, or at such time as the court orders.

Rule 7. Presentation of Privileges and Objections

1. Objections. (oo differences except drop "written” discovery).

2. Withholding Privideged Information and Materials.

A party may preserve a privilege from discovery oaly in
accordance with this section.

(a) Asserting a Privilege. If materials or information respoasive to
arequest are privileged, the party shall withhold the privileged materials
or information from the response. When a party actually withbolds
specific information and materials responsive to a request on grounds of
privilege, when making the original response and thereafter if making
an amended or supplemental response, that party shall file a
withholding statemeant, as part of the response to the discovery request
or separately, stating that information or materials responsive to the
request have been withbeld and the privilege(s) relied upon. If a request
calls for privileged materials or information in response, but is also
otherwise objectionable, the responding party shall make its objection
within the time required for the response, and file a withholding
statement upon compliance with the request, whether voluntary
(pursuant to-section 1) or involuntary (pursuant to section 4).

(b) Description of Withheld Materials or Information. (no
differences).

(c) Exemption from Withholding Statement. (no differences).

3. Hearing. (no differences).

4. Ruling. To the extent the court sustains the objection or claim of
privilege, the objecting party has no further duty to respond to that
request, and the court may enter a protective order protecting that
person from the discovery sought, including but to limited to the
following:

1. ordering that the requested discovery not be sought in whole
or in part, or that the extent or subject matter of discovery be limited, or
that it not be undertaken at the time or place specified:

2. ordering that the discovery be undertaken only by such
method or upon such terms and conditions or at the time and place
directed by the court;

3. ordering for good cause shown that the results of discovery
be sealed or otherwise protected, subject to the provisions of Rule 76a.
If the court overrules the objection or claim of privilege, the objecting
party shall respond to the request within thirty (30) days after the court’s
action, or at such time as the court orders.
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from: Scott A. Brster

Rule 7, Presentation of Privileges and Objections

I cannot recall why Rule 7 and Rule 8 are separate rules, with the former limited
to written discovery and the latter anything else. After all, there is very little else
(see cover letter). The procedure for objections to depositions is covered in detail
in Rules 14 and 15, so Rule 8 seems redundant if that is its only purpose.
Additionally, the protective order described in Rule 8 is exactly the same as one
that would be issued regarding objections or privileges raised under Rule 7. I
would make Rule 7 applicable to all discovery (unless otherwise specified in the
deposition rules), and merge it with Rule 8.

Move the second sentence to the end of the section, and clarify it to read “the
responding party shall make its objection within the time required for the

response, and file a withholding statement upon compliance with the request,
whether voluntary (pursuant to section 1) or involuntary (pursuant to section 4)."

Rule 8. Pr tive Orde

I would move this entire rule into Rule 7, as discussed above.



Rule 8. Protective Orders

Any person agaiast or from whom discovery is sought may move
within the time required to respond to the discovery request for an order
protecting that person from the discovery sought, except that any party
may move for such an order when an objection pursuant to Rule 7 is not
appropriate. The court may make any order in the interest of justice
necessary (o protect the movant from undue burden, unnecessary
expense, harassment or annoyance, or invasion of personal,
constitutional, or property rights, including but to limited to the
following:

1. ordering that the requested discovery not be sought in whole or
in part, or that the extent or subject matter of discovery be limited, or
that it not be undertaken at the time or place specified;

2. ordering that the discovery be undertaken only by such method
or upon such terms and conditions or at the time and place directed by
the court;

3. ordering for good cause shown that the results of discovery
be sealed or otherwise protected, subject to the provisions of Rule 76a.
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from: Scott A. Brister

I r Standard Di re

I would drop this provision. The universal practice is to request these records by
depo on written questions with notice to all parties, who can then obtain copies
from the court reporter for cost. A party that is too lazy to say "yes" to the court
reporter, or to go look at their own records, should not be able to demand that the
other side do this for them. If the section is not complied with, we will have the

_bizarre situation where injured parties ask to exclude medical records in their own

possession (either actually or due to superior right to obtain) about their own
treatment.

I would drop this provision. The main complaint about the federal mandatory
disclosure rules relate to the duty to disclose "relevant” documents (FRCP 26
(a}[1][B]). Attorneys always dispute what is relevant, and shouldn't be sanctioned
for not agreeing with their opponent's definition. Instruments “upon which a
claim or defense is based" is not as broad, but has the same problems.



Rule 9. Requests For Standard Disclosure
1. Request. (no differences).
2. Content. A party may make any or all of the following standard
requests for disclosure:
a. Provide the correct names of the parties to the lawsuit.
b. Provide the information pertaining to persons with knowledge
of relevant facts set forth in Rule 3(2Xc);
c. Produce the indemnity and insuring agreements discoverable
under Rule 3(2)(f);
d. Produce the settiement agreements discoverable under Rule
32X
e. Produce the witness statements discoverable under Rule 3(2)(h);
J- In a suit alleging physical or meatal injury and damages from
the occurrence that is the subject of the case, produce all medical
records and bills that are reasonably related to the injuries or damages
asserted or, in lieu thereof, an authorization permitting the disclosure of
such medical records and bills;
£ In asuit alleging physical or mental injury and damages from
the occurrence that is the subject of the case, produce all medical
records and bills obtained by virtue of an authorization furnished by the
requesting party;
h. Produce any written instrument upon which a claim or defense
is based:
i. Provide the information pertaining to expert witnesses set forth
in Rule 10(2). :
3. Response. (no differences
4. Documents. (no differences)

39}

Rule 9. Requests For Standard Disclosure
1. Request. (no differences)
2. Coutent. A party may make any or all of the following standad
requests for disclosure:
a Provide the comrect names of the parties to the lawsuit.
b. Provide the information pertaining to persoas with knowledge
of relevant facts set forth in Rule 3(2)(c);
¢. Produce the indemnity and insuring agreements discoverable
under Rule 3(2Xf);
d. Produce the settlement agreements discoverable under Rule
32Xg)
e. Produce the witnggs statements discoverable under Rule 3(2xh);
f Ina suit alleging physical or mental injury and damages from
the occurrence that is the subject of the case, produce all medical
records and bills that are reasonably related to the injuries or damages
asserted or, in lieu thereof, an authorization permitting the disclosure of
such medical records and bills;
£. Provide the information pertaining to expert witnesses set forth
in Rule 10¢2).
3. Response. (no differences)
4. Documents. (no differences)
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from' Scott A. Brister

1 xper itn

Move the second sentence, the definition of "an expert witness," to Rule 3 (e), as
that is where discovery subjects and their scope are defined. Change "an expert

used for consultation and who is not expected to be called as an expert witness at
trial" to “a consulting expert” (defined elsewhere).

Drop the distinction between designation and “additional disclosures" about
experts. As a practical matter, almost everybody requests both, and this avoids

creating malpractice problems for those who forget to. This can be done by
combining these paragraphs.

Drop the second paragraph beginning with "For experts not retained ..." This will
create satellite litigation about who is or is not in a party's control. If this
paragraph applies mainly to treating doctors, I cannot imagine that most plaintiff's
attorneys (1) can't get them, or (2) want the defense attomey contacting the doctor
1o discuss resumes, depo dates, and ... whatever else may come up.

Shorten this paragraph by 50% to read “A party may obtain further discovery of
the expert's impressions and opinions and the basis thereof only by oral deposition
of the expert, unless the court orders the expert to prepare a report pursuant to this
Rule," and move it to § 1 where this limitation is also discussed.

Drop the last sentence. If in a particularly complex case a court needs to order
reports more than 75/45 days before trial, this should be allowed.

Drop this paragraph and apply Rule 5 to all discovery (see above).



ule 10. Expert Witnesses

1. Request. A party may request another party to designate and
disclose standard information concerning expert witnesses only through

Standanrd Request for Disclosure pursuant to Rule 9, oral deposition,

1d court-ordered reports pursuant to this Rule. If the expert has
c2rsonal knowledge of relevant facts, a party may also obtain discovery
as provided elsewhere in these rules

2. Designating Expert Witnesses.

a. Request A party may make the following Standard Request for
_ isclosure pursuant to Rule 9: Ideatify (name, address, and phone
number) each expert under Rule 10(1) and state the subject on which
~ach ideatified expert witness is expected to testify.

b. Response. The response shall be made within thirty (30) days

‘ter service of the request (fifty {50] days if the request accompanies
citation). If such response is amended or supplemented, the
presumption of Rule S (2) that any change is made without “reasonable

romptness” begins (a) for experts testifying about issues upon which

i responding party seeks affirmative relief, the earlier of 75 days
before the end of any applicable Discovery Period or 75 days before
trial; or (b) for opposing experts, the earlier of 45 days before the end of

1y applicable Discovery Period or 45 days before trial.
3. Additlonal Disclosures

" a. Request. A party may make any or all of the following
Standard Request for Disclosure pursuant to Rule 9:

(1) State the general substance of the mental impressions and
sinions held by each expert witness and a brief summary of the basis
wereof;
(2) Produce all documents, tangible things, reports, models, or
" «ta compilations that have beea provided to, reviewed by or prepared
' or for each expert witness in anticipation of the expert's testimony;
(3) Produce the current resume and bibliography of each expert
witness; and
(4) State at least 2 dates upon which each expert witness will

» available for oral deposition.

b. Response. A party secking affirmative relief must respond to
the requests upon the later of (1) 30 days after service of the request; or
7 the earlier of 75 days before the end of any applicable Discovery

:riod or 75 days before trial. A party who has designated opposing

.perts must respond to the requests upon the later of (1) 30 days after
service of the request; or (2) the earlier of 45 days before the end of any
anplicable Discovery Period or 45 days before trial.

For experts not retained or employed or otherwise in control of the
:signating party, the designating party must respond to the Standard
Requests (1) with documents within the possession. custady or control
of the designating party, and need not respond to Standard Requests (2),
.-i) and (4). Nothing in this rule shall prevent the requesting party from
“taining this discovery directly from such an expert by subpoena

commanding production under Rule 24.

4. Oral deposition. A party may obtain other discovery of the

1bject matter on which the expert is expected to testify, the expert's

ental impressions and opinions, the facts known to the expert
(regardless of when the factual information was acquired) that relate to
or form the basis of the testifying expert's mental impressions and

sinions only by oral deposition of the expert, unless the court orders

i€ expert to prepare a report pursuant to this rule.

5. Court-Ordered Reports. If the discoverable factual
observations, tests, supporting data, calculations, photographs, or
>inions of an expert have not been recorded and reduced to tangible

‘mm, the court may order these matters reduced to tangible form and
p-0duced in addition to or in lieu of the deposition as is appropriate. A
court may not compel production of such a report before the date upon
“hich the designating party must respond to additional Standard
. equests for Disclosure pursuant to part 3 of this Rule.

‘6. Supplementation after disclosure of general information. A
party’s duty to supplement and amead discovery provided pursuant to
rhis rule is governed by rule 5, except that the duty also extends to the

al deposition testimony of an expert that is retained or employed by or

herwise within the control of that party conceming the expert's mental
umpressions or opinions or the basis thereof.

Rule 10. Expert Witnesses

1. Request. A party may request another party to designate and
disclose standard information conceming expert witnesses only through
a Standard Request for Disclosure pursuant to Rule 9. A party may
obtain further discovery of the expert's impressions and opinions and
the basis thereof only by oral deposition of the expert, unless the court
orders the expert to prepare a report pursuant to this Rule. If an expert
witness also has personal knowledge of relevant facts, a party may
obtain discovery thereof as provided elsewhere in these rules.

2. Content. A party may request any or all of the following
pursuant to Rule 9:

a.. Identify (name, address, and telephone number) each expert
witness;

b.  State the subject on which each expert witness is expected to
testify;

¢. State the general substance of the mental impressions and
opinions held by each expert witness and a brief summary of the basis
thereof;

d.  Produce all documents, tangible things, reports, models, or
data compilations that have been provided to, reviewed by or prepared
by or for each expert witness in anticipation of the expert's testimony;

e. Produce the current resume and bibliography of each expert
witness; and

f.  State at least 2 dates upon which each expert witness will be
available for oral deposition.

3. Response. A party served with a Standard Request pertaining to
expert witnesses shall make its response pursuant to Rule 9. If such
response must be amended or supplemented. the presumption of Rule §
(2) that such changes are made without reasonable promptness begins
(a) for experts testifying about issues upon which the responding party
seeks affirmative relief, the earlier of 75 days before the end of any
applicable Discovery Period or 75 days before trial; (b) for opposing
experts, the earlier of 45 days before the end of any applicable
Discovery Period or 45 days before trial.  The responding party shall
comply with Rule 5 in responding to the request.

4. Reports. If the discoverable factual observations, tests,
supporting data, calculations, photographs, or opinions of an expert
have not been recorded and reduced to tangible form, the court may
order these matters reduced to tangible form and produced in additon to
or in lieu of the deposition as is appropriate.
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from: Scott A. Brister

Rule 13. Requests for Admissions

Why was the phrase struck providing that the response could be signed by a party
or its attorney?
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from: Scott A. Bnster

le 14 ition n Oral Examination
Reinsert definition of who may attend without special notice.

Change this paragraph by:

(1) changing the first phrase from "The deponent may be compelled to
produce” to "A party may in the notice request production,” as the section is
dealing with what can be in a notice (and for parallelism);

(2) dropping the second sentence, as the requirements for subpoenas
should be in Rule 24; and

(3) dropping "When the deponent is a party or subject to the control of a

party" to give non-parties the same protections enjoyed by parties (see
discussion of Rule 24 below).



Rule 14. Depositions Upon Oral Examination
1. Notice. (po differences).
2. Content.

a. Time and Place. (no differences).

b. Other Attendees. If any party inteads to have any other persons
attend, that party must give reasonable notice to all parties of the
ideatity of such other persons.

¢. Depositions of Organizations. (no differences).

d.  Documents. The deponeat may be compelled to produce at
the deposition documneats or tangible things within the scope of
discovery and within the witness' care, custody or control. If &
subpoena commanding production under Rule 24 is to be served on the
person 1o be examined, the designation of materials to be produced as
set forth in the subpoena shall be attached to or included in the notice.
Whea the deponent is a party or subject to the control of a party, the
orocedures of Rule 11, including the 30 day time for response, shall
1pply to such request..

e. Deposition by Telephone. (no differences).

3. Protective Order. (no differences).

Rule 14. Depositions Upon Oral Examination
1. Notice. (no differences).
2. Content.

a. Time and Place. (no differeaces).

b. Other Attendees. If any party intends to have persons attend
other than the witness, partiss, spouses of parties, counsel, employees of
counsel, and the officer taking the deposition, that party must give
reasonable notice to all parties of the ideatity of such other persoas.

¢.  Depositions of Organizations. (no differences).

d.  Documents. A party may in the notice request production at
the deposition documents or tangible things withia the scope of
discovery and within the witness' care, custody or controL. If a
subpoena commanding production under Rule 24 is to be served on the
person to be examined, the designation of materials to be produced as
set forth in the subpoena shall be attached to or included in the notice.
The procedures of Rule 11, including the 30 day time for respoase, shall
apply to such request.

e. Deposition by Telephone. (no differences).

3. Protective Order. (no differences).
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from: Scott A. Brister

I would drop the 3rd and 4th sentences that bar attomney/client conferences during
the deposition, for the following reasons:
(1) lawyers are far more careful in their use of words than layman, most of
whom need a lawyer to wam them about craftily worded questions,
(2) testimony "molding” will not be stopped by this rule, but merely
moved to precede the deposition, and
(3) there are logistical problems with this prohibition--to determine
whether counsel and the deponent are whispering about a privilege (proper) or

something else (improper), we will have to invade the attorney/client privilege
itself.

I would drop the first sentence, and substitute the last sentence in its place. This

draconian limitation is a huge change in Texas law, and I would rather try the
hortatory approach first.



Rule 15. Examination, Objection, and Conduct During Oral
Depositions

1. Oath; Examination. (no differences).

2. Time Limitation. (no differences).

3. Couduct during the deposition. The oral deposition shall be
conducted in the same manner as if the testimony were being obtained
in court during trial. Counsel are expected to cooperate with and be
courteous to each other and the deponents. Private conferences between

.~ deponeats and their attorneys during the actual taking of the deposition
" are improper except for the purpose of determining whether a privilege

should be asserted. Private conferences may be held, however, during
agreed recesses and adjournments. If the lawyers and witnesses do not
comply with this rule, the court may allow statements, objections and
discussions conducted during the oral deposition that reflect upon the
veracity of the testimony to be introduced in evidence at trial.

4. Objections to testimony. Objections during the oral deposition
are improper except the following objections to the form of the question
or the responsiveness of the answer: "Objection, leading;” "Objection,
form;" and "Objection, nonresponsive.” These objections shall be stated
*s phrased and will be waived if not made at the taking of the

sposition. A narmrative objection will not preserve the objection for the
court’s later determination. Upon request, the objecting party shall
explain the grounds of the objection clearly and concisely, in a non-
argumentatdve and non-suggestive manner. Objections or explanations
that are argumentative or suggest answers (o or otherwise coach the
deponent are not permitted and can be grounds for termination of the
deposition pursuant to this Rule.

5. Instructions not to answer. (no differences).

6. Suspending the deposition. (no differences).

Rule 15. Examination, Objection, and Conduct During Oral
Depositions

1.-Oath; Examination. (no differences).

2. Time Limitation. (no differences).

3. Conduct during the deposition. The oral deposition shall be
coaducted in the same manner as if the testimony were being obtained
in court during trial. Counsel are expected to cooperate with and be
courteous to each other and the deponeats. If the lawyers and witnesses
do not comply with this rule, the court may allow statements, objections
and discussions conducted during the oral deposition that reflect upon
the veracity of the testimony to be introduced in evidence at trial

4. Objections to testimony. Objections or explanations that are
argumentative or suggest answers to or otherwise coach the deponeat
are not permitted and can be grounds for termination of the deposition
pursuant to this Rule. Objections to the form of a question or the
responsiveaess of the answer are waived if not made at the taking of the
deposition. A narrative objection will not preserve the objection for the
court's later determination. Upon request, the objecting party shall
explain the grounds of the objection clearly and concisely, in a non-
argumentative and non-suggestive manner.

S. Instructions not to answer. (no differences).
6. Suspending the deposition. (no differences).



2.

Deposition Time Limits: - Qu le )5

Family law cases are unique in that they frequently include elements of real

estate, partnerships, agency trusts, corporate, tax, estate planning and personal
injury law, to name only a few. Experts who perform complicated tracing and
characterization analysis routinely take many hours to outline their opinions in
deposition. In a long marriage, it is reasonable to expect spouses’ depositions to
be lengthy as well. The proposed time limits on depositions will impede attorney’s
ability to adequately prepare for complex family law cases.

Family law cases make up a substantial percentage of the state-wide trial
docket. The Supreme Court Advisory Committee has done an excellent job in
revising the rules to streamline discovery in general civil trials. If those rules are
applied to family law cases, however, they will adversely affect trial court dockets
and will make it more difficult for the parties to settle their cases. An increase in
appeals can also be reasonably anticipated. This is not to imply that family law
cases are better or worse than other civil trials, but rather to recognize that,
because they involve children and estates which constantly evolve, they are
different.

| urge the members of the Advisory committee to build in provisions which
exempt cases brought under the Family Code from the proposed discovery rules, or
will permit trial judges to alter those restrictions and limitations by local rule or
standing order. The State Bar of Texas Family Law Section has developed the
attached proposal for discovery rules relating to family law matters. | endorse this

proposal and ask that you take the appropriate steps to see that they are
implemented.

My observations of this special dilemma is based upon my 21 years of
practice and the last ten years exclusively in the practice of Family Law.

nogr
ary ickelson

Thank you for your attention in this matter.

Si

GLN/mdj
enclosure

cc: Stephen D. Susman
Prof. Alexandria Wilson Albright
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from: Scott A. Brister

1 somin . . f

Add as part of the certificate "(v) the amount of time used by each party at the
deposition" to comply with Rule 15.

Drop the parenthetical regarding non-stenographic depos. The specifics for such
depos are covered in Rule 18, and there is no reason to treat differently the court-
reporter transcripts from either. '

As footnoted on the Subcommittee Draft, I would:

(1) drop the second and fifth sentences, as it is unnecessary to say that the
rules of evidence apply to evidentiary questions;

(2) drop the requirement that after-joined parties must have a similar
interest to someone at the deposition. This creates satellite litigation, and if
they have the right to redepose, who cares?

3) drop the last sentence. Idon't think this definition is necessary.



. RN . i .

Rule 16. Signing, Certification, and Use of Depositions

1. Signature and changes. (no differences).

2. Certification. The deposition officer shall file with the court, serve
on all parties, and attach as part of the deposition transcript a certificate
duly sworn by such officer stating;

(i) (no differences);

(ii) (oo differences);

(iii) (no differences);

(iv) (no differences);

(v) the amount of the deposition officer's charges; and

(vii) that a copy of the certificate was served on all parties.
The clerk of the court shall tax as costs the charges for preparing the
original deposition transcript.

3. Delivery. (no differences);.

4. Exhibits. (no differences);.

5. Motion to Suppress. If the deposition officer delivers the
deposition transcript and serves notice thereof at least one day before
“he case is called for trial (30 days if the deposition was recorded by

sn-stenographic means), errors and irregularities in the manner in
which the deposition is transcribed, signed, certified, delivered, or
otherwise dealt with by the deposition officer are waived unless a
motion to suppress all or part thereof is made and notice thereof is given
10 every other party before the trial commences.

6. Use. Any part or all of a deposition may be used for any purpose
in the same proceeding in which it was taken. The Texas Rules of Civil
Evidence shall be applied to each question and answer as though the
witness were then present and testifying. "Same proceeding” includes a
proceeding in a different court but involving the same subject matter
and the same parties or their representatives or successors in interest. A
deposition is admissible against a party joined after the deposition was
taken (1) if that party as an interest similar to that of any party present
or represented at the taking of the deposition or who had reasonable
noticee thereof, or (2) if the party has had a reasonable opportunity to
redepose the deponent and has failed to exercise that opportunity.
Depositions taken in differeat proceedings may be used subject to the
provisions of the Texas Rules of Evidence. Depositions shall include
(1) the original or a certified copy of & transcript of a stenographic
recording complying with Rule 19, (2) the original or a certified copy of
a transcript of a non-stepographic recording complying with Rule 16(5),
or (3) the original or a certified copy of a nonstenographic recording of
the deposidon, if the applicable provisions of Rule 16(5) have been
satisfied.

Rule 16. Signing, Certification, and Use of Depositions

1. Signature and changes. (no differences).

2. Certification. (The deposition officer shall file with the court,
serve on all parties, and attach as part of the deposition transcript a
certificate duly sworn by such officer stating;

(i) (no differences);

(ii) (no differences);

(iii) (no differences);

(iv) (po differences);

(v) the amount of time used by each party at the deposition;

(vi) the amount of the deposition officer’s charges; and

(vii) that a copy of the certificate was served on all parties.
The clerk of the court shall tax as costs the charges for preparing the
original deposition transcript.

3. Delivery. (no differences);.

4. Exhibits. (no differences);.

5. Motion to Suppress. If the deposition officer delivers the
deposition transcript and serves notice thereof at least one day before
the case is called for trial, errors and irregularities in the manper in
which the deposition is transcribed, signed, certified, delivered, or
otherwise dealt with by the deposition officer are waived unless a
motion to suppress all or part thereof is made and notice thereof is given

to every other party before the trial commences.

6. Use. Any partor all of a deposition may be used for any purpose
in the same proceeding in which it was taken. "Same proceeding”
includes a proceeding in a different court but involving the same subject
matter and the same parties or their representatives or successors in
interest. However, a deposition is admissible against a party joined
after the deposition was taken only if that party has bad a reasonable
opportunity to redepose the deponent and has failed to exercise that
opportunity.
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from: Scott A. Brister

Rule 17. Deposition Upon Written Questions

Drop the phrase about Rule 24 subpoenas--it is redundant of that rule.



Rule 17. Deposition Upon Written Questions

1. Notice. (no differences).

2. Content. (no differences).

3. Additional Questions and Objections. (no differeaces).

4. Conducting the Deposition. The party noticing the deposition
shall deliver copies of the notice and of all questions served to the
deposition officer. Any person suthorized to administer oaths (whether

or not the person is a certified shorthand reporter) is an officer who is
% authorized to issue a subpoena or subpoena under Rule 24 for a wrriten

deposition, and is an officer before whom a written deposition may be
taken. Such officer shall have authority when necessary to summon and
swear an interpreter to facilitate the taking of the deposition. Such
officer shall take the deposition on written questions at the time and
place designated, shall record the testimony of the witness in response
to the questions, and thereafter prepare, certify and deliver the
deposition transcript pursuant to Rule 16.

Rule 17. Deposition Upon Written Questions

1. Notice. (no differcoces).

2. Content. (no differences).

3. Additional Questions and Objections. (no differences).

4. Conducting the Deposition. The party noticing the deposition
shall deliver copies of the notice and of all questions served to the
deposition officer. Any person authorized to administer oaths (whether
or not the person is a certified shorthand reporter) is an officer before
whom a written deposition may be taken. Such officer shall have
authority whea necessary to summon and swear an interpreter to
facilitate the taking of the deposition. Such officer shall take the
deposition on written questions at the time and place designated, shall
record the testimony of the witness in response to the questions, and

thereafter prepare, certify and deliver the deposition transcript pursuant
to Rule 16.
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from: Scott A. Brister

Rule 18. Non-Stenographic Recording

This is probably the least used discovery device in Texas, and accordingly the rule
should not be one of the longest. I would:

(1) drop the unnecessary words in the second sentence of § 1;

(2) shorten 4 (a) by dropping unnecessary words;

(3) drop 4 (b) and require complete transcripts in all cases. As the
Appellate Rules Subcommittee discussed, there are big problems with
designating only part of a non-stenographic recording;

(3) change "the deposition" on the last line of 4(a) to “the other
evidence." It makes no sense to say that the depo should be filed when the
depo should be filed; and

(4) drop g 4 (c). It adds nothing to say that a certified coy is any copy that
" is certified.



Rule 18. Non-Stenographic Recording

Notice. Any party may cause a deposition upon oral examination to

.e recorded by other than stenographic means, including videotape

recordings. Any party intending to make a non-stenographic recording
shall file and serve reasonable prior written notice to the deponent and
other parties, either in the deposition notice given pursuant to Rule 14 or
otherwise, of the non-stenographic method by which the testimony will
be recorded and whether a certified court reporter also will be used.
Any other party may thea serve written notice designating another
method of recording in addition to the method specified, at the expense
of such other party unless the court orders otherwise.

2. Conducting the Deposition. (no differences).

3. Signing, Certification, and Delivery. (no differences).

4. Use Depositions Recorded Only by Non-stenographic means.

a. Attrial or summary judgment. A non-stenographic

recording or transcript of a deposition recorded oaly by non-
stepographic means can be used at the trial or formotion for summary
judgment only if the party intending to use it has obtained a complete
transcript of the deposition recording from a certified court reporter.
The court reporter shall obtain the original or a certified copy of the
deposition recording, shall transcribe it, and shall comply with Rule to
the exteat applicable. The court reporter's certificate shall include a
statement that the transcript was made from the original or certified
copy of the deposition recording and that the transcript is a true record
of the recording. If the deposition is to be used as evidence at the trial,
the complete transcript must be served on all parties at least 30 days
before the trial, or for summary judgment, the complete transcript must
be served on all parties at the time the deposition must be filed with the
court.

b. At any other hearing. A non-stenographic recording or
transcript of a deposition recorded only by non-stenographic means can
be used at any hearing of a motion or an interlocutory proceeding (other
han a summary judgment motion) only if the party intending to use it
has obtained a transcript of that portion of the deposition recording by a
certified court reporter, transcribed and certified in accordance with part
a above. In addition, at least 20 days before the date set for the hearing
in which the deposition is to be used, the party seeking to use the
deposition must file and serve a written designation specifying (1) the
name of the deponent whose deposition the party intends to use; (2) the

name and address of the certified court reporter that the party has asked .

to transcribe all or part of the deposition recording; and (3) the portions
of the deposition recording that the party has requested to be included in
a anscript. If the party has designated only a part of the deposition
testimony, any other party may request the named court reporter to
transcribe additional parts of the deposition recording at that party's own
expense within 10 days of service of the designation. The deposition
can be used only if the transcript is completed at least 3 days before the
date of the hearing.

c. Certified copy. A certified copy of the non-stenographic
recording is any copy of the original or another certified copy of the
deposition recording that is accompanied by a duly swom certificate of

the person who made the copy, stating that the copy is accurate and
complete.

Rule 18. Non-Stenographic Recording of Depositions

1. Notice. Any party may cause a deposition upon oral examination
to be recorded by other than steaographic means, including videotape
recordings. The notice must comply with Rule 14, and in sddition must
indicate the method of non-stenographic recording, and whether a
certified court reporter also will be used. Any other party may thea
serve written notice designating another method of recording in addition
to the method specified, at the expease of such other party unless the
court orders otherwise.

2. Conducting the Deposition. (no differences).

3. Signing, Certification, and Delivery. (no differences).

4. Use. A non-stenographic recording or transcript of a deposition
can be used only if the party intending to use it has obtained a complete
transcript of the deposition recording from a certified court reporter.
The court reporter shall obtain the original or a certified copy of the
deposition recording, shall transcribe it to the extent applicable in
accordance with the provisions of Rule 16. The court reporter's
certificate shall include a statement that the transcript is a true record of
the non-stenographic recording. The complete transcript must be served
on all parties atleast 30 days before any trial, or for summary judgment
at the time other evidence must be filed with the court



from: Scott A. Bnster

Rule 21. Compelling Production from Nonparty.

All I would eliminate this rule and combine it with Rule 24. Otherwise, the two are
redundant. To obtain production of records from a non-party, they must be -
subpoenaed. I see no reason to prescribe the form, time, etc. in both rules.




Rule 21: Compelling Production from Nonparty.

1. When production may be compelled. At any time no later
than 30 days before the end of any applicable Discovery Period or 30
days before trial, whichever occurs first, any party may have issued and
served upon any person not a party to the suit a subpoena under Rule 24
compelling production of documents or tangible things within the scope
of Rule 3 and within the person's care, custody, or control.

2. Notice, subpoena. A party proposing to compel production
from a nonparty must give reasonable notice to every other party. The
notice shall state the name of the nonparty from whom production is
sought to be compelled, the time and place for the production, and shall
be filed and served. The notice shall set forth the items to be produced
or inspected, either by individual item or by category, and describe each
item and category with reasonable particularity. If the requesting party
intends to sample or test the requested items, the desired testing and
sampling shall be described with sufficient specificity to inform the
nonparty of the means, manner, and procedure for testing or sampling.

3. Time and place. The time and place designated for the
production shall be reasonable. The place shall be in the county of the
nonparty's residence or, where the nonparty is employed or regularly
transacts business in person or at some other convenient place as may be
directed by the court in which the cause is pending. A nonresident or
transient person may be required to produce documents and things in

the county where served with a subpoena or within 150 miles from the
place of service.



from: Scott A. Brister

Rule 22. Physical and Mental Examinations

All I suggest the following substantive changes:

(1) change this rule from a court-order-only system to a request-and-
response system (see cover letter);

(2) allow an IME by a psychologist if the other side plans to call a
psychologist as a witness or introduce a psychologist's records; and

(3) make delivery of the IME doctor's report (a) mandatory (rather than
upon request), and (b) within 15 days (rather than no tiiae specified)--or
whatever period the Committee thinks is reasonable.




Rule 22. Physical and Mental Examinations
1. Order for Examination. At any time no later than 30 days before
ae end of any applicable Discovery Period or 30 days before trial,
whichever occurs first, when the mental or physical condition (including
the blood group) of a party, or of a person in the custody,
conservatorship or under the legal control of a party, is in controversy,
the court in which the action is pending may order the party to submit to
a physical or mental examination by a physician or psychologist or to
produce for examination the person in his custody, conservatorship or
legal control. The order may be made only on motion for good cause
shown and upon notice to the person to be examined and to all parties
and shall specify the time, place, manner, conditions, and scope of the
examination and the person or persons by whom it is to be made. Except
as provided in subparagraph 4 of this rule, an examination by a
psychologist may be ordered only when the party responding to the
motion has ideatified a psychologist as an expert who will testify.
2. Report of Examining Physician or Psychologist.
a. If requested by the party against whom an order is made under
this rule or the person examined, the party causing the examination to

- be made shall deliver to him a copy of a detailed written report of the
.. examining physician or psychologist setting out his findings, including
%7 results of all tests made, diagnoses and conclusions, together with like-

reports of all earlier examinations of the same condition. After delivery
the party causing the examination shall be entitled upon request to
receive from the party against whom the order is made a like report of
any examination, previously or thereafter made, of the same condition,
unless, in the case of a report of examination of a person not a party, the
party shows that the party is unable to obtain it. The court on motion

" ' may make an order against a party requiring delivery of a report on such
. terms as are just, and if a physician or psychologist fails or refuses to

make a report the court may exclude his testimony if offered at the trial.
b. This subdivision applies to examinations made by agreement of
1e parties, unless the agreement expressly provides otherwise. This
subdivision does not preclude discovery of & report of an examining
physician or psychologist or the taking of a deposition of the physician
or psychologist in accordance with the provisions of any other rule.
3. Effect of No Examination. If no examination is sought either by

- agreement or under the provisions of this rule, the party whose mental

or physical condition is in controversy shall not comment to the court or
jury on his willingness to submit to an examination, on the right of any
other party to request an examination or move for an order, or on the
failure of such other party to do so.

4. Cases Arising Under Title II, Family Code. In cases arising
under Title I, Family Code, on the court’s own motion or on the motion

. of a party, the court may appoint:

a. one or more psychologists to make any and all appropriate

" mental examinations of the children who are the subject of the suit or

any other parties irrespective of whether a psychologist has been Listed
by any party as an expert who will testify.

b. non-physician experts who are qualified in patemity testing to
take blood, body fluid or tissue samples and to conduct such tests as
ordered by the court.

5. Definitions. For the purpose of this rule, a psychologist is a person

licensed or certified by a State or the District of Columbia as a
psychologist.

Rule 22. Physical and Mental Examinations

1. Request. At any time no later than 30 days before the end of any
applicable Discovery Period or 30 days before trial, whiche ver occurs
first, any party may file and serve upoun any other party a Request for
Physical and Mental Examination by a licensed physician or
psychologist of a person whose physical or meantal condition is in
controversy.

2. Content. The request shall specify the time, place, manner,
conditions, and scope of the examination and the person or persons by
whom it is to be made. Examination by a psychologist may be requested
only whean the party respouding (o the motion has identified a
psychologist or a psychologist's records that may be used at trial. In
addition, in cases arising under Title I of the Family Code, a party may
Tequest mental examinations irrespective of whether a psychologist or a
psychologist's records may be used by any other party at trial, and may
request testing by qualified non-physician experts to take blood, body
fluid or tissue samples.

3. Response. The party upon whom the request is served shall file
and serve a written response within 30 days after service of the written
request (fifty {50] days if the request accompanies citation) stating that
examination will be permitted as requested, or stating pursuant to Rule 7
an objection to the request and the circumstances under which the party
will comply with the request. If the responding party objects to the date
and time of the examination, the objection shall state sufficient
alternative dates and times to allow scheduling of the examination by
agreement.

4. Report. Within fifteen (15) days after the examination, the party
requesting the examination shall deliver to all other parties a copy of a
detailed written report of the examining physician or psychologist
setting out findings, test results, diagnoses and conclusions. If a
physician or psychologist fails or refuses to make a report, the court
may exclude any evidence based upon such examination at trial. This
subdivision does not preclude discovery of a report of an examining
physician or psychologist or the taking of a deposition of the physician
or psychologist in accordance with the provisions of any other rule.

§. Use. The report provided in section 4 is admissible in evidence
upon offer by any party. No party may comment on the failure to
request, the willingness to submit to, or the objections raised in response
to a request for an examination pursuant to this rule.



from: Scott A. Bnister

Rule 23. Entry Upon Property

Change this rule from a court-order-only system to a request-and-response system
(see cover letter).



SCcoTT A. BRISTER
JUDGE. 234TH DISTRICT COURT
CiviL COURTS BUILDING
HoOuUSTON, TEXAS 77002
(71317556262

July 13, 1995

Mr. Stephen Susman
Susman Godfrey L.L.P.

1000 Louisiana, Suite 5100
Houston, Texas 77002-5096

Dear Steve,

Enclosed please find my comments and suggestions regarding the Discovery
Subcommittee's draft discovery rules. On the more extensive ones, I have also enclosed a side-
by-side version, with the Subcommittee's version on the left, and my suggestions on the right.

While I hope all of the suggestions will be considered, I want to emphasize two. I think
IME's and entry on property should be changed from a court-order-only system to the request-
and-response system used with every other discovery device because (1) they are routinely
handled in this manner already, (2) requiring a court order only makes them more cumbersome

and expensive, and (3) attorneys will be facing many new rules, and it might ease the blow if
they know that they all work in about the same way.

The second is that I would drop the artificial distinction between "written discovery" and
“all other discovery.” The only items that aren't written discovery appear to be (1) IME's (if my
suggestion above is adopted, IME's would become "written discovery"), (2) motions to enter and
inspect property (ditto), and (3) depositions. If the reason for this distinction is to eliminate the
need to supplement deposition answers, I think that's a bad idea. There should be a duty to
supplement ¢ritical deposition answers, even if it is "indirect" supplementation as allowed by the
Subcommittee's Rule 5(2). As to non-critical details, the Subcommittee's Rule 6 does not require
supplementation even with written discovery, so there is no reason to make a distinction.

I hope these will be of some help. Please call me if you have any questions about them. I
hope to see you at the subcommittee meeting in Austin on July 21st.

Very traly yours,

/

on. Scott A. Brister
Judge, 234th District Court

N



Rule 23. Motion for Entry Upon Property

1. Motion. At any time no later than 30 days before the end of any
applicable Discovery Period or 30 days before trial, whichever occurs
first, the court in which the action is pending may order any person,
including a person not a party to the pending suit, to allow entry upon
designated land or other property for the purpose of inspection and
measuring, surveying, photographing, testing, or sampling the property
or any designated object or operation thereon whea the land or property
is felevant to the subject matter of the action. The order may be made
only on motion for good cause shown and shall specify the time, place,
manner, conditions, scope of the inspection, and a description of any
desired testing or sampling, sufficient to inform the person of the
means, maaner and procedure for testing or sampling, and the persons
or persons by whom the inspection, testing or sampling is to be made.

2.  Service. A true copy of the motion and order setting hearing
shall be served on the person in possession or control of the property
and all parties. If the person in possession or control of the property is
not a party to the action, service shall be made in the same manner as
service of citation as provided by Rule 106.

Rule 23. Motion for Entry Upon Property

1. Request. Atany time no later than 30 days before the end of any
applicable Discovery Period or 30 days before trial, whichever occurs
first, any party may file and serve upon any person or entity, including a
non-party, a Request for Entry upon designated land or otber property
for the purpose of inspection, measuring, surveying, photographing,
testing, or sampling the property or any designated object or operation
thereon. If the person in possession or control of the property is not a
party, service shall be made in the manner provided for service of
citation in Rule 106.

2. Content. The request shall specify the time, place, manner,
conditions, and scope of the inspection, a description of any desired
testing or sempling sufficient to inform the person of the means, maaner
and procedure for testing or sampling, and the persons or persons by
whom the inspection, testing or sampling is to be made.

3. Response. The person or entity upon whose property request for
entry is sought shall file and serve a written response within 30 days
after service of the written request (fifty [50] days if the request
accompanies citation) stating that entry will be permitted as requested,
or stating pursuant to Rule 7 an objection to the request and the
circumstances under which entry will be allowed. If the respondent
objects to the date and time of the eatry, the objection shall state
sufficient alternative dates and times to allow scheduling by agreemeant.
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from: Scott A. Brister

Rule 24. Subpoena

Most of these paragraphs and of Rule 21 appear to be repetitious of the require-
ments found in other Rules. For example:

Rule 24 (4)(a) is identical to Rule 11 (4)(b)

Rule 24 (4)(b) is very similar to Rule 7 (2)(b)

Rule 24 (4)(c) is very similar to Rule 14 (2)(c)

Rule 21 (1) is very similar to Rule 11 (1)

Rule 21 (2) is very similar to Rule 11 (2)

Rule 21 (3) is identical to Rule 14 (2)(a)
The rule is a lot shorter and simpler if it incorporates other rules by reference.

I would drop the subparts. Each sentence does not need its own paragraph.

I would drop this provision. There are scores of statutes and regulations
protecting various matters and providing procedures governing disclosure. Unless
someone has researched all of them, we shouldn't draft a rule that ends up in
conflict with some. For example, Art. 342-705 requires a party subpoenaing bank
records to give the account holder 10 days notice; the Subcommittee draft would
allow less.

I would eliminate the differences in the treatment between parties and non-parties.
The only significant differences appear to be:
(1) the 30 days for parties to object to production of documents is cut for
non-parties to 10 days, or even less so long as it is "reasonable.” Why should
a person who is not involved, has not retained an attorney, and knows nothing
of the proceedings have less time to object than a party?
(2) the duty on parties to respond to production requests to the extent
there is no objection also disappears. Non-parties should have the same duty
to comply in good faith.

Rule 21. Compelling Production from Nonparty.

I would eliminate this rule and combine it with Rule 24. Otherwise, the two are
redundant. To obtain production of records from a non-party, they must be
subpoenaed. I see no reason to prescribe the form, time, etc. in both rules.



Rule 24: Subpoena
i. Form; [ssuance.
a. The style of every subpoena shall be "The State of Texas.”

-E\'cry subpoena shall:

(1) state the style of the suit, its cause number, the court in
which the suit is pending, the date of its issuance, and the party at whose
instance the witness is summoned;

(2) command the person to whom it is directed to

(a) attend and give testimony for a deposition, hearing or trial;
or

(b) produce and permit inspection and copying of designated
documents or tangible things in the possession, custody or control of
that person, , at a time and place therein specified, and produce such
documents as they are kept in the usual course of business or organized
and labeled to comrespond with the designated categories. A person
commanded under this subsection need not appear in person at the place
of production or inspection unless a command to attend and give
testimony at a deposition, hearing or trial is joined with a command
under this subsection or issued and served separately.

b. The subpoena shall issue from the court in which the suit is

pending, except that a subpoena for a deposition in a sister state or

... foreign country shall be issued pursuant to Rule 188.

c. The clerk of the district or county court, or justice of the peace
shall issue the subpoena and a copy thereof for each witness subpoenaed
to a party requesting it, who shall complete it before service. An
attorney authorized to practice in the State of Texas, as an officer of the
court, may also issue and sign a subpoena on bebalf of the court. Any
officer authorized to take depositions and any certified short-hand
reporter may issue and sign a subpoena for a deposition or production,
and shall do so immediately upon proof of service of a notice to take a

deposition under Rule 14 or 17, or a notice to compel production under
Rule 21.

2. Service. o
a. Any sheriff or constable of the State of Texas or any person
who is not a party and is not less than 18 years of age may serve a
subpoena by delivering a copy to the witness and tendering to that
person any fees required by law.
b. Subject to the provisions of applicable law, a subpoena may be
served at any place within the State of Texas.
¢. Proof of service shall be made by filing the witness' signed
written memorandum attached to the subpoena showing acceptance
thereof or a statement of the date and manner of service and the names
of the person served, certified by the person who made the service.
3. Protection of Nonparties Subject to Subpoenas
a. A party responsible for the issuance and service of a subpoena

-+, shall take reasonable steps to avoid imposing undue burden or expease

upon a nonparty subject to that subpoena.

b. Subject to paragraph (4)(b) of this rule, a nonparty commanded
to produce and permit inspection and copying of designated documents
and things, within 10 days after service of the subpoena or before the
time specified for compliance if such time is less than 10 days after
service, may serve upon the party at whose instance the witness is
summoned written objection to inspection or copying of any or all of the
designated materials. If objection is made, the party at whose instance
the witness is summoned shall not be entitled to inspect and copy the
materials except pursuant to court order. At any time after an objection
is made, the party serving the subpoena may, upon notice to the person
commanded to produce, move for an order to compel the production.

c. Within 10 days after service of the subpoena or before the time
specified for compliance if such time is less than 10 days after service,
the person served with the subpoena may, upon notice to the party at
whose instance the witness is summoned, move for a protective order
“n the court in which the action is pending or a district court in the

-ounty in which the subpoena was served. The court shall make such
orders in the interests of justice necessary to protect the movant from
undue burden, unnecessary expense, harassment or annoyance, or
invasion of personal, constitutional, or property rights.

Rule 24: Subpoena

1. Issuance. A subpoena shall issue from the court in which the suit
is pending, except that a subpoena for a deposition in a sister state or
foreign country shall be issued pursuant to Rule 188. The clerk of the
district or county ~ourt, ar justice of the peace shall issue the subpoena
and a copy thereof for each witness subpoenaed to a party requesting it,
who shall complete it before service. An attorney authorized to practice
in the State of Texas, as an officer of the court, may also issue and sign
a subpoena on behalf of the court. Any officer authorized to take
depositions and any certified shorthand reporter may issue and sign a
subpoena for a deposition or production.

2. Content. The style of every subpoena shall be "The State of
Texas." Every subpoenaThall state the style of the suit, its cause
number, the court in which it is pending, the date of issuance, and the
party at whose instance the witness is summoned. The subpoena shall
command the person to whom it is directed to attend and give testimony
for a deposition, hearing or trial, or produce and permit inspection and
copying of designated documents or tangible things. A subpoena for a
person to appear and give testimony at a deposition must meet the
notice, content, and other requirements of Rule 14. A subpoena to
produce documents must meet the request and conteat requirements of
Rule 11, as well as the time and place requirements of Rule 14.

3. Service. Any sheriff or constable of the State of Texas or any
person who is not a party and is not less than 18 years of age may serve
a subpoena by delivering a copy to the witness and tendering to that
person any fees required by law. Subject to the provisions of applicable
law, a subpoena may be served at any place within the State of Texas.
Proof of service shall be made by filing the witness' signed written
memorandum aftached to the subpoena showing acceptance thereof or a
statement of the date and manner of service and the name of the person
served, certified by the person who made the service.

4. Response. A person served with a subpoena to produce
documents must respond to the subpoena pursuant to Rule 11, including
objecting or asserting privileges pursuant to Rule 7. Such person need
not appear in person at the place of production or inspection unless
subpoenaed for deposition as well. A person served with a subpoena to
give a deposition must comply with Rules 14 and 15. A person served
with a subpoena to give testimony at a hearing or trial may make its
objections to the court at the time specified for compliance.

5. Contempt. Failure by any person without adequate excuse to
obey a subpoena served upon that person may be deemed a contempt of
the court from which the subpoena is issued or a district court in the
county in which the subpoena is served.



from: Alex Wilson Albright

The current rules:

Our current draft of Rule 1.1.a. says that no amendment that increases damages above the
$50,000 limit shall be allowed at any time that will "unduly prejudice” the opposing party
and in no event later than 30 days before trial. This appears to be a limitation upon Rule
63. The current draft of Rule 63 requires leave of court to amend pleadings within 60
days of the end of the Discovery Period, or 5 days after notice of receipt of the first trial
setting (this was from our draft that had a discovery window that ended 30 days before the
first setting). The court is to allow the amendment unless there is insufficient time to
complete discovery needed as a result of the amendment. If the court makes a finding that
there is insufficient time to complete discovery, the court must deny leave or extend the
discovery period. It cannot grant leave and extend the discovery period, however, if it will
"unreasonably delay" the trial.

In a Tier 1 case, the discovery period extends until 30 days before trial. Should a party
seek an amendment that increases the damages, I suppose the court would consider
whether the amendment was made within 30 days of trial (then it automatically would not
be allowed); whether the amendment "unduly prejudices" the opponent; and whether
allowing it would unreasonably delay the trial. This seems unduly complicated and I'm not
sure it really gets us where we want to be. I think a major problem is that we have not
focused upon the amendment rule since very early in our work.

Even in Tier 2 or 3 cases, our draft Rule 63 doesn't work well. Extending the discovery
period doesn't always solve the problem -- the party may need additional deposition
hours. Also, should not having enough time to complete discovery be the only standard
for not allowing an amendment? I don't think so. There may be situations where the
amendment should not be allowed for some other reason. Also, while there is a standard
for denying leave to amend, there is no standard for ruling on a motion to strike before the
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time for seeking leave arises. The time periods set out are confusing because they do not
apply to our current scheme.

My revision:

My proposed Rule 63 works much like the current rule, but has a longer time period
where leave of court must be obtained for filing new pleadings, and adds a standard that
takes needed discovery into account. The rule allows new pleadings anytime, so long as
any new discovery can be completed within the applicable discovery limitations or the new
pleading does not prejudice the opponent. (The language regarding "prejudice" was taken
from current trial amendment rule, Rule 66. Current Rule 63 uses the word "surprise," but
I think the Rule 66 language better conveys our meaning. The cases really make no
distinction between the two.) Leave of court must be obtained if the amendment is
offered within 60 days of the end of the discovery period; otherwise, it can be filed subject
to a Motion to Strike. If the court finds that discovery cannot be completed or the new
pleading will otherwise prejudice the opponent, the court can either (1) not allow the
amendment (by not granting leave or granting the motion to strike) or (2) allowing the
amendment and also allowing specific additional discovery IF it will not unduly delay the
trial. Thus, the court must take the real trial date into account in determining whether to
allow the amendment.

Rule 66 is left as is. It seems to be working. Rule 67 is left alone as well. It works with
this proposed system just as it works now. I don't like the language, but I don't think this
is the time to consider amendments. Rule 70 should be incorporated with Rule 63. Itisa
sanctions rule, however, so rather than considering it now, I have written a note to the
Sanctions Subcommittee.

I have also changed Rule 1 so that in a Tier 1 case, where a pleading was offered that
increased the amount of damages, the court would go through the Rule 63 analysis, BUT
if the amendment 1s offered within 30 days of trial, it is presumptively prejudicial to the
party opposing the amendment under Rule 63. Therefore, the burden is put on the party

offering the amendment rather than the person opposing the amendment to show why the
amendment should be allowed.

Drafts Attached

Aftached is a redlined draft of my proposed changes, redlined from the 6/30/95 draft that

is currently being distributed, as well as a non-redlined draft of my proposed Rules 1.1.a.
and Rule 63.

[
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RULE 63. Amendments and Responsive Pleadings

Parties may file new pleadings, amend and supplement their pleadings and respond

to other parties' pleadings at any time unless discovery made necessary by the new

pleading cannot be completed within the applicable discovery limitations or the new

leading will otherwise prejudi e opposin in maintaining its action or defense
upon the merits. witheutiLeave of court is required before filing however, if the new
pleading is offered for filing within-sixtyne-later-than- sixty (60) days ofbefere the end of
any applicablethe Ddiscovery Pperiod. -erfive-(5)-days-after receipt-of-notice-of the-first

[haranfie nATHeG- AR
&t P 1

........

Leave-shall be-granted-unlessif there-is-insufficient time-to-complete-discovery that-weuld

be-made necessary by the new pleading cannot be completed within the applicable

discovery limitations. or if the new pleading will otherwise prejudice the opposing party in

maintaining its action or defense upon thé merits, amendment;-supplement-of-response,in
which-case-either (1) the pleading shall not be allowed leave-shall-be-dented or (2) specific

additional discovery shall be allowed the-discovery-period-extended—leaveshall-not-be
granted-if it willweuld not unreasonably delay the trial.



Note to Sanctions Subcommittee

This is a sanctions rule, so the Discovery Subcommittee has made no changes. It
should probably be incorporated into Rule 63. The Sanctions Subcommittee should
consider the appropriate sanction that might be imposed if the late amendment requires

additional discovery or a delay in trial under Rule 63,




RULE 63. Amendments and Responsive Pleadings

Parties may file new pleadings, amend and supplement their pleadings and respond
to other parties' pleadings at any time unless discovery made necessary by the new
pleading cannot be completed within the applicable discovery limitations or the new
pleading will otherwise prejudice the opposing party in maintaining its action or defense
upon the merits. Leave of court is required before filing however, if the new pleading is
offered for filing within sixty (60) days of the end of any applicable Discovery Period. If
discovery made necessary by the new pleading cannot be completed within the applicable
discovery limitations, or if the new pleading will otherwise prejudice the opposing party in
maintaining its action or defense upon the merits, either (1) the pleading shall not be
allowed or (2) specific additional discovery shall be allowed if it will not unreasonably
delay the trial.



from: Alex Wilson Albright

My revision:

My proposed Rule 63 works much like the current rule, but has a longer time period
where leave of court must be obtained for filing new pleadings, and adds a standard that
takes needed discovery into account. The rule allows new pleadings anytime, so long as
any new discovery can be completed within the applicable discovery limitations or the new
pleading does not prejudice the opponent. (The language regarding "prejudice" was taken
from current trial amendment rule, Rule 66. Current Rule 63 uses the word "surprise," but
I think the Rule 66 language better conveys our meaning. The cases really make no
distinction between the two.) Leave of court must be obtained if the amendment is
offered within 60 days of the end of the discovery period; otherwise, it can be filed subject
to a Motion to Strike. If the court finds that discovery cannot be completed or the new
pleading will otherwise prejudice the opponent, the court can either (1) not allow the
amendment (by not granting leave or granting the motion to strike) or (2) allowing the
amendment and also allowing specific additional discovery IF it will not unduly delay the

tral. Thus, the court must take the real trial date into account in determining whether to
allow the amendment.

Rule 66 is left as is. It seems to be working. Rule 67 is left alone as well. It works with
this proposed system just as it works now. I don't like the language, but I don't think this
is the time to consider amendments. Rule 70 should be incorporated with Rule 63. Itis a

sanctions rule, however, so rather than considering it now, I have written a note to the
Sanctions Subcommittee.

I have also changed Rule 1 so that in a Tier 1 case, where a pleading was offered that
increased the amount of damages, the court would go through the Rule 63 analysis, BUT
if the amendment is offered within 30 days of trial, it is presumptively prejudicial to the
party opposing the amendment under Rule 63. Therefore, the burden is put on the party

offering the amendment rather than the person opposing the amendment to show why the
amendment should be allowed.

Drafts Attached

Attached is a redlined draft of my proposed changes, redlined from the 6/30/95 draft that

is currently being distributed, as well as a non-redlined draft of my proposed Rules 1.1.a.
and Rule 63.



1 RULE 66. TRIAL AMENDMENT. [CURRENT RULE]

_ -Ifevidence is objected to at the trial on the ground that it is not within the issues
made-by-the pleading, or if during the trial any defect, fault or omission in a pleading,
either of form or substance, is called to the attention of the court, the court may allow the
pleadings to be amended and shall do so freely when the presentation of the merits of the
action will be subserved thereby and the objecting party fails to satisfy the court that the
allowance of such amendment would prejudice that partyhim in maintaining itshis action or
defense upon the merits. The court may grant a postponement to enable the objecting

party to meet such evidence.



from: Alex Wilson Albright

My revision:

My proposed Rule 63 works much like the current rule, but has a longer time period
where leave of court must be obtained for filing new pleadings, and adds a standard that
takes needed discovery into account. The rule allows new pleadings anytime, so long as
any new discovery can be completed within the applicable discovery limitations or the new
pleading does not prejudice the opponent. (The language regarding "prejudice” was taken
from current trial amendment rule, Rule 66. Current Rule 63 uses the word "surprise," but
I think the Rule 66 language better conveys our meaning. The cases really make no
distinction between the two.) Leave of court must be obtained if the amendment is
offered within 60 days of the end of the discovery period; otherwise, it can be filed subject
to a Motion to Strike. If the court finds that discovery cannot be completed or the new
pleading will otherwise prejudice the opponent, the court can either (1) not allow the
amendment (by not granting leave or granting the motion to strike) or (2) allowing the
amendment and also allowing specific additional discovery IF it will not unduly delay the

trial. Thus, the court must take the real trial date into account in determining whether to
allow the amendment.

Rule 66 is left as is. It seems to be working. Rule 67 is left alone as well. It works with
this proposed system just as it works now. I don't like the language, but I don't think this
is the time to consider amendments. Rule 70 should be incorporated with Rule 63. Itisa

sanctions rule, however, so rather than considering it now, I have written a note to the
Sanctions Subcommittee.

I have also changed Rule 1 so that in a Tier 1 case, where a pleading was offered that
increased the amount of damages, the court would go through the Rule 63 analysis, BUT
if the amendment is offered within 30 days of trial, it is presumptively prejudicial to the
party opposing the amendment under Rule 63. Therefore, the burden is put on the party

offering the amendment rather than the person opposing the amendment to show why the
amendment should be allowed.

Drafts Attached

Attached is a redlined draft of my proposed changes, redlined from the 6/30/95 draft that

is currently being distributed, as well as a non-redlined draft of my proposed Rules 1.1.a.
and Rule 63. »



RULE 67. AMENDMENTS TO CONFORM TO ISSUES TRIED WITHOUT
OBJECTION. [CURRENT RULE]

_ —When issues not raised by the pleadings are tried by express or implied consent of
the parties, they shall be treated in all respects as if they had been raised in the pleadings.
In such case such amendment of the pleadings as may be necessary to cause them to
conform to the evidence and to raise these issues may be made by leave of court upon
motion of any party at any time up to the submission of the case to the Court or jury, but
failure so to amend shall not affect the result of the trial of these issues; provided that
written pleadings, before the time of submission, shall be necessary to the submission of

questions, as is provided in Rules 277 and 279.

from: Alex Wilson Albright



from: Scott A. Brister

My revision:

My proposed Rule 63 works much like the current rule, but has a longer time period
where leave of court must be obtained for filing new pleadings, and adds a standard that
takes needed discovery into account. The rule allows new pleadings anytime, so long as
any new discovery can be completed within the applicable discovery limitations or the new
pleading does not prejudice the opponent. (The language regarding "prejudice" was taken
from current trial amendment rule, Rule 66. Current Rule 63 uses the word "surprise,” but
I think the Rule 66 language better conveys our meaning. The cases really make no
distinction between the two.) Leave of court must be obtained if the amendment is
offered within 60 days of the end of the discovery period; otherwise, it can be filed subject
to a Motion to Strike. If the court finds that discovery cannot be completed or the new
pleading will otherwise prejudice the opponent, the court can either (1) not allow the
amendment (by not granting leave or granting the motion to strike) or (2) allowing the
amendment and also allowing specific additional discovery IF it will not unduly delay the

trial. Thus, the court must take the real trial date into account in determining whether to
allow the amendment.

Rule 66 is left as is. It seems to be working. Rule 67 is left alone as well. It works with
this proposed system just as it works now. I don't like the language, but I don't think this
is the time to consider amendments. Rule 70 should be incorporated with Rule 63. Itisa
sanctions rule, however, so rather than considering it now, I have written a note to the
Sanctions Subcommittee.

I have also changed Rule 1 so that in a Tier 1 case, where a pleading was offered that
increased the amount of damages, the court would go through the Rule 63 analysis, BUT
if the amendment is offered within 30 days of trial, it is presumptively prejudicial to the
party opposing the amendment under Rule 63. Therefore, the burden is put on the party

offering the amendment rather than the person opposing the amendment to show why the
amendment should be allowed.

Drafts Attached

Attached is a redlined draft of my proposed changes, redlined from the 6/30/95 draft that

is currently being distributed, as well as a non-redlined draft of my proposed Rules 1.1.a.
and Rule 63.



l RULE 70. PLEADING: SURPRISE: COST. [CURRENT RULE]

|

—When either a supplemental or amended pleading is of such character and is
presented at such time as to take the opposite party by surprise, the court may charge the
continuance of the cause, if granted, to the party causing the surprise if the other party
satisfactorily shows that he is not ready for trial because of the allowance of the filing of
such supplemental or amended pleading, and the court may, in such event, in its discretion
require the party filing such pleading to pay to the surprised party the amount of
reasonable costs and expenses incurred by the other party as a result of the continuance,

including attorney fees, or make such other order with respect thereto as may be just.
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RULE 13. EFFECT OF PRESENTING PLEADINGS,
MOTIONS, AND OTHER PAPERS; SANCTIONS

(a) Presenting pleadings, motions, and other papers. By presenting to the court
(whether by signing, filing, submitting, or later advocating) a pleading, motion, or other

paper, an attorney or unrepresented party is certifying that to the best of the presenter’s
knowledge, information, and belief, formed after reasonable inquiry:

(1)  the pleading, motion, or other paper is not being presented for any improper

purpose, including to harass or to cause unnecessary delay or needless increase in
the cost of litigation;

2) the claimé, defenses, and other legal contentions are warranted by existing
law or by a nonfrivolous argument for the extension, modification, or reversal of
existing law or by the establishment of new law;

(3) the allegations and other factual contentions in the pleading, motion, or other
paper have evidentiary support, or, for specifically identified allegations or factual
contentions, are likely to have evidentiary support after a reasonable opportunity for
further investigation or discovery; and

“ each denial in"a pleading, motion, or other paper of a factual contention is
warranted on the evidence or, for a specifically identified denial, is reasonably based
on a lack of information or belief; provided however, that the filing of a general
denial under Rule 92 does not violate this provision.

(b) Motion for sanctions. A party seeking sanctions under this rule shall file a motion
for sanctions separately from other motions or requests, and shall describe the specific
conduct alleged to violate paragraph (a) of this rule. The motion shall be served at least
twenty-one (21) days before being filed or presented to the court; if the challenged pleading,
motion, or other paper is withdrawn or corrected within that twenty-one (21) day period,
the motion shall not be filed or presented to the court. The court may award to a part
prevailing on a motion under this rule the reasonable expenses and attorney’s fees incurred
in presenting or opposing the motion.

(©) Court’s initiative. The court on its own initiative may enter an order describing the
specific conduct that appears to violate paragraph (a) of this rule and directing the alleged
violator to show cause why the conduct has not violated the rule.

(d) Sanctions. A court that determines that a person has presented a motion, pleading,
or other paper in violation of paragraph (a) of this rule may impose a sanction on the
person, a party represented by the person, or both. Any sanction shall be limited to what
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is sufficient to deter repetition of the conduct or comparable conduct by others similarly
situated. A sanction may include any of the following:

1) an order directing the violator to perform, or refrain from performing, an
act;

) an order to pay a penalty into court;
3) an order to pay the other party the amount of the reasonable expenses
incurred by the other party because of the presentation of the pleading, motion, or

other paper, including reasonable attorney’s fees; and

@ an award of an appropriate amount of costs for inconvenience, harassment,
and out-of-pocket expenses incurred or caused by the subject litigation.

The court may not award monetary sanctions against a represented party for a violation
of paragraph (a)(2). The court may not award monetary sanctions on its own initiative

unless

the court issues its show-cause order before a voluntary dismissal or voluntary

settlement of the claims made by or against the party or the party’s attorney against whom
sanctions are proposed.

An order under this rule shall contain written findings, or be supported by oral findings

on the

record, stating specifically (1) the conduct meriting sanctions, and (2) why a lesser

sanction would be ineffective.

Except with respect to motions, pleadings, and other papers involving post-judgment
discovery under Rule 162a, the trial court may grant relief under this rule only while the
court has plenary jurisdiction.

(e)

A1/258542.
1000/002

Exception. This rule is inapplicable to discovery requests, responses and objections.



RULE 166d. FAILURE TO MAKE OR COOPERATE IN DISCOVERY: REMEDIES
1. Procedure.

(a)  Motion. Any person affected by a failure of another person to respond to or
supplement discovery, or by an abuse of the discovery process in seeking or resisting
discovery, may file a motion specifically describing the violation. The motion shall be filed
in the court in which the action is pending, except that a motion involving a person or
entity who is not a party shall be filed in any district court in the district where the
discovery is to take place. Nonparties affected by the motion shall be served as if parties.
The motion shall contain a certificate that the movant (or the movant’s counsel) has spoken
with the opposing party (or the opposing party’s counsel if represented by counsel) in
person or by telephone to try to resolve the discovery dispute, or has made diligent attempts
to do so, and that such efforts have failed.

(b)  Hearing. No oral hearing is required for motions requesting relief under
paragraph 2. Oral hearing is required for motions requesting sanctions under paragraph
3, unless waived by those involved.

(c) Order. An order under this rule may compel, limit or deny discovery, award
expenses pursuant to paragraph 2, and impose sanctions pursuant to paragraph 3. The
order shall be in writing. An order granting relief or imposing sanctions shall be against
the party, attorney, law firm, or other person or entity whose actions necessitated the
motion. An order imposing sanctions under paragraph 3 of this rule shall contain written
findings, or be supported by oral findings on the record, stating specifically (1) the conduct
meriting sanctions, and (2) why a lesser sanction would be ineffective.

2. Expenses for compelling, limiting, or denying discovery. The court may make
an award of expenses, including attorney’s fees, in connection with a motion made pursuant

to paragraph 1 or a written response to such a motion, only if the court finds that: (a) the
amount of expenses, including attorney’s fees, incurred in connection with the prosecution
or defense of the motion, is unreasonably burdensome on the party seeking relief, and (b)
the party against whom relief is sought was not reasonably justified in seeking or resisting
the discovery at issue.

3. Sanctions.

(a) Sanctionable conduct. In addition to or in lieu of the relief provided above,
the court may impose one or more of the sanctions set forth in subparagraph (b) below if
the court finds that: '

)] a person subject to a discovery order, other than a Discovery Control Plan
under Rule 1, has failed to comply with the order; or
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(i)  aparty, a party’s attorney, or a person under the control of a party: (A) has.
disregarded a rule, a Discovery Control Plan, or subpoena repeatedly or in bad
faith; (B) has destroyed evidence in bad faith or engaged in other conduct that an
order compelling, denying, or limiting discovery cannot effectively remedy; or (C)
has repeatedly made discovery responses that are untimely, clearly inadequate or
made for purposes of delay or discovery requests or objections to discovery that are
not reasonably justified; or (D) has otherwise abused the discovery process in
seeking, making or resisting discovery.

(b)  Sanctions. A court may impose any of the following sanctions that are Just

under the circumstances:

(1)  Reprimanding the offender;

2) Disallowing further discovery in whole or in part;

(3)  Assessing discovery or trial expenses, including attorney’s fees caused by the
sanctionable conduct;

(4)  Deeming certain facts or matters to be established for the purposes of the
action;

5) Barring introduction of evidence supporting or opposing designated claims or
defenses;

6) Striking pleadings or portions thereof, staying further proceedings until an
order is obeyed, dismissing with or without prejudice the action or any part
thereof, or rendering a default judgment;

) Granting the movant a monetary award in addition to or in lieu of actual
expenses; or

t:9) Making such other orders as are just.

4. Time for Compliance. Orders under this rule shall be operative at such
time as directed by the court. If a party contends that monetary award precludes access
to the court, the district judge must either (i) provide that the award is payable only at a
date that coincides with or follows entry of a final order terminating the litigation or (ii)
makes written findings or oral findings on the record after a hearing that the award does
not preclude access to the court.

S. Review. An order under this rule shall be subject to review on’ appeal from
the final judgment by any person or entity affected by the order.

Comment. Paragraph (5) does not change or address the availability of mandamus relief
in sanctions proceedings. See, e.g., Walker v. Packer, 827 S.W.2d 833 (Tex. 1992).

[??]1 Nature of Hearing and Evidence. Due process requires that, before sanctions
are imposed, the alleged offender be afforded fair notice and an opportunity to be heard.
The procedure employed may vary with the circumstances, provided that due process
requirements are satisfied. The court, in its discretion, shall determine whether to hold a
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hearing on sanctions under consideration, as well as the type of evidence to be considered.
See [Rule on Hearings, Task Force on Revision of the Texas Rules of Civil Procedure]. A
hearing is ordinarily required prior to the issuance of any sanction that is based upon a
finding of bad faith on the part of the alleged offender. A hearing is appropriate whenever
it would assist the court in its consideration of the sanctions issue or would significantly
assist the alleged offender in the presentation of his or her defense.
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RULE 4. DISCOVERY PRIVILEGES

1. Privileges. Any matter protected from disclosure by any
privilege is not discoverable.

2. Work Product Privilege.

(a) Work Product Defined. Work product is any communication
made or material prepared in anticipation of litigation or for
trial by or for a party or a party’s representative, including the

party’s attorney, consultant, surety, indemnitor, insurer, or
agent.

(b) Protection of Work Product.

(1) Protection of Attorney Mental Processes. A judge
may not order discovery of the work product of an attorney or
an attorney’s representative that contains the attorney’s
mental impressions, opinions, conclusions, and legal theories.

(2) Protection of Other Work Product. A judge may not
order discovery of any other work product except on a showing
that the party seeking discovery has substantial need of the
materials in the preparation of that party’s case and the
party 1is unable without wundue hardship to obtain the
substantial equivalent of the material by other means.

(3) Incidental Disclosure of Attorney Mental Processes.
Notwithstanding subdivision (1), disclosure ordered pursuant
to subdivision (2) may incidentally disclose by inference
attorney mental processes otherwise protected under
subdivision (1). In such a circumstance, the judge shall
protect against the incidental disclosure of attorney mental
processes to the extent possible.

(4) Limiting Disclosure of Mental Processes. If a judge
orders discovery of work product pursuant to this Rule, the
judge shall, to the extent possible, protect against the

disclosure of mental impressions, opinions, conclusions, or
legal theories.

(c) Protection of consulting Experts. A consulting expert’s
identity, mental impressions, and opinions are not discoverable.
A consulting expert is an expert who has been informally consulted,
retained, or specifically employed by a party in anticipation of
litigation or in preparation for trial, who will not be called to
testify as an expert, and whose mental impressions and opinions
have not been reviewed by a testifying expert.

(d) Exceptions. The following are discoverable, even if made
or prepared in anticipation of litigation or for trial:



(1)  Experts. The information concerning experts
discoverable under Rule 10.

(2) Trial Witnesses. Trial witnesses discoverable under
Rule 3.2(d).

(3) Witness Statements. Witness statements discoverable
under Rule 3.2(h).

(4) Trial Exhibits. Trial exhibits if their disclosure
is ordered pursuant to Rule 166.

(5) Facts. The relevant facts, however required, within
the knowledge of any party or its representatives, including
the identity of persons with knowledge of relevant facts.
Although a communication or document containing relevant facts
may be privileged under this rule, this rule does not prevent
discovery of the facts contained therein by means other than
the discovery of the communication or document.

(6) contentions. A party’s contentions regarding legal
theories or the factual bases for the claims or defenses of
that party discoverable under Rule 12.2.

(7) Photographs. Any photograph or electronic image of
underlying facts (e.g. a photograph of the accident scene) or
a photograph or electronic image of any sort that a party
intends to offer into evidence.

(8) Matters Within an Exception to the Attorney-Client
Privilege. Any work product created under circumstances
within exceptions to the attorney-client privilege in Texas
Rule of Civil Evidence 503(d).




Rule 3(2) (e)

e. Expert Witnesses: A party may obtain discovery of the identity
of testifying expert witnesses and information relating to those
witnesses as provided in Rule 10, including facts known, mental
impressions and opinions of the expert which were acquired or
developed in preparation for trial or in anticipation of litigation
of the case.
(1) Testifying Expert: A testifying expert is an expert
who may be called to testify by a party or an expert whose
mental impressions or opinions have been reviewed by an expert

who may be called to testify at trial.

(2) consulting Expert: A consulting expert is an expert

who has been informally consulted, retained or specially

employed by a party in anticipation

of litigatjon, the identity, locat;j

1

relevant facts not in preparation for trial or in anticipation E ,
X

The facts
not acquired in preparation for trial or in
anticipation of litigation, are discoverablelgy deposition from

the %j

(4) Determination of Status: A party must designate

testifying experts in accordance with the provisions of Rules 9

and 10.



v . L

Rule 25 Medical Records of Non-Party
Before requesting production of medical records of a non-party and before serving a
subpoena upon any custodian of records seeking the medical records of a non-party, the
party seeking the records shall first serve the non-party with a copy of the subpoena. A
request or subpoena which seeks medical records without identifying specific individuals
and which seeks only records redacted of any individual-identifying information is not
subject to this requirement. Any other exception to the requirement of this rule may be

made only by court order for good cause shown. Nothing in this rule excuses compliance

with laws concerning the confidentiality of medical records.
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August 14, 1995

Honorable Scott A. Brister
234th District Court

Room 206

301 Fannin Street

Houston, TX 77002

Mr. Stephen Yelenosky
Advocacy, Incorporated
7800 Shoal Creek Boulevard

Suite 171-E

Austin, TX 78757

Gentlemen:

Re:

Court Rules Committee

records of non-parties:

"When the production of medical records of a non-
party is sought and the non-party has not signed a
medical authorization the party seeking such
production shall do so by oral or written deposition.

The non-party whose records are sought shall be’

served with notice of deposition in the same manner
as required under these rules for service of notice to
a party unless otherwise ordered by the Court upon
a showing of good cause by the party seeking such
records. However, if the identity of the non-party
whose records are being sought is not directly or
indirectly being disclosed by production of such
records notice pursuant to this rule shall not be
required.” '

SUITE 800
700 LAVACA
AUSTIN, TEXAS 7870)-3102
1512) 404-2000
TELECOPixm (5i2) 4042009

Following is my recommendation with respect to the production of the medical



