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Rule 226. Oath to Jury Panel

Before the parties or their attorneys begin the examination of

the ' jury panel, the jurors

shall be sworn by the court or under its direction as follows:

" , you, d Do you solemnly swear or affirm that you

will give true answers q4-ve to all questions

concerning your qualifications as a juror, ?"

Notes and Conmments

Comment to 1995 change:
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Rule 226a. Admsnitery Instructions to Jury Panel and Jury

The esurt 'û dge shall give the following

~~-^^^~^'^^ainstructions to the jury panel and to the jury as may be--- r- ---- ----^

purpese. If the case is tried to a six-person jury, the references

to ten or eleven jurors in these instructions should be changed to

read "five."

APPROVED
TLTSTl7TTGTT/1TTS

226a ,

Preeedure , 20 ,

Texas , 1 , / January 1 , I 1 ,

-^-^ n...-. ... L.,-,r^ 1
98

3 n̂r^a...-c^:., r.^ .:3 / effeeti-veAp....
i 1, 1n o^

aBzrcceti6n9 / with "i "a ; c ; "".t;..

as the-c-i^_,^=tanees of thepartieular easemayrequire , shall be

PART 1 - JURY PANEL

After the members of the panel have been sworn as provided in

Rule 226 and before the voir dire examination, the .iudcte shall read

to the iury panel the following instructions, with such

modifications as the circumstances of the particular case may

require•

Laa-iesand Qentlemen Members of the Jury Panel: The case that is

now on trial is VS.

This is a civil a^n lawsuit whieh that will be tried before a

Doc #26203 3
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jury. Your duty as jurors will be to decide the disputed facts.

It is the M duty of the as judge to see that the case is tried in

accordance with the rules of law. S-this ease, as in alleases;

aets of ju-r-yx-rscenduet.nnst-r you , ere€ere, to It is very

important that you follow carefully all instructions that I give

you now and later during the trial. If you do not obey these

instructions you , it may become necessary for

another jury to re-try this case with all of the a}tena,-'-

resultina waste of your time here and the expense to the litigants

and the taxpayers of this county for another trial. These Your

initial instructions are as follows:

1. Do not mingle with nor talk with the parties, the

lawyers , the witnesses , r^-- -the ^~^*^i^^ or any other person who might=-=:

be connected with or interested in this case, except for casual

greet ings . They havete €ellewthesesam=instruetlensandye^

wi"••-aer-tanditwhentheyde: You may not even have casual

conversation about things completely unrelated to this lawsuit with

any of these people.

2. Do not accept from , to , any

favors from these people, and do not give them any favors. You

must avoid even hewever slight favors, such as rides, food or

refreshments.

Doc #26203 4
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discuss the case in your hearing

or emeused f~ this . If anyone a=tcnrtc to di..eu..s tries to

talk about the case with you or in your hearing, repert it to me at-

enee tell me or the baliff immediately.

4. The par-t-ies t-lireughthe-irattorneys will now have an

opportunity to talk with you about the case and the parties

involved, and to ask you some questions tre

about your qua'__f==a}_=n=, backgrounds,

experiencesl and attitudes, and opinions. In questioning you, they

are not meddling in your personal affairs, but are trying to select

a fair and impartial juryer-s, ;:neare free from any bias or

prejudice in this particular case.

true. -Listen to the questions and give full true and complete

answers. Do not conceal information. If you cannot hear or

understand the questions, please let me know.

^,M. If theatt-erneye ask seffte a questions da = _et_a to - ,. _ as

is asked of the whole panel or part of the panel that

requires an answer from you, held up

please raise your hand and keep it raised long enough for everyone

to make a note of those who responded unti3yeu have answered-^ke

s====t=---- •
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Re Me
1111V.1 11V.1 •

^^-!^== you are =eleetedas a }urer for thiseaseer net, you

pP^€em. We shall tryt-he ea== as €astaspessible eensistentwith

justi^^̂rieh reg^r^es-aear-e€ulandeerreet trial. i€eeieeted

enth , unles13!i-nstrtretyeud-i f€ere , will beyeu

meals , night .

Theatte '-rzzz ewpre eeedwiwith their examinatiei3-

Counsel you may proceed.

3i:

,

nredi: f- ieai reirsas t-he e-rl^eums tanE.Les efthepaiLtiei3la1ea s emay

slrallbegiven bythe eeu_rtte thej.:ry inM=a'_,ty?i• after

the ji}rersarr --=leeted€er theea= = -

PART 2 - JURY

Immediately after the iurors are selected and have been sworn

as provided in Rule 236, the judge shall give each Juror a copy of

the following written instructions and then read them to the iury:

Lad-i: esandQentlemen:

By tke your oath , you b==m= are now

officials of this court_, and active participants in the publie

administration of justice. 3newgiveyeu€urther ^'-Y••^ti^

. It is essential to the

Doc #26203 6
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administration of fair and impartial justice that you follow these

instructions:

3-tisyetrr duty telisten to andeensider t-heex.ideneeand-ta

determine ° aetisstteslatersubmitted teyeu , but 1; asjtirdge ; will

deeldeaatters of thela;:."-eu :ill new --eeeT-e written

instrtretienswhieh yeu willebserveduringthistrial, te 9 e ther

with instruetiensas1mayherea€€er-give; eras

herete€ere

{Aeepy e€the;wr-itt_n } natrtretiei3s set e••^ael:ewinthis

Seetlen 11 shall theretpen be lrandedte ea ehjurer.)

you, wewzll qe over thembrie€3ytegetker. The€irst three

instruetienshavepo. euslybeeastate , e••tin„e to

eb servethemthreugheut the `•- ia' . These andthe^^

(-The;:ri'-teninstruetiensse•t eutbelew in this 6eetien 14

1.

;7RITTEP^T'^asT TcGTIGNG

wit}ess es ; theparties ; or anyetherp ers enwhemightm_ eennee'- ea

with or interested int-h-is?ase; emeept-f eree:sualgreetings. They

havete€e3lew these 9afaeinstruetlensand you will nder-srtand it

. You must continue to obey the instructions I gave

you earlier. Do not talk about the case with anyone, and do not

Doc #26203 7
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have any contact with the parties, attorneys, witnesses, or other

interested persons outside the courtroom.

from , to ,

€avers heweverA3igh^sueh as rides , €ee d or re€reshments-

.

theeas e ; repo-rtit teme at ence-

42. Do not even discuss this the case among yourselves until

after you have heard all of the evidence, the court's charge, the

attorneys' arguments_, and until I have sent you to the jury room to

eensidea your . __a__t begin your deliberations.

§3.

ease -- - we re. who ra.a ..- i s«..s out

in€ermatiAn ĉrbvat aease eIitrrai. ^'nissa

. of ,

abeut ,

trial , . yel-I

evidenee subm-rttedteyeuunde ' gs . You are the i udges of

the facts of this case. It is your duty to listen to and consider

carefully the evidence admitted under my rulings, and to answer the

Doc #26203 8
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specific questions about the facts that I will submit, to you in

writing.

64. In answering these questions, you can consider only the

evidence admitted during the trial. Do not make r=r_na'_

inspeetre~s, ebse~-vatiens, any investigations7

about the facts of this case. Do not seek out any information

contained in documents, books, or records that are not in evidence.

Do not make personal inspections or observations outside the

courtroom. Do not let anyone else do any of these things for you.

This avoids a trial based upon secret evidence.

5. The law is determined by the legislature and courts of

this state. You are oblicrated to follow my instructions about the

law, regardless of whether you think the law is right or wrong.

6. During the presentation of evidence, the attorneys may

make legal obiections. If an obiection to a question is sustained,

disregard the question, and do not speculate about why it was asked

or what the answer might have been. If an obiection to a witness's

answer is sustained, disregard that answer. It is not in evidence,

and should not be considered. Do not speculate about or consider

for any reason the objections or my rulings on them.

I stress again that it is imperative that you follow these

instructions, as well as any others that I may give you later. If

you do not obey these instructions, then it may become necessary

for another iury to retry this case with all of the resulting waste

of your time here and the expense to the litigants and the

Doc #26203 9
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taxpayers of this county for another trial. Keep your copy of

these instructions, and refer to them should any question arise

about the rules that govern your conduct during the trial. A

violation of any instruction must be reported to me or the baliff

as soon as possible.

^7 Be l PYtIli:~ ette3l etker}t^ersyetrrewngers e^r^'3 r -- = =^ ===

ner the s e of et.her per-s ens, ner relate anyspee-ialin€ermatien. A

.

.

lawsuit. ^retell thee-th:er jurers any of thisin€ermat}enr a ga

=aielatrenef thPse instruetiens.

8. ^ e ~ et diBeusBereensider- atterney'sfees unlese

e=a}deneeabeat atterney's €ees '_dmit1:ed.

9: aenet = == i der, diBetts s, ner sp eeula-tewhetherer

anygar reteetedin whele or i-n pa^tby in^;^

^ n
Be net s ecn

t. • F..,..,,,
iirrvrnr3t-tei e6iitaiirea law

'
izi

l
rv^ar --3w be e!E:r

flie•tienarresy publreer pr ivatereeerds erels ewheraen reh isnez

admiCLeCinevide2..s _ =

At the _ _ _ = l{rs-1 enerazrthe evrdenee, 1maysu^^

written ehargeast i-ngycus emespe elfiequestiens : You willnet be

vireic'rd wrirr-c I*9 a: ' 'siieedte e9nsider3llef the evtdeirce

me ,

evideneeasitis presen1r e d.
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e epthes einstruetiensand review themas theease

pre ceeds-ir vre latt^vivt-heseii3strueti6i39 ='' = _ la be - =p== t='° a^:^
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!I!. PART 3 - COURT'S CHARGE
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The judge shall give That the following written instructions

to the jury, with such modifications as the circumstances of the

particular case may require, ch°"be given by theeeturttetke

+u-ry as part of the charge:

Ladies and ^entlem

1. This case is submitted to you by asking questions about

the facts_,- i^Fhiehysu mus tQee-rd= fT- R Your answers must be based

only upon the evidence, including exhibits, admitted during the yeu

have heard inthis trial.

2. In considering the evidence, you must follow the law set

forth in this charge, as well as all instructions concerning

jurors' conduct that I have given you.

3. You are the sole judges of the credibility of the

witnesses and the weight to be given their testimony, bain

jury ,

Doc #26203 11
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vpsezvcai l-GTte instruetiens 1' : "u' ti' "'
'.....asl1 been give n ' yeu.

au

ea=e= •'^randetriet •

44. Do not let bias, prejudice or sympathy play any part in

your deliberations.

answers,

a1T2cccrea y, and exhibits, if any, .,.... ....... ...........intredueed _

that is , , tegether

..z'net=_ _= i dtt=-er di-seus sanythingthathat isnet represented by

the ev'rd eneexn this eas e-

5. Do not become a secret witness by telling other iurors

about other incidents, experiences or lawsuits. Do not tell other

lurors about any special knowledge, information, or expertise you

may have. You must confine your deliberations to the evidence

presented in the courtroom. This avoids a trial based upon secret

evidence.

6. Do not discuss or consider attorneys' fees [Omit when

attorneys' fees are in issue.1

7. Do not discuss or consider whether any party has

insurance. [Omit when insurance is admissible.1

8. This charge includes the legal instructions and

definitions that you should use in reaching your verdict. If no

definition is given, the normal meaning of the words applies. Do

not look up any information in law books or dictionaries.

Doc #26203 12
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39. SinceeEvery answer that is required by the charge is

important,

c'rn9iic-rianenot '•t-3EElj^ .

410. You musz Do not decide who you think should win,- and then

try to answer the questions accordingly. Simply answer the

questions,-i and do not d-i-seussne= concern yourselves with the

effect of your answers.

.511. Yeu;:ill Do not decide the answer te. a question by =et or

, any ethe^method of chance.

12. $enet return a quetien-tverdie-t: Aqtretientve~-^t

me aansthat the jurersagreete ab}deby tkeresul

If a c[uestion calls for a numerical answer, the figure should be

one agreed to by the iurors, not one reached by adding together

each juror's figures and then dividing by the number of jurors to

get an average.

13. Do not do any trading on your answers;_ 1:That is, one

juror sheuld must not agree to answer ^er'-ai~ one question ene a

certain way if others jurors will agree to answer another question

~^^e^r a certain way.

14. After you retire to the jury room, you will select a

presiding juror. You will then deliberate upon your answers.

15. It is the duty of that presiding iuror:

a. to preside during the deliberations to maintain

order and compliance with all instructions given

you;

Doc #26203 13
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b. to write, sign, and deliver to the bailiff any

communication to me;

c. to conduct the vote; and

d. to write your answers in the spaces provided.

16. You may render your verdict upon the vote of ten or more

members of the jury,---T-he, but the same ten or more e€yeu must

agree upon all -^ each and every answers made ana to the e~'- i ~ -

«7LTR1cT. You • , , i'^F
j'^'^iri net , }crzcre€er-e,enter into aFragreement t^ bev^c

ald

17. If the verdict and dlief CT1Cc3sirCZs the•rzinarz is

reached by unanimous agreement, the presiding juror shall will sign

the verdict on the certificate page for the entire jury.

18.

verdiet, thesejurers If the verdict is less than unanimous, the

ten or eleven jurors who agree to all findings ^^= each and every

answer will sign the verdict individually on the certificate page.

19. If you observe a violation of my instructions outside the

jury room, by i^ither a juror or any other nerson, you must report

that to me or the bailiff.

20. During your deliberations, any iuror who observes a

violation of my instructions shall point out the violation to the

offending juror and caution that iuror not to violate the

instruction again.

21. You must not discuss the case with anyone, not even with

other members of the jury, unless all of the jurors are in the jury

room. If anyone other than a juror tries to talk to you about the

Doc #26203 14
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case before you reach a verdict, tell me or the bailiff

immediately.

22. When you have answered all applicable questions and

signed the verdict, you should inform the bailiff before returning

to the courtroom with your verdict.

zhes eins trtt etrensa-re - .dLer^-yeub e ca}ts eyeureendue-t}s

eubjeette revrewt-h=samemstha-1ef the;:itnesses, par'- = == ;

atterneys , and the judges .
,

,
rimew-i , , hav been wast ed-

[Instructions, Bdefinitions, and questions and =re-=-_'_

I
I
I
I
I
I
I
I

zi,3.ciuet*e3^8 - 3en t9t}Ze jury will be t'Y'lii4(?Y7 be^ to be placed

here.]

CERTIFICATE

We, the jury,- have answered the questions

as shown and asherein indieated, and herewith return these answers

to the same into court as our verdict.

Presida??gjurf?-r-

Signature of presiding iuror, if unanimous. fOne signature
line here.1

(Tebcs igned bythe s erenderinqt-heverd-ie'oz

Doc #26203 15
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Signatures of juror voting for the verdict, if not unanimous

fEleven signature lines here.1

PART 4 - JURY RELEASE

^

That The judge shall give the jury the following oral

instructions fter

accepting the verdict basbeenaecepl:ed by theeeurt andbe€erethe

and then release them:

I
I
I
I
I
I
I
I

Theeeurt has ~r^ :__•-^' •-'1• I earlier instructed you tlratye^t^

sheuld to observe strict secrecy during the trial

ae' ibera'-ie„^, and not to discuss this case with

~ •^••Y ae_`-era}=ens while you wereanyone except other jurors during ^' - --- --

deliberating. I am now about to discharge you. After yeur-

a_=eha=g^ Once I have discharged you, you are released from your

secrecy and from all the other orders that I gave you. You will

then be completely free to discuss the anything about this case aRd

your d___-__a___with anyone. Rewever, you are also will be

just as free to decline to diseuss talk about the case and your

de3-iberatiensi€yeuwisn if that is your decision.

Doc #26203 16
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have performed may be added here.l

,a-..,.'-^s^ar^-^^=e3^eR-anateas-}ceu teg^ana€€ia^-=-t te

Notes and Comnents

Comment to 1995 change:
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Rule 236. Oath to Juryor's Oath

The jury shall be sworn by the court or under its direction-

s••bs}an^e as follows: " , , Do you solemnly

swear or affirm that

, you will return a true verdict render, according to

the law; as--J stated in the court's charge by the

ceurt, and to the evidence submitted to you under the rulings of

the this courtT? ."

Notes and Comments

Comment to 1995 change:
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Rule 271. Charge to the Jury

Unless expressly ..-_ :=edby the par-t4es-,-t-The trial court shall

prepare andi-nepen eeurt derive-r- a written charge to the jury.

it s}a3lbe submitted to the

resgsetivepartieser theiratterneys€er, insFeeton; and-a The

court shall provide counsel with written copies of the proposed

charcre, and shall provide a reasonable

e^a. ieanQ present opportunity for the parties to prepare their

requests and objections thereta and to present them on the

record outside the presence of the jury^hieliebjee-tien4 shai!i

eeunse^ after the conclusion of the evidence and before the charge

is read to the jury. 15ZITO%/

V//
a^^t

theargument is ^ ---'^=^---- . After the requests and obiections are made

and ruled upon and any modifications to the charge are made, 'Pthe

trial court shall read the charge to the jury in open court in the

precise words in which it is written, _n eluding all ^••^-}^ ^„^s--- ------.

`'^̂̂ nitlens; andinstrttetienshiehtheeeurtmaygive. The court

shall deliver one or more copies of the written charge to the jury.

The charge shall be 4^n

signed by the court- and filed with the clerk, and sh

be apariref t-hereeer-de€t-h-=-__e.

Notes and Conanents

Comment to 1995 change:
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Rule 272. Requisi Standards for the Jury Charge

I
I
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I

• i'"+^^i theelerkana shall be aparte€thereeer eeaus e- it

o t' .. ^ l be ., t.,.. ia- tedte therespeetivepartie9 ert}_i r ,ttnrnPy= for

their Inspeetien , and a reasonable time given them in whieh to

and present ebjeetiens therete eutside the presenee of the

jury , whieh ebjeetlens shall in . 11-tanee be presented to the

eeurt in writing ,

69i3s idereda8wa li,xee}. The eet}rtshall aP'3neunee =t G= t 3? 3ng R th er?a

BO

I

I
I
I
I
I
I

- "" of^'.'rr"criiceirszltiize asuffieten-tbilI of e#eeptiente the - _l- '^-^-

theeeurt therean.it sh , ,_nn=e presumed, unless eth__ -^eneted in

1. General Standards

a. Pleading Rectuired. Efeept in trespass^^^^^ to try '-i}' ^1 -i

i

ru3.es, aA party who has the burden of pleading a matter shall not

Doc #26203 20
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be entitled to a-ny the submission of any question, instruction, or

definition regarding that matter unless the matter is affirmatively

a Qnriy
i i

and
a net

i raised by
.. cf:r ..s-;.t..,.,̂  a ^eFlel^az denial=uisc^r

by the party's pleading.

b. Comment on the Evidence. The eeurt shall inits

charge eemment shall not directly comment on the weight of the

evidence or advise the jury of the effect of their any answers, but

theeetrrt' c chcrgc an otherwise proper question, instruction, or

definition shall not be objectionable on the ground that it

incidentally comments on the weight.of the evidence or advises the

jury of the effect of their any answers when it irrr=r^_'_ja rart-

The charge shall not submit

different shades of the same question, definition, or instruction.

2. Ouestions

a. In General. The court shall submit tke questi,ons,-

ins-truetiensa na dcrinitiensin the€ermpL-e=aldedby RuI:e2:77;

whieh are about the disputed material issues of fact raised by the

-^-^^n pleadings and the evidence.

. b. Broad Form Submission. in all jury e_ _s 'kThe court

shall, whenever feasible, submit the eause case by upon broad-form

questions.

c. Conditional Submission. The court may predicate the

Doc #26203 21
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lury's consideration of one or more questions upon specified

answers to another question or questions on which the materiality

of the predicated ctuestion or questions depends.

d. Disjunctive Submission. The court may submit a

question disjunctively when it the evidence shows

that only one erthe ether of the eendit=ene e€€aeze matters

inquired about necessarily exists. A proper disZunctive question

is not an impermissible inferential rebuttal submission.

e. Inferential Rebuttal. Inferential rebuttal

^_ J _ •questions shall not be submitted in the eh"^'^^

3. Instructions and Definitions

a. In General. The court shall submit such

instructions and definitions as shall be proper to enable the jury

to render a verdict.

b. Burden of Proof. The placing of the burden of proof

may be accomplished by instructions rather than or by inclusion in

the questions.

Notes and Comments

Comment to 1995 change:
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RureZT3 . [Repealed.]

3:s gI:Ventethe parties or their atter-neysferexarainatien.A

re quee t---byeitherparty€er anyquestiens ; de€initiene ; or

e h; net ;en s '- ...̂  theee^rrt'seharg e.J ...

Comment to 1995 Change:

Notes and Comments
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Rule 274. 9b-}eetreaeana Requests Preservation of Appellate

Complaints
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u dtd E3*i-f-e

•eem^a^rt as tea^est-re^de^; •.-;^^s^=^^̂---.,-.^-;^en,

e€anyde€eet, ;ei€au-1t inp le a ding, isiaa-ived unrl ess

', .speeif-leally

party's ebjeetien; eL2reques€edquestian,de€initien,era

instrttetien is, intheepinrene€theappe3Zateeeur*-, ebseurec€er

eeneealed by Vel --- -'- unfeunded ebjeetiens ,

requests ,

or request shall No ebjeetlente eneparte€the

byre€erenee enly-

^'"'̂ ^^£^^^,^

1. Requests. A party may not assign as error the failure to

give a question, definition, or instruction on a matter which that

party was reauired to plead unless the record reflects that, after

the conclusion of the evidence and before or at the time of

objecting, the party tendered a question, definition, or

instruction to the ludge in writing. Defects in a requested

question, definition, or instruction shall not constitute a waiver

of error if the request provides the trial court reasonable

guidance in fashioning a correct question, definition, or

instruction. If a request has been filed and bears the judcte's
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signature, it shall be presumed, unless otherwise noted in the

record, that the request was tendered at the proper time.

2. Objections. A party may not assign as error the giving

or the failure to give a question, definition, or instruction

unless that party objects thereto before the charge is read to the

jury, stating distinctly the matter objected to and the grounds of

the objection. An objection must identify that portion of the

charge to which complaint is made and be specific enough to enable

the trial court to make an informed ruling on the obiection.

Objections shall be either in writing or made orally in the

presence of the court, the court reporter, and opposing counsel.

It shall be presumed, unless otherwise noted in the record, that a

party making objections did so at the proper time.

3. Obscured or Concealed Obiections or Requests. When an

objection or request is obscured or concealed by voluminous

unfounded objections or requests, minute differentiations or

numerous unnecessary objections or requests, such objection or

request shall not preserve appellate complaint. No objection to

one part of the charge may be adopted and applied to any other part

of the charge by reference only.

4. Rulings. The court shall make its rulings on objections

in writing or crally on the record before reading the charge to the

jury. It shall be presumed, unless otherwise noted in the record,

that any rulings were made at the proper time. In the absence of

an express ruling, any objection not cured by the charge is deemed

overruled at the proper time.
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5. Evidentiary Sufficiency Complaints. A claim that there

is no evidence to support the submission of a question, or that the

answer to the auestion is established as a matter of law, may be

made for the first time after the verdict. A claim that there is

factually insufficient evidence to support the jury's answer to a

question, or that the answer to a question is against the great

weight and preponderance of the evidence, may be made only after

the verdict. Such claims may be made regardless of whether the

submission of the question was requested by the complainant.

Notes and Comments

Comment to 1995 change:
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Rule 275. [Repealed.]

Befere^he arg#$}ent i9begun, the tizarce•,' x̂isir" â-irca +'

eharge tethe preeis eweras whieh h it was •tten. ,

"^ngallqttest}ens ; de€init}ens ; and ins trt^etle=, swhieh the

Notes and Comments

Comment to 1995 change: The provisions of Rule 275 have been

relocated to Rule 271.
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zrRule' 27 6. Rcfi3^ a' '^ea tftes^zi'-' ei^r [Repealed.]

the judgeshailenderscthere en "Me di€ie d asfe3lews.,f ista-tingin

e^cep^ei allewed"ands3 gnthe3 araee€#ie}a l ly. Ca 3 ryh refused or

%edi€ied inetruetien, q}restien; or de€ initien, w=ene e endersed

s, ..;^.,'-^
a ._^^
^ of ...^, ;r^w,.^,„_ __"_̂_^__^_ s i and ttsha11 be ^?nn^=laa-cs_,-• ,

l
^^-

-- _
;,,̂

 __ _"__r:__

I
I

time, emceptedte itsrefuealer raedi€}catien,andthat all the

^eqtri-e-entse€la;. have beenebeerved, andeueh preeedure shall

entitle theperty requcstingthesametehaoFetreaet re n ef

*rialjtrdge the -^=-̂^reviewedwitheut^epa^g a€erma1b3zie=

Notes and Comments
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Comment to 1995 change:
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rep erlyapartef an ins truetiene=^^itlen

Notes and Connments

Comment to 1995 change: The provisions of Rule 275 have been

relocated to Rule 272.
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[Repealed.]

^ n̂ ,̂ ^ee a.,.,the ' } t"„ pleadings and the evidenee. try

title, stata-i: erypartit-ienpre eeedings; and ethersFeeial

etattteser preeedural rules ,

,,^issiene€anyques tien ra ised only byagene=-alQenialandnenet

herr^ } n ehange theburQeief pre e€z=-eiHhat ic,reuid have

been trnderag eneraldenial. A jadgfaentsh^ l^,Te tb eT^oF^e a

beeause e€the€ailurei: esubmitetherand^^varrieusphas eser

dif-€ere^shadese€the=aameque s t-ren.railure tesubm-ii a

qttestien shall ^ ete-deemed agr-eund€er re;o=ersal:e€thejudginent,

unle s sitseubraissien, in substantiallye erree-t;-erding, ha sp ee.n.

SS-ie

-s i^r e1r esuhraitedefinitiener}.. truetien

e'^ ^^net be dee^tedagreund€er revers ale €thejudg^^t unless a

Notes and Comments

Comment to 1995 change: The provisions of Rule 275 have been

relocated to Rule 272.
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Rule 279. Omissions From the Charge

1. Omission of Entire Ground. Any

independent grounds of recovery or a€ defense which is not

conclusively established under the evidence,_ and ne all elements of

which is --••o^itted_er requested are that are not referable to any

other ground are omitted from the charge without preservation of

appellate complaint by the party relying thereon, is waived.

2. Omission of One or More Elements. When an independent

ground of recovery or defense consists of more than one element, 44-

and one or more of sueh the elements necessary to sustain such

ground of recovery or defense, and necessarily referable thereto,

are is submitted to and found by the jury, and one or more of such

elements are is omitted from the charge, wit}eutreqtrest eiL eb -

jeetien, andtheisfaetually su€€ieient evideneetesupFert a

finding there^„, the trial court, at the request of either party,

may after notice and hearing and at any time before the judgment is

rendered, make and file written findings on such omitted element or

elements, if the party aggrieved by the findings has failed to

preserve appellate complaint with respect to the omitted elements

judgment. If no such written findings are made,

and if the party aggrieved by the findings has failed to preserve

appellate complaint to the omitted elements, such the omitted

e=erfient or elements shall be. deemed found by the court in such

manner as to support the judgment if such deemed findings are

supported by legally and factually sufficient evidence. Telaim
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verdiet; regardles se€whether theesubmiss}ene f _ _ eh z--- -^„ ^ ^'- i =-- was

The legal and factual sufficiency of

the evidence to support express findings made under this rule may

be challenged in the same manner as challenges to express findings

in non1ury cases.

Comment to 1995 change:

Notes and Comments
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74th LEGISLATURE-REGULAR SESSION Ch. 137^ § 1

Approved May 18, 1995.
Effective September 1, 1995, except as provided in § 4.

CHAPTER 137

S.B. No. 31

AN ACT
relating to the assessment of attorney's fees, costs, and damages for certain frivolous lawsuits and
defenses.

Be it enacted by the Legislature of the State of Texas:
SECTION 1. Subtitle A, Title 2, Civil Practice and Remedies Code, is amended by adding

Chapter 10 to read as follows:

CHAPTER 10. SANCTIONS FOR FRIVOLOUS PLEADINGS AND MOTIONS

Sec. 10.001. SIGNING OF PLEADINGS AND MOTIONS. The signing of a pleading or
motion as required by the Texas Rules of Civil Procedure constitutes a certificate by the
signatory that to the signatory's best knowledge, information, and belief, formed after
reasonable inquiry: '

(1) the pleading or motion is not being presented for any improper purpose, including
to harass or to cause unnecessary delay or needless increase in the cost of litigation;

(2) each claim, defense, or other legal contention in the pleading or motion is warranted
by existing law or by a nonfrivolous argument for the extension, modification, or reversal
of existing law or the establishment of new law;

(8) each allegation or other factual contention in the pleading or motion has evi.dentiary
support or, for a specifically identified allegation or factual contention, is likely to have
evidentiary support after a reasonable opportunity for further investigation or discovery;
and

(4) each denial in the pleading or motion of a factual contention is warranted on the
evidence or, for a specifzcally identified denial, is reasonably based on a lack of informa-
tion or belief.
Sec. 10.002. MOTION FOR SANCTIONS. (a) A party may make a motion for sanc-

tions, describing the specific conduct violating Section 10.001.
(b) The court on its own initiative may enter an order describing the specific conduct that

appears to violate Section 10.001 and direct the alleged violator to show cause why the
conduct has not violated that section.

(c) The court may award to a party prevailing on a motion under this section the
reasonable expenses and attorney's fees incurred in presenting or opposing the motion, and
if no due diligence is shown the court may award to the prevailing party all costs for
inconvenience, harassment, and out-of-pocket expenses incurred or caused by the subject
litigation.

Sec. 10.008. NOTICE AND OPPORTUNITY TO RESPOND. The court shall provide a
party who is the subject of a motion for sanctions under Section 10.002 notice of the
allegations and a reasonable opportunity to respond to the allegations.

Sec. 10.004. VIOLATION; SANCTION. (a) A court that determines that a person has
signed a pleading or motion in violation of Section 10.001 may impose a sanction on the
person, a party represented by the person, or both.

(b) The sanction must be limited to what is sufficient to deter repetition of the conduct or
comparable conduct by others similarly situatecd

(c) A sanction may include any of the following:
(1) a directive to the violator to perfm rn, or refrain from performing, an act;
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Ch. 137, § 1 74th LEGISLATURE-REGULAR SESSION

(2) an order to pay a penalty into court; and

(8) an order to pay to the other party the amount of the reasonable expenses incurred by
the other party because of the filing of the pleading or motion, including reasonable
attorney's fees.

(d) The court may not award monetary sanctions against a represented party for a
violation of Section 10.001(2).

(e) The court may not award monetary sanctions on its own initiative unless the court
issues its order to show cause before a voluntary dismissal or settlement of the claims made
by or against the party or the party's attorney who is to be sanetioned

(f) The filing of a general denial under Rule 92, Texas Rules of Civil Procedure, shall not
be deemed a violation of this chapter.

Sec. 10.005. 'ORDER. A court shall describe in an order imposing a sanction under this
chapter the conduct the court has dete-onined violated Section 10.001 and explain the basis
for the sanction imposed.

Sec. 10.006. CONFLICT. Notwithstanding Section 22.004, Government Code, the su-
preme court may not amend or adopt rtcles in conflict with this chapter.

SECTION 2. This Act takes effect September 1, 1995, and applies only to a pleading or
motion in a suit commenced on or after that date. A pleading or motion in a suit commenced
before the effective date of this Act is governed by the law applicable to the pleading or
motion immediately before the effective date of this Act, and that law is continued in effect for
that purpose.

SECTION 3. The importance of this legislation and the crowded condition of the
calendars in both houses create an emergency and an imperative public necessity that the
constitutional rule requiring bills to be read on three several days in each house be
suspended, and this rule is hereby suspended.

Passed the Senate on February 1, 1995, by a viva-voce vote; the Senate concurred in
House amendments on May 8, 1995, by a viva-voce vote; passed the House, with
amendments, on May 4, 1995, by a non-record vote.

Approved May 18, 1995.
Effective September 1, 1995.

CHAPTER 138

S.B. No. 32

AN ACT
relating to venue for civil actions.

Be it enacted by the Legislature of the State of Texas:
SECTION 1. Subchapter A, Chapter 15, Civil Practice and Remedies Code, is amended to

read as follows:

SUBCHAPTER A. DEFINITIONS; GENERAL RULES (RULE)

Sec. 15.001. DEFINITIONS. In this chapter:

(a) "Principal office" means a principal office of the corporation, acnincorporated associa-
tion, or partnership in this state in which the decision makers for the organization urith.in
this state conduct the daily affairs of the organization. The mere presence of an agency or
representative does not establish a principal office.

(b) "Proper venue" means:

(1) the venue required by the mandatory provisions,of Subchapter B or another sta.tzrte
prescribing mandatory venue: or

C
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Marth 15, 1

Court Rules Committee Members
Supreme Court Advisory Subcommittee
Task Force Ru*s 1-14

Dear Members:

995

Enclosed!please find our Subcornm e's Task Force Report. I hope you will find it
informative. Tdank you for your cooperatiin and ,onsideration.

I lejandro Acosta, Jr.

AAJgih

Enclosure
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Ru1es
Rule I No chau e.
Rule 2 No chan e.
Kule 3 No d= .
Rule 3a No ^#n .
Rule 4 Changes su cd
Rule 5 Chan to ake co istent with e ilate rules.
Rule 6 Delete
Rule 7, 8, 10 and 12 Recomtnmd ^onsali on with some minor changes.
Rule 9 DekKe
Rule I I Cha4gm su zd.
Rule 14 Delete_
Rule 14b No c}^an .
Rule 14c No diin e.

Report of lZultz 1-14 Su'vcommittee
03/13195 Pagz 1
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I.ettm fr SCAC Agenda
Pg. 000004: !,No smoking rule R d adc>ption with some changes. Sc.e

new ule 6.

Pgs. 000021-123, 27: Concem over See c es made to Rule 4, coca;istent with
meanin "legal holida " in Rule 4 TRAf c cs.
Pgs. 00002^'25: Certificate of mailing as Ad same rule as appellate rules discusszd
proof of mailtn Rule S earli in SCAC.
Pg W0030: toncern over "good cause" No c ge worrnnended at this time. The "good
'standard in tRCP 5(b) for enlarging time causel' Standard of TRCP 5(b) applies only when
when TRAP rules allow upon "reasonable the n ion to cxtend time is filed aftcr the time to
explanation."' act h ex^i red. If made within the time to act,

sthe d is "for causc." The TRAP standard
of "r blZ e^lanation" applies so long as the
requ ^t is made within 15 days of the expiration
ofi'ti .'!he Commrttee may want to eonsider

chan the TRCP mechanism for motions to
exten time to the TR4P nmethod, but the
Subc: iltee does not recommend doing so at
tt1L4 t' @.

Pg 33-37: Allow service on Sundays, Su ttee recommends cielel,ion of Rule 6.
contrary to Rule 6
Suppl. p. 21-23: Rule, 2 should be amendv Rec zndation: No change. TRCP should not
so TRCF a ies to small claims court a I tu small claims court.
Suppl. p. 24: Mailbox rule as applied to Reco tion: No change as per lengthy
Fed E di, on in SCAC concernin TRAP.
Feb. 1995 lett.er from Terry Jacobson RAxo dation: Solved by recommended
regarding chainging Rule 6 to allow servicz deleti of Rule 6.
of process on jSundays, at least in family
law matters

I
I

R,^.̂ pari of Rules 1-14 Suhcommittez
03113195I^e'
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The propei objective of rules of civil ocedu is to obtain a just, fair, equitable and
nrnpartial adjudicaiion of the rights of l' gatrts der established principles of substantive
law. To the ^ that this objective may be ttained with as great e.pediticm and dispatch and
at the least ^xpense both to the litignnts d to tfi state as may be practicable, thew rules
shall be given a liberal construc,^tion. _

Subcommirtee Reconmendation: No c4ange

Rule 2. Pcope of Rtilea.

i

Subconemiutee Recommendation: No chpmge.

Rule 3. conktractioh of Rnks.

linless otherwise expressly provided, the ., pr or fimu+e tense shall e^:h include the
otlter, the njasculine, feminine„ or n shall eai include the other, and the
singular andiplural number shall each incl de the her.

Sabcomdriplee Recamrnendatton: No ch nKe.

r^HK-1a-17y5 1^ ^=+ LHV•^

Rnle l. O^jective

Thesa rules shall govern the procedure in the justi , county, and district courts of the State
of Texas in all actions of a civil nature, su cxcep3ions as may be hereinafter stated.
Where any statuta in effect iurmediately 'or to kTternber 1. 1941, prescribed a rule of
procedure irf lunacy, guardianship, or esta es of edcnts, or any other probate proceedings
in the county caurt differing from the ules, not included in the "I.ist of Repealed
Statutes," such statutc shall apply; aesnd ere 4 statute in effect hrinkdiately prior to
September 1y 1941, and not included in th "List 4f Repealed Statvtcsy" prescribed a rulc of
proceciure in any special statutory procee ' g d• ' g from these rules, such statute shall
apply. All s#atntes in effect immediately 'or to eptember 1, 1941, prescribing rules of
procedure in bond or reoogtazance forf ' in criminal cases are hereby continued in
effect as rules of procedure governing suc cases, t^t where such statutes prescribed no rules
of procedure in such cases, these rules sh apply. ^111 statutes in effect inmaediatzly prior to
September I, 1941, presaibing rules of ^;edure in tax suits are hereby continued in efl'ei.-t
as rules of procedure governing such but e such statutes presenbed no rules of
procedure in such cases, these rules shall a.pply, vided, however, that Rule 117a shall
control with respect to citation in tax suits.

of Rntes.

Rule 3s1. Local Vjdes.

i Each adrnitaistrative judicial region, dist ct court
probate court, may make and amend 1 l rules
provided:

c;ourrty court, county ^;uurt at law, and
governing practice before such courts,

(1) that any, proposed rule or amen ahall nc
any rule of the achninistrative judicial regi in whi

be inconsis= with th= rules or with
h the court is located;

Report of Rulrs 1• 14 subcaanmittee
Page 303/13f9S
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(3) any proposed local rule or am
and approveid by the Supreme Court of Tefas;

(4) any pryiposed local nile or amendm^
days after its publieation in a maimer re
attorneys practicing hefore the court or co

(6) no local rule, order, or practicc of
which fully comply with all requirements
the merits of any matt^..̂r.

not become effective until at least thirty
calculated to bring it to the attention of
hich it is made;

S'abcoannritsee Recomn+nedarion: No c nge.

Rnle 4. c putatiah of T'lme.

In computing any period of time prescri d or all wed by these ntles, by order of court, or
by any applicable statute, the day of the ct, ev or default after w•hich the designated
period of tirrpe begins to run is not to be i ludod e last day of the pcriod so computed is
to be included, unless it is a Saturday, S day ur'legal holiday, in which event the period
runs until the end of the next day tha is n^t a Saturday, Sunday or legal holiday.
Saturdays. Sundays and legal holidays s all not counted for any puspose in any time
period of five days or less in these rules, vW t Saturdays, Sundays and legal holidays
shall be counted for purpose of the threz y pcridds in Rules21 and 21a, extending other
periods by tHree days when szrvice is by registered or "-rtified mail or by telephonic
document trnsfer, and for puuposes of five•da periods provided for under Rules 748,
749., 749a, 7i49b, and 749c. When the act o be is the fil' o er in court, and the
clerks office is closed i ble oa last div of the Ptmod so c od
extends to thc end of da on whi thc cl 's office is and accessible. Proof of
closing or inaccesaibilitv of the c 's o ce may,be made by a certificxte of the cl
cbunsel or bi► affidavit of the oartv.

Strbcornn+iWe Recomnaudation: The
"Rule 21 " bw deleted so that Saturdays,
three-day nixice period required for n
notice on Fi►tday o,f ' u?1-tonday hearfng.
Wednesday unless a court orders othe
language from TR4Y proposed Rule S,,
office. The other change, "whrch" to "th

The Subcommittee also recomm
filed papers similar to 7RAP 4 as report^
would contatn the provisions of at least T.

Repcart of Ri:lPS 1-14 Subc=nmttce
Q3!13/95

bcamn itiee recommends that the reference to
Surrday, and holidays are not counted for the
ce ofarings. The change prevents giving
'otice aMonday hearing must he given on
se. e subcommittee has also added the

j rega d;ng a closed or inaccessible elerk's
" is me ely grarnmaticaL
s tha the 7RCP contain a general rule for

d out o the Appellate Rules Subcommittee that
CP 4, _, 21. S 7, 74, 775, and j 7

pag,e 4
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Ruie S. E r;em^ of Time.

When by tbese rules or by a notice giv ther or by ordcr of court an act is required
or allowed tb be done at or w&iin a spec fied tim , the court for cause shown may, at any
tirne in its discretion (a) with or with moti or notice, order the period erilarged if
application ^herefor is made before the e inttion, of the period originally prescaibed or as
extended bV a previous order; or (b) a n^moo,rt permit the act to be done after the
expiration of the specified period where is shown for the failure to act. The court
may not enlArge the period for taking any icm u^det the rules relating to new trials except

as statcd in t^ rulas. {

If any document is sent to the proper cl by f-class United States mail or by r d
or certified dnail in an envelope or wrappe, properl addtmed and stamped and is deposited
in the mail on or before the last day for ing sa he. the same, if recei1 ed by the clerk not
more than ten days ^affter the last for in shall be filed by the clerk and be
deemed filed in time. A legible postrnar affx by the liniteil States Postal Service, a
rex^i for re ' ered or certifwd ^ or «tifi • e of mailing b the United States Postal
Service shali be a d as conclusive f of mailmgdbut

in the absence of such provf othar proof be sidered.

Subcommirtee Rerommindati.on: Ch ges or
4(b). The sqbcornmitree has added the it Itcized

in the last lii7e for clarity, and suggests t at the c,

to make TRCP consistent with Tk.AY
xnpage "in the ahsence ofsuch proof'
anXe be made to TRAP 4(b) as well.

i

old "blue laivs. "

Subcan,r►,i^ee Recornmtndatioa: Del te this le. There is no reason to preclude

commencement of a suit or service of ocess an Sunday so long as clerks, judges or

process serr^grs are willing to do what is ecessa . This rule is probably a vestige of the

No pqrson (including J s M ur and court rMortm s be
andvrrmiried tolsrnoks during anY civil iudi including trial hearina

o^nided that^fii._e ma es re=rdi _kjLig in his her
piyate chanibets.

Srrbcaremioee Recomneendatios.• This i a new le, sscggested by Gregory B. Enos, p.

000004 of Volume I ofthe agenda. The ubcom ttree made minor changes to the

suggested rule. The rule as suggested is s follo s:

Repo:t of Rules 1-14 Subcommitiet
03i 13/95 Page 5
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No person (including fadges, att neys, tress es, Jurors, and court
repqrters) shall be permitted to s oke ttu^ing any civil;udiciar
proreeding. including trials, hea 'ngs, anl depositions, provided that
each court may adopt its own ru1 s regar ing smoking in a;udge's private
chambers and in rooms usedfor ry dell erations.

I Rule 7. tation
[Current R les 7. 8,

g 4ttorne .
i0and121

i
a. Re rese n atto .[c t Rule 11 Any party to a suit may

appear tthcr in peneo on his own behalf or
tkough^ an attorney. e€^ee^. [ ent Ru e 8] ^

notice.

When a party is represented by an aftorney, any reference in these rules to noticc to a "party"
shall be reaa to require, ittstead, notice to $ attorney. If a party is represented by
more than one attorney, noticx sll be ma to the attorney in charge. The attorney in
charge shali!-be the sttorney wfiose sign e tirst a*xars on the in.itia! pleading of the
repteserlted 'party, unless another attoQney J^sspec.. ty designated in that pleading or by

b. Ibiotion to Show Autbority. rcurrent ule 121 ,

i

the heiries.;
The authority of an attorney to represent a m be challenged by a sworn motion
stating the basis of the belief that the att y lacks authority. and causing the attorney to be
cited to appear beFore the court and show 1 ' a to a^.yt. Notice of the motion and
hearing sha^' be sarrved at least ten dziys be the ' g The burden of proof shall be
upon the challenged attomzy to show s^s9.ii 'ent au . Upon the attorney's failure to
show authot'itv, the court shall refttse to t the omey to appear in the cause. If the

party or no person who is authorized to nt party appears, the court may stn'ke the

Pleadin&4• i

ReWtt uf Rulos 1-14 Subcomrnittee
03/13/95 Pep 6
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c. W1tLdrawW of ttorne .[c, ent R le 101 An attorney may withdraw from
•epresenting party only upon written m
^e substitute^ as attorney for the party,

on for
moti

cause shown. If another attorney is to
shall state: the name, address, telephone

zumber, tele+Copier number, if any, and
>ubstitute attQrney, that the party approv

tate
he su

of Texas identifiation number of the
itution; and that the withdrawal is not

L̂isought for delay only. If another attorney not to substit^:ted as attorney for the patty, the
motion shall state: that a copy of the mo has delivered to the party, that the party
has been notified in writing of his right to ject to motion; whether the party consents to
he motion; the pam's last known addr and It pending settings and deadlines. If the

motion is graitted, the withdrawing aattorn shall inmediately notify the. pam, in writing of
any additionAl settings or deadlines of u ch the orney has knowledge at the time of the
withdrawal atid has not already notified party. e Court may impose further conditions
upon granting leave to withdraw. Notice r deliv to a party shall be either =de to the
party in person or mailed to the party's la knoWn ddress by both certified and regular first
class mail. If the atrorney in charge witt Iraws a id another attorney remains or becomes
substitut.ed, another attorney in charge m at be d ignated of record with notice to all other
par%'

Subcoruimittee Recopnrnendanion: The .cbco4ittee has consolidated all of the rules
Telating to a,purty's representation by c
.n4bcommittee added a provision requirz

unsel. Substantive changes are few: (1,) The
g noti e upon the attorney when the party is

represented by cvunsel. (2) Ilpon the ailure o show authorlty to represent a parry
when challenged, the rule now provides c at the urt "shall" strike the party's pleadings.
The subcomrnittee recommends that t e rule provide that the court "may" strike
pleadings to give the court discretion in ituatio is where it wuuld not be appropriate to
strike the pleadings. Other changes are ntende merely to make the rule more concise
and clear.

awe .. . .

!

. •

'
_ ,

^

t

....1..,. L .,. A..... . .... 1:.J ^ .! : ., v..l.. 7 Cl.. ,
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Suhcvy tniAree Re.cornm"dmtiaR: Nle
judge has ckscretion in how to conduct
heard on each side. The qualiftcarton fo

e this 1
he trtal
"imPor

-

1e. This rule is superfluous. The tria;
including how many attorneys may be

ant cases" adds nothing.

tale h-MW
, Maeft

p, , ,

. ,

;
. , ,

,4ast

Subavnunittee ReconntneadatioR: This
above.

cZeport of Rulcs 1• l 4 5ubcommittee
03r13195 :

rule 4 been consolidalecl into Rule 7. See
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Rule 11. Agree ents t Be in Writing.

XTO agreemerrt between attorneys or parties
touching any suit penft will be enf unless be in writing signed and filed with the
clerk at the time the party seeks enfon:em as pan eAWor unless it be made
in open eooft or in a de-Powtion, u oral e tion and recorded by the court
_e or eeA-Wed s€meeet

Subcotnmatee Itecarrsrneredarion.• . The ubcom ittee is aware of rwo problems K7th the
current rule: (1) Can a court enforce a written greement that is filed after the dispute
arises? (Z) 'What does "entered of recor 'mean. . Is it sufficient that an oral agreement
be reccrded by the court reporter, or do4 s it ha to be transcribed or t ►tcorporated into
a court order or "approyed" by the c rt be re it is enforceable? The appellate
opinions are somewhat inconsistent or, th issu s. The recommended rule makes clear
that written agreements should be enfor able if ha wrihng, is jiled when enforcement is
sought, after the dispute arises. If this i not the' rule, the court's file may be filled with

incidental agreementy between counsel t t are n r in dispute. The recommended rule
further states that oral agreements shou be en rced if recorded by a court reporter in
open court or in a depositior.. : his rec mmend tzon reflects the .Subcommitrer's belief
that the purpose of this rule is largly evi entiary. Thus, ►f the agreeernent is recorded by
a court reporter, that purpose is san.sfi d rega less of where the recording is made.
Note that this rule only concerns (he initi 1 requi ement of a record of the agreement for
enforcemenL An alleged agreement may atisfy t is rule, but not be enforceQble fvr some
other reason that is a matter of contract .

The agreements covered by this rule 11 include settlement agreements and
agreements between counsel modrfyingp ocedur s s2t our in the rules. Because this rule
allows enforceable agreements to be ma in dep^sitiom, current Rule 166c is no longer
necessary.

^^^^ ority.

may,

,

r

r
v ,

Subcommiale Recomatasdation: This rule h been consolidated into Rule ' See
above.

Report of Kulcs 1-14 Subcommittee
03/13/95 page 9
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Dallas 1973. no writ). The rule is speci
Landscapr Design and Construction, Inc
affidavit shows personal knowledge on
attorney carinot sign an affidavit in sup,

agency law. This seems to suggest that
when the attorney has no knowledge of

Sxbcomrni^ Recosuneadation: Delet

TRCP 168(9). With fax machines and
have lawyers signing affidavits for their
no personal'knowledge.

this ru e. Signature by an agent is covered by
orney ordinarily can sign a client's afjidavtts
matt s stated therein. Caselaw holds that an

rt vf a,otion for su.mmaryjudgment unless the
the pa t of the luwyer siKning the a#davrt.
v. W• rn, 566 S W:^.'d 66 (Tex. Civ. App. --
ca11y t applicable to interrogatory answers,
ernig delivery, there is no reason today to
lients i other instances where the :axyer has

are fil^d shall retain and dispose of the same as

In compliance with the provisions of R e 14b,I the Supreme Court hereby directs that
ealtibits offered or admitted into evidenee 1 be retained and dispos-eci of by the clerk of
the court in whictt the exhibits are filed upc n the fol owmg basis.

This order shall apply only to: {1} t osses ' which judgment has been rendered on
service of process by publication and in w ich no on for new trial was filed within two
years after judgmcnt was signed; and, (2) 1 other ases in which judgment has been signed
for one year and in which no appeal w perf d or in which a pzrf'ec^ed appeal was
disrnissed or;ooncluded by a final judgm as to al parties and the issuance of the appellate
court's mandate such that the case is no Ion ^vr pern^ng on appeal or in the trial court.

After fust giving all attorneys of rec t}tirty +iays writtrn notice that they have an
opportunity to cEaim and withdraw the tri ^ibi the clerk, unless otherwise direczed by
the court, mity dispose of the eadribits, any s eAibit is desired by more than one
attorney, the clerk shall make the vu es and prorate the cost amvng all the
attosneys des,iring the exhibit.

Ifthe exhibit is not a document or otharw ca e of reprodu^ion, the party who offered
the eldsibit shall be entitled to claim sam provi however, that the party claiming the
exhibit shall' provide a photograph of exbn to any other party upon request and
payment of the reasonable cost thereof by e other party.

i

RepCat of Rules 1-14 Subcommittec
03113195 Page 10
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Subcommittee Recommendation: No chpnge.

Rule 14c. Deposil in Lieuruf Surety Bond.

Whatevet these rules provide fcx'the til" of a bund, the party may in lieu of ftling
the bond deposit cash or other negotiable b1iQ,,ati of thc govem^nent of the L'nited States
of America or any agen^;y thereof or With leave o c.-curt, di^wsit a negotiable obligation of
any bank or aavings and loan association artered y the goverinnent ofthe Unitad States of
America or any state thereof that is i red by he govertm^ent of the United States of

Anerica or any agency thereof in the unt fi for the surety bcmd, conditioned in the
saxric ma_*iner as would be a surety bond for the teCCion of other parties. Any in^
thereon sha1l coristitute a part of the depos' .

Subeommadee Recommendation: No ch nge.

I

,
Report of Ru1e3 1-14 Jubcoimnittce
03i 13193 Page l I
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To: Supreme Court Advisory Committee

From: Alex Wilson Albright

Date: May 15, 1995

Subject: Discovery Subcommittee Report

Enclosed please find the report of the Discovery Subcommittee.

BRING IT WITH YOU TO THE SCAC MEETING, MAY 19-20.

I understand that this report will b,- on the agenda for Friday afternoon, May 19, and
Saturday, May 20.

I look forward to seeing all of you Friday.

I



I
I
I
I
I
I
I
I
I
I
I
I
I

I

Supreme Court Advisory Committee

Discovery Subcommittee

Proposed Rules of Discovery

DRAFT FOR MAY 19,1995 MEETING

(Red-lined from draft presented at January and March meetings)
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Preface: Comments to the Proposed Rules

In drafting these proposed rules, the Subcommittee proposes, in some instances, to rely

upon comments to illustrate or explain the intended application of a particular rule. Some

comments have been drafted; others will be added later. Should the full Supreme Court

Advisory Committee or the Court decide that the reliance upon comments is inappropriate,

some rules may require minor revisions to account for the removal of the comments.

The proposed rules concerning discoverv vehicles requirepar6es to "file" and "serve" their

requests for discovery and responses thereto. The Subcommittee presumes that there will be a

general rule requiringparties to file with the clerk and serve on all other parties pursuant to

Rules 21. 21 a, and 74.

I
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RULE 1. Discovery Limitations

1. 0Claims seeldng%Aw "IlkMeUE EIREF

$50.000 or less.

a Applicability. _ ' in anv suit the plaintifi's pleadings

affirmatively seeks only monetary recovery of $50,000 or less, excluding costs, prejudgment

interest and attorneys' fees, discovery shall be limited as provided in this sections If by a claim

amendment or supplement filed more than 30 days before trial, any DM seeks relief other than

monetaty recovery or in excess of

$50,000, excluding costs, prejudgment interest and attorneys' fees, this section shall no longer

apply to the suit. When a timely filed pleading renders this section no longer applicable. discovery

shall be reopened and completed within the limitations provided in section 2 or 3 of this rule and

any person previously deposed may be redeposed.-

y-limitations provided elsewhere in lheseb. Limitations In addition to ether-the diseeveq

rRules:

(1) Total time for oral depositions. Each party may have

te-no more than 6 hours-peFimfty to examine and cross-examine witnesses in oral depositions.

The court may modi the deposition hours so that no side or p g1y is given unfair advantage.;

(2) Interrogatories. AnXparty may serve on any other party no more than 15 written

interro at^ories, including discrete subparts. Interrogatories asking a pm onlxto identify or

authenticate specific documents as contemplated by Article IX of the Rules of Civil Evidence,

however. are unlimited in number. ,

;

c. Limitation upon modi cation by agreement. The parties may not agree to allow any party

more than 10 hours to examine and cross-examine witnesses in oral depositions under this section

except by court order.

Discovery Subcommittee
Draft for 5/19/95 SCAC meeting Page 1
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2. Discovery Control Plan. In any suit. the parties may ag,ree or the court may order that

discoverv be conducted in accordance with aA Discovery Control Plan-tilored to the

circumstances of the specific suit HE

eFdeF. A Discovery Control Plan may address any issue concerning discovery or the matters

listed in Rule 166, andmay change any discovery limitation set forth in these rules. The discove

limitations applicable to section 3 of this Rule, however, shall apply unless specifically changed in

the Discoverv Control Plan. The following provisions must be included in a Discoverv Control

Plar s^de, may not be excluded from a Discovery Control Plan by agreement of the

parties. and once set forth in the Discovery Control Plan, may not be modified except by court

orderthe .

a A trial date, if by court order, or a requested trial date, if by agreement;

b. A discovery period duringwhich all discoverv shall be conducted.eateff-date

endin not later than 30 days prior to the trial date (or requested trial date)

ana

UeQ

be fisted.

Disoovery Subcommittee
Draft for 5/19/95 SCAC meeting
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c. Deadlines for :

1. Joinder of additional parties;

2. Amending or supplementing pleadings:

3. Disclosing expert witnesses pursuant to Rule 10:

32, All other suits.

a 6e^a11J+-Applicabifte. Unless the suit falls within section 1 of this rule, or is

g,,overned by a Discovery Control Plan. etherwisepr-e,^ided; discovery shall be conducted

in accordance with this section.

b. Limitations. In addition to the other discovery limitations set forthprevided in

these rRules:

_(1) Discovery Period. All discovery shall be conducted during the discovery

period. The discovery period shall begin on the earliest of (a the date of the first

oral deposition. or (b) the date the first response to written discovery other than a

Recuest for Standard Disclosure is due. and shall continue for no more than 9

months or until 30 days before trial. whichever is earlier. Alldissever-y sluR be

Ewaf aeee

Q_& FMH

an

(2) Total time for oral depositions. During the discoveiy period. 9f;d

h side, the plaintiffs and the defendants, shall

have no more than 50 hours to examine and cross-examine in oral depositions

Discovery Subcommittee
Draft for 5/19/95 SCAC meeting Page 3
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opposing parties and experts designated by opposm^ parhd persons who are

peFSens-subject to the o sin ygh& control. Third party defendants shall

share the defendants' 50 hours with regard to issues common to the defendants;;

however, third party defendants have an additional 10 hours for examination

regarding issues upon which they oppose the defendants. The oral deposition

testimon of f only two experts desi a^ ted by any side shall count against anv

limitation of thatside's total denosition testimony applicable under Rule 1. If any

side desienates more than two experts pursuant to Rule 10, the opposing side shall

be allowed an additional six hours to depose each additional expert designated.

The court may modify the deposition hours so that no side or partv is g,iven unfair

advantaQe.

__(3) Interrogatories. During the discovery period, any party may serve on any

o1her^artx no more than 30

written interro atoriesin numbe F, including discrete subparts_,--exeept-€er

ilnterrogatories fliat-asking aafty party only to identify or authenticate specific

documents as contemplated by Article IX of the Te^Rules of Civil

EvidencePfeea-&arz. however. are unlimited in number.

c. Limitation on modification by greement. The parties may not agree to extend the

discoverv period bevond a 12 month period except under a Discovery Control Plan.

laofflieae

Discovery Subcommittee
Draft for 5/19/95 SCAC meeting
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RULE 2. Modification of Discovery Procedures and Limitations

" a a-E FhesaAies-me

2. . Excent where specificallxprohibited. T-the procedures

and limitations set forth in these rules may be modified (1Lb,y the agEeement of the parties. or (2)

by the court for good reason.I

i The parties' agreement must satisfy Rule 13.

Discovery Subcommittee
Draft for 5/19/95 SCAC meeting Page 5
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RULE 3. Permissible Discovery: Forms and Scope (revised 5/3/95)

1. Forms of Discovery. Permissible forms of discovery are (a) requests for standard

disclosure, )

requests for production of documents and tangible things, (cd) interrogatories to a party, (de)

requests for admissions, (e€) oral or written depositions, (fg) motions for a mental or physical

examination of a party or person under the legal control of a party, and (gh) motions for entry

upon and examination of real property. "Written discovery" as used elsewhere in these Rules

means requests for standard disclosure, requests for designation ol; and information regarding,

expert witnesses, requests for production of docvments and tangible things, interrogatories to a

party, and requests for admissions. Unless otherwise specified in these Rules, the permissible

forms of discovery may be combined within the same instrument and may be taken in any order or

sequence.

2. Scope of Discovery.

a In General. Parties may obtain discovery regarding any matter that is relevant to the

subject matter in the pending action whether it relates to the claim or defense of the party seeking

discovery or the claim or defense of any other party. It is not ground for objection that the

information sought will be inadmissible at the trial if the information sought appears reasonably

calculated to lead to the discovery of admissible evidence.

b. Documents and Tangible Things. A party may obtain discovery of the existence,

description, nature, custody, condition, location and contents of any and all documents and

tangible things (including but not limited to papers, books, accounts, drawings, graphs, charts,

photographs, electronic or videotape recordings, data, and data compilations) that constitute or

contain matters relevant to the subject matter of the action. A person is required to produce a

document or tangible thing that is within the person's possession, custody, or control. If a person

does not have actual physical possession, but has a superior right to compel the production from a

third party, the person has possession, custody or control.

Discovery Sutxommitiee
Draft for 5/19/95 SCAC meeting Page 6

I



c. Persons With Knowledge of Relevant Facts. A party may obtain discovery of the

identity and location (name, address and telephone number) of persons having knowledge of

relevant facts, and a brief statement of each identified person°s connection with the case. A

person has knowledge of relevant facts when that or"-eF-^ has or may have knowledge of

any discoverable matter. The information need not be admissible to satisfy the requirements of

this subsection and personal knowledge is not required.

d Trial Witnesses. A party may obtain discovery of the identity and location (name,

address, telephone number) of persons who are expected to be called to testify at trial, other than

rebuttal or impeaching witnesses the necessitY of whose testimonv cannot reasonably be

anticipated before the time of trial: ^

e. F.xpert Witnesses. A party may obtain discovery of the identity of and information

concerning expert witnesses only pursuant to Rule 10.

f. Indemnity, Insuring and Settlement Agreements. A party may obtain discovery of the

following:

(1) The existence and contents of any insurance agreement under which any person

carrying on an insurance business may be liable to satisfy part or all of a judgment which may be

rendered in the action or to indemnify or reimburse for payments made to satisfy the judgment.

Information concerning the insurance agreement is not by reason of disclosure admissible in

evidence at trial. For purposes of this paragraph, an application for insurance shall not be treated

as part of an insurance agreement.

(2) The existence and contents of any settlement agreement. Information concerning

the settlement agreement is not by reason of disclosure admissible in evidence at trial.

g. Witness statements. A witness statement, regardless of when made, is discoverabley_

unless privileged 4. A"wWitness statement" ismeam Ma written

statement signed or otherwise adopted or approved in writing by the person making it, or 2 a

2 Language from current Rule 166.

Disoovery Subcommittee
Draft for 5/19/95 SCAC meeting Page 7
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stenographic, mechanical, electrical or other type of recordin^_of a witness' oral statemen^ or any

substantially verbatim transctiption thereof such a recording. A law^er's notes taken during a

conversation or interview with a witness is not a "witness statement,"

Any person

may obtain, upon written request, his or her own witness statement concerning the lawsuit, that is

in the possession, custody or control of any party.

(h) Potential Parties A partv may obtain discovery of the identitx and location (name,

address and telephone numberl of any potential party.

Comments:

1. The de, finition of documents and tangible things has been revised to make clear that
everything, regardless of its form, is within the scope of discovery if it relevant to the subject
matter of the action, and properly requested by an appropriate discovery device.

2. Subdivision c. requires parties to make a "brief statement of each identifiedperson's
connection with the case. " This provision does not require. a narrative statement of thefacts the
person knows, but at most afew words describing the person's identity as relevant to the lawsuit.
For instance, "treatingphysician"; "eyewitness", "chieffinancial officer", "director", "plainti,^'f's
mother and eyewitness to accident':

3. The sections in current 166b concerning l=4 experts, and medtcal records are deletedfrom
this rule, but it is not intended that these areas are now exempt from discovery. They are clearly
within the scope of discovery, and are discussed in the specific discovery vehicles intendedfor
their disclosure.

Discovery Subcommittee
Draft for 5/19/95 SCAC meeting Page 8
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RULE 4. PrivileQes and Exemptions from Discoverv.

The Subcommittee believes that we need a new rule to clarify the current confusion created by the

current Rule 166b(3). The Subcommittee is not prepared to reoort on this rule, however. The

Subcommittee has decided to complete its report on all other discoverv rules then begin the

substantial task of consideringthis rule. Approval of the rest of the discovery rules is not

contingent on completion of this rule.

I
I
I
I
I
I
I
I
I
I
I

Discovery Subcommittee
Draft for 5/19/95 SCAC meeting Page 9
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RULE 5. Response to Discovery Reauests; Su lementation and Amendment11o

1. Duty to Respond. When responding to requests for written discovery, a party shall make

a complete response, based upon all information reasonably available to the responding party or

its attorney at the time the response is made. If the requesting party has served on the responding

party a readable computer disk setting out the discovery requests, the responding party's answers,

objections and other responses shall be preceded by the request to which they respond; otherwise,

the responding party is under no obligation to restate the request when responding.

2. Duty to Amend or Supplement Discovery Responses. A party is under a duty

reasonably promptly to amend or supplement its prior responses or document productions

responsive to written discovery requests if the party learns that a prior response or production

was incomplete or incorrect when made, or, although complete and correct when made, is no

longer complete and correct. Effla RHEM1811al OF 68ffeeEWe HHOMIRE18H MIS n

na}sselve An amendment or supplement

filed or documents produced less than thirty days before trial is presumptively made without

reasonable promptness. The amendment or supplement shall be in writing, filed with the clerk,

and need not be verified.

3. Additional Discovery After Amendment or Supplementation. If the amendment, ef

supplement or document production occurs during any applicable Discovery Period, the opposing

party may seek from the court departures from the discovery limitations imposed under Rule 1

upon a showing that the opposing party is unable to complete discovery relating to any new

3 At the January 1995 meeting, the SCAC instructed the Subcommittee to require that certain discovery be
formally supplemented. The Subcommittee drafted the following language: "Formal supplementation is required
for the identification of persons with knowledge of relevant facts, trial witnesses or expert witnesses, the production
of documents, or if other additional or corrective information has not otherwise been made known to the other
parties in discovery or in writing." Upon further reflection, however, the Subcommittee believes that the rule
should require formal supplementation for all written discovery and submits the proposed draft this way. With the
proposed exclusionary rule, if the supplementing information has been provided "otherwise in discovery or in
writing," it would be unlikely that the opposing party would be surprised, and thus, ordinarily would not be
excluded.

Discovery Subcommittee
Draft for 5/19/95 SCAC meeting Page 10
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information disclosed in the amendment or supplement within the Discoverv Period. if the

amendment sunylement, or documen roducti DGGUIS ranva oU licable Di .tQVCi1 MQ^P

the opposing party* may reopen discovery. A party '

must respond to reopened written discovery served under this Rule the day before trial or within

20 days after the date of service, whichever is earlier. The reopening side is allowed five (5)

hours of deposition time in addition to that provided in Rule 14. Such discovery shall be limited

to matters related to any new information disclosed in the amendment or supplement. The court

may allow additional discoverv as needed.

Comment:

This rule imposes a duty upon parties to make a complete response to written discovery based
upon all information reasonably available.

Discovery Subcommittee
Draft for 5/19/95 SCAC meeting Page 11
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RULE 6. Failure to Provide Discoverv

1. Exclusion or continuance. If a party -fails fimely-to timelv disclose information

during discovery, and is unable to show that such failure did not cause the oppQsing paM to be

unprepared in a way that may effect the outcome of the trial. then the court shall eitherxay

exclude the information not timely disclosed or continue the trial to allow the opposing party to

prepare to confront or use the previously undisclosed informatio

if

the failure to disclose does not cause the opposing p to be unprevared in a way that may affect

the outcome of the trial the court may admit the evidence and proceed with the trial. The party

who failed to timely disclose has Tthe burden of ds-showing that the opposing 12 gly is not.

unprepared in a way that may affect the outcome of the tri al. '

RI& Nothing in this rule

limits thethat court's authority to grant a continuance.

2. Costs and expenses. If the court continues the case, the court may impose the

expense of the delay, including attorney's fees and any difference between prejudgment and

postjudgment interest, on the party that failed to timelv disclose.

Discovery Subcommittee
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RULE 7. Presentation of Privileges and Obiections to Written Discovery

1-2. Objections. A Ua shall not obiect to an otherwise vroner r EC est on 9 ounds that

calls for specific materials or information that arg subi_ 'ect to a_ n^vil' eg_epursuant to Rule 4 but

shall withhold the privileged materials or information pursuant to section 2 of this rule. If

written discovery request is otherwise objectionable, the responding party shall object specifically

in writing- within the time required for the response by stating the basis of the objection and the

extent to which the party is refusing to comply with the request. A pM should comply with so

much of the re,quest as to which the partv has no objection. unless that party has determined that

it is unreasonable under the circumstances to do so before obtaininga ruling on the objection.

Objections shall be made only if a good faith factual and legal basis for the objection exists at the

time the objection is made. Any objection not specifically stated within the time required or

obscured by numerous unfounded objections is waived unless the court excuses the waiver for

good cause shown. Hffl E)FHBJfRHe^

2-1. Withholding Privileged Information and Materials.

(a) Asserting a Privilege. A party may preserve a privilege from discoverY only in

accordance with this section. If materials or information responsive to a re4uest are privileged.

the party shall withhold the privileged materials or information from the response. If a request is

both objectionable and calls for privileged materials or information in response. the responding

party shall first object pursuant to section 1 of this rule. and only upon compliance with the

request or any part thereof withhold responsive privileged materials or information pursuant to

this section. WhenA a pM actually withholds specific information and materials responsive to a

request on grounds of privilege, either whenmaldn the original response or thereafter when

making an amended or supplemental res onse, that party shall file

F EHe a withholding statement, ga

part of the response to the discovery request or separatelx. stating that information or materials

Discovery Suboommitfee
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responsive to the request have been withheld and the privilege(s) relied upon. A-p fe

(b) Descri'ption of Withheld Materials or Information. M withhol

statement TheFeaftef, the party seeking discovery may file and serve upon the withholding FaM a

request that the withholding party identify the information and materials withheld. Within 15 days

-vAeof service of thate request, the withholding party shall file and serve a description

idmififing the information and materials withheld in such a manner that, without revealing the

privileged information itself, will enable other parties to assess the applicabili of the privilege.

1F^Aege.

(c) Trial Preparation Materials. Withheld information or materials created by trial

counsel in preparation for the litigation in which the discovery is requested need not be included in

a withholding statement or description ' ' ' ' '

eXCeDteWy upon court order in appropriate circumstances.

3. Hearing. Any party may at any reasonable time request a hearing on an objection or

privilege asserted in accordance with this rul . At or before to-the hearing,

the party seeking to avoid discovery shall produce any evidence necessary to support the

objection or withholding statement either by affidavits served upon opposing parties at least seven

days before the hearingor live testimony. If the judge determines that an in camera inspection of

some or all of the requested discovery is necessary to rule on the objection or

privilegg%itMelding , flierzafter-the requested discovery shall be segregated and

produced thereafter to the judge in a sealed wrapper. Evidence necessary to support a privilege

for information or materials created by trial counsel in preparation for the litigation in which the

discovery is requested shall be produced only upon court order in appropriate circumstances.

4 This language is from federal rule 26(b)

Discovery Subcommittee
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! 4. Ruling. If after a hearina the court sustains the objection or withholding statement, the

objecting party has no further duty to respond to that request. ffthe court overrules the objection

or withholding statement, the objecting party shall respond to the request within thirty (30) days

` after the court's action, or at such time as the court orders. If the suit proceeds to trial without a

hearing on nronerly asserted obiections an rivileaes. the obiection or nrivileQe is deemedU U

sustained. unless during trial the judge determines that the objection or privilege must be

overruled to Qrevent a miscarriage of justice.

Comments:
1. This rule provides for objections to the form of a written discovery request. The responding
party specifically objects to the request, and states whether the party intends to comply with the
request as specifically modified or not comply at all for specified reasons. If a party receives a
request for "all documents relevant to the lawsuit, " the requesting party can object to the request
as an overly broad request that does not comply with the rule requiring specific requests for
documents, and refuse to comply with its entirely. See Loftin v. Martin, 776 S. W. 2d 145 (Tex
1989). A party may also object to a request for a litigation ftle on the ground that it is overly
borad and on its face it seeks only materials protected by privilege. See National Union Fire
Ins. Co. v. Valdez, 863 S. W.2d 458 (Tex. 1993). If a request seeks speci, fic documents from 1980
to the present, the party may object that the documents from 1980 to 1990 are irrelevant, and
that it is overly burdensome to produce them. In such case, the party may produce the
documents from 1990 to the present, or refuse to produce any until the court resolves the
objection if producing according to a modified request will require a burdensome and
duplicative search if the court should overrule the objection.

2. The new rule dispenses with objections to written discovery requests on the basis that
responsive information or materials are protected by a specific privilege or immunity from
discovery. Instead, the rule requires parties that withhold such information or materials state
that they have been intentionally withheIg and identify the privilege upon which the party relies.
A party need not make a withholding statement if the only materials responsive to the request
that are being withheld are information and materials createdfor trial counsel for the litigation,
as it can be assumed that such information or materials will be withheld from virtually any .
request on the grounds of attorney-client privilege or work product. The statement-should not be.
made prophylactically, but only when specific information and materials have been withheld
Should additional privileged information or materials be found subsequent to the initial
response, an amendment or supplement to the discovery response can include a withholding
statement.

Disoovery Subcommittee
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4. Any party can request a hearing in which the court will resolve isrues brought up in
objections or withholding statement& The party seeking to av+oid discovery has the burden of
proving the objection or privilege, as under the current rules.

^

^ Disoovery Suboommittee
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RULE 8. Protective Orders

1. Mefloor-Any person against or from whom discovery is sought may move within the time

required to respond to the discovery request for an order protecting that person from the

discovery sought. Any party may move for such an order when an objection pursuant to Rule 7 is

not appropriate.

4en

^e^ee

HE

a-ee^es^^

nebse-eF

eeM

ggaee-r^

I
^
I
U
^
I

I

WfFAF*sse

8:Order.--The court may make any order in the interest of justice necessa ry_to protect the

movant from undue burden, unnecessary expense, harassment or annoyance, or invasion of

personal, constitutional, or property rights, including but to limited to the following:

Ia. ordering that the requested discovery not be sought in whole or in part, or that the

extent or subject matter of discovery be limited, or that it not be undertaken at the time or place

specified;

2b. ordering that the discovery be undertaken only by such method or upon such

terms and conditions or at the time and place directed by the court;

3e. ordering for good cause shown that the results of discovery be sealed or otherwise

protected, subject to the provisions of Rule 76a.

Discovery Subcommittee
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RULE 9. Reauests For Standard Disclosure

1. Request. At any time no later than 30 days before the end of any applicable Discovery

Period or 30 days before trial, whichever occurs first, any party may file with theele&and serve

upon any other party a Standard Request for Disclosure as set forth in this rule. The Request for

Standard Disclosure shall state:

"Pursuant to Rule 9, you are requested to make the following disclosures within 30

days of service of this request:

[add specific subsections of part 3 of this rule under which disclosure is requested]."

A standard reauest for disclosure made pursuant -to these rules is Qresumptively not

objectionable under Rule 7(1).

2. Response. A party served with a Standard Request for Disclosure shall file %ith

and serve a written response making the requested disclosures within thirty (30) days after service

of the request, except that. if the request accompanies citation_ a defendant may serve its r=onse

within 50 days after service of the citation and petitiomupon that defendant, unless the time to

serve a response is extended in the Request or by agreement or court order. -A p^,rty served with

a request for disclosure concerning experts under parts h through m of section 3 of this Rule need

not respond until the time set forth in Rule 10. If the response provides information, as opposed

to documents, it shall be verified in the manner required by Rule 12.

3. Responsive Documents. Copies of the documents responsive to requests under section. 3

of this Rule ordinarily shall be served with the response; however, ilf the responsive documents

are voluminous the response shall specify a reasonable

time and place for the production of docriments, not more than 7 days from the date of the .

response=

ana$FaFeSHe
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43. Standard Requests for Disclosure. A party may make any or all of the following

standard requests for disclosure:

a Provide the correct names of the parties to the lawsuit.

b. Provide the information set forth in Rule 3(2Xc) pertaining to persons with knowledge

of relevant facts ;

c. Produce the indemnity, insuring and settlement agreements discoverable under Rule

3(2Xf);

d Produce the witness statements discoverable under Rule 3(2)(g);

e. In a suit alleging physical or mental injury and damages from the occurrence that is the

subject of the case, produce all medical records and bills that are reasonably related to the injuries

or damages asserted or, in lieu thereot an authorization permitting the disclosure of such medical

records and bills;

f. In a suit alleging physical or mental injury and damages from the occurrence that is the

subject of the case, produce all medical records and bills obtained by virtue of an authorization

furnished by the requesting party;

g. Produce any written instrument upon which a claim or defense is based;.-

h. Identify each expert discoverable under Rule 10(1);

i..- and-sState the subject ^°n^er- on which each ide ed-expert identified in response to

section h above is expected to testify;

fi. State the general substance of the mental impressions and opinions held by eachsn

expert identified in response to section h above diseever-able and a brief

summary of the basis thereof,-.

Produce all documents, tangible things, reports, models, or data complilations that

have been provided to, reviewed by or prepared by or for eachthe expert identified in response

to section h above in anticipation of the expert's testimony and discoverable under Rule

10(l xe);

Discovery Subcommitiee
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l. -Thee-Aevs current resume and bibliogaphy of each expert identified in

response to section h abQve :

m . At least 2 dates upon which each expert identified in resnonse to section h above will

be available to testify by oral deposition

ffm

s This section 4 was added upon the recommendation of the fiill SCAC. Upon reflection, the Discovery
Subcommiuee tlunks this section is unnecessary and possible confusing.
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RULE 10. Expert Witnesses

1. Request. A party may request another party to designate, and disclose information

concerning, expert witnesses only through the standard requests for disclosure set forth in Rule

9 4 h-m oral deposition. and court ordered reports as set forth in this Rule. An "expert witness"

sub,ject to discovM under this rule is an ex.pert who may be called as an expert witness at trial,

and an expert used for consultation and who is not Mected to be called as an exnert witness at

trial but whose opinions and impressions have been reviewed by a te '' g_expert.

2. Designation of Expert Witnesses. A party may discover the identity (name. address and

telephone number) of another party's expert witness and the subject upon which the expert is

exnected to testify through a standard request for disclosure under Rule 9.4.h and i. The

res onding party shall com Iv with Rule 5 in resnondin¢ to the request. For experts testi

about issues upon which the respondingparty seeks affirmative relief, supplementation or

amendment of the response is presumptively made without reasonable promptness if made less

than 75 days before the end of any applicable Discovery Period or 75 days before trial, whichever

occurs first. For opposing experts. supplementation or amendment of the response is

presumptively made without reasonable promptness if made less than 45 days before the end of

any applicable Discovery Period or 45 days before trial, whichever occurs first. Tkepleinfiffsl^

3EW

EH

.4an fiffee^

aesignate

experl'stestimeny:

avsane

e gFetenasFe

ife

3. Disclosure of General Information For each expert designated. a party may obtain

additional information through the standard requests set forth in Rule 9.4j through m. A partv

seeking affirmative relief must respond to the requests upon the later of (1) 75 days before the end
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day,s before trial- whichever occurs first. or (2) 30 days after service of the reauest For experts

not retained or emploved or otherwise in control of the desigpfingpa^r y. however, the

desiRnatinRaarty need not resnond to the standard reauests set forth in Rule 9.4.1 or in. and need

only respond to the standard request set forth in Rule 9.4.k. with documents within the

possession, custody or control of the designating party. Nothing in this rule shall prevent the

requesting partyfrom obtaining this discovery directly from such an expert by subpoena

commanding production under Rule 24.

e3ffle^

EFt ge-e^s^s-e
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4. Additional dDiscovery through oral deposition. A party may obtain otherfiffdw

discovery of the subject matter on which the teskig-expert is expected to testify, the te4ifying

expert's mental impressions and opinions, the facts known to the te ing-expert (regardless of

when the factual information was acquired) that relate to or form the basis of the testifying

expert's mental impressions and opinions,

sensu ' only by oral deposition of the expert, unless the court orders the expert to

prepare a report pursuant to this Rule.

5. Reports. If the discoverable factual observations, tests, supporting data, calculations,

photographs, or opinions of an expert have not been recorded and reduced to tangible form, the

court may order these matters reduced to tangible form and produced in addition to or in lieu of ---

the deposition as is appropriate. A court ma}not compel production of such a report before the

date upon which the desi ng atingparty must disclose general information concernin its designated

experts under part 3 of this Rule.

F13ede^e

aeu

designated-

67. Supplementation after disclosure of general information. A party that has disclosed

general information concerning its designated experts under part 3 of this rule shall supplement

and amend such discovery with reasonable promptness if the discovery was incomplete or
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gxnert that is retained or employed by or otherwise within the control of that party concerning the

^xpert's mental impressions or opinions or the basis thereof.

tesftEaa

Faaee or, ,

8. Discovery of Expert Witnesses. Discovery of the identity of and information concerning

witnesses who are expected to offer expert testimony at trial may be obtained only as provided in

this rule unless the witness has personal knowledge of relevant facts, in which case a party may

obtain discovery as provided elsewhere in these rules.
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RULE 11. Reguests For Production and Inspection

I 1. Requests. DUFftthedisse At anXtime no later than

I
I
I
I
I
I
I
I
I
I

I
I

I

30 days before the end of any applicable Discovery Period or 30 days before tri al. whichever

occurs first, any party may file and serve upon any other party a Request for Production and/or

for Inspection, to inspect, sample, test, photograph and/or copy any designated documents or

tangible things that constitute or contain matters within the scope of Rule 3(2). A person is

required to produce a document or tangible thing that is in-within the person's possession, custody

or control.

2. Contents of Request for Production. The request shall set forth the items to be

produced or inspected, either by individual item or by category, and describe each item and

category with reasonable particularity. The request shall specify a reasonable time (on or after the

date on which the response is due) and place for production. ffthe requesting party intends to

sample or test the requested items, the desired testing and sampling shall be described with

sufficient specificity to inform the producing party of the means, manner, and procedure for----- ---

testing or sampling.

inspection, or sampling , stating

3. Response.

a. Written Response. The party upon whom the request is served shall file and serve

serve a written response within 30 days after service of the written request, except that, if the

request for production accompanies citation, a defendant may serve its written response within 50

days after service of citation and petition upon that defendant. The response shall state, with

respect to each item or category of items, that production, inspection, or other requested action

will be permitted as requested, or shall state an objection to the request pursuant to Rule 7

(objection rule).

b. Objections to the time, place, or manner of production In the response, the

responding party may make objections to the time, place, or manner of production, testing,

Discovery Subcommittee
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specific reasons why such discovery should not be allowed and the circum.stances under which the

party will comply with the request. If the responding party objects to the time and place of

production, the objection shall state when and where the party will comply with the request.

4. Production. Subject to any objections stated in the response, the respondinpr-edusing

party shall produce the requested documents or tangible things at either the time and place

requested or the time and place set forth in the response, as follows:

a Copie& The responding party may, produce copies only if the party has

no originals or the originals remain available for inspection at the requesting party's request on no

^ less than 10 days written notice. If originals a r e produced, the re ondin dusing party is

entitled to retain the originals while the requesting party inspects and copies them.

b. Orgcmizcation. The respondingpredusing party shall produce documents and things as

they are kept in the usual course of business, or shall organize and label them to correspond with

the categories in the Request.

c. Privileged Information_ and Mcrterialy. The responding party shall. assert its privileges

pursuant to Rule 7 (objection rule), if any, at the time documents or things actually are withheld

from production.

5. Electronic or magnetic data. To obtain electronic or magnetic data or the information

contained thereir^ the requesting party mustsW specifically request it and specify the form in

which it wants it produced. In response. t-The responding party shall produce theall electronic or

magnetic data responsive to the request that is reasonably available to the responding party in the

ordinary course of its business. If the respondingparty determines that it cannot reasonably

r-equest-retrieve the data requested or produce it in the form requested. fequffesemtr^i

steps; it shall follow the procedures of Rule 7(1). After a hearing, the court may order the

responding party to comply with the rgguest provided that the requesting party slaH-pay the

reasonable expenses for any extraordinary steps required for retrieval and/or productiont^e
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6. Destruction or Alteration. Testing, sampling or examination shall not extend to

destruction or material alteration of an article without notice, hearing, and a prior order of the

court.

7. Ezpenses of Production. Unless otherwise ordered by the court, the expense of

producing documents, data, data compilations, or tangible things will be borne by the

res ondin party. The expense of inspecting, sampling, testing, photographing, and/or

copying the documents, data, data compilations, or tangible things produced will be borne by the

requesting party.

Coinmenxs:
1. "Document and tangible things" are defined in Rule 3.
2. The proposed rule is very similar to the existing rule. The proposed rule makes clear that a
party that seeks to sample or test the produced documents or things, must describe the procedure
so that the respondingparty may make any appropriate objections The proposed rule also
addresses for the first time the production of magnetic or electronic data. The requesting party

.fy the form in which it wants the data produced, andmust specifically request the data, speci
specify any extraordinary steps for retrieval and translation. Otherwise, the
re ndin party need only produce the data available in the ordinary course of
business in reasonably usable form. The responding party may object to theform of a request or
the time, place and manner ofproduction, but must comply with the request to the extent no
objected to unless it explains to the court why it cunnot so comply. The rule requires production
at the time and place specified in the request or the response, and allows the production of
copies if the originals are made available upon request. The rule also clarifies how the expenses
ofproduction are to be allocated absent a court order to the contrary.

^ Discuvery Subcommittee
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RULE 12. InterroQatories to Parties (Last revised 2/8/95)

I 1. Availability. n fuge At any time no later than

I
I
I
I
I
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I
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30 days before the end of any applicable Discoverv Period or 30 days before trial. whichever

occurs first, any party may file with the eetf:^-and serve upon any other party written

interrogatories to be answered by the party served.

2. Response.

a. The party upon whom the interrogatories have been served shall file and serve %44-hthe

eetH4 andsen;e _answers and objections, if any, to the interrogatories within 30 days after the

service of the interrogatories, except that, if the interrogatories accompany citation, a defendant

may fileseFve answers and objections within 50 days after service of citation and petition upon

that defendant.

b. Each interrogatory shall be answered separately and fully in writing under oath, unless

the party states an objection to the request pursuant to Rule 7 (objection rule).

c. The answers shall be signed and verified by the party making them, and the objections

shall be signed by the attorney making them. The provisions of Rule l4[current TRCP1 shall not

apply.

d The responding party shall assert its privileges pursuant to Rule 7 (objection rule), if any,

at the time it files its answers and objections.

3. Scope of Interrogatories. A party may use interrogatories to inquire about any

discoverable matter within the scope of discovery under Rule 3(2) and the contentions and

defenses of another party, provided that contention interrogatories may only request another party

to state the legal theories and to describe in general the factual bases for the claims or defenses of
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the other party. Contention interrogatories may not be used to require another party to marshall

all of its available proof or proof it intends to offer at trial to answer the interrogatory.

4. Use at TriaL Answers to interrogatories, subject to any objections as to admissibility, may

be used only against the party answering the interrogatory.

5. Option to Produce Records. Where the answer to an intearogatory may be derived or

ascertained from public records or from the business records of the party upon whom the

interrogatory has been served or from an examination, audit or inspection of such business

records, or from a compilation, abstract or summary based thereon, and the burden of deriving or

ascertaining the answer is substantially the same for the party serving the interrogatory as for the

party served, it is sufficient answer to such interrogatory to specify the records from which the

answer may be derived or ascertained and, if applicable, to provide to the party serving the

interrogatory reasonable opportunity to examine, audit or inspect-such records and to make

copies, compilations, abstracts or summaries. The specification of records provided shall include

sufficient detail to permit the interrogating party to locate and to identify as readily.as can the

party served, the records from which the answers may be ascertained, and shall specify a

reasonable time and place at which the documents can be examined not to exceed 10 days after

the date the interrogatory answer is filed.

Comment:

Open-ended contention interrogatories may be used only to secure information that would be
provided if the other party were required to plead more particularly. Parties seeking to obtain
disclosure offacts supporting or rebutting particular allegations should use other discovery
devices.
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RULE 13. Reauests for Admissions [redlined from TRCP 169]

-1_rRequest for Admission_^At any time n4 later than 30 days before the end of any

avolicable Discovery Period or 30 davs before trial. which

a party may file and serve upon any other party a written request for

the admission, for purposes of the pending action only, of the truth of any matters within the

scope of rule 166b set forth.in the request that relate to statements or opinions of fact or of the

application of law to fact, including the genuineness of any documents described in the request_-

Each matter of which an admission is requested shall be separately set forth. -Copies of the

documents shall be served with the request unless they have been or are otherwise furnished or

made available for inspection and copying_.-Whenever a party is represented by an attorney of

record, service of a request for admissions shall be made on his attorney unless service on the

party himself is ordered by the court_:

RFM

^ea

^

affiee ^

2. Response.

EW3

€efd6r:-The matter is admitted without necessity of a court order unless, within thirty days after

service of the request, ,

perties; the party to whom the request is directed serves upon the party requesting the admission a

written answer or objection addressed to the matter, signed by the party or by his attorney, but,

unless the court shortens the time, a defendant shall not be required to serve answers or

objections before the expiration of fifty days after service of the citation and petition upon that

defendant_ , nless ob'ecti n is made

the responsewwovw shall specifically deny the matter or set forth in detail the reasons that the

answering party cannot truthfully admit or deny the matter,--.-A denial shall fairly meet the

substance of the requested admission, and when good faith requires that a party qualify his answer

or deny only a part of the matter of which an admission is requested, the partvhe shall specify so
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much of it as is true and qualify or deny the remainder^.-An answering party may not give lack of

information or knowledge as a reason for failure to admit or deny unless the partvhe states that

ahe has-^e reasonable inquiry has been made and that the information known or easily

obtainable by4gin-is insufficient to enable thepartvhim to admit or deny_-A party who considers

that a matter of which an admission is requested presents a genuine issue for trial may not, on that

ground alone, object to the request; hl e partyl3e may, subject to the provisions of paragraph 3 of

Rule 215, deny the matter or set forth reasons why the nartyhe cannot admit or deny itL.-

2_.-Effect of Admission_.-Any matter admitted under this rule is conclusively established as to

the party making the admission unless the court on motion permits withdrawal or amendment of

the admission,_.-Subject to the provisions of Rule 166 governing amendment of a pre-trial order,

and Fule166b-6Rule 5 governing the duty to supplement discovery responses, the court may

permit withdrawal or amendment of responses and deemed admissions upon a showing of good

cause for such withdrawal or amendment if the court finds that the parties relying upon the

responses and deemed admissions will not be unduly prejudiced and that the presentation of the

merits of the action will be subserved thereby_-Any admission made by a party under this rule is

for the purpose of the pending action only and neither constitutes an admission by him for any

other purpose nor may be used against him in any other proceeding_.-
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RULE 14. Deaositions Upon Oral Examination

1. When Depositions May Be Taken. At any ti me no later than 30 days before the end of

anva ov licable Di Perio

R%%ffea f

ra a 30 d befi re mai. v hich Occ,-urs n

, any party may take the testimony of any person,

including a party, by deposition upon oral examination, which, unless taken pursuant to Rule 16,

will be recorded stenographically by any officer authorized to take depositions as provided by law.

A party may take a deposition prior to the appearance date of any defendant only upon leave of

court, granted with or without notice.

2. Notice; Subpoena

a A party proposing to take a deposition upon oral examination must give reasonable

notice in wfifingto every other party. The notice shall state the name of the deponent; -and the

time and the place of the taking of the deposition, and shall be filed and served. The notice shall

also state the identity of persons who will attend the deposition other than the witness, parties,

spouses of parties, counsel, employees of counsel, and the officer taking the deposition. If any

party intends to have any other persons attend, that party must give reasonable notice to all

parties of the identity of such other persons. If a subpoena commandingproductiondnses^es^

under Rule 24 is to be served on the person to be examined, the designation of materials to be

produced as set forth in the subpoena shall be attached to or included in, the notice.

b. A party may in the -notice name as the deponent a public or private corporation,

partnership, association, governmental agency, or other organization and describe with reasonable

particularity the matters on which examination is requested.

a3e^offiser-s

eaeft

perse . In response, the organization so named shall designate one or more persons to

testify on its behA and may set forth, for each person designated, the matters on which the

person will testify. The person so designated shall testify as to matters known or reasonably
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3. Production. A witness also may be compelled by subpoena commanding productiondoees

tesu^ under Rule 24 to produce at the deposition documents or tangible things within the scope

of Rule 3 and within the witness' care, custody or control.

4. Party. When the deponent is a party, or a person subject to the control of a party,6 service

of the notice upon the party's attorney shall have the same effect as a subpoena served on the

deponent. The notice to such a deponent may be accompanied by a request made in compliance

with Rule 11 for the production of documents and tangible things at the deposition. The

procedure of Rule 11, including the 30 days notice requirement, shall apply to the request and the

response, and it shall be considered a written request for discovery subject to the provisions of

Rule 5.

5. Time and Place. The time and place designated for the deposition shall be reasonable.

The place shall be in the county of the witness' residence or, where the witness is employed or

regularly transacts business in person or at such other convenient place as may be directed by the

court in which the cause is pending; provided, however, the deposition of a party or the persbn or

persons designated by a party under paragraph 2.b. above may be taken in the county of suit. A

nonresident or transient person may be required to attend in the county where a witness is served

with a subpoena, or within one hundred fifty miles from the place of service, or at such other

6 Comment: This Rule applies to some experts as well as a partys other employees and agents. For example, a
retained expert is ordinarily within the control of a party. A treating physician who is testifying as an expert
witness may not be in the control of a party, however.
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convenient place as the court may direct. The witness shall remain in attendance from day to day

until such deposition is begun and completed.

6. Denosition b Z°elenhone. An ma Monan le nor wn DAGC inS]

denosition will be taken by telephone or other remote electronic means . For the purposes of this

14. 215-1a and 215-2a. a d °Dq siti n lhQns Y WSTIlc[ $TlQ

at the place where the deponent is to answer the questions asked. The officer taking the

deposition may be located with the deposing parties instead of with the witness if the witness is

Qlaced under oath by a person present with the witness who is authorized, in that jurisdiction. to

administer oaths.

7. Protective order. A por deponent may include in a motion for protective order

Qursuant to Rule 8 an objection to the time and place designated for a deposition. If the movant

had less than ten (10) days notice of the deposition. the filing of the motion excuses compliance

with the notice or subpoena until the motion is overruled. If the movant had at least 10 da.Xs

notice of the deposition, the movant must comply with the notice or subpoena unless the motion

is granted, or the movant demonstrates that it was unable to obtain a ruling on the motion despite

itsgood faith efforts to do so pursuant to any applicable local ndes.

Discovery Subcommitiee
Draft for 5/19/95 SCAC meeting Page 34

I



4

I
I
I
I
I
I
I
I
I
I
I
1
I
I
I
I
I

RULE 15. Examination, Obiection, and Conduct During Oral Denositiona

1. Oath; Examination. Every person whose deposition is taken upon oral examination shall

first be placed under oath. The parties may orally examine and cross-examine the deponent. Any

party, in lieu of participating in the oral examination, may serve written questions in a sealed

envelope on the party proposing to take the deposition who shall transmit them- to the deposition

officer who shall open the envelope and propound them to the witness.

2. Time Limitation. The time a party takes to examine and cross-examine deponents upon

oral examination shall be limited.

efendants,

agamg

elefleafif

ab. Time per deposition. Each side may conduct one deposition that is subject to no per

deposition time limit. For all other depositions, no side shall examine or cross-examine a single

fact witness for more than three (3) hours or a single expert witness for more than six (6) hours.

If a witness has been deposed as a fact witness and is thereafter designated as an expert. the

witness may be redeposed for the time remaining within the 6 hour limit. Third-party defendants

may examine a single witness regarding issues upon which they oppose defendants for no more

than 1 additional hour.

be. Record ojdeposition time. Breaks during depositions do not count against any par't}'s

deposition time limitation. The officer taking the deposition shall state as part of the certificate

required by Rule 206 the amount time each examiner used to examine the deponent.

3. Conduct during the deposition. The oral deposition shall be conducted in the same

manner as if the testimony were being obtained in court during trial. Counsel are expected to

cooperate with and be courteous to each other and the deponents. Private conferences between
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deponents and their attorneys during the actual taking of the deposition are improper except for

the purpose of determining whether a privilege should be asserted. Private conferences may be

held, however, during agreelnemal recesses and adjournments. ffthe lawyers and witnesses do

not comply with this rule. Tthe court may allow statements, objections and discussions conducted

during the oral deposition that reflect upon the veracity of the testimony tobe introduced in

trial.'dence at -uF

4. Instructions not to answer. Instructions to the deponent not to answer a question are

improper except (a) to preserve a privilege against disclosure, (b) to enforce a limitation on

evidence directed by the court, (c) to protect a witness from an abusive question, or (d) to make a

motion under paragraph 5. Should a court later order the deponent to answer a question to

which the deponent was instructed not to answer, the court may impose an appropriate sanction

for discovery abuse pursuant to Rule 215. .

5. Terminating the deposition. A party or the deponent may move to terminate or limit the

depositiorrp when the time-limitations-for_the deposition have expir-ed-or- when- -

the deposition it is being conducted or defended not in accordance with these rulesin ba+dfiAthef-

a HnfeasEfftae E!FHF3EH+EkRS- Efie aeHone^

Upon demand of the moving party or deponent, the deposition shall be suspended for the time

necessary to file a motion for protective order and secure a ruling thereon. Should a court rule

that the deposition should not have been terminated, the court may impose an appropriate

sanction for discovery abuse pursuant to Rule 215.

6. Objections to testimony. Objections during the oral deposition are improper except'the

following objections to the form of the question or the responsiveness of the answer: "Objection,

leading;" "Objection, form;" and "Objection, nonresponsive." These objections shall be stated as

phrased and will be waived if not made at the takinQ of the deposition. A narrative objection will

not preserve the objection for the court's later determination. Upon request, the objecting party

shall explain the grounds of the objection clearly and concisely, in a non-argumentative and non-
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RULE 16. Non-Stenogrraphic Recording -

1. Non-stenographic Recording. Any party may cause the testimony and other available

evidence at a deposition upon oral examination to be recorded by other than stenographic means,

including videotape recordings, without leave of court, and the non-stenographic recording may

be presented at trial in lieu of reading from a stenographic transcription of the deposition, subject

to the following rules:

a. Any party intending to make a non-stenographic recording shall -give reasonable prior

notice in writing to the deponent and other parties, either in the deposition notice or in

vnitkWtherwise, of the non-stenographic method by which the testimony will be recorded and

whether or not a certified court reporter will be present to record and transcribe the testimony. If

a certified court reporter will not be present, the person recording the testimony (the "recorder")

must arrange for the presence of a notaa public who can administer the oath to the deponent.

The party requesting the non-stenographic recording will be responsible for talcing, preserving,

and maintainin the ori 'nal non-stenographic_recording_and_assuring that the recorded - -- -- -

testimony will be intelligible, accurate and trustworthy. MtUgftlpffle

b. Any party may designate another method to record the deponent's testimony in addition

to the method specified. The additional record or transcript shall be made at the expense of the

designating party, unless the court otherwise orders.

c. Any party shall have reasonable access to the original non-stenographic recording and

may obtain a duplicate copy at its own expense.

d The partyside initiating the non-stenographic recording shall bear the expense of the non-

stenographic recording, subject to an order of the court, upon motion and notice, at the

conclusion of the case; taxing the expense as court costs.

2. Certificate. The recorder shall make a duly sworn certificate that accompanies the original

recording that shall state the following:

Disoovery Subcommittee
Draft for 5/19/95 SCAC meeting Page 38

I



I
I
I

I

U

I
I

11
I

a. that the witness was duly sworn:

b . that the recording is an accurate and complete recording of the testimony given by the

witness:

e

exhibits:

amount of charges for the recorder'

d. that the original recordin ether withDR

Darere

;OL ie

on

f allxhibits- if any-isim th

co

^na

ies

on

and custody of the party who requested the non-stenographic recording*

e. That a copy of the certificate was filed and served on all parties pursuant to Rule 21a.

3. Delivery. The recorder, after certification, shall securely seal the original recording and

copies of all exhibits in a wrapper endorsed with the title of the action and marked "Deposition of

(here insert name of witness)." and shall thereafter deliver, or mail in apostpaid, properlX

addressed wra Dil er certified with return recei t reQuested, such denosition recording and conies

of all exhibits, if any, to the partxwho requested the non-stenographic recording, and shall give

notice of deliverv to all parties. The custodial party shall, upon reasonable request: make-the

original deposition recording available for inspection or copying by any other party to the suit.

Upon pavment of reasonable charges therefor. the recorder shall furnish a certified copy of the

deposition recording and accompanying exhibits to any party or to the deponent.

4. Exhibits. If a certified court reporter is not present, the recorder shall. upon the request of

a paartv. mark and annex to the original deposition recording original documents and things

produced for inspection during the examination of the witness. The person producing the

materials may1al offer copies to be marked for identification and annexed to the deQosition

recording and to serve thereafter as originals if the partv affords to all other parties fair

opportunitv at the deposition to verify the copies by comparison with the originals, or 1 offer the

originals to be marked for identification. in which event the materials may then be used in the

same manner as if annexed to the deposition recording. In the event that original exhibits rather

than copies are marked for identification. the recorder shall make copies of all original exhibits to
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if the-witness or

re,presented by an attotney at the deposition_ to the attorney who shall thereafter maintain and

reserve the ori exhibits and shall nroduce any such ori6nal exhibits for hearing or trialum OC

seven 7Ldays notice from any party_ Copies annexed to the original deposition recording may be

used for all Qurposes.

5. Use Deaositions Recorded Only by Non-stenoQraghic means.

a. At trial or summarx judgment. Any part or all of a non-stenographic recording or

transcript of a non-stenographic recording of a deposition that was recorded only by

nonstenoMnhic means can be used at the trial or supporting or opposing a motion for summar^

judgment under the circumstances set forth in Rule 20(1) only if thepartv intending to use the

deposition has obtained a complete transcript of the deposition recording from a certified court

renorter. The certified court reporter shall obtain the original or a certified copy of the deposition

recording, shall transcribe it, and the provisions of Rule 18 shall apply and the provisions_of Rule-

19 shall apply to the extent applicable.2 The certified court reporter shall include in the certificate

a statement that the transcript was made from the original or certified copy of the deposition

recording, and that the transcript is a true record of the recording. If the deposition is to be used

as evidence at the trial, the complete transcript must be served on all parties at least 30 days

before the trial. If the deposition is to be used as evidence supporting or oQposing a motion for

summary judgment. the complete transcript must be served on all parties at the time the

deposition is presented to the court as summary iudgnent evidence.

b. At any other hearing. Any part or all of a deposition recorded only by non-

stenographic means can be used at any hearing of a motion or an interlocutortiproceeding (other

than a summaryjudgment motion) under the circumstances set forth in Rule 20(1) only if the

party intending to use the deposition has obtained a transcript of thatportion of the deposition

7 The provisions concerning certification of swearing in the witness and that the transcript is a true record of the
testimony, as well as the provisions concerning marking exhibits will not apply.
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dina in accordance with this rule At least 20 davs before th It

which the devosition is to be used, the party seeking to use the deposition must file and serve a

written desi anano n sneci 1) the name of the deoone

2) t h e name and address of the certif i ed court r Mone t th

ReD0

VSi^]

n the PS^3

asked

inten

all or part of the deposition recording: and (3) the portions of the deposition recording that the

oa has reauested to be included in a transcript. If the party has desianated only a nart-of the

deposition testimony. any other party may request the named court reporter to transcribe

additional parts of the deposition recording at that party's own expense within 10 days of service

of the designation. The deposition can be used only if the transcript is completed at least 3 days

before the date of the hearing. The provisions of Rule 18 shall not apply and the provisions of

Rule 19 shall applonlv to the extent appropriate. The certified court reporter shall include in the

certificate a statement that the transcript was made from the original or certified copy of th e

deposition recording and that the transcript is a true record of the recording.

c. Certi^'red copy. A certified copy of the deposition recor.ding-is any copy of the original

or another certified copy of the deposition recording that is accompanied by a duly sworn

certificate of the person who made the copy. stating that the copy is accurate and complete.
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RULE 17. Deposition Unon Written Ouestions

-1. Serving Questions; Notice. At any time no later

than 30 da,y^ before the end of anxannlicable Discovery Period or 30 days before trial. whichever

occurs first. any party may take the testimony of any person, including a party, by deposition upon

written questions. A partv may take a deposition prior to the appearance date of any defendant

only upon 1:^leave of court, granted with or without noti

efeaea^ . The attendance of witnesses

and the production of designated items may be compelled as provided in Rule 20291.

2. Notice; written questions.

a A party proposing to take a deposition upon written questions must give notice

to every other partv

20ten-days before the deposition is to be taken. The notice shall state the name and if known, the

address of the deponent, and the time and place of the taking of the deposition, and shall be filed

and served.. .

aae&ess

fla Eafigete

qa^-rae-aeee

Ee

EJFOEIHEffle^

The notice shall also state the identity of persons

who will attend other than the witness, parties, spouses of parties, counsel, employees of counsel,

and the officer taking the deposition. If any party intends to have any other persons attend, that

party must give reasonable notice to all parties of the identity of such other persons. If a

subpoena commandingproduction under Rule 24 is to be served on the person being examined.

the designation of materialsto be produced as set forth in the subpoena shall be attached to or

included in the notice. -

b. -A-A- party may in his notice name as the witness a public or private corporation

or a partnership or association or governmental agency and describe with reasonable particularity
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and may set forth, for each person desigLiated the matters on which the person will testify The

This paragraph does not preclude taking a deposition by any other procedure authorized in these

rules.
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-2& Cross-Questions, Redirect Questions, Recross Questions and Formal

Objections. Any party may serve cross-questions upon all other parties within ten days after the

notice and direct questions are served. Within five days after being served with cross-questions a

party may serve redirect questions upon all other parties. Within three days after being served

with redirect questions a party may serve recross questions upon all other parties. Objections to

the form of written questions are waivedunless served in writing upon the party propounding

them within the time allowed for serving the succeeding cross or other questions and within five

days after service of the last questions authorized. The court may for cause shown enlarge or

shorten the time.

-34. Deposition Officer; Interpreter. Any person authorized to administer oaths

including notaries public (whether or not the person is a certified shorthand reporter), is an officer

who is authorized to issue a subpoena or subpoena commandingproductiond}esestesum under

Rule 24 for a written deposition, and is an officer before whom a written

deposition may be taken. An officer who is authorized to take a written deposition shall have

authority, when the officerhe deems it expedient, to summon and swear an interpreter to facilitate

the taking of the deposition.

-45. Officer to Take Responses and Prepare Record. A copy of the notice and copies

of all questions served shall be delivered by the party taking the deposition to the officer

designated in the notice, who shall proceed promptly to administer an oath to the witness in the

manner provided in paragraph 12 of Rule 15294, to record We the testimony of the witness in

response to the questions N at the time the

testimony is givem and thereafter to transcribe the testimon, or Qersonallv to supervise another

who transcribes the testimony^and to prepare, certify and deliver the deposition transcri Dt. in the
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manner provided by Rules 18 and 23203-&^, attaching thereto the copy of the notice and

questions-^eee'wed-h-im-

04ee

2111e Ue^

Discovery Subcommittee
Draft for 5/19/95 SCAC meeting Page 45

I



I
I
I

I
I

I
I
I
I

I
^
1
I
I

Rule 18 . Submission to Witness; Changes; Signing. redline from current rule 20

When i ' nthe testimony is fully transcribed, the deposition officer shall tF^t a

provide the original deposition transcript to the witness or if the witness is e-p"vith ea

aaefleya€FeeerIrgresented by an attorney at thedeposition. to the attorney representing the

witness-e€feeeFd, for the witness' examination and signature,-by4heN*ness-before any officer

authorized to administer an oath, unless such examination and signature are waived by the witness

and by the parties. No erasures or obliterations of any kind are to be made to the original

testimony as transcribed by the deposition officer. Any changes in form or substance which the

witness desires to make shall be furnished to the deposition officer by the witness, together with a

statement of the reasons given by the witness for making such changes. The changes and the

statement of the reasons for the changes shall be attached to the deposition by the deposition

officer. The deposition transcript and any changes shall then be subscribed by the witness under

oath, before any officer authorized to administer an oath, unless the parties by stipulation waive

the signing or the witness is ill or cannot be found or refuses to sign. If the witness does not sign

and return the original deposition transcript within twenty days of its submission to him or his

counsel of record, the deposition officer shall sign a true copy of the transcript and state on the

record the fact of the waiver of examination and signature or of the illness or absence of the

witness or the fact of the refusal to sign together with the reason, if any, given therefor. The copy

of the deposition transcript may then be used as fully as though signed, unless on motion to

suppress, made as provided in Rule 207, the Court determines that the reasons given for the

refusal to sign require rejection of the deposition in whole or in part.
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current Rule 2061

-1. Certification. The officer shall attach as part of the deposition transcript a certificate

duly sworn by such officer which shall state the following;

(i) that the witness was duly sworn by the officer;

(ii) that the transcript is a true record of the testimony given by the witness;

(iii) the amount of charges for the officers preparation of the completed deposition transcript

and any copies of exhibits;

(iv) that the deposition transcript was submitted on a specified date to the witness or to the

attorney of record for a party who was the witness for examination, signature and return to the

officer by a specified date;

(v) that changes, if any made by the witness, in the transcript and otherwise are attached thereto

or incorporated therein;

(vi) that the witness returned or did not return the transcript;

(vii) that the original deposition transcript, or a copy thereof in event the original was not

returned to the officer, together with copies of all exhibits, is in the possession and custody of the

attorney or party who asked the first question appearing in the transcript for safekeeping and use

at trial;

(viii) that a copy of the certificate was served on all parties pursuant to Rule 21a.

-The officer shall file with the court in which the cause is pending a copy of said certificate, and

the clerk of the court where such certification is filed shall tax as costs the charges for preparing

the original deposition transcript and making and attaching copies of all exhibits to the original

deposition.

-2. Delivery. Unless otherwise requested or agreed to by the parties on the record in the

deposition transcript, the officer, after certification, shall securely seal the original deposition
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transcript, or a copy thereof in the event the original is not returned to the officer, and copies of

all exhibits in a wrapper endorsed with the title of the action and marked "Deposition of (here

insert name of witness)," and shall thereafter deliver, or mail in a postpaid, properly addressed

wrapper, certified with return receipt requested, such deposition transcript and copies of all

exhibits to the ettemeyer-party who asked the first question appearing in the transcript, and shall

give notice of delivery to all parties._ The custodial attorney shall, upon reasonable request, make

the original deposition transcript available for inspection or photocopying by any other party to

the suit. Upon payment of reasonable charges therefor, the officer shall furnish a copy of the

deposition transcript to any party or to the deponent.

3. Ezhibits._ Original documents and things produced for inspection during the

examination of the witness shall, upon the request of a party, be marked for identification and

annexed to the deposition transcript and may be inspected and copied by any party, except that

the person producing the materials may (a) offer copies to be marked for identification and

annexed to the deposition transcript and to serve thereafter as originals if the partv he affords to

all other narties fair opportunity at the deposition to verify the copies by comparison with the

originals, or (b) offer the originals to be marked for identification, in which event the materials my

then be used in the same manner as if annexed to the deposition transcript. _In the event that

original exhibits rather than copies are marked for identification, the deposition officer shall make

copies of all original exhibits to be annexed to the original deposition transcript for delivery, and

shall thereafter return the originals of the exhibits to the witness or party producing them, and

such witness or party shall thereafter maintain and preserve the original exhibits and shall produce

any such original exhibits for hearing or trial upon seven (7) days notice from any party._ Copies

annexed to the original deposition transcript may be used for all purposes.

HFIBBeaufa

I
I

BY-HiRSIORSe NsRule-e

e aeees

Discavery Subcommittee
Draft for 5/19/95 SCAC meeting Page 48

I



I
I
I
I
I
I
I
I
^
I
I
I
I
I
I
I
I

theeeuft:

aefesi^

aeHe

SeTex^iv.P. 2let-

E13esffiae

Disoovery Subcommittee
Draft for 5/19/95 SCAC meeting Page 49

I



I
I
I
I
I
I

I
I
I
I
I
I
I
I
I
I

Rule 20. Use of Deposition Transcripts in Court ProceedinQs. [redGned from current Rule

207]

-1_^Use of Depositions T-i anseripts-in Same Proceeding_

--a . Ilse of deposition trrn^scripts or recordings .-At

the trial or upon the hearing of a motion or an interlocutory proceeding, any part or all of a

deposition taken in the same proceeding, insofar as admissible under the Texas Rules of Civil

Evidence, may be used by any person for any purpose against any party who was present or

represented at the taking of deposition or who had reasonable notice thereof -Further, the Texas

Rules of Civil Evidence shall be applied to each question and answer as though the witness were

then present and testifying_.-Unavailability of the deponent is not a reauirement for admissibilitv

Depositions_ shall include (1) the original or a certified copy of a the e^gal-transcripts of a

stenogranhic recordingcompl3dng with Rule 19. er-(2) the origanal or a certified copy of a

transcript of a non-stenographic recordingLcomplying with Rule 16(5). or anyeerOed-eepies

thereef (3) the nJUnai^

a certified copv of a nonstenoaranhic recording of the denosition, if the anplicable povisions of

Rule 16(5) have been satisfied.

-b : P " e

proceedinQ. " Substitution of parties pursuant to these rules does not affect the right to use

depositions previously taken; and, when a suit has been brought in a court of the United States or

of this or any other state and another suit involving the same subject matter is brought between

the same parties or their representatives or successors in interest, all depositions lawfully taken in

each suit may be used in the other suit(s) as if originally taken therefor_-

^#PrnWes ioined aher

deposition taken. -If one becomes a party after the deposition is taken and has an interest similar

to that of any party described in a or b. above, the deposition is admissible against that par yWm
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only if that partvhe has had a reasonable opportunity, after becoming a party, to redepose the

deponent, and has failed to exercise that opportunity.

2_r-Use of Depositions Tiaegeri$ts-Taken in Different Proceeding,--At the trial or upon the

hearing of a motion or an interlocutory proceeding, any part or all of a deposition taken in a

different proceeding may be used subject to the provisions and requirements of the Texas Rules of

Civil Evidence= Further, the Texas Rules of Civil Evidence shall be applied to each question and

answer as though the witness were then present and testifying_.-

-3. Motion to Suppress.

a Depositions recorded stenographically. When a depesitien-transcript of a

deposition that has been recorded stenographically has been delivered by the deposition officer

pursuant to Rule 206 and notice of delivery given at least one entire day before the day on which

the case is called for trial, errors and irregularities in the notice of delivery, and errors in the

manner in which the testimony is transcribed or the deposition transcript is prepared, signed,

certified, sealed, endorsed, delivered, or otherwise dealt with by the deposition officer under

Rules 18203 and 192-06 are waived, unless a motion to suppress the deposition transcript or some

part thereof is made and notice of the written objections made in the motion is given to every

other party before the trial commences.

b. Depositions recorded only by non stenographic means. When a transcript of a

deposition -that has been recorded only by non-stenog_raphic means has been delivered by the

certified court reporter pursuant to Rule 16(3) and notice of delivery given at least 30 davs before

the day on which the case is called for trial. errors and irregularities in the notice of delivem and

errors in the manner in which the testimony is recorded or transcribed or the deposition transcriyt

is preQared, signed. certified. sealed. endorsed, delivered, or otherwise dealt with by the

deposition officer under Rule 16 are waived, unless a motion to suppress the deposition transcript

or recording or some part thereof is made and notice of the written objections made in the motion

is given to every other narty before the trial commences.
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Rule 21: Comnelling Production from Nonpa

1. When production may be compelled. A uny o later tha 30 UE

of any applicable Discovery Period or 30 days before triaL whichever occurs first, any nM may

have issued and served upon anyperson not a partv to the suit a subpoena under Rule 24

compellingproduction of documents or tangible things within the scope of Rule 3 and within the

person's care. custody. or control.

2. Notic subaoena. D'EA ron_osing to com el modu nfromanonvam mu99 ve

reasonable notice to every other party. The notice shall state the name of the nonpartyfrom

whom production is sought to be compelled. the time and place for the production, and shall be

filed and served. The notice shall set forth the items to be produced or inspected, either by

individual item or by category. and describe each item and category with reasonable particularitv.

ffthe reguestingoarty intends to sample or test the requested items. the desired testing and

sampling shall be described with sufficient specificity to inform the nonpartv of the means,

manner, and procedure for testing or samnlina.

3. Time and place. The time and placedesignated for the production shall be reasonable.

The place shall be in the county of the nonparty's residence or, where the nonparty is emploved or

regularly transacts business in person or at some other convenient place as may be directed by the

court in which the cause is pending. A nonresident or transient person may be e required to

produce documents and things in the county where served with a subpoena or within 150 miles

from the place of service.
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RULE 22. Physical and Mental Examinations

1. -{a}Order for Examination. At any tim n later than 30 da sbefc re the end of

gpplicable Discovery Period or 30 days before trial. whichever occurs first. When the mental or

physical condition (including the blood group) of a party, or of a person in the custody,

conservatorship or under the legal control of a party, is in controversy, the court in which the

action is pending may order the party to submit to a physical or mental examination by a physician

or psychologist or to produce for examination the person in his custody, conservatorship or legal

control. The order may be made only on motion for good cause shown and upon notice to the

person to be examined and to all parties and shall specify the time, place, manner, conditions, and

scope of the examination and the person or persons by whom it is to be made. Except as provided

in subparagraph 4(d) of this rule, an examination by a psychologist may be ordered only when the

party responding to the motion has identified a psychologist as an expert who will testify.

2. -{'LAF-Report of Examining Physician or Psychologist.

u.4-) If requested by the party against whom an order is made under this rule or-

the person examined, the party causing the examination to be made shall deliver to him a copy of

a detailed written report of the examining physician or psychologist setting out his findings,

including results of all tests made, diagnoses and conclusions, together with like reports of all

earlier examinations of the same condition. After delivery the party causing the examination shall

be entitled upon request to receive from the party against whom the order is made a like report of

any examination, previously or thereafter made, of the same condition, unless, in the case of a

report of examination of a person not a party, the party shows that the partvhe is unable to obtain

it. The court on motion may make an order against a party requiring delivery of a report on such

terms as are just, and if a physician or psychologist fails or refuses to make a report the court may

exclude his testimony if offered at the trial.

This subdivision applies to examinations made by agreement of the parties,

unless the agreement expressly provides otherwise. This subdivision does not preclude discovery
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of a report of an examining physician or psychologist or the taking of a deposition of the physician

or psychologist in accordance with the provisions of any other rule.

Effect of No Examination. If no examination is sought either by agreement or

under the provisions of this rule, the party whose mental or physical condition is in controversy

shall not comment to the court or jury on his willingness to submit to an examination, on the right

of any other party to request an examination or move for an order, or on the failure of such other

party to do so.

4. Arising Under Title II, Family Code. In cases arising under Title

II, Family Code, on the court's own motion or on the motion of a party, the court may appoint:

a.-<4-} one or more psychologists to make any and all appropriate mental

examinations of the children who are the subject of the suit or any other parties irrespective of

whether a psychologist has been listed by any party as an expert who will testify.

b.-{-2) non_-physician experts who are qualified in paternity testing to take blood,

body fluid or tissue samples and to conduct such tests as ordered by the court.

5.-(e) Definitions. For the purpose of this rule, a psychologist is a person licensed or

certified by a State or the District of Columbia as a psychologist.
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RULE 23. Motion for Entry IInon Propertv g

1. Motion. At any time no later than 30 davs before the end of M applicable Discovery Period

or 30 days before trial. whichever occurs first.

1(2);the court in which the action is pending may order any person, including a person not a

to the pending suit to allow try upon

oE

designated land or other property for the purpose of inspection and measuring, surveying,

photographing, testing, or sampling the property or any designated object or operation thereon

when the land or property is relevant to the subject matter of the action. The order may be made

nlv on motion for-zood causeshown and shall I)e he time. vlace, manner, conditions. scone

of the i,nspectiom and a description of any desired testing or sampling, sufficient to inform the

person of the means, manner and procedure for testing or sampling- and the persons or persons by

whom the inspection. testing or samplingis to be made.

2. Service. A true copy of the motion and order setting hearing. shall.be served on the

person in possession or control of the property and all parties. If the person in possession or

control of the property is not a party to the action. service shall be made in the same manner as

service of citation as provided by Rule 106.

aearing.nd e^
^tee-r^erts-e 4AeFBFeee

61V
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g Changes to make this new rule similar to Motion for Physical/Mental exam.
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RULE 24: Subpoena 9 [new rule]

1. Form; Issuance.
a. The style of every subpoena shall be "The State of Texas." Every subpoena

shall:

(1) state the style of the suit, its cause number, the court in which the suit is pending,

the date of its issuance, and the party at whose instance the witness is summoned;

(2) command the person to whom it is directed to

(a) attend and give testimony for a deposition, hearing or trial; or

(b) produce and permit inspection and copying of designated documents or

tangible things in the possession, custody or control of that person, , at a time and place therein

specified, and produce such documents as they are kept in the usual course of business or

organized and labeled to correspond with the designated categories. A person commanded under

this subsection need not appear in person at the place of production or inspection unless a

command to attend and give testimony at a deposition, hearing or trial is joined with a command

under this subsection or issued and served separately.

b. The subpoena shall issue from the court in which the suit is pending, except that a

subpoena for a deposition in a sister state or foreign country shall be issued pursuant to Rule 188.

c. The clerk of the district or county court, or justice of the peace shall issue the subpoena

and a copy thereof for each witness subpoenaed to a party requesting it, who shall complete it

before service. An attorney authorized to practice in the State of Texas, as an officer of the court,

may also issue and sign a subpoena on behalf of the court. Any officer authorized to take

depositions and any certified short-hand reporter may issue and sign a subpoena for a deposition

or production, and shall do so immediately upon proof of service of a notice to take a deposition

under Rule 14 or 17, or a notice to compel production under Rule 21.

2. Service.

9 This new rule is largely based upon FRCP 45, but contains many of the provisions in current TRCP 177-178.

Discovery Subcommittee
Draft for 5/19/95 SCAC meeting Page 56

I



I
I
I
I
I
I
I
I

I
I
I
1
I
I
I
I

a. Any sheriff or constable of the State of Texas or any person who is not a party and is

not less than 18 years of age may serve a subpoena by delivering a copy to the witness and

tendering to that person any fees required by law.10

b. Subject to the provisions of applicable law, a subpoena may be served at any place

within the State of Texas.

c. Proof of service shall be made by filing the witness' signed written memorandum

attached to the subpoena showing acceptance thereof or a statement of the date and manner of

service and the names of the person served, certified by the person who made the service.

3. Protection of Nonparties Subject to Subpoenas

a. A party responsible for the issuance and service of a subpoena shall take reasonable

steps to avoid imposing undue burden or expense upon a nonparty subject to that subpoena.

b. Subject to paragraph (d)(2) of this rule, a nonparty commanded to produce and permit

inspection and copying of designated documents and things, within 10 days after service of the

subpoena or before the time specified for compliance if such time is less than 10 days after

service, may serve upon the party at whose instance the witness is summoned written objection to

inspection or copying of any or all of the designated materials. If objection is made, the party at

whose instance the witness is summoned shall not be entitled to inspect and copy the materials

except pursuant to court order. At any time after an objection is made, the party serving the

subpoena may, upon notice to the person commanded to produce, move for an order to compel

the production.

c. Within 10 days after service of the subpoena or before the time specified for

compliance if such time is less than 10 days after service, the person served with the subpoena

may, upon notice to the party at whose instance the witness is summoned, move for a protective

order in the court in which the action is pending or a district court in the county in which the

subpoena was served. The court shall make such orders in the interests of justice necessary to

10 Fees provided for in CPRC chapter 22.
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protect the movant from undue burden, unnecessary expense, harassment or annoyance, or

invasion of personal, constitutional, or property rights.

d. If the subpoena directs the nonparty to attend and give testimony or to produce

documents or things at a hearing or trial less than 10 days after the date of service, the nonparty

may make its objections or motion for protective order to the court at the time specified for

compliance.

e. If the party seeks production of patient records from a physician or professional as

defined in Rules 509 or 510 of the Texas Rule of Civil Evidence, the party shall serve a copy of

the subpoena upon the patient or, if the patient is a party represented by an attorney, upon the

attorney. The patient may make any objection or motion for protective order in the same manner

as the person served with the subpoena.

4. Duties of Nonparties in Responding to Subpoenas

a. A person responding to a subpoena to produce documents shall produce them as they

are kept in the usual course of business or shall organize and label them to correspond with the

categories in the demand.

b. When information or materials subject to a subpoena is withheld on a claim that it is

privileged from discovery, the person subpoenaed shall withhold the privileged materials or

information from the response and make a withholding statement, stating that information or

materials responsive to the subpoena have been withheld and the privileges(s) relied upon. The

party serving the subpoena may thereafter request a description of the withheld materials, and

within 15 days of service of that request, the subpoenaed person shall describe the nature of the

documents, communications, or things not produced sufficient to enable the demanding party to

contest the claim.

c. If a subpoena commanding testimony is directed to a public or private corporation,

partnership, association, governmental agency, or other organization, and the matters on which

examination is requested are described with reasonable particularity, the organization so named
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shall designate one or more persons to testify on its behalf as to matters known or reasonably

available to the organization.

5. Contempt. Failure by any person without adequate excuse to obey a subpoena served

upon that person may be deemed a contempt of the court from which the subpoena is issued or a

district court in the county in which the subpoena is served.
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Part Two. Pretrial Conference

RULE 166. Pretrial Conference

1. Conference. When appropriate, the court may order the attorneys for the parties and the

parties or their duly authorized agents to appear before it for a pretrial conference. There may be

more than one pretrial conference. The court may consider any matter than may aid in the

disposition of the action, including:

a The settlement of the case;

b. Referral of the case to alternate dispute resolution;

c. Development of a scheduling order, including a Discovery Control Plan;

d Determination of uncontested and contested issues of law and fact; and

e. Trial procedure, including exchange of fact witnesses, other than rebuttal or

impeaching witnesses the necessity of whose testimony cannot reasonably be anticipated

before trial, exchange of expert witnesses, exchange of proposed jury charges or findings of

fact and conclusions of law, and exchange of exhibits.

2. Order. The court shall make an order that recites the action taken at the pretrial

conference. This order shall control the subsequent course of action, unless modified to prevent

manifest injustice.
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I Part Three. Other Rules Affected By Subcommittee Proposals

RULE 63. Amendments and Responsive Pleadings

Parties may amend and supplement their pleadings and respond to other parhWpleadings

without leave of court no later than sixty (60) days before the end of the discovery period or five

(5) days after receipt of notice of the first trial setting, whichever is later. Thereafter, parties may

file pleadings that amend, supplement, or respond only with leave of court or upon the agreement

of the parties. Leave shall be granted unless..there is insufficient time to complete discovery that

would be made necessary by the amendment, supplement, or response, in which case leave shall

be denied or the discovery period extended. Leave shall not be granted if it would unreasonably

delay the trial.
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