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Rule 226. Oath to Jury Panel

Before the parties or their attorneys begin the examination of
the Jurers—whose names—have—thusbeen—listed jury panel, the jurors
shall be sworn by the court or under its direction as follows:
"You,—and—each—ofyou;—& Do you solemnly swear or affirm that you
will give true answers give to all questions prepeunded—teo—you

concerning your qualifications as a juror—se—help—you—Goed=2"

Notes and Comments

Comment to 1995 change:

Doc #26203 2



B . e 4

Rule 226a. Admonitory Instructions to Jury Panel and Jury

The eeurt judge shall give such—admonitery the following
instructions to the jury panel and to the jury-as-may-be-preseribed
by—the—Supreme—Court—in—an—order—or—orders—entered—for—that
purpese. If the case is tried to a six-person jury, the references

to ten or eleven jurors in these instructions should be changed to

read “five."

PART 1 = JURY PANEL

After the members of the panel have been sworn as provided in

Rule 226 and before the voir dire examination, the judge shall read

to the Jury panel the following instructions, with such

modifications as the circumstances of the particular case may

require:
Ladies—and—Centlemen Members of the Jury Panel: The case that is

now on trial is vs. .

This is a civil aetien lawsuit whieh that will be tried before a

Doc #26203 3



jury. Your duty as jurors will be to decide the disputed facts.
It is €he my duty ef—the as judge to see that the case is tried in
accordance with the rules of law. In—this—ease;,—as—inall eases;,

aets—eof Jury-misconduet-— I instruet—you;therefore—te It is very
important that you follow carefully all instructions that I give

you now and later during the trial. If you do not obey these
instructions I-am—about—te—give—yoeu, it may become necessary for
another jury to re-try this case with all of the attendant
resulting waste of your time here and the expense to the litigants
and the taxpayers of this county for another trial. @Fhese Your
initial instructions are as follows:

1. Do not mingle with—nor talk with the parties, the

lawyers, the witnesses, the—parties; or any other person who might
be connected with or interested in this case, except for casual
greetings. Shey—have—to—follow—these—sare—instruections—and—you
will—understand—it—when—they—84e~ You may not even have casual
conversation about things completely unrelated to this lawsuit with
any of these people.

é. Do not accept frem;—nor—give—to,—any-of-theose-persens any
favors from these people, and do not give them any favors. You

must avoid even hewewer slight favors, such as rides, food or

refreshments.
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3. Do not discuss anything—abeut—this case with anyone;—er
even—mention—it—teo—anyene—whemseever; including your wife—er
husband;—ner-permit-anyone—to-mention—3it spouse. Do not let anyone
discuss the case in your hearing-until-yeu—are-dischargedas—jurers
er—exeused—E£rom—this—ease. If anyone attempts—te-diseuss tries to
talk about the case with you or in your hearing, repert—it—te—me—at
enee tell me or the baliff immediately.

4. The parties—threugh—their—attorneys will now have an
opportunity to talk with you about the case and the parties
involved, and to ask you some have-the—right-te-direet questions +e
each—ef—you—eoncerning about your gualifieatiens; backgrounds,
experiences, and attitudes, and opinions. In questioning you, they
are not meddling in your personal affairs, but are trying to select
a fair and impartial juryers whe—are free from any bias or
prejudice in this particular case.
£rue——Listen to the questions and give £ul} true and complete
answers. Do not conceal information. If vou cannot hear or
understand the guestions, please let me know.

b5. If the—attorneys—asksere a questions direeted—to—you—as
a—group—whieh is asked of the whole panel or part of the panel that
requires an answer en—yeur—part—individuaildy from you, held—up
please raise your hand and keep it raised long enough for everyone
to make a note of those who responded until-yeu-have—answered—the
gquestions.
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ORAL—INSTRUCTIONS

PART 2 - JURY

Immediately after the jurors are selected and have been sworn

as provided in Rule 236, the judge shall give each juror a copy of

the following written instructions and then read them to the jury:

By the your oath whieh-yeu—take—as—jurers, you beeeme are now

officials of this court, and active participants in the publie
administration of justice. I —new—give—you—further—instruetions
whieh—you—must-obey—throughout—this—trial- It is essential to the
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administration of fair and impartial justice that you follow these

instructions:

when—they—doe- You must continue to obey the instructions I gave

vyou earlier. Do not talk about the case with anyvone, and do not
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have any contact with the parties, attorneys, witnesses, or other

interested persons outside the courtroom.

42. Do not even discuss +his the case among yourselves until
after you have heard all of the evidence, the court's charge, the

attorneys' arguments, and until I have sent you to the jury room to

eonsider—your—verdiet begin your deliberations.

evidence—submitted—to—you—under—my-—rulings~ You are the judges of

the facts of this case. It is your duty to listen to and consider

carefully the evidence admitted under my rulings, and to answer the

Doc #26203 8



specific questions about the facts that I will submit to you in
writing.

64. In answering these questions, you can consider only the

evidence admitted during the _trial. Do not make persenal
inspeetiens—ebservationss any investigations;—er—experiments—ner

about the facts of this case. Do _not seek out any information

contained in documents, books, or records that are not in evidence.

Do not make personal inspections or observations outside the
courtroom. Do not let anyone else do any of these things for you.

This avoids a trial based upon secret evidence.

5. The law is determined by the legislature and courts of

this state. You are obligated to follow my instructions about the

law, reqardless of whether you think the law is right or wrondg.

6. puring the presentation of evidence, the attorneys may

make legqal objections. If an objection to a question is sustained,

disregard the question, and do not speculate_about why it was asked

or what the answer might have been. If an objection to a witness's

answer is sustained, disregard that answer. It is not in evidence,

and should not be considered. Do not speculate about or consider

for any reason the objections or my rulings on them.

I stress again that it is imperative that you follow these

instructions, as well as any others that I may give you later. If

vou do not obev these instructions, then it may become necessary

for another jury to retry this case with all of the resulting waste

of vour time here and the expense to the litigants and - the
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taxpavers of this county for another trial. Keep your copy of

these instructions, and refer to them should any gquestion arise
about the rules that govern your conduct during the trial. A

violation of any instruction must be reported to me or the baliff

as soon as possible.
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I¥F- PART 3 - COURT'S CHARGE

The judge shall give That the following written instructions
to the jury, with such modifications as the circumstances of the
particular case may require, shall—be—given—by—the—eourt—te—the
Jury as part of‘the charge: |
Ladies—and Gentlemen—of—theJurys

1. This case is submitted to you by asking questions about

the facts.+ whieh—yeou—mrust—deeide—frem Your answers must be based
only upon the evidence, including exhibits, admitted during the yeu
have—heard—in—this trial.

2. In considering the evidence, you must follow the law set
forth in this charge, as well as all instructions concerning
jurors' conduct that I have given you.

3. You are the sole judges of the credibility of the

witnesses and the weight to be given their testimony;—but—in

s - 1aw c pe b the instructi Sy
: isol 7 ilid this—Sury i1
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5. Do not become a secret witness by telling other jurors

about other incidents, experiences or lawsuits. Do not tell other

Jurors about any special knowledge, information, or expertise you

may have. You nmust confine your deliberations to the evidence

presented in the courtroom. This avoids a trial based upon secret
evidence.
6. Do not discuss or consider attorneys' fees [Omit when

attorneys' fees are in issue.]

7. Do not discuss or consider whether any party has

insurance. [Omit when insurance is admissible.]

8. This charge includes the legal instructions and

definitions that vou should use in reaching your verdict. If no

definition is given, the normal meaning of the words applies. Do

not look up any information in law books or dictionaries.
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39. &inee—eEvery answer that—is required bf the charge is
importants—ne—jurer—should—state—or—econsider—that—any—required
answer—is—neot—important.

410. ¥eu—must Do not decide who you think should win+ and then
try to answer the questions accordingly. Simply answer the
questions+; and do not diseuss—ner concern yourselves with the
effect of your answers.

511. ¥ew—wil} Do not decide £he—answer—te a question by let—er
by—drawing-straws,—er—by any ether-method of chance.

12. bPo—net—return—a—guotient—verdiet—A gquetient—verdiet

If a question calls for a numerical answer, the fiqure should be

one agreed to ﬁy the jurors, not one reached by adding together
each juror's figures and then dividing by the number of jurors to
get an average. .

13. Do not do any trading on your answers}. £That is, one
juror shewld must not agree to answer a—eertain one question ene a
certain way if others jurors will agree to answer another question
another a_certain way.

14. After you retire to the jury room, you will select a
presiding juror. You will then deliberate upon your answers.

15. It ié the duty of that presiding juror:

a. to preside during the deliberations to maintain
order and compliance with all instructions given

you;
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to write, sigqn, and deliver to the bailiff anv

communication to me;

to conduct the vote; and

.

to write your answers in the spaces provided.

16. You may render your verdict upon the vote of ten or more
members of the jury-=——The, but the same ten or more ef—yeu must
agree upon all-ef—the each and_every answers made—and-te—the—entire
yerdiet. ¥e&—yé}%—ae%7—%herefereT—ea%ef—iﬁ%e—aﬂ—agreemeﬁ%—te—be
bound—by—a—majority—er—anyother vete—ef—less—than—ten*—Jurers—

17. If the verdict and—all—ef—the—answers—therein—are is
reached by unanimous agreement, the presiding juror shal} will sign
the verdict on the certificate page for the entire jury.

18. If—any—Jurer—disagrees—as—to—any —answer—made—by—the
verdiet—these—jurers If the verdict is less than unanimous, the
ten or eleven jurors who agree to a&%—ﬁiﬁé%ngs—sha}& each and every
answer will sign the verdict individually on the certificate page.

19. If vou observe a violation of my instructions outside the

jury room, by éither a -juror or any other person, vou must report

that to me or the bailiff.

20. During vour deliberations, any juror who observes a

violation of my instructions shall point out the violation to the

offending juror and caution that dJuror not to violate the

instruction again.

21. You must not discuss the case with anyone, not even with

other members of the jury, unless all of the jurors are in the jury

room. If anyone other than a juror tries to talk to you about_the
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case before vou reach a verdict, tell me or the bailiff

immediately.
22. When you have answered all applicable questions_ and
signed the verdict, you should inform the bailiff before returning

to the courtroom with your verdict.

3 fle $ne ey hadl Hatel ) hoi

tolati . ‘ 3 e g . . 4 ; .
[Instructions.‘ pdefinitions, and queéEioﬁg_'aﬂd——speééa%

instruetions—given—to—the—Jury—will—be—transeribed to be placed

here. ]
CERTIFICATE

We, the jury; have answered the abeve—and-feregeing questions
as shown and as-herein—indiecated—and-herewith return these answers

to the same—inte court as our verdict.

E . 1  dine s (e . -E

: v
Signature of presiding juror, if unanimous. [One signature

line here.)]
unanimeus+) _
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Signatures of juror voting for the verdict, if not unanimous

[Eleven signature lines here.]
PART 4 - JURY RELEASE

TV~

That The judge shall give the jury the following oral
instructions shaﬂ—be—gi—ven—by——the—eeu%t—%e—tl&e——a‘a&*y—after
accepting the verdict has—beenaceepted-by—the—eourt—andbefore—the
Jurers—are—discharged and then release them:

The—court—has—previousty I earlier instructed you £hat—yeu
shoeuld to observe strict secrecy during the trial-and-during yeur

deliberations, and that—yeu—sheuld not to discuss this case with
anyone except other jurors éuring—yeur-deliberatiens while you were
deliberating. I am now about to discharge you. After—your

diseharge Once I have discharged you, you are released from yeur

secrecy and from all the other orders that I gave you. You will

£hen be completely free to discuss the anything about this case and

your—deliberations with anyone. Hewewver;—¥You are—alse will be
just as free to decline to diseuss talk about the case and—yeur

deliberations—if—you—wish if that is your decision.
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[Judge's commendation of jurors and the important service they

have performed may be added here.]

Notes and Comments -

Comment to 1995 change:
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Rule 236. eath—te Juryor's Oath

The jury shall be sworn by the court or under its directions+
in—-substanee as follows: "¥eu;,—and-each—ef—yoeu;—dDo you solemnly
swear or affirm that inall eases-betweenparties—which-shall-bete
you—submitted;—you will return a true verdict rende¥, according to

the law;—as—it-may-begiven—you stated in the court's charge by—%hé
eourt; and e the evidence submitted to you under the rulings of

£he this court+? Se—help—you—-God="
Notes and Comments

Comment to 1995 change:
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Rule 271. Charge to the Jury

Ynless—expressiy waivedby—the-parties;—tThe trial court shall
prepare and—in—epen—eourt—deliver a written charge to the jury.

z

court shall provide counsel with written copies of the proposed
charge, and shall provide a reasonable time-given—them—in-which-te
e*amiae—aﬂé—présen% opportunity for the parties to prepare their

requests and objections +therete and to present them on the

record outside the presence of the jury;—which-ebjeetions—shall—in

the—argument—3is begun; After the requests and objections are made

and ruled upon and any modifications to the charge are made, Fthe

£rialt court shall read the charge to the jury in open court in the

precise words in which it is written;—ineluding—all —guestions,
definitions—and—instruetions—whichthe—eourt—-may-give. The court

shall deliver one or more copies of the written charge to the jury.

The charge shall be 4n
writing; signed by the courty and filed with the clerk—and—shall
be—a—part-of the-record—of-the—eause.

Notes and Comments

Comment to 1995 change:
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Rule 272. Reguigites Standards for the Jury Charge

rutes—aA party who has the burden of pleading a matter shall not
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be entitled to any the submission of any question, instruction, or

definition regarding that matter unless the matter is affirmatively
raised—enly—by—a—general—denial—and—net raised by affirmative
written—pleading—by—that by the party's pleading.

%

b. Comment on the Evidence. The eeurt—shall-—net-in—its
charge eemment shall not directly comment on the weight of the
evidence or advise the jury of the effect of £heir any answers, but

the—eourtls—echarge an otherwise proper gquestion, instruction, or

definition shall not be objectionable on the ground that it
incidentally comments on the weight. of the evidence or advises the
jury of the effect of their any answers when—it—is—properly a—part
ef—an—instruetion—er—definitien. The charge shall not submit

different shades of the same question, definition, or instruction.

2. Questions

a. In General. The court shall submit £he questions+

: et e s - definiti T c  ded—] 3 i
whieh—are about the disputed material issues of fact raised by the

wreitten pleadings and the evidence.

‘b. Broad Form Submission. ¥n-all—jury-eases—£The court

shall, whenever feasible, submit the eause case by upon broad-form
questions.

C. Conditional Submission. The court may predicate the
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Jury's  consideration of one or more questions upon specified

answers to _another question or questions on which the materiality

of the predicated question or questions depends.

d. Disjunctive Submission. The court may submit a

question disjunctively when it—is—apparant—frem the evidence shows
that only one er—the—ether of the eenditiens—ef—faets matters

inquired about necessarily exists. A proper disjunctive question

is not an impermissible inferential rebuttal submission.

e. Inferential Rebuttal. Inferential rebuttal

questions shall not be submitted in—the—echarge.
3. Instructions and Definitions

a. In General. The -court shall submit such
instructions and definitions as shall be proper to enable the jury
to render a verdict.

b. Burden of Proof. The placing of the burden of proof
may be accomplished by instructions—rather—than or by inclusion in
the questions.

Notes and Comments

Comment to 1995 change:
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Rule—273——Jury-—Submissiens [Repealed.]

objeetions—to—the—ecourtls-charge—

Notes and Comments

Comment to 1995 Change:

Doc #26203 23



Rule 274. 6bjeetions—and—Reguests Preservation of Appellate

Complaints

1. Requests. A party may not assign as error the failure to
give a question, definition, or instruction on a matter which that

party was required to plead unless the record reflects that, after

the conclusion of the evidence and before or at the time of

objecting, the party tendered a gquestion, definition, or
instruction to the judge in writing. Defects in a requested

guestion, definition, or instruction shall not constitute a waiver

of error if the request provides the trial court reasonable

guidance in fashioning a correct question, definition, _or
instruction. If a request has been filed and bears the judge's

Doc #26203 24



signature, it shall be presumed, unless otherwise noted in the

record, that the request was tendered at the proper time.

2. Objections. A party may not assign as error the giving

or the failure to give a guestion, definition, or instruction
unless that party objects thereto before the charge is read to the
jury, stating distinctly the matter objected to and the grounds of

the obijection. An obijection must identify that portion of the

charge to which complaint is made and be specific enough to enable

the trial court to make an informed ruling on the obijection.

Objections shall be either in writing or made orally in the
presence of the court, the court reporter, and opposing_counsel.
It shall be presumed, unless otherwise noted in the record, that a

party making objections did so at the proper time.

3. Obscured or Concealed Objections or Requests. When an

objection or request is obscured or concealed by voluminous

unfounded obijections or requests, minute differentiations or

numerous unnecessary obijections or requests, such objection or

request shall not preserve appellate complaint. No objection to

one part of the charge may be adopted and applied to any other part

of the charge by reference only.

4. Rulings. The court shall make its rulings on objections

in writing or crally on the record before reading the charge to the

qury. It shall be presumed, unless otherwise noted in the record,

that anv rulings were made at the proper time. In the absence of

an express ruling, any objection not cured by the charge is deemed

overruled at the proper time.
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5. Evidentiary Sufficiency Complaints. A claim that there
is no evidence to support the submission of a gquestion, or that the
answer to the question is established as a matter of law, may be
made for the first time after the verdict. A claim that there is
factually insufficient evidence to support the jury's answer to a
question, or that the answer to a question is against the great
weight and preponderance of the evidence, may be made only after
the verdict. Such claims may be made regardless of whether the

submission of the gquestion was requested by the complainant.

Notes and Comments

Comment to 1995 change:
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Rule 275~ —Charge-Read Before-Argument [Repealed.]

Notes and Comments

Comment to 1995 change:

relocated to Rule 271.

Doc #26203

The provisions of Rule 275 have been

27



o

i - - - - - - -“

Rule—276+—— Refusal-er Medifieatien [Repealed.]

Notes and Comments

Comment to 1995 change:
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Notes and Comments
Comment to 1995 change: The provisions of Rule 275 have been

relocated to Rule 272.
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Notes and Comments

Comment to 1995 change:

relocated to Rule 272.
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Rule 279. Omissions From the Charge
1. Omission of Entire Ground. Ypen—appealt—all Any

independent grounds of recovery or ef defense which is not

conclusively established under the evidence, and me all elements of

which is—submitted—er—requested—are that are not referable to any

other ground are omitted from the charge without preservation of

appellate complaint by the party relving thereon, is waived.

2. Omission of One or More Elements. When an independent

ground of recovery or defense consists of more than one element, +f
and one or more of such the elements necessary to sustain such
ground of recovery or defense, and necessarily referable thereto,

are is submitted to and found by the jury, and one or more of such

elements are is omitted from the charge, without—request—er—ob-
jeetion; & \ e actual] Eficiont i I :

finding—thereon; the trial court, at the request of either party,
may after notice and hearing and at any time before the judgment is
rendered, make and file written findings on such omitted element or

elements, if the party aqggrieved by the findings has failed to

preserve appellate complaint with respect to the omitted elements.

in—suppert—ef—the—Jjudgment. If no such written findings are made,

and if the party aggrieved by the findings has failed to preserve

appellate complaint to the omitted elements, sueh the omitted

eltement—er elements shall be. deemed found by the court in sﬁch

manner as to support the judgment if such deemed findings are

supported by legally and factually sufficient evidence. aA—elaim

Chat &) g teqall actualivinoutsioiont 1 '
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reguested-bythe-complainant+= The legal and factual sufficiency of

the evidence to support express findings made under this rule may
be challenged in the same manner as challenges to express findings
in nonjury cases.

Notes and Comments

Comment to 1995 change:
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74th LEGISLATURE—REGULAR SESSION Ch. 137, § 1

Approved May 18, 1995.
Effective September 1, 1995, except as .provided in § 4.

CHAPTER 137

S.B. No. 31

AN ACT

relating to the assessment of attorney’s fees, costs, and damages for certain frivolous lawsuits and
defenses.

Be it enacted by the Legislature of the State of Texas:

SECTION 1. Subtitle A, Title 2, Civil Practice and Remedies Code, is amended by adding
Chapter 10 to read as follows:

CHAPTER 10. SANCTIONS FOR FRIVOLOUS PLEADINGS AND MOTIONS

Sec. 10.001. SIGNING OF PLEADINGS AND MOTIONS. The signing of a pleading or
motion as required by the Texas Rules of Civil Procedure constitutes a certificate by the

signatory that to the signatory’s best knowledge, information, and belzef formed after
reasonable inquiry:

(1) the pleading or motion is not being presented for any improper purpose, including
to harass or to cause unnecessary delay or needless increase in the cost of litigation;
(2) each claim, defense, or other legal contention in the pleading or motion is warranted

by existing law or by a nonfrivolous argument for the extension, modification, or reversal
of existing law or the establishment of new law;

(3) each allegation or other factual contention in the pleading or motion has evidentiary
“support o, for a specifically identified allegation or factual contention, is likely to have

evidentiary support after a reasonable opportunity for further investigation or discovery;
and

(4) each denial in the pleading or motion of a factual contention is warranted on the
evidence or, for a specifically identified denial, is reasonably based on a lack of informa-
tion or belief.

Sec. 10.002. MOTION FOR SANCTIONS. (a) A party may make a motion for sanc-
tions, describing the specific conduct violating Section 10.001.

(b) The court on its own initiative may enter an order describing the specific conduct that
appears to violate Section 10.001 and direct the alleged violator to show cause why the
conduct has not violated that section.

(c) The court may award to a party prevailing on a motion under this section the
reasonable expenses and attorney’s fees incurred in presenting or opposing the motion, and
if no due diligence is shown the court may award to the prevailing party all costs for
inconvenience, harassment, and out of-pocket expenses incurred or caused by the subject
litigation.

Sec. 10.008. NOTICE AND OPPORTUNITY TO RESPOND. The court shall provide a
party who i3 the subject of a motion for sanctions under Section 10.002 notice of the
allegations and a reasonable opportunity to respond to the allegations.

Sec. 10.004. VIOLATION; SANCTION. (a) A court that determines that a person has
signed a pleading or motion in violation of Section 10.001 may impose a sanction on the
person, a party represented by the person, or both.

(b) The sanction must be limited to what is sufficient to deter repetition of the conduct or
comparable conduct by others similarly situated.

(¢) A sanction may include any of the following:

(1) a directive to the violator to perform, or refrain from perfonmng, an act;
, : 977
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Ch. 137, § 1 74th LEGISLATURE—REGULAR SESSION

(2) ian order to pay a penalty into court; and

(3) an order to pay to the other party the amount of the reasonable expenses incurred by

the other party because of the filing of the pleading or motion, including reasonable
attorney’s fees.

(d) The court may not award monetary sanctions against a represented party for a
violation of Section 10.001(2).

(e) The court may mot award monetary sanctions on its own initiative unless the court
issues its order to show cause before a voluntary dismissal or settlement of the claims made
by or against the party or the party's attorney who is to be sanctioned

() The filing of a general denial under Rule 92, Texas Rules of Civil Procedure, shall not
be deemed a violation of this chapter.

Sec. 10.005. ORDER. A court shall describe in an order imposing a sanction under this
chapter the conduct the court has determined violated Section 10.001 and explain the basis
for the sanction imposed.

Sec. 10.006. CONFLICT. Notwithstanding Section 22.004, Government Code, the su-
preme court may not amend or adopt rules in conflict with this chapter.

SECTION 2. This Act takes effect September 1, 1995, and applies only to a pleading or
motion in a suit commenced on or after that date. A pleading or motion in a suit commenced
before the effective date of this Act is governed by the law applicable to the pleading or

motion immediately before the effective date of this Act, and that law is continued in effect for
that purpose.

SECTION 3. The importance of this legislation and the crowded condmon of the
calendars in both houses create an emergency and an imperative public necessity that the

constitutional rule requiring bills to be read on three several days in each house be
suspended, and this rule is hereby suspended.

Passed the Senate on February 1, 1995, by a viva-voce vote, the Senate concurred in
House amendments on May 8, 1995, by a viva-voce vote; passed the House, with
amendments, on May 4, 1995, by a non-record vote.

Approved May 18, 1995.
Effective September 1, 1995.

CHAPTER 138

S.B. No. 32

AN ACT
relating to venue for civil actions.

Be it enacted by the Legislature of the State of Texas:

SECTION 1. Subchapter A, Chapter 15, Civil Practice and Remedies Code, is amended to
‘read as follows: : ' '

‘SUBCHAPTER A. DEFINITIONS; GENERAL RULES (RULE]
Sec. 15.001. DEFINITIONS. In this chapter:

(a) “Principal ofﬁce means a prmczpal office of the cm‘pomim unincorporated associa-
tion, or partnership in this state in which the decision makers for the organization within

this state conduct the daily affairs of the organization. The mere presence of an agency or
representative does not establish a principal office. :

(b) “Proper venue" means:

(1) the venue required by the mandatory prmnszons of Subchapter B or another statute
prescribing mandatory venue: or
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Cufrent Ru&es

Rule 1 No change. ‘
Rule 2 No change.
Rule 3 No change.
Rule 3a No change.
Rule 4 Changes sugpested.
Rule 5 Changes to make conpistent with appeilate rules.
Rule 6 Delete ‘
Rule 7, 8, 10 and 12 Recommend|consolidation with some minor changes.
Rule 9 Delete
Rule 11 { Changes su$gsted.
Rule 14 Delete.
Rule 14b No change.
Rule 14¢ No change.

Repont of Rules 1-19 Subcommittee

03/13/95

Page 1
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Letters fr

SCAC Agenda

Pg,. 000004: ;;No smoking rule

Recotnmend adoption with some changes. See
aew *ule 6.

Pgs. 00002123, 27: Concem over
meaning of "legal holiday” in Rule 4

Seec es made to Rule 4, consistent with

changcs.

Pgs. 000024-25: Certificate of mailing as
proof of mailing, Rule 3

Adopt same rule as appellate rules discussed
carliet m SCAC.

‘standard in TRCP 5(b) for enlarging time

Pg 000030: iConcern over "good cause”

when TRAP rules allow upon "reasonable
explanation,”™

No cHange recommendad at this time. The "good
causel' standard of TRCP 5¢b) applies only when
the mption to cxtend time is filed afier the time to
act has expired. M made within the time to act,
the standard is "for causc.” The TRAP standard
of "redsonable explunation” applies so long as the
requept 1s made within 15 days of the expiration
imke. The Committee ray wam to consider

ing the TRCP mechanism for motions to

iltee does not recommend doing so at

Pg 33.37: Allow service on Sundays,
contrary to Rule 6

ime.
Sub¢ ittee recommends deletion of Rule 6.

Suppl. p. 21-23: Rule 2 should be amended
so TRCP applies to small claims court

Recommendation: No change. TRCP should not
applyito small claims court.

Suppl. p. 24: : Mailbox rule as applied to
Fad Express. .

R-::‘mkndntionz No change as per lengthy
di ion in SCAC concerning TRAP.

Feb. 1995 letter from Terry Jacobson
regarding changing Rule 6 to allow service
of process on{Sundays, at least in family
law matters

Reco dation: Solved by recommended
deletion of Rule 6.

Report of Rules 1-14 Subcommittes
- 03/13/95

Page 2
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Rule 1. Opjectivelof Rules.

The proper objective of rules of civil grocedury is 10 obtain a just, fair, equitable and
impartial adjudication of the rights of lit{gants uader established principles of substantive
law. To the end that this vbjective may be pttained |with as great expedition and dispatch and
at the least expense both to the litigants and to th¢ state as may be practicable, these rules
shall be gwen 2 liberal construction.

Subcommirtee Recommendation: No clange

Rule 2.

ope of Rules.

of Texas in all actions of a civil nature,
Where any statute in effect immmediately
procedure inf lunacy, guardianship, or
in the county court differing trom these

such cxceptions as may be hereinafter stated.
ior to ember 1. 1941, prescribed a rule of
es of degedents, or any other probate proceedings
ules, and not included in the “'List of Repealed
Statutes,” such statutc shall apply: and where statute in effect immediately prior to
September 1, 1941, and not included in the “List qf Repealed Stanrtes,” prescribed a rulc of
procedure in any special statutory proceeding di mg from these rules, such statute shall
apply. All statutes in effect immediately prior to September 1, 1941, prescribing rules of
procedure in bond or recogmizance forfei in{criminal cases are hereby comtinued in
effect as rulas of procedure goveming suchj cases, bt where such statutes prescribed no rules
: apply. [All statutes in effect immediately prior to
September I, 1941, prescribing rules of prbedure jn tax suits are hereby continued in effect
as rules of procedure governing such , but e such statutes prescribed no rules of
procedure in such cases, these rules shall| apply. grovided, however, that Rule 117u shall
control with 'rspect 1o citation in tax suits.

S’ubcommatee Recommendation: No change.
Rule 3. (.m&trucho of Rules.

Unless otherwise expressly provided, the past, pr or future tense shall each mclude the
other; the masculine, feminine, or n gender| shall each include the other; and the
singular andiplural number shall each melyde the other.
Smme Recommendation: No chunge.

' Rule 3¢ Local +tnles.
Each administrative judicial region, district court c.oum'v court, county court at law, and

probate coust, may make and amend logal rules| goveming practice before such courts,
provided:

(1) that any proposed rule or amen shall nat be inconsistent with these rules or with
any rule of the administrative judicial regidn in whigh the court is located,

Report of Rules 1-14 Subcommittee
03/13/9% A Page 3
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(2)no tm:q period provided by these ruleg may bejaltered by local rules;

(3) any proposed local rule or amendment shall
and approved by the Supreme Court of Tekas;,

(4) any pruposed focal rule or amendmént shall
days after its publication in a manner re

attorneys practicing hefore the court or coyrts for

(5) all local rules or amendments ad
available upon request to members of the

(6) no lom;_l rule, order, or practicc of
which fully comply with all requirements
the merits of any matter,

change.

Subconmuﬁee Recommendation: No

not become effective until it is submitted

not become effective until at least thirty

nably(calculated to bring it to the attention of

ich it is made;

ved in accordance hercwith are made

other than local rules and amendments

bf this Rile 3a, shall ever be applied to determine

Rule 4. Cotfiputatioh of Time.

In computing any period of time prescri
by any applicable statute, the day of the jact, ev
penodoftnrpebegmstonmnsnottobeu luded.

d ot allpwed by these rules, by order of court, or

or default after which the demgnated
¢ last day of the period so computed is

to be included, unless it is a Saturday, S day or legal holxday in which evemt the period

runs until the end of the next day that
Saturdays, Sundays and legal holidays shall not
period of five days or less in these rules, gxovpt

is npt a Saturday, Sunday or Icgal holiday.

counted for any purpose in any time
t Saturdays, Sundays and legal holidays

shall be counted for purpose of the three-day pendds in Rules24-and 21a, extending other

periods by three days when service is mad
document transfer, and for purposes of

e by registered or certified mail or by telephomic
# five-day periods provided for under Rules 748,

749, 749a, 749b, and 749c. When the act to be done is the filing of a paper in court, and
clerk's office is closed o inaccessible on m of the period so computed beniod
extends to the end of the next day on whi W the clerk's office is open and accessible, Proof of
closing or inaccessibility of the clerk’s office mav be made by a cetifivate of the clerk or
counsel or bv affidavit of the party.

Subcommattee Recornmendation: The

jotice
se.

notice on Friday of u Monday hearing.
Wednesduy unless a court orders othe

ubcomnlittee recommends that the reference ro
"Rule 21" be deleted so that Saturdays,|Sunday§
three-day notice period required for ndice of

and holidays are not counted for the
arings. The change prevents giving
a Monday hearing must be given on
¢ subcommittee has also added the

language from TRAF proposed Rule 5t regarding a closed or inuccessible clerk's
office. The other change, "which” to "tha},” is merely grammatical.
The Subcommittee also recommends thad the TRCP contain a general rule for

filed papers similar to TRAP 4 as report
would contain the provisions of at least TRCP 4,

Report of Rules 1-14 Subcommitiee
03/13/95

d out o

the Appellate Rules Subcommittee that
12157 74,75 and 57.

Page 4
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When by tlme rules or by a notice given| ther
or allowed tb be done at or within a spec;

time in its discretion (a) with or with

moti

extended by a previous order; or (b) ugon
expiration of the specified period where
may not enlarge the period for tuking any
as stated in these rules.

proper

If any document is sent to the proper cl
or certified mail in an cnvelope or wrap
in the mail on or before the last day for
more than ten days tardilyafter tha last ¢
deemed filed in time. A legible postmar]

forweredorcemﬁcd al 2
Service shal| be prima-facic ¢ -2
in the absence of such proof othcr proof nay be ¢f

Rule S. Enlhrgemz‘n of Time.

or by order of court an act is required

fied timg, the court for cause shown may, at any

or notice, order the period enlarged if

application 1 therefor is made before the ¢ iration; of the period originally prescribed or as

permit the act to be donc after the
is shown for the failure to act. ‘The court

ion qua the rules relating to new trials except -

fnt«.lass United States mail or by registered
!

addressed and stamped and is deposited

ing sarhe, the same, if received by the clerk not

;ate of mailing by the United States Postal

aceepted as conclusive proof of mailng, but
pnsidercd.

Subcommittee Recommendation: Chapges ar
4(b). The sybcommirtee has added the it licized

iR

Subcommitice Recommendation: Deigte this
commencement aof a suit or service of process g
process servers are willing to do what is precessar

to make TRCP consistemt with TRV
guage "in the absence of such proof”

in the last line for clarity, and suggests that the ¢ ange be made to TRAP 4(b) as well.

rule. There is no reason to preclude
n Sunday so long as clerks, judges or
. This rule is probably a vestige of the

old "blue laws.”

nle 6
Nop&son(ilmludi g judges, attopaeys
permitted tojsmoke during any vl judi
-.'-.v.o 1S, DIO 'M dl Canl) i em

Subcommitiee Recommendotion: This i
000004 of Volume ] of the agenda. The |
suggested rule The rule as suggested is

Report of Rulés 1-14 Subcomminee
03/13/95

ial proveetling including trials, hes

No Smpking.

and court reportcrs shall be
ings, and

18 or her own

11eSSES. | JUIO

oking if

es regarding

R3O0

s a new tule, suggested by Gregory B. Enos, p.
ubcommttee made minor changes to the
as follows:

Page §
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No person (including judges, utigrneys, witresses, jurors, and court

- reporters) shail be permiited to siioke duting any civil judicial
procgeding. including trials, heatings, any depositions, provided that
each court may adopt its own rulgs regarding smoking in a judge’s private
chambers and in rcoms used for fury deliberations.

|

a._Representation by an Attorney. [current Rule 7] Any party to a suit may
appear :.~::—:\-.‘.- to—or—defond his-riphis-therein—cither m on his_own behalf or
throughb» an attorney ef-the—eceurt. | e 8] i !
appearanoo—through-—counsel—the—eNerne host—sipnature—firs WHMQ{
pleadinp-fas-any pastv-shall-be-the :'::»'.'ﬁm’--ﬂ tless-another-atterney—
:..:.:‘:.-‘: theresn ": eafter—untt r*‘,.' +9—vhanpod-b: THicH-Betiea-te .'.

'_ Ad—8 2L "““ 8 ‘m : ::.:-.":“"‘.‘ DRAESE B

When a party is represented by an attorey,, amy reference in these rules to notice to a "party”
shall be read to require, instead, nolice to that partyis attarney. If a party is represemted by
more than one attorney, notice shall be magie to thc]anomey in charge. The attomey in
charge shall!be the attorney whose signatuge first appears on the initial pleading of the
represented party, unless another attorney fs specifically designated in that pleading or by
notice. : |

b. Motion to Show Authority. [current Rule 12] A-party-in-a-suit-er-proseeding

& pear-bofore-tho-oourt-and-she m act- "-
"""" : : . ' D4 .m De-HPOR-HAe
Bttt S '.‘.;.'.m B oty e -
SROW-S s m L O-PorER
riho-dourt il refuso to parmt the atomey Yo sppoer e
NV IR IW i Ui

&ho-homiagq; '

'The authority of an attorney to represent a party mdy be challenged by a swom motion
stating the basis of the belief thut the attomey lacks jauthority, and causing the attorney to be .
cited to appear before the court and show His a ity 1o act. Notice of the motion and
hearing shall be served at Jeast ten days before the hiearing. The burden of proof shall be
upon the chdllenged attomey to show suffi¢ient authority. Upon the attorney’s failure to
show authority, the court shall refuse 10 pefmil the attomey to appear in the cause. If the
party or no person who is authorized to represent the party appears, the court may strike the
pleadings.

Reponrt of Rules 1-14 Subcommittes
031395 - . Page 6
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¢._Withdrawal of Attormey. [cjrrent Ryle 10] An attorney may withdraw from
representing a party only upon written motfon for cause shown. If another attorney is to
be substituted s attomey for the party, the motion shall state: the name, address, telephons
number, telecopier number, if any, and Htate ‘of Texas identification number of the
substitute attorney, that the party approves the substitution; and that the withdrawal is not
sought for delay onlv. If another attorney i$ not to Be substituted as attorney for the party, the
motion shall state: that a copy of the motipn has delivered to the party; that the party
has been notified in writing of his right to ¢bject toithe motion; whether the party consents to
the motion; the party's last known addregs and all pending settings and deadlines. If the
motion is gramed, the withdrawing attorndy shall immediately notify the party in writing of
any additional settings or deadlines of which the attorney has knowledge at the time of the
withdrawal and has not already notified thg party. [The Court may impose further conditions
upon granting leave to withdraw. Notice ¢r delivery to a party shall be either made to the
party in person or mailcd to the party's las{ known address by both certified and regular first
class mail. [f the attorney in charge withfiraws ahd another attomey remains or becomes
substituted, another attorney in charge mukt be d ignated of record with notice to all other
pmasm-aeeerdmee—m&—&ule—%—#a 1
Subcommittee Recommendation: The ,mbcom+inee has consolidated all of the rules
relating to a'party’s representation by cpunsel. | Substantive changes are few: (1} The
subcommittee added a provision requiripng notige upon the attorney when the party is
represented by counsel. (2) Upon the\failure lo show authority to represent a parly
when challenged, the rule now provides that the court “shall” strike the party's pleadings.

© The subcommittee recommends thal the rule \provide that the court "may” strike

strike the pleadings. Other changes are fntended merely to make the rule more concise

pileadings to give the court discretion in s:‘mwio;/s where it would not be cppropriate 10
and clear.

Coilemmmaecittin Domnemecos am deetinmm s Thannd wiTpn Lhnin hane cmccalidadad Smsn Doda T Cas
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Subcommistee Recommendation: Dele
Judge has discretion in how to conduct
heard on each side. The qualificatton Jor "important cases” adds nothing.

te this ryle. This rule is superfluous. The trial
the trial) including how many attorneys may be

Subcommittee Recommendation: This
above. '

Report of Rules 1-14 Subcommitiee
03/13/95

rile haL been consolidated into Rule 7. See

Page 8
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Rale 11. Agrecgents toy Be in Writing.

Saless—otherwse—provided—-in-these—ru AN O jagreement between attorneys or parties
touching any suit pending will be enforced unless f‘lbe in writing, signed and filed with the

clerk at the time the party seeks enforceme or unless 1t be made
in open court or in a depositon upony oral e tion and recorded by the court
MIMM |

Subcommittee Recommendation: The E'ubcomrimee is aware of two problems with the

current rulé: (1) Can a court enforce a jwritten agreement that s filed after the dispute

arises? (2) What does “entered of record” mean? [s it sufficient that an oral agreement
be reccrded by the court reporier, or dogs 1t have to be transcribed or incorporated into
a court order or "approved” by the cburt before it is enforceable? The appellate
opinions are somewhat inconsisient on bpth issués. The recommended rule makes clear
that written agreements should be enforceable if the writing is filed when enforcement is
sought, after the dispute arises. If this iy not thejrule, the court’s file may be filled with
incidental agreements between counsel thut are ngver in dispute. The recommended rule
Jurther states that oral agreements should be enfreed if recorded by a court reporter in
open court or in a depositior. This recgmmendgtion reflects the Subcommittee’s belief
that the purpose of this rule is largly evidentiary.! Thus, if the agreeement is recorded by
a court reporter, that purpose is satisfigd regardless of where the recording 1s made.
Note tha: this rule only concerns the initigl requitement of a record of the agreement for
enforcement. An alleged agreament mcy lsatisfy this rule, but not be enforceable for some
other reason that is a matter of contract law. '

The agreements covered by this rule wjll include seitlement agreements and
agreements between counsel modifying ptocedurds set out in the rules. Because this rule
allows enforceable agreements to be made in depbsin'om, current Rule 166¢ is no luonger
necessary. .

Subcommittee Recommendation: This rule ha} been consolidated into Rule 7. See
above.

Report of Rules 1-14 Subcommittee ,
03/13/95 : - Page9

-



Rior “ Y { ¢ - ! ;

MR- La=199S  Lde oo LRUE

agency law. This seems to suggest that

orneys| ordinarily can sign a client's affidavits

Subcommittee Recommendation: Delel%zhis rule. Signature by an agent is covered by

when the attorney has no knowledge of
attorney cannot sign an affidavit in suppd
affidavit shows personal knowledge on
Landscape Design and Construction, Inc.
Dallas 1978, no writ). The rule is speci]
TRCP 168(3). With fax machines and ¢
have lawyers signing affidavits for their
no personal’knowledge.

Rule 14b. Retarn or ¢

mattens stated therein. Caselaw holds that an
rt of a motion for summary judgment unless the
the p:l: of the luwyer signing the affidavit.
v. Waryen, 566 S.W.2d 66 (Tex. Civ. App. --
fically nbt applicable to interrogatory answers,
pvermight delivery, there is no reason today to
clients in other instances where the lawyer has

ther Diyposition of Exhibits.

The clerk of the court in which the exhibifs are filed shall retain and dispose of the same as

directed by the Supreme Court.

Subcommittee Recommendation: No chiange.
Supreme Court Order Relating tp Reunlmn and Disposition of Exhibits
In cmnpliahcc with the provisions of Rl 14b,!the Supreme Court hereby directs that

exhibits offered or admntted imto evidence ishall beiretained and disposed of by the clerk of
the court in which the exhibits are filed updn the following basis.

This order shall apply oaly to: (1) t cuses in which judgment has been rendered on
service of process by publication and in which no motion for new trial was filed within two
years after judgment was signed; and, (2) 4ll other ¢ases in which judgment has been signed
for one year and in which no appeal wag perfected or in which a perfected appeal was
disrnissed or concluded by a final judgment as to al] parties and the issuance of the appellate
court's mandate such that the case is no lon pmding on appeal or n the trial court.

After first giving all attorneys of recor thirty [days written notice that they have an
opportunity fo claim and withdraw the tridl exhibits, the clerk, unless otherwise directed by
the court, mmy dispose of the exhibits. I any suth exhibit is desired by more than one
attorney, the clerk shall make the coples and prorate the cost among all the
attorneys desiring the exhibit.

If the exhibit i8 not a document or otherwise capalile of reproduction, the party who offcred
the extubit shall be entitled to claim same provi however, that the party claiming the
exhibit shall' provide a photograph of sajd exhibft to any other party upon request and
payment of the reasonable cost thereof by the other party.

P

!

Repurt of Rules 1-14 Subcommittee
03135 _ Page 10
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Subcommittee Recommendation: No change.

Rule 14c. Deposi* in Lieu/of Surety Bond.

Wherever these rules provide for the filing of a bond, the party may i lieu of filing
the bond deposit cash or other negotiable pbligatiop of the government of the United States
of America or any agency thereof, or withj leave of court, deposit a negotiable obligation of
any bank or savings and loan association chartered by the government of the United States of
America or any state thereof that is insyred by the govermment of the United States of
America or any agency thereof, in the unt fixed for the surety bond, conditioned in the
samc manner as would be a surety bond|for the protection of other parties. Any interest

thereon shall constitute a part of the deposit. |
. {

Subcommittee Recommendation: No chunge.

Report of Ruley 1-14 Subcommittce
03/139% ' , Page 11




Memo

To: Supréme Court Advisory Committee
From: Alex Wilson Albright
Date: May 15, 1995

Subject:  Discovery Subcommittee Report

Enclosed please find the report of the Discovery Subcommittee.
BRING IT WITH YOU TO THE SCAC MEETING, MAY 19-20.

I understand that this report will bz on the agenda for Friday afternoon, May 19, and
Saturday, May 20.

I look forward to seeing all of you Friday.

ﬂfw '




Supreme Court Advisory Committee

Discovery Subcommittee

Proposed Rules of Discovery
DRAFT FOR MAY 19, 1995 MEETING
(Red-lined from draft presented at January and March meetings)
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Rule 18. Submission to Witness; Changes; Signing..... e 46
Rule 19. Certiﬁcation by Officer; Exhibits; Copies; Notice of Delivery.................. 47
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Rule 21. Compelling Production from Non-party ............ccooeemvueeevirceeeseereeeeenenne. 52
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Rule 24. Subpoenas e 56
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Part Three.  Other Rules Affected by Subcommittee Proposals..............coeeceeeeveeveevnnnnn... 61
Rule 63. Amendments and Responsive Pleadings ...............cccooveeeveeveeneneesnrnnnn. 61
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Preface: Comments to the Proposed Rules

In drafting these proposed rules, the Subcommittee proposes, in some instancés, to rely
upon comments to illustrate or explain the intended application of a particular rule. Some
comments have been drafted; others will be added later. Should the full Supreme Court
Advisory Committee or the Court decide that the reliance upon comments is inappropriate,
some rules may require minor revisions to account for the removal of the comments.

The proposed rules concerning discovery vehicles require parties to "file" and "serve" their
requests for discovery and responses thereto. The Subcommittee presumes that there will be a
general rule requiring parties to file with the clerk and serve on all other parties pursuant to

Rules 21, 21a, and 74.

~iij=
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RULE 1. Discovery Limitations

1. syClaims seeking
$50,000 or less.
a. Applicability. Ifaa-suit-for-damages-in-whieh in any suit the plaintiff's pleadings

affirmatively seeks only monetary recovery of $50,000 or less, excluding costs, prejudgment
interest and attorneys' fees, discovery shall be limited as provided in this section,_If by a claim,

amendment, or supplement filed more than 30 days before trial, any party seeks relief other than
mon recovery or -t unt-in excess of

$50,000, excluding costs, prejudgment interest and attorneys' fees, thi ion shall no longer
apply to the suit. When a timely filed pleading renders this section no longer applicable, discovegr
shall be reopened and completed within the limitations provided in section 2 or 3 of this rule and
any person previously deposed may be redeposed.-

b. Limitations. In addition to etherthe diseovery-limitations provided elsewhere in these
rRules:

(1) Total time for oral depositions. Each party may have Oral-depesitions-shall-be-limited
to-no more than 6 hours-per-pasty to examine and cross-examine witnesses in oral depositions.

The court may modify the deposition hours so that no side or party is given unfair advantage ;

(2) Interrogatories. Any party may serve on any other party no more than 15 written
interrogatories, including discrete subparts. Interrogatories asking a party only to identify or

authenticate specific documents as contemplated by Article IX of the Rules of Civil Evidence,

however, are unlimited in number.Inte
meluding-discrete-subparts:

c. _Limitation upon modification by agreement, The parties may not agree to allow any party

more than 10 hours to examine and cross-examine witnesses in oral depositions under this section

except by court order.

Discovery Subcommittee
Draft for 5/19/95 SCAC meeting Page 1



2. Discovery Control Plan. In any suit, the parties may agree or the court may order that
discovery be conducted in accordance with aA Discovery Control Plan tailored to the

circumstances of the specific suit-ma

erder. A Discovery Control Plan may address any issue concemning discovery or the matters

listed in Rule 166, and may change any discovery limitation set forth in these rules. The discovery
limitations applicable to séction 3 of this Rule, however, shall apply unless specifically changed in
the Discovery Control Plan. The following provisions must be included in a Discovery Control
Plan, shallinclude, may not be excluded from a Discovery Control Plan by agreement of the

parties, and once set forth in the Discovery Control Plan, may not be modified except by court
orderthe-following-provisiens:
a. A trial date, if by court order, or a requested trial date, if by agreement;
b. A discovery period during which all discovery shall be conducted,eutefF date
endingwhich-shall- not later than 30 days prior to the trial date ¢or requested trial date)

Discovery Subcommittee
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__c._Deadlines for :

1. Joinder of additional parties;
2. Amending or supplementing pleadings;
3. Disclosing expert witnesses pursuant to Rule 16;
32. Tier2—DiseoveryPeriod:All other suits,
a. Generally-Applicabilitve. Unless the suit falls within section 1 of this rule, or is

governed by a Discovery Control Plan, etherwise-provided; discovery shall be conducted
in accordance with this section.
b. Limitations. In addition to the other discovery limitations set forthprevided in

these rRules:

(1) Discovery Period. All discovery shall be conducted during the discovery

period. The discovery period shall begin on the earliest of (a) the date of the first

oral deposition, or (b) the date the first response to written discovery other than a

Request for Standard Disclosure is due, and shall continue for no more than 9

months or until 30 days before trial, whichever is earlier. All-diseevery-shall-be

__(2) Total time for oral depositions, During the discovery period, Osal

depeositions-shall- belimited-se-that-each side, the plaintiffs and the defendants, shall

have no more than 50 hours to examine and cross-examine in oral depositions A
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opposing parties and experts designated by opposing parties and persons who are
persens-subject to the opposing party'stheir control. Third party defendants shall
share the defendants' 50 hours with regard to issues common to the defendants;;

however, third party defendants have an additional 10 hours for examination
regarding issues upon which they oppose the defendants._ The oral deposition
testimony of only two experts designated by any side shall count against any |
limitation of that side's total deposition testimony applicable under Rule 1. If any

side designates more than two experts pursuant to Rule 10, the opposing side shall

be allowed an additional six hours to depose each additional expert designated.

The court may modify the deposition hours so that no side or party is given unfair

advantage.
___(3) Interrogatories. During the discovery period, any party may serve on any

other party Interregatories-underRule-12-shall be-limited-te-no more than 30
written interrogatoriesin-number, including discrete subparts, ;-except-for
iInterrogatories that-asking aany party only to identify or authenticate specific
documents as contemplated by Article IX of the Fexas-Rules of Civil

EvidencePRrocedure, however, are unlimited in number.

c._Limitation on modification by agreement. The parties may not agree to extend the

discovery period beyond a 12 month period except under a Discovery Control Plan.

lﬂ!
i
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RULE 2. Modification of Discovery Procedures and Limitations

2—Meodifieation-by-Court-Order—Except wher ifically prohibited, Fthe procedures
and limitations set forth in these rules may be modified (1) by the nt of the parti r(2
by the court for good reason.1

1 The parties' agreement must satisfy Rule 13.
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RULE 3. Permissible Discovery: Forms and Scope (revised 5/3/95)

1. Forms of Discovery. Permissible forms of discovery are (a) requests for standard

disclosure,

requests for production of documents and tangible things, (cd) interrogatories to a party, (de)
requests for admissions, (ef) oral or written depositions, (fg) motions for a mental or physical
examination of a party or person under the legal control of a party, and (gh) motions for entry
upon and examination of real property. "Written discovery" as used elsewhere in these Rules
means requests for standard disclosure, requests for designation of, and information regarding,
expert witnesses, requests for production of documents and tangible things, interrogatories to a
party, and requests for admissions. Unless otherwise specified in these Rules, the permissible |
forms of discovery may be combined within the same instrument and may be taken in any order or
sequence.

2. Scope of Discovery.

a. In General. Parties may obtain discovery regarding any matter that is relevant to the
subject matter in the pending action whether it relates to the claim or defense of the party seeking
discovery or the claim or defense of any other party. It is not ground for objection that the
information sought will be inadmissible at the trial if the information sought appears reasonably
calculated to lead to the discovery of admissible evidence.

b. Documents and Tangible Things. A party may obtain discovery of the existence,
description, nature, custody, condition, !ocation and contents of any and all documents and
tangible things (including but not limited to papers, books, accounts, drawings, graphs, charts,
photographs, electronic or videotape recordings, data, and data “c“ompilatidns) that constitute or
contain matters relevant to the subject matter of the action. A person is requiréd to”produce a
document or tangible thing that is within the person's possession, custody, or control. If a person
does not have actual physical possession, but has a superior right to compel the production from a

third party, the person has possession, custody or control.
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c. Persons With Knowledge of Relevant Facts. A party may obtain discovery of the
identity and location (name, address and telephone number) of persons having knowledge of
relevant facts, and a brief statement of each idlentiﬁed person's connection with the case. A
person has knowledge of relevant facts when that personhe-ef-she has or may have knowledge of
any discoverable matter. The information need not be admissible to satisfy the requirements of
this subsection and personal knowledge is not required. ' |

d. Trial Witnesses. A party may obtain discovery of the identity and location (name,
address, telephone number) of persons who are expected to be called to testify at trial, other than
rebuttal or impeaching witnesses the necessity of whose testimony cannot reasonably be _
anticipated before the time of trial.-2

e. Expert Witnesses. A party may obtain discovéry of the identity of and information
concerning expert witnesses only pursuant to Rule 10.

f. Indemnity, Insuring and Settlement Agreements. A party may obtain discovery of the
following:

* (1) The existence and contents of any insurance agreement under which any person
carrying on an insurance business may be liable to satisfy part or all of a judgment which may be
rendered in the action or to indemnify or reimburse for payments made to satisfy the judgment.
Information concerning the insurance agreement is not by reason of disclosure admissible in
evidence at trial. For purposes of this paragraph, an application for insurance shall not be treated
as part of an insurance agreement.

(2) The existence and contents of any settlement agreement. Information conceming
the settlement agreement is not by reason of disclosure admissible in evideﬁce at trial.
g. Witness statements. A witness statement, regardleﬁs of When made, fs diécoverable,. -
unless privilegedexeept-as-provided-byRule4. A "wWitness statement” ismeans (1) a written
statement signed or otherwise adopted or approved in writing by the person making it, or (2) a

2 Janguage from current Rule 166.
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stenographic, mechanical, electrical or other type of recording of 2 witness' oral statement, or any

substantially verbatim transcription thereof such a recording. A lawyer's notes taken during a
conversation or interview with a witness is not a "witness statement," which-is-a-substantially

d- Any person
may obtain, upon written request, his or her own witness statement concerning the lawsuit, that is
in the possession, custody or control of any party.

(h) Potential Parties. A party may obtain discovery of the identity and location (name,

address and telephone number) of any potential party.

Comments:

1. The definition of documents and tangible things has been revised to make clear that
everything, regardless of its form, is within the scope of discovery if it relevant to the subject
matter of the action, and properly requested by an appropriate discovery device.

2. Subdivision c. requires parties to make a "brief statement of each identified person's
connection with the case.” This provision does not require a narrative statement of the facts the
person knows, but at most a few words describing the person's identity as relevant to the lawsuit.
For instance, "treating physician”, "eyewitness”, "chief financial officer”, "director", "plaintiff's
mother and eyewitness to accident".

3. The sections in current 166b concerning land, experts, and medical records are deleted from
this rule, but it is not intended that these areas are now exempt from discovery. They are clearly
within the scope of discovery, and are discussed in the specific discovery vehicles intended for
their disclosure.

Discovery Subcommittee
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RULE 4. Privileges and Exemptions from Discovery.

The Subcommittee believes that we need a new rule to clarify the current confusion created by the
ent Rule 1 3), The Subcommittee is not prepar: r n thi however. Th

Subcommittee has decided to complete its report on all other discovery rules, then begin the
substantial task of considering this rule. Approval of the rest of the discovery rules is not

contingent on completion of this rule.

Discovery Subcommittee
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RULE 5. Response to Discovery Requests: Supplementation and Amendment

1. Duty to Respond. When responding to requests for written discovery, a party shall make
a complete response, based upon all information reasonably available to the responding party or
its attorney at the time the response is made. If the requesting party has served on the responding
party a readable computer disk setting out the discovery requests, the responding party’s answers,
objections and other responses shall be preceded by the request to which they respond; otherwise,
the responding party is under no obligation to restate the request when responding.

2. Duty to Amend or Supplement Discovery Responses. A party is under a duty

reasonably promptly to amend or supplement its prior responses or document productions

responsive to written discovery requests if the party learns that a prior response or production

was incomplete or incorrect when made, or, although complete and correct when made, is no

An amendment or supplement

filed or documents produced less than thirty days before trial is presumptively made without
reasonable promptness. The amendment or supplement shall be in writing, filed with the clerk,
and need not be verified.

3. Additional Discovery After Amendment or Supplementation. If the amendment, o

supplement or document production occurs during any applicable Discovery Period, the opposing

party may seek from the court departures from the discovery limitations imposed under Rule 1

upon a showing that the opposing party is unable to complete discovery relating to any new

3 At the January 1995 meeting, the SCAC instructed the Subcommittee to require that certain discovery be .
formally supplemented. The Subcommittee drafted the following language: "Formal supplementation is requxred
for the identification of persons with knowledge of relevant facts, trial witnesses or expert witnesses, the production
of documents, or if other additional or corrective information has not otherwise been made known to the other
parties in discovery or in writing." Upon further reflection, however, the Subcommittee believes that the rule
should require formal supplementation for all written discovery and submits the proposed draft this way. With the
proposed exclusionary rule, if the supplementing information has been provided "otherwise in discovery or in

writing," it would be unlikely that the opposing party would be surprised, and thus, ordinarily would not be
excluded.
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information disclosed in the amendment or supplement within the Discovery Period, If the
amendmen lement, or document production r any applicable Discovery Peri

after the-discovery-period-is-eempleted, the opposing partyies may reopen discovery. A party
must respond to reopened written discovery served under this Rule the day before trial or within
20 days after the date of service, whichever is earlier. The reopening side is allowed five (5)
hours of deposition time in addition to that provided in Rule 14. Such discovery shall be limited
to matters related to any new information disclosed in the amendment or supplement. The court

may allow additional discovery as needed.

Comment:

This rule imposes a duty upon parties to make a complete response to written discovery based
upon all information reasonably available.
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RULE 6. Failure to Provide Discovery

1. Exclusion or continuance. If a party -fails &mely—to timely disclose information
" during discovery, and is unable to show that such failure did n

gr_lgrepg@ in a way that may effect the outcome of the trial, then the court ghall eith

exclude the information not timely disclosed or continue the trial to allow the opposing party to

prepare to confront or use the previously undisclosed information-when-the-failure-to-diselose

the failure to disclose does not cause the opposing partv to be unprepared in a way that may affect

the outcome of the trial, the court may admit the evidence and proceed with the trial. The party

who failed to timely disclose has Fthe burden of this-showing that the opposing party is not

unprepared in a way that may affect the outcome of the trial. is-en-the-effendingparty—The-eourt -

tanees—Nothing in this rule

 limits thethat court's authority to grant a continuance.

2. Costs and expenses. If the court continues the case, the court may impose the
expense of the delay, including attorney's fees and any difference between prejudgment and

postjudgment interest, on the party that failed to timely disclose.
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RULE 7. Presentation of Privileges and Objections to Written Discovery

12. Objections. A party shall not object to an gtherwiﬁe proper request on grounds that it
calls for specific materials or information that are subject to a privilege pursuant to Rule 4, but
shall withhold the privileged materials or information pursuant to section 2 of this rule. If the-3
written discovery request is otherwise objectionable, the responding party shall object specifically
in writing- within the time required for the response by stating the basis of the objection and the
extent to which the party is refusing to comply with the request. A m should comply with so
much of the request as to which the party has no objection, unless that party has determined that
it is unreasonable under the circumstances to do so before obtaining a ruling on the objection.
Objections shall be made only if a good faith factual and legal basis for the objection exists at the
time the objection is made. Any objection not specifically stated within the time required or

obscured by numerous unfounded objections is waived unless the court excuses the waiver for

21. Withholding Privileged Information and Materials.

(a) Asserting a Privilege. A party may preserve a privilege from discovery only in

accordance with this section. If materials or information responsive to a request are privileged,

the party shall withhold the privileged materials or information from the response. If a request is

both objectionable and calls for privileged materials or information in response, the responding

party shall first object pursuant to section 1 of this rule, and only upon compliance with the

request or any part thereof, withhold responsive privileged materials or information pursuant to

this section. WhenA a party actu‘allir withholds specific information and materials responsive to a

request on grounds of privilege, either when making the original response or thereafter when

making an amended or supplemental response, that party shall file preserves-a-privilege-only-by

ing a withholding statement, as

part of the response to the discovery request or separately, stating that information or materials

Discovery Subcommittee
Draft for 5/19/95 SCAC meeting Page 13



responsive to the request have been withheld and the privilege(s) relied upon. A-pasty-shall-make

(b) Description of Withheld Materials or Information. After receiving a withholding
statement Thereefter, the party seeking discovery may file and serve upon the withholding party a
request that the withholding party identify the information and materials withheld. Within 15 days
of service of thate request, the withholding party shall file and serve a description ofprivilegelog
identifising the information and materials withheld in such a manner that, without revealing the

privileged information itself, will enable other parties to assess the applicability of the privilege.

_(c) Trial Preparation Materials. Withheld information or materials created by trial

counsel in preparation for the litigation in which the discovery is requested need not be included in

a withholding statement or descriptioner-identified-in-the-privilege-log-and
exceptenly upon court order in appropriate circumstances.

3. Hearing. Any party may at any reasonable time request a hearing on an objection or
privilege asserted in accordance with this rulewithhelding-statement. At or before te-the hearing,

the party seeking to avoid discovery shall produce any evidence necessary to support the

objection or withholding statement either by affidavits served upon opposing parties at least seven

days before the hearing or live testimony. If the judge determines that an in camera inspection of

some or all of the requested discovery is necessary to rule on the objection or '
privilegewithholding-statement, thereafter-the requested dxscovery shall be segregated and -~
produced thereafter to the judge in a sealed wrapper. vadence necessary to support a pnvﬂege
for information or materials created by trial counsel in preparation for the litigation in which the

discovery is requested shall be produced only upon court order in appropriate circumstances.

4 This language is from federal rule 26(b)
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4. Ruling. If after a hearing the court sustains the objection or withholding statement, the
objecting party has no further duty to respond to that request. If the court overrules the objection
or withholding statement, the objecting party shall respond to the request within thirty (30) days

after the court's action, or at such time as the court orders._If the suit proceeds to trial without a8
hearing on properly asserted obiections and privileges, the objection or privilege is deemed

sustained, unless during trial the judge determines that the objection or privilege must be

overruled to prevent a miscarriage of justice.

1. This rule provides for objections to the form of a written discovery request. The responding
party specifically objects to the request, and states whether the party intends to comply with the
request as specifically modified or not comply at all for specified reasons. If a party receives a
request for "all documents relevant to the lawsuit,” the requesting party can object to the request
as an overly broad request that does not comply with the rule requiring specific requests for
documents, and refuse to comply with its entirely. See Loftin v. Martin, 776 S.W.2d 145 (Tex.
1989). A party may also object 10 a request for a litigation file on the ground that it is overly
borad and on its face it seeks only materials protected by privilege. See National Union Fire
Ins. Co. v. Valdez, 863 S.W.2d 458 (Tex. 1993). If a request seeks specific documents from 1980
to the present, the party may object that the documents from 1980 to 1990 are irrelevant, and
that it is overly burdensome to produce them. In such case, the party may produce the
documents from 1990 to the present, or refuse to produce any until the court resolves the
objection if producing according to a modified request will require a burdensome and
duplicative search if the court should overrule the objection.

2. The new rule dispenses with objections to written discovery requests on the basis that
responsive information or materials are protected by a specific privilege or immunity from
discovery. Instead, the rule requires parties that withhold such information or materials state
that they have been intentionally withheld, and identify the privilege upon which the party relies.
A party need not make a withholding statement if the only materials responsive to the request
that are being withheld are information and materials created for trial counsel for the litigation,
as it can be assumed that such information or materials will be withheld from virtually any:

- request on the grounds of attorney-client privilege or work-product. The statement should not be.

made prophylactically, but only when specific information and materials have been withheld.
Should additional privileged information or materials be found subsequent to the initial

response, an amendment or supplement to the discovery response can include a withholding
statement.
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4. Any party can request a hearing in which the court will resolve issues brought up in
objections or withholding statements. The party seeking to avoid discovery has the burden of
proving the objection or privilege, as under the current rules.
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RULE 8. Protective Orders .

$—Moetiem—Any person against or from whom discovery is sought may move within the time
required to respond to the discovery request for an order protecting that person from the
discovery sought. Any party may move for such an order when an objection pursuant to Rule 7 is

not appropriate.

3—Order—The court may make any order in the interest of justice necessary to protect the

movant from undue burden, unnecessary expense, harassment or annoyance, or invasion of
personal, constitutional, or property rights, including but to limited to the following:

la. ordering that thg requested discovery not be sought in whole or in part, or that the
extent or subject matter of discdvery be limited, or that it not be undertaken at the time or place
specified;

2b. ordering that the discovery be undertaken only by such method or upon such
terms and conditions or at the time and place directed by the court; '

3e. ordering for good cause shown that the results of discovery be sealed or other'wise‘ :

protected, subject to the provisions of Rule 76a.
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RULE 9. Requests For Standard Disclosure
1. Request. At any time no later than 30 days before the end of any applicable Discovery

Period or 30 days before trial, whichever occurs first, any party may file with-the-elerie-and serve
upon any other party a Standard Request for Disclosure as set forth in this rule. The- Request for
Standard Disclosure shall state:

"Pursuant to Rule 9, you are requested to make the following disclosures within 30

days of service of this request:

[add specific subsections of part 3 of this rule under which disclosure is requested]."
A standard request for disclosure made pursuant to these rules is presumptively not
objectionable under Rule 7(1).

2. Response. A party served with a Standard Request for Disclosure shall file with-the-elerk

and serve a written response making the requested-disclosures within thirty (30) days after service
of the request, except that, if the request accompanies citation, a defendant may serve its response

within 50 days after service of the citation and petition-upon that defendant, unless the time to

serve a response is extended in the Request or by agreement or court order. -A party served with
a request for disclosure concerning experts under parts h through m of section 3 of this Rule need
not respond until the time set forth in Rule 10. If the response provides information, as opposed
to documents, it shall be verified in the manner required by Rule 12.

3. Responsive Documents. Copies of the documents responsive to requests under section- 3

of this Rule ordinarily shall be served with the response; however, iif the responsive documents
are voluminous request-is-for-the-production-of documents, the response shall specify a reasonable

. time and place for the production of documents, not more than 7 days from the date of the
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43. Standard Requests for Disclosure. A party may make any or all of the following
standard requests for disclosure:

a. Provide the correct names of the parties to the lawsuit.

b. Provide the information set forth in Rule 3(2)(c) pertaining to persons with knowledge
of relevant facts ; _

¢. Produce the indemnity, insuring and settlement agreements discoverable under Rule
32D,

d. Produce the witness statements discoverable under Rule 3(2)(g);

e. In a suit alleging physical or mental injury and damages from the occurrence that is the
subject of the case, produce all medical records and bills that are reasonably related to the injuries
or damages asserted or, in lieu thereof, an authorization permitting the disclosure of such medical
records and bills;

/. In a suit alleging physical or mental injury and damages from the occurrence that is the
subject of the case, produce all medical records and bills obtained by virtue of an authorization
furnished by the requesting party;

g. Produce any written instrument upon which a claim or defense is based;-

h. Identify each expert discoverable under Rule 10(1);

____ i;andsState the subject matter-on which each identified-expert identified in response to

section h above is expected to testify;

Ji. State the general substance of the mental impressions and opinions held by eachan

expert identified in response to section h above d*ﬁeevefableuﬂder—kule-l-oel—) and a brief
summary of the basis thereof;:

ki. Produce all documents, tangible things, reports, models, or data corﬁplilations that
have been provided to, reviewed by or prepared by or for eachthe expert identified in response

to section h above in anticipation of the expert's testimony and discoverable under Rule

10(1Xe);
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|_-Theand-the-expert's current resume and bibliography_of each expert identified in
response to section h above ;
m. At least 2 dates upon which each expert identified in response to section h above will

be available to testify by oral deposition.

3 This section 4 was added upon the recommendation of the full SCAC. Upon reflection, the Discovery
Subcommittee thinks this section is unnecessary and possible confusing.
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RULE 10. Expert Witnesses

1. Request. A party may request another party to designate, and disclose information
concerning, expert witnesses only thro he standard requests for disclosur: forth in
9.4.h -m, oral deposition, and court ordered reports as set forth in this Rule._An "expert witness"
subject to discovery under this rule is an expert who may be called as an expert witness at trial,

trial, but whose opinions and impressions have been reviewed by a testifying expert.

2. Designation of Expert Witnesses. A party may discover the identity (name, address and
telephone number) of another party's expert witness and the subject upon which the expert is
expected to testify through a standard request for disclosure under Rule 9.4.h and i. The
responding party shall comply with Rule 5 in responding to the request. For experts testifying
about issues upon which the responding party seeks affirmative relief, supplementation or
amendment of the response is presumptively made without reasonable promptness if made less

than 75 days before the end of any applicable Discovery Period or 75 days before trial, whichever

occurs first. For opposing experts, supplementation or amendment of the response is

presumptively made without reasonable promptness if made less than 45 days before the end of

any applicable Discovery Period or 45 days before trial, whichever occurs first. ?he—plam&ﬁ'—shal}

3. Disclosure of General Information. For each expert designated, a party may obtain
additional information through the standard requests set forth in Rule 9.4 j through m. A party

seeking affirmative relief must respond to the requests upon the later of (1) 75 days before the end
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f an licable Discovery Period or 75 days re trial, which r (2) 30

designating party need not respond to the standard requests set forth in Rule 9.4.1 or m, and need

onlv respond to the standard request set forth in Rule 9.4 k. with documents within the

ossession. custody or control of the designatin ._Nothing in this rule shall prevent the
requesting party from obtaining this discovery directly from such an expert by subpoena

commanding production under Rule 24.
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4. Additional dPiscovery through oral deposition. A party may obtain otherfurther

discovery of the subject matter on which the testifiing-expert is expected to testify, the testifying
expert's mental impressions and opinions, the facts known to the testifying-expert (regardless of
when the factual information was acquired) that relate to or form the basis of the testifying
expert's mental impressions and opinions;-aard-

eonsulting-experts- only by oral deposition of the expert, unless the court orders the expert to
prepare a report pursuant to this Rule.

5. Reports. Ifthe discoverable factual observations, tests, supporting data, calculations,
photographs, or opinions of an expert have not been recorded and reduced to tangible form, the

court may order these matters reduced to tangible form and produced in addition to orin lieu of .. - -~ - -

the deposition as is appropriate. _A court may not compel production of such a report before the

date upon which the designating party must disclose general information concerning its designated

experts under part 3 of this Rule_.

67. Supplementation after disclosure of general information. A party that has disclosed
general information concerning its designated experts under part 3 of this rule shall supplement
and amend such discovery with reasonable promptness if the discovery was incomplete or
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incorrect when made, or, althou mplete and correct when made, is no longer compl

correct. A party's duty to supplement and amend extends to the oral deposition testimony of an
expert that is retained or employed by or otherwise within the control of that party concerning the
rt's mental impressions or opinions or the basis thereof.

8. Discovery of Expert Witnesses. Discovery of the identity of and information concerning

witnesses who are expected to offer expert testimony at trial may be obtained only as provided in
this rule unless the witness has personal knowledge of relevant facts, in which case a party may

obtain discovery as provided elsewhere in these rules.
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RULE 11. Requests For Production and Inspection

1. Requests. At any time no later than

30 fore the end of any applicable Dis Period or 30 days before trial, whichever
occurs first, any party may file and serve upon any other party a Request for Production and/or
for Inspection, to inspect, sample, test, photograph and/or copy any designated documents or
tangible things that constitute or contain matters within the scope of Rule 3(2). A personis
required to produce a document or tangible thing that is in-within the person's possession, custody
or control.

2. Contents of Request for Production. The request shall set forth the items to be
produced or inspected, either by individual item or by category, and describe each item and
category with reasonable particularity. The request shall specify a reasonable time (on or after the
date on which the response is due) and place for production. If the requesting party intends to

sample or test the requested items, the desired testing and sampling shall be described with

sufficient specificity to inform the producing party of the means, manner, and procedure for-— - - —- ..

testing or sampling.
3. Response.

a. Written Response. The party upon whom the request is served shall file and serve
serve a written response within 30 days after service of the written request, except that, if the
reqﬁest for production accompanies citation, a defendant may serve its written response within 50
days after service of citation and petition upon that defendant. The response shall state, with
respect to each item or category of items, that production, inspection, or other requested action
will be permitted as requested, or shall state an objection to the réquest pursuant to Rule 7 -
(objection ule). - "

b. Objections to the time, place, or manner of production. In the response, the
responding party may make objections to the time, place, or manner of production, testing,

inspection, or sampling Gineluding-4
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specific reasons why such discovery should not be allowed and the circumstances under which the
party will comply with the request. If the responding party objects to the time and place of
production, the objection shall state when and where the party will comply with the réquest.

4. Production. Subject to any objections stated in the response, the respondingpredusing
paity shall produce the requested documents or tangible things at either the time and place

- requested or the time and place set forth in the response, as follows:

a. Copies. The responding party may;-at-its-eptien; produce copies only if the party has
no originals or the originals remain available for inspection at the requesting party's request on no
less than 10 days written notice. If originals are hroduced, the respondingpredueing party is
entitled to retain the originals while the requesting party inspects and copies them.

b. Organization. The respondingpreducing party shall produce documents and things as
they are kept in the usual course of business, or shall organize and label them to correspond with
the categories in the Request.

¢. Privileged Information and Materials. Th_g responding party shall assert its privileges
pursuant to Rule 7 (objection rule), if aﬁy, at the time documents or things actually are withheld
from production.

5. Electronic or magnetic data. To obtain electronic or magnetic data or the information

contained therein; the requesting party mustshall specifically request it and specify the form in

which it wants it produced. In response, tFhe responding party shall produce thealt electronic or

magnetic data responsive to the request that is reasonably available to the responding party in the
ordinary course of its business. If the responding party determines that it cannot reasonably *

requestretrieve the data requested or produce it in the form requested, fequifes-ex&aefdmmy ‘
steps; it shall follow the procedures of Rule 7(1). After a hearing, the court may- order the

responding party to comply with the request provided that the requesting party shall-pay the
reasonable expenses for any_extraordinary steps required for retrieval and/or productionthe
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6. Destruction or Alteration. Testing, sampling or examination shall not extend to

destruction or material alteration of an article without notice, hearing, and a prior order of the
court.

7. Expenses of Production. Unless otherwise ordered by the court, the expense of
producing documents, data, data compilations, or tangible things will be borne by the
respondingpreducing party. The expense of inspecting, sampling, testing, photographing, and/or
copying the documents, data, data compilations, or tangible things produced will be borne by the
requesting party.

Comments: _

1. "Document and tangible things" are defined in Rule 3.

2. The proposed rule is very similar to the existing rule. The proposed rule makes clear that a
party that seeks to sample or test the produced documents or things, must describe the procedure
so that the responding party may make any appropriate objections. The proposed rule also
addresses for the first time the production of magnetic or electronic data. The requesting party
must specifically request the data, specify the form in which it wants the data produced, and
specify any extraordinary steps for retrieval and translation. Otherwise, the
respondingpreducing party need only produce the data available in the ordinary course of
business in reasonably usable form. The responding party may object to the form of a request or
the time, place and manner of production, but must comply with the request to the extent no
objected to unless it explains to the court why it cannot so comply. The rule requires production
at the time and place specified in the request or the response, and allows the production of
copies if the originals are made available upon request. The rule also clarifies how the expenses
of production are to be allocated absent a court order to the contrary.
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RULE 12. Interrogatories to Parties (Last revised 2/8/95)
1. Availability. Duringe-the-discovery-period-providedfort

no lat
30 days before nd of an licable Discov i r30da re trial_which

occurs first, any party may file with-the-court-and serve upon any other party written

2. Response.

a. The party upon whom the interrogatories have been served shall file and serve with-the |
eourt-and-serve- answers and objections, if any, to the interrogatories within 30 days after the
service of the interrogatories, except that, if the inteﬁogatodes accompany citation, 8 defendant
may fileserve answers and objections within 50 days after service of citation and petition upon

that defendant.

b. Each interrogatory shall be answered separately and fully in writing under oath, unless
the party states an objection to the request pursuant to Rule 7 (objection rule).

c¢. The answers shall be signed and verified By the party making them, and the objections
shall be signed by the attorney making them. The provisions of Rule 14[current TRCP] shall not
apply.

d. The responding party shall assert its privileges pursuant to Rule 7 (objection rule), if any,
at the time it files its answers and objections.

3. Scope of Interrogatories. A party xﬁay use interrogatories to inquire about any

discoverable matter within the scope of discovery under Rule~3(2) and the conténtions and
defenses of another party, provided that contention interrogatories may only request another party

to state the legal theories and to describe in general the factual bases for the claims or defenses of
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the other party. Contention interrogatories may not be used to require another party to marshall
all of its available proof or proof it intends to offer at trial to answer the interrogatory.

4. Use at Trial. Answers to interrogatories, subject to any objections as to adniissﬂ:ility, may
be used only against the party answering the interrogatory.

5. Option to Produce Records. Where the answer to an interrogatory may be derived or
ascertained from public records or from the business records of the party upon whom the
interrogatory has been served or from an examination, audit or inspection of such business
records, or from a compilation, abstract or summary based thereon, and the burden of deriving or
ascertaining the answer is substantially the same for the party serving the interrogatory as for the
party served, it is sufficient answer to such interrogatory to specify the records from which the
answer may be derived or ascertained and, if applicable, to provide to the party serving the
interrogatory reasonable opportunity to examine, audit or inspect such records and to make
copies, compilations, abstracts or summaries. The specification of records provided shall include
sufficient detail to permit the interrogating party to locate and to identify as readily as can the
party served, the records from which the answers may be ascertained, and shall specify a
reasonable time and place at which the documents can be examined not to exceed 10 days after

the date the interrogatory answer is filed.

Comment:

Open-ended contention interrogatories may be used only to secure information that would be
provided if the other party were required to plead more particularly. Parties seeking to obtain

disclosure of facts supporting or rebutting particular allegations should use other discovery
devices. ) . 1
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RULE 13. Requests for Admissions [redlined from TRCP 169]

—1,_~Request for Admission, At any time no later than 30 days before the end of any

eommencement-of the-action, a party may file and serve upon any other party a written request for
the admission, for purposes of the pending action only, of the truth of any matters within the
scope of rule 166b set forth in the request that relate to statements or opinions of fact or of the
application of law to fact, including the genuineness of any documents described in the request. -

Each matter of which an admission is requested shall be separately set forth. —Copies of the

documents shall be served with the request unless they have been or are otherwise furnished or -
made available for inspection and copying. --Whenever a party is represented by an attorney of

record, service of a request for admissions shall be made on his attorney unless service on the

_2. Response.

forth-The matter is admitted without necessity of a court order unless, within thirty days after

service of the request;-e
parties; the party to whom the request is directed serves upon the party requesting the admission a
written answer or objection addressed to the matter, signed by the party or by his attorney, but,
unless the court shortens the time, a defendant shall not be required to serve answers or
objections before the expiration of fifty days after service of the citation and petition upon that

defendant, —If-eb

nless objection is made,
the responseanswer shall specifically deny the matter or set fc;rth in detail the reasons that the
answering party cannot truthfully admit or deny the matter, A denial shall fairly meet the
substance of the requested admission, and when good faith requires that a party qualify his answer
or deny only a part of the matter of which an admission is requested, the partyhe shall specify so
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much of it as is true and qualify or deny the remainder, —~An answering party may not give lack of
information or knowledge as a reason for failure to admit or deny unless the partyhe states that
abe-has-made reasonable inquiry has been made and that the information known or easily

obtainable by-him-is insufficient to enable the partyhim to admit or deny. —A party who considers
that a matter of which an admission is requested presents a genuine issue for trial may not, on that
ground alone, object to the request; the partyhe may, subject to the provisions. of paragraph 3 of
Rule 215, deny the matter or set forth reasons why the partyhe cannot admit or deny it, -

2. -Effect of Admission, —Any matter admitted under this rule is conclusively established as to
the party making the admission unless the court on motion permits withdrawal or amendment of

the admission, _—Subject to the provisions of Rule 166 governing amendment of a pre—trial order,

and rule-166b-6Rule 5 governing the duty to supplement discovery responses, the court may

permit withdrawal or amendment of responses and deemed admissions upon a showing of good
cause for such withdrawal or amendment if the court finds that the parties relying upon the
responses and deemed admissions will not be unduly prejudiced and that the presentation of the
merits of the action will be subserved thereby. —Any admission made by a party under this rule is

for the purpose of the pending action only and neither constitutes an admission by him for any

I other purpose nor may be used against him in any other proceeding. -
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RULE 14, Depositions Upon Oral Examination

1. When Depositions May Be Taken. At any time no later than 30 days before the end of
any applicable Discovery Period or 30 days before trial, which ' |

discovery-period-provided-for-inRule-1{2), any party may take the testimony of any person,
including a party, by deposition upon oral examination, which, unless taken pursuant to Rule 16,
will be recorded stenographically by any officer authorized to take depositions as provided by law.

A party may take a deposition prior to the appearance date of any defendant only upon leave of

court, granted with or without notice.
2. Notice; Subpoena.
a. A party proposing to take a deposition upon oral examination must give reasonable
notice in-writingto every other party. The notice shall state the name of the déponent; -and the
time and the place of the taking of the deposition, and shall be filed and served. The notice shall

also state the identity of persons who will attend the deposition other than the witness, parties,
spouses of parties, counsel, employees of counsel, and the officer taking the deposition. If any
party intends to have any other persons attend, that party must give reasonable notice to all
parties of the identity of such other persons. If a subpoena commanding productionducestecum
under Rule 24 is to be served on the person to be examined, the designation of materials to be
produced as set forth in the subpoena shall be attached to or included in, the notice.

b. A party may in the -notice name as the deponent a public or private corporation,

partnership, association, governmental agency, or other organization and describe with reasonable

particularity the matters on which examination is requested. Ia-that-event;-the-organization-5¢

person-will-testify—In response, the organization so named shall designate one or more persons to
testify on its behalf, and may set forth, for each person designated, the matters on which the
person will testify. The person so designated shall testify as to matters known or reasonably

Discovery Subcommittee
Draft for 5/19/95 SCAC meeting Page 32



. N .

available to the organization. A-Subpeena-shal

make-such-a-designatien—This subdivision does not preclude taking a deposition by any other
procedure authorized by these rules.

3. Production. A witness also may be compelled by subpoena commanding productiondueces
tecum under Rule 24 to produce at the deposition documents or tangible things within the scope
of Rule 3 and within the witness' care, custody or control. |

4. Party. When the deponent is a party, or a person subject to the control of a party,$ service
of the notice upon the party's attorney shall have the same effect as a subpoena served on the
deponent. The notice to such a deponent may be accompanied by a request made in compliance
with Rule 11 for the production of documents and tangible things at the deposition. The
procedure of Rule 11, including the 30 days notice requirement, shall apply to the request and the

response, and it shall be considered a written request for discovery subject to the provisions of

Rule 5.

5. Time and Place. The time and place designated for the deposition shall be reasonable.
The place shall be in the county of the witness' residence or, where the witness is employed or
regularly transacts business in person or at such other convenient place as may be directed by the
court in which the cause is pending; provided, however, the deposition of a party or the person or
persons designated by a party under paragraph 2.b. above may be taken in the county of suit. A
nonresident or transient person may be required to attend in the county where a witness is served

with a subpoena, or within one hundred fifty miles from the place of service, or at such other

6 Comment: This Rule applies to some experts as well as a party's other employees and agents. For example, a
retained expert is ordinarily within the control of a party. A treating physician who is testifying as an expert
witness may pot be in the control of a party, however.
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convenient place as the court may direct. The witness shall remain in attendance from day to day

until such deposition is begun and completed.

6, Deposition by Telephone. An may gi : le prior wri noti
deposition will be taken by telephone or other remote electronic means, For the purposes of this
14, 215-1a and 215-2a_a deposition lephone i in

at the place where the deponent is to answer the questions asked. The officer taking the

deposition may be located with the deposing parties instead of with the witness if the witness is

der oath by a person present with the witness who is authorized, in that jurisdiction t
administer oaths. _
7._Protective order. A or deponent may include in 8 motion for protective order
pursuant to Rule 8 an objection to the time and place designated for a deposition. If the movant

had less than ten (10) days notice of the deposition, the filing of the motion excuses compliance

with the notice or subpoena until the motion is overruled. If the movant had at least 10 days
notice of the deposition, the movant must comply with the notice or subpoena unless the motion

is granted, or the movant demonstrates that it was unable to obtain a ruling on the motion despite

its good faith efforts to do so pursuant to any applicable local rules.
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l RULE 15. Examination, Objection, and Conduct During Oral Depositions
1. Oath; Examination. Every person whose deposition is taken upon oral examination shall
first be placed under oath. The parties may orally examine and cross-examine the déponent. Any
party, in lieu of participating in the oral examination, may serve written questions in a sealed
envelope on the party proposing to take the deposition who shall transmit them- to the deposition
officer who shall open the envelope and propound them to the witness.
2. Time Limitation. The time a party takes to examine and cross-examine deponents upon

oral examination shall be limited.

ab. Time per deposition. Each side may conduct one deposition that is subject to no per

deposition time limit. For all other depositions, no side shall examine or cross-examine a single
fact witness for more than three (3) hours or a single expert witness for more than six (6) hours.

If a witness has been deposed as a fact witness and is thereafter designated as an expert, the

witness may be redeposed for the time remaining within the 6 hour limit. Third-party defendants

may examine a single witness regarding issues upon which they oppose defendants for no more
than 1 additional hour.
be. Record of deposition time. Breaks during depositions do not count against any party’s
deposition time limitation. The officer taking the deposition shall state as part of the certxﬁcate
required by Rule 206 the amount time each examiner used to examine the deponent
3. Conduct during the deposition. The oral deposition shall be conducted in the same
manner as if the testimony were being obtained in court during trial. Counsel are expected to

cooperate with and be courteous to each other and the deponents. Private conferences between
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deponents and their attorneys during the actual taking of the deposition are improper except for
the purpose of determining whether a privilege should be asserted. Private conferences may be
held, however, during agreednermal recesses and adjournments. If the lawyers and witnesses do
not comply with this rule, Fthe court may allow statements, objections and discussions conducted
during the oral deposition that reflect upon the veracity of the testimony to be introduced in

4. Instructions not to answer. Instructions to the deponent not to answer a question are
improper except (a) to preserve a privilege against disclosure, () to enforce a limitation on
evidence directed by the court, (c) to protect a witness from an abusive question, or (d) to make a
motion under paragraph 5. Should a court later order the deponent to answer a question to
which the deponent was instructed not to answer, the court may impose an appropriate sanction
for discovery abuse pursuant to Rule 215. .

5. Terminating the deposition. A party or the deponent may move to terminate or limit the

deposition-pursuant-teo-Rule-8 when the time limitations for the deposition have expired or when----- - - - -

the deposition it is being conducted or defended not in accordance with these rulesin-bad-faith-or

Upon demand of the moving party or deponent, the deposition shall be suspended for the time
necessary to file a motion for protective order and secure a ruling thereon. Should a court rule
that the deposition should not have been terminated, the court may impose an appropriate
sanction for discovery abuse pursuant to Rule 215. .

6. Objections to testimony. Objections during the oral deposition are improper except the

following objections to the form of the question or the responsivéness of the answer: "Objection,

. leading;" "Objection, form;" and "Objection, nonresponsive." These objections:shall be stated as

phrased_and will be waived if not made at the taking of the deposition. A narrative objection will
not preserve the objection for the court's later determination. Upon request, the objecting party

shall explain the grounds of the objection clearly and concisely, in a non-argumentative and non-
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RULE 16. Non-Stenographic Recording

1. Non-stenographic Recording. Any party may cause the testimony and other available
evidence at a deposition upon oral examination to be recorded by other than stenogré,phic means,
including videotape recordings, without leave of court, and the non-stenographic recording may
be presented at trial in lieu of reading from a stenographic transcription of the deposition, subject
to the following rules:

a. Any party intending to make a non-stenographic recording shall -give reasonable prior

notice in writing to the deponent and other parties, either in the deposition notice or in
witingotherwise, of the non-stenographic method by which the testimony will be recorded and

whether or not a certified court reporter will be present to record and transcribe the testimony. If

a certified court reporter will not be present, the person recording the testimony (the "recorder")

must arrange for the presence of a notary public who can administer the oath to the deponent.

The party requesting the non-stenographic recording will be responsible for taking, preserving,

and maintainingfiling the original non-stenographic recording and assuring that the recorded - - -~ -~ -~

testimony will be intelligible, accurate and trustworthy. A

b. Any party may designate another method to record the deponent's testimony in addition
to the method specified. The additional record or transcript shall be made at the expense of the
designating party, unless the court otherwise orders.

c. Any party shall have reasonable access to the original non-stenographic recording and
may obtain a duplicate copy at its own expense.

d. The partyside initiating the non-stenographic recordmg shall bear the expense of the non-.
stenographic recording, subject to an order of the court, upon motion and notxce at the .
conclusion of the case; taxing the expense as court costs. =~ - —---e

2. Certificate. The recorder shall make a duly sworn certificate that accompanies the original

recording that shall state the following:
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a._that the witness was duly sworn;
b. that the recording is an accurate and complete recording of the testimony given by the

witness:

c._the amount of charges for the recorder's preparation of the recording and any copies of

and custody of the party who requested the non-stenographic recording;

e. That a copy of the certificate was filed and served on all parties pursuant to Rule 21a.

3. Delivery. The recorder, after certification, shall securely seal the original recording and

copies of all exhibits in a wrapper endorsed with the title of the action and marked "Deposition of

(here insert name of witness)," and shall thereafter deliver, or mail in a postpaid, properly

addressed wrapper, certified with return receipt requested, such deposition recording and copies

of all exhibits, if any, to the party who requested the non-stenographic recording, and shall give

notice of delivery to all parties. The custodial party shall, upon reasonable request, make the

original deposition recording available for inspection or copying by any other party to the suit.

Upon payment of reasonable charges therefor, the recorder shall furnish a certified copy of the

deposition recording and accompanying exhibits to any party or to the deponent.

4. Exhibits. If a certified court reporter is not present, the recorder shall, upon the request of

a party, mark and annex to the original deposition recording original documents and things

produced for inspection during the examination of the witness. The person producing the

materials may (a) offer copies to be marked for identification and annexed to the deposition *

recording and to serve thereafter as originals if the party affords to all other parties fair ‘
opportunity at the deposition to verify the copies by comgaxiéon with the origir{als. ér (b) offer the
originals to be marked for identification, in which event the materials may then be used in the
same manner as if annexed to the deposition recording. In the event that original exhibits rather

than copies are marked for identification, the recorder shall make copies of all original exhibits to
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be annexed to the original deposition recording for delivery, and shall thereafter refurn the
originals of the exhibits to the witness or party producing them, or if the witness or party is
represented by an attorney at the deposition, to the attoney, who shall thereafter maintain and
preserve the original exhibits and shall produce any such original exhibits for hearing or trial upon

en (7) days notice from an . Copies ann e ori deposition recording ma
for

5. Use Depositions Recorded Only by Non-stenographic means.

a. At trial or summary judgment. Any part or all of a non-stenographic recording or

transcript of a non-stenographic recording of a deposition that was recorded only by

nonstenographic means can be used at the trial or supporting or opposing a motion for summary
judgment under the circumstances set forth in Rule 20(1) only if the party intending to use the

deposition has obtained a complete transcript of the deposition recording from a certified court

reporter. The certified court reporter shall obtain the original or a certified copy of the deposition

recording, shall transcribe it, and the provisions of Rule 18 shall apply and the provisions of Rule. - -

19 shall apply to the extent applicable.Z The certified court reporter shall include in the certificate

a statement that the transcript was made from the onginal or certified copy of the deposition

recording and that the transcript is a true record of the recording. If the deposition is to be used

as evidence at the trial, the complete transcript must be served on all parties at least 30 days

before the trial. If the deposition is to be used as evidence supporting or opposing 8 motion for

summary judgment, the complete transcript must be served on all parties at the time the

deposition is presented to the court as summary judgment evidence. '

b. At any other hearing. Any part or all of a deposition recorded bnlv by non- ‘
stenographic means can be used at any hearing of a motion o} an interlocutory p:roceeding (other
than a summary judgment motion) under the circumstances set forth in Rule 20(1) only if the

party intending to use the deposition has obtained a transcript of that portion of the deposition

7 The provisions concerning certification of swearing in the witness and that the transcript is a true record of the
testimony, as well as the provisions concerning marking exhibits will not apply.
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recording in rdance with this rule. At least 20 da re the dat for the hearing in
which the deposition is to be used, the party seeking to use the deposition must file and serve a
written designation specitying (1) the name of the deponent whose ition the party inten
use; (2) the name and address of the certified court r t the asked to t

all or part of the deposition recording: and (3) the portions of the deposition recording that the
party has requested to be included in a transcript. If the party has designated only a part of the
deposition testimony, any other party may request the named court reporter to transcribe
additional parts of the deposition recording at that party's own expense within 10 days of service
of the designation. The deposition can be used only if the transcript is completed at least 3 days
before the date of the hearing. The provisions of Rule 18 shall not apply and the provisions of |
Rule 19 shall apply only to the extent appropriate. The certified court reporter shall include in the
certificate a statement that the transcript was made from the original or certified copy of the

deposition recording and that the transcript is a true record of the recording.

c. Certified copy. A certified copy of the deposition recording is any copy of the original -

or another certified copy of the deposition recording that is accompanied by a duly swom

certificate of the person who made the copy, stating that the copy is accurate and complete.
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—1. Serving Questions; Notice. Afler-commencement-of the-action; At any time no later
than 30 days before the end of any applicable Discovery Period or 30 days before trial, whichever
occurs first, any party may take the testimony of any person, including a party, by deposition upon
written questions. A party may take a deposition prior to the appearance date of any defendant
only upon Eleave of court, granted with or without notice;-must-be-obtained-enly-if-a-party-seeks

ndant. The attendance of witnesses
and the production of designated items may be compelled as provided in Rule 20204.

2. Notice; written questions.

a._A party proposing to take a deposition upon written questions must give notice
20ten-days before the deposition is to be taken. The notice shall state the name and if known, the

address of the deponent, and the time and place of the taking of the deposition, and shall be filed

ity—The notice shall also state the identity of persons

who will attend other than the witness, parties, spouses of parties, counsel, employees of counsel,
and the officer taking the deposition. If any party intends to have any other persons attend, that
party must give reasonable notice to all parties of the identity of such other persons. If a

subpoena commanding production under Rule 24 is to be served on the person being examined, -

| the designation of materials to be produced as set forth in the subpoena shall be attached to or

included in the notice. } S

b. -A—A party may in his notice name as the witness a public or private corporation

or a partnership or association or governmental agency and describe with reasonable particularity

Discovery Subcommittee
Draft for 5/19/95 SCAC meeting Page 42



ettort O€8cR-P Siime = ed--the H I_n
res e organization so named shall designate one or mor stifv on its

and may set forth, for each person designated, the matters on which the person will testify. The
person so designated shall testify as to matters known or reggﬂmm_tm;gm
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—23. Cross—Questions, Redirect Questions, Recross Questions and Formal

Objections. Any party may serve cross—questions upon all other parties within ten days after the
notice and direct questions are served. Within five days after being served with cross—questions a
party may serve redirect questions upon all other parties. Within three days after being served
with redirect questions a party may serve recross questions upon all other parties. Objections to
the form of written questions are waived.unless served in writing upon the party propounding
them within the time allowed for serving the succeeding cross or other questions and within five |
days after service of the last questions authorized. The court may for cause shown enlarge or
shorten the time.

____ -34.Deposition Officer; Interpreter. Any person authorized to administer oaths
including notaries public (whether or not the person is a certified shorthand reporter), is an officer
who is authorized to issue a subpoena or subpoena commanding productionduees-tecum under
Rule 24 for a written deposition,-es-previded-in-Rule-264 and is an officer before whom a written
deposition may be taken. An officer who is authorized to take a written deposition shall have
authority, when the officerhe deems it expedient, to summon and swear an interpreter to facilitate
the taking of the deposition.

_______—45. Officer to Take Responses and Prepare Record. A copy of the notice and copies
of all questions served shall be delivered by the party taking the deposition to the officer
designated in the notice, who shall proceed promptly to administer an oathl to the witness intﬁe
manner provided in paragraph 12 of Rule 15204, to record : e&ke the. testimony of the witnesslix; .

response to the questions in-the

04-at the time the

testimony is given, and thereafter to transcribe the testimony, or personally to supervise another -

who transcribes the testimony, and to prepare, certify and deliver the deposition_transcript, in the
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manner provided by Rules 18 and 23265-and-206, attaching thereto the copy of the notice and

questions-received-by-him.

.....

.....
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Rule 18. Submission to Witness; Changes; Signing. [redline from current rule 205]

When depositionthe testimony is fully transcribed, the deposition officer shall transmit-or
provide the original deposition transcript to the witness or if the witness is a-party-with-an
attorney-of recordrepresented by an attorney at the deposition, to the attorney representing the
witness-efrecord, for the witness' examination and signature ;-by-the-witness-before any officer
authorized to administer an oath, unless such examination and signature are waived by the ﬁmes
and by the parties. No erasures or obliterations of any kind are to be made to the original
testimony as transcribed by the deposition officer. Any changes in form or substance which the
witness desires to make shall be furnished to the deposition officer by the witness, together with a
statement of the reasons given by the witness for making such changes. The changes and the
statement of the reasons for the changes shall be attached to the deposition by the deposition
officer. The deposition transcript and any changes shall then be subscribed by the witness under
oath, before any officer authorized to administer an oath, unless the parties by stipulation waive
the signing or the witness is ill or cannot be found or refuses to sign. If the witness does not sign
and return the original deposition transcript within tWenty days of its submission to him or his
counsel of record, the deposition officer shall sign a true copy of the transcript and state on the
record the fact of the waiver of examination and signature or of the illness or absence of the
witness or the fact of the refusal to sign together with the reason, if any, given therefor. The copy
of the deposition transcript may then be used as fully as though signed, unless on motion to
suppress, made as provided in Rule 207, the Court determines that the reasons given for the

refusal to sign require rejection of the deposition in whole or in part. '
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Rule 19. Certification by Officer; Exhibits; Copies: Notice of Delivery. {redlined from
current Rule 206]

____ _1. Certification. The officer shall attach as part of the deposition transcript a certificate
duly sworn by such officer which shall state the following;

(i) that the witness was duly sworn by the officer;

(ii) that the transcript is a true record of the testimony given by the witness;

(iii) the amount of charges for the officer's preparation of the completed deposition transcript
and any copies of exhibits;

(iv) that the deposition transcript was submitted on a specified date to the witness or to the
attorney of record for a party who was the witness for examination, signature and return to the
officer by a specified date;

(v) that changes, if any made by the witness, in the transcript and otherwise are attached thereto
or incorporated therein;’

(vi) that the witness returned or did not return the transcript;

(vii) that the original deposition transcript, or a copy thereof in event the original was not
returned to the officer, together with copies of all exhibits, is in the possession and custody of the
attorney or party who asked the first question appearing in the transcript for safekeeping and use
at trial;

(viii) that a copy of the certificate was served on all parties pursuant to Rule 21a.

—The officer shall file with the court in which the cause is pending a copy of said certificate, and
the clerk of the court where such certification is filed shall tax as costs the charges for preparmg
the original deposition transcript and making and attaching copxes of all exhlblts to the ongmal
deposition.

— —2. Delivery. Unless otherwise requested or agreed to by the parties on the record in the
deposition transcript, the officer, after certification, shall securely seal the original deposition
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transcript, or a copy thereof in the event the original is not returned to the officer, and copies of
all exhibits in a wrapper endorsed with the title of the action and marked "Deposition of (here
insert name of witness),” and shall thereafter deliver, or mail in a postpaid, properly addressed
wrapper, certified with return receipt requested, such deposition transcript and copi&s of all
exhibits to the-attorney-or-party who asked the first question appearing in the transcript, and shall
give notice of delivery to all parties._ The custodial attorney shall, upon reasonable request, make
the original deposition transcript available for inspection or photocopying by any other party to

the suit. Upon pavment of reasonable charges therefor, the officer shall furnish a copy of the

deposition transcript to any party or to the deponent.

______—3. Exhibits._Original documents and things produced for inspection during the
examination of the witness shall, upon the request of a party, be marked for identification and
annexed to the deposition transcript and may be inspected and copied by any party, except that
the person producing the materials may (a) offer copies to be marked for identification and
annexed to the deposition transcript and to serve thereafter as originals if the party he affords to
all other parties fair opportunity at the deposition to verify the copies by comparison with the
originals, or (b) offer the originals to be marked for ideptiﬁcation, in which event the materials my
then be used in the same manner as if annexed to the deposition transcript. _In the event that
original exhibits rather than copies are marked for identification, the deposition officer shall make
copies of all original exhibits to be annexed to the original deposition transcript for delivery, and
shall thereafter return the originals of the exhibits to the witness or party producing them, and
such witness or party shall thereafter maintain and preserve the original exhibits and shall produce
any such original exhibits for hearing or trial upon seven (7) days notice from any party Copies

" annexed to the original deposition transcript may be used for all purposes
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Rule 20. Use of Deposition Transcripts in Court Proceedings. [redlined from current Rule
207)
—1,_+Use of Depositions Franseripts-in Same Proceeding.

—a._—USE-QGF-DERPOSITIONSUse of deposition transcripts or recordings. —At
the trial or upon the hearing of a motion or an interlocutory proceeding, any part or all of a

deposition taken in the same proceeding, insofar as admissible under the Texas Rules of Civil
Evidence, may be used by any person for any purpose against any party who was present or
represented at the taking of deposition or who had reasonable notice thereof. —Further, the Texas
Rules of Civil Evidence shall be applied to each 'question and answer as though the witness were
then present and testifying. —Unavailability of the deponent is not a requirement for a@'ssibili}y,v
Depositions_-shall include (1) the original or a certified copy of a the eriginal-transcripts of a
stenographic recording complying with Rule 19, es{2) the original or a certified copy of a

transcript of a non-stenographic recording complying with Rule 16(5), or aﬂyheemﬁed-eeptes

a certified copy of a nonstenographic recording of the deposition, if the applicable provisions of
Rule 16(5) have been satisfied.

proceeding. " Substitution of parties pursuant to these rules does not affect the right to use
depositions previously taken; and, when a suit has been brought in a court of the United States or
of this or any other state and another suit involving the same subject matter is brought between
the same parties or their representatives or successors in mterest, all deposmons lawfully taken in

each suit may be used in the other suit(s) as if originally taken therefor, -

Parties joined after

deposition taken. —If one becomes a party after the deposition is taken and has an interest similar

to that of any party described in a. or b. above, the deposition is admissible against that partyhim
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I only if that partyhe has had a reasonable opportunity, after becoming a party, to redepose the
deponent, and has failed to exercise that opportunity.

l 2, +Use of Depositions Franseripts-Taken in Different Proceeding. —At the trial or upon the

hearing of a motion or an interlocutory proceeding, any part or all of a deposition taken in a
different proceeding may be used subject to the provisions and requirements of the Texas Rules of
Civil Evidence,_-Further, the Texas Rules of Civil Evidence shall be applied to each question and
answer as though the witness were then present and testifying. -

—3. Motion to Suppress.

a._Depositions recorded stenographically. When a depesitien-transcript of a

deposition that has been recorded stenographically has been delivered by the deposition officer
pursuant to Rule 206 and notice of delivery given at least one entire day before the day on which
the case is called for trial, errors and irregularities in the notice of delivery, and errors in the
manner in which the testimony is transcribed or the deposition transcript is prepared, signed,
certified, sealed, endorsed, delivered, or otherwise dealt with by the deposition officer under
Rules 18265 and 19206 are waived, unless a motion to suppress the deposition transcript or some
part thereof is made and notice of the written objections made in the motion is given to every
other party before the trial commences.

b. Depositions recorded only by non-stenographic means. When a transcript of a

deposition that has been recorded only by non-stenographic means has been delivered by the

certified court reporter pursuant to Rule 16(3) and notice of delivery given at least 30 days before

he day on which the case is called for trial._errors and irregularities in the notice of deliv:

errors in the manner in which the testimony is recorded or transcribed or the deposition transcript ‘

. is prepared, signed, certified, sealed, endorsed, delivered, or 6therwise dealt wnth by 'the

deposition officer under Rule 16 are waived, unless 2 motion to suppress the deposition transcript

or recording or some part thereof is made and notice of the written objections made in the motion

is given to every other party before the trial commences,
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‘Rule 21; Compelling Production from Nonparty,

1. When production may be compelled, A ime no | 30 for
of any applicable Discovery Period or 30 days before trial, whichever occurs first, any party may
have issued and served upon any person not a party to the suit 8 subpoena under Rule 24
mpelling pr: ion of documents or tangible things within th fRule 3 withi

person's care, custody, or control.
2. Notice, subpoena. A party proposing to compel production from a nonparty must give

reasonable notice to every other party. The notice shall state the name of the nonparty from

whom production is sought to be compelled, the time and place for the production, and shall be
filed and served. The notice shall set forth the items to be produced or inspected, either by |

individual item or by category, and describe each item and category with reasonable particularity.

If the requesting party intends to sample or test the requested items, the desired testing and

sampling shall be described with sufficient specificity to inform the nonparty of the means,

manner, and procedure for testing or sampling.

3. Time and place. The time and place designated for the production shall be reasonable.

The place shall be in the county of the non s residence or, where the non is emploved or

regularly transacts business in person or at some other convenient place as may be directed by the
court in which the cause is pending. A nonresident or transient person may be required to

prdduce documents and things in the county where served with a subpoena or within 150 miles

from the place of service.
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RULE 22. Physical and Mental Examinations

1. —2)-Order for Examination. At any time no later than 30 days before the end of any
applicable Discovery Period or 30 days before trial, whichever occurs first, Wwhen the mental or
physical condition (including the blood group) of a party, or of a person in the custody,
conservatorship or under the legal control of a party, is in controversy, the court in which the
action is pending may order the party to submit to a physical or mental examination by a physician
or psychologist or to produce for examination the person in his custody, conservatorship or legal
control. The order may be made only on motion for good cause shown and upon notice to the
person to be examined and to all parties and shall specify the time, place, manner, conditions, and
scope of the examination and the person or persons by whom it is to be made. Except as provided
in subparagraph 4¢d) of this rule, an examination by a psychologist may be ordered only when the
party responding to the motion has identified a psychologist as an expert who will testify.

2. —(b)-Report of Examining Physician or Psychologist.

—a.B If requested by the party against whom an order is made under this rule or- -
the person examined, the party causing the examination to be made shall deliver to him a copy of
a detailed written report of the examining physician or psychologist setting out his findings,
including results of all tests made, diagnoses and conclusions, together with like reports of all
earlier examinations of the same condition. After delivery the party causing the examination shall
be entitled upon request to receive from the party against whom the order is made a like report of
any examination, previously or thereafter made, of the same condition, unless, in the case of a
report of examination of a person not a party, the party shows that th_eplrghe is unable to obtain
it. The court on motion may make an order against a party requmng delivery of a report on such '
terms as are just, and if a physician or psychologist fails or refuses to make a report the court may

exclude his testimony if offered at the trial,

b. 2) This subdivision applies to examinations made by agreement of the parties,

unless the agreement expressly provides otherwise. This subdivision does not preclude discovery
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of a report of an examining physician or psychologist or the taking of a deposition of the physician
or psychologist in accordance with the provisions of any other rule.

_3.~e) Effect of No Examination. If no examination is sought either by agreement or
under the provisions of this rule, the party whose mental or physical condition is in controversy
shall not comment to the court or jury on his willingness to submit to an examination, on the right
of any other party to request an examination or move for an order, or on the failure of such other
party to do so.

4.—Cases—(d)-Cases Arising Under Title I, Family Code. In cases arising under Title
I, Family Code, on the éourt's own motion or on the motion of a party, the court may appoint:

a.—h one or more psychologists to make any and all appropriate mental

examinations of the children who are the subject of the suit or any other parties irrespective of

whether a psychologist has been listed by any party as an expert who will testify.

b.—2) non—physician experts who are qualified in paternity testing to take blood,
body fluid or tissue samples and to conduct such tests as ordered by the court.

5.—e) Definitions. For the purpose of this rule, a psychologist is a person licensed or
certified by a State or the District of Columbia as a psychologist.
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RULE 23. Motion for Entry Upon Property £ |

1. Motion. At any time no later than 30 days before the end of any applicable Discovery Period
or 30 days before trial, whichever occurs first, During-the-diseovery-period-provided-for-i
1{2)-the court in which the action is pending may order any person, including a person not a party
to the pending suit, to allow es
designated land or other property for the purpose of inspection and 'measuring, surveying,

photographing, testing, or sampling the property or any designated object or operation thereon
when the land or property is relevant to the subject matter of the action. The order may be made

only on motion for good cause shown and shall specify the time, place, manner, conditions, scope

of the inspection, and a description of any desired testing or sampling, sufficient to inform the

person of the means, manner and procedure for testing or sampling, and the persons or persons by -
whom the inspection, testing or sampling is to be made. Fhe-motion-shall-state-with-specifie
- ] 3 ] i ] E - '
2. Service. A true copy of the motion and order setting hearing shall be served on the

person in possession or control of the property and all parties. If the person in possession or

control of the property is not a party to the action, service shall be made in the same manner as

service of citation as provided by Rule 106.

8 Changes to make this new rule similar to Motion for Physical/Mental exam.
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RULE 24: Subpoena® [new rule]

1. Form; Issuance.

a. The style of every subpoena shall be "The State of Texas." Every subpoena
shall:

(1) state the style of the suit, its cause number, the court in which the suit is pending,

the date of its issuance, and the party at whose instance the witness is summoned;

' (2) command the person to whom it is directed to

~ (a) attend and give testimony for a deposition, hearing or trial; or
(b) produce and permit inspection and copying of designated documents or

tangible things in the possession, custody or control of that person, , at a time and place therein
specified, and produce such documents as they are kept in the usual course of business or
organized and labeled to correspond with the designated categories. A person commanded under
this subsection need not appear in person at the place of production or inspection unless a
command to attend and give testimony at a deposition, hearing or trial is joined with a command
under this subsection or issued and served separately.

b. The subpoena shall issue from the court in which the suit is pending, except that a
subpoena for a deposition in a sister state or foreign country shall be issued pursuant to Rule 188.

c. The clerk of the district or county court, or justice of the peace shall issue the subpoena
and a copy thereof for each witness subpoenaed to a party requesting it, who shall complete it
before service. An attorney authorized to practice in the State of Texas, as an officer of the court,
may also issue and sign a subpoena on behalf of the court. Any officer authorized to take
depositions and any certified short-hand reporter may igsue and sign a subpoena for a deposiiion
or production, and shall do so immediately upon proof of semceof a notice to take a depoéiti_qn v. .
under Rule 14 or 17, or a notice to compel production under Rule 21. | |

2. Service.

9 This new rule is largely based upon FRCP 45, but contains many of the provisions in current TRCP 177-178.
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d. Any sheriff or constable of the State of Texas or any person who is not a party and is
not less than 18 years of age may serve a subpoena by delivering a copy to the witness and
tendering to that person any fees required by law.1?

b. Subject to the provisions of applicable law, a subpoena may be served at any place
within the State of Texas.

c. Proof of service shall be made by filing the witness' signed written memorandum
attached to the subpoena showing acceptance thereof or a statement of the date and manner of
service and the names of the person served, certified by the person who made the service.

3. Protection of Nonparties Subject to Subpoenas

a. A party responsible for the issuance and service of a subpoena shall take reasonable
steps to avoid imposing undue burden or expense upon a nonparty subject to that subpoena.

b. Subject to paragraph (d)(2) of this rule, a nonparty commanded to produce and permit
inspection and copying of designated documents and things, within 10 days after service of the
subpoena or before the time specified for compliance if such time is less than 10 days after
service, may serve upon the party at whose instance the witness is summoned written objection to
inspection or copying of any or all of the designated materials. If objection is made, the party at
whose instance the witness is summoned shall not be entitled to inspect and copy the materials
except pursuant to court order. At any time after an objection is made, the party serving the
subpoena may, upon notice to the person commanded to produce, move for an order to compel
the production.

c. Within 10 days after service of the subpoena or before the time specified for ‘
compliance if such time is less than 10 days after service, the persbn served with the subpoena
may, upon notice to the party at whose instance the witness i.;; sumxhoned, move for ﬁ protecﬁve' .A
order in the court in which the action is pending or a district court in the county in which the

subpoena was served. The court shall make such orders in the interests of justice necessary to

10 Fees provided for in CPRC chapter 22.
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protect the movant from undue burden, unnecessary expense, harassment or annoyance, or
invasion of personal, constitutional, or property rights.

d. Ifthe subpoena directs the nonparty to attend and give testimony or to produce
documents or things at a hearing or trial less than 10 days after the date of service, the nonparty
may make its objections or motion for protective order to the court at the time specified for
compliance. ‘

e. If the party seeks production of patient records from a physician or professional as
defined in Rules 509 or 510 of the Texas Rule of Civil Evidence, the party shall serve a copy of
the subpoena upon the patient or, if the patient is a party represented by an attorney, upon the
attorney. The patient may make any objection or motion for protective order in the same manner
as the person served with the subpoena.

4. Duties of Nonparties in Responding to Subpoenas

a. A person responding to a subpoena to produce documents shall produce them as they
are kept in the usual course of business or shall organize and label them to correspénd with the
categories in the demand.

b. When information or materials subject to a subpoena is withheld on a claim that it is
privileged from discovery, the person subpoenaed shall withhold the privileged materials or
information from the response and make a withholding statement, stating that information or
materials responsive to the subpoena have been withheld and the privileges(s) relied upon. The
party serving the subpoena may thereafter request a description of the withheld materials, and
within 15 days of service of that request, the subpoenaed person shall describe the nature of the
documents, communications, or things not produced sufficient to enable tﬁe demanding party to
contest the claim. ‘ : 4

c. If a subpoena commanding testimony is directed to a public or private corporation,
partnership, association, governmental agency, or other organization, and the matters on which

examination is requested are described with reasonable particularity, the organization so named
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shall designate one or more persons to testify on its behalf as to matters known or reasonably
available to the organization.

5. Contempt. Failure by any person without adequate excuse to obey a subpoena served
upon that person may be deemed a contempt of the court from which the subpoena is issued or a

district court in the county in which the subpoena is served.
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Part Two. Pretrial Conference
RULE 166. Pretrial Conference

1. Conference. When appropriate, the court may order the attorneys for the parties and the
parties or their duly authorized agents to appear before it for a pretrial conference. There may be
more than one pretrial conference. The court may consider any matter than may aid in the
disposition of the action, including:

a. The settlement of the case;

b. Referral of the case to alternate dispute resolution;

¢. Development of a scheduling order, including a Discovery Control Plan;

d. Determination of uncontested and contested issues of law and fact; and

e. Trial procedure, including exchange of fact witnesses, other than rebuttal or
impeaching witnesses the necessity of whose testimony cannot reasonably be anticipated

before trial, exchange of expert witnesses, exchange of proposed jury charges or findings of

2, Order. The court shall make an order that recites the action taken at the pretrial

conference. This order shall control the subsequent course of action, unless modified to prevent

manifest injustice.
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Part Three. Other Rules Affected By Subcommittee Proposals

l RULE 63. Amendments and Responsive Pleadings

¢

Parties may amend and supplement their pleadings and respond to other parties"pleadings
without leave of court no later than sixty (60) days before the end of the discovery period or five
(5) days after receipt of notice of the first trial setting, whichever is later. Thereafter, parties may
file pleadings that amend, supplement, or respond only with leave of court or upon the agreement
of the parties. Leave shall be granted unless,!_,'there is insufficient time to complete discovery that
would be made necessary by the amendment; supplement, or response, in which case leave shall
be denied or the discovery period extended. Leave shall not be granted if it would unreasonably
delay the trial. |
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