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HEARING OF THE SUPREME COURT ADVISORY COMMITTEE
SEPTEMBER 15, 1995

(MORNING SESSION)

Taken before D’Lois L. Jones, a
Certified Shorthand Reporter in Travis County
for the State of Texas, on the 15th day of
September, A.D., 1995, between the hours of
8:30 o’clock a.m. and 12:30 o’clock p.m. at
the Texas Law Center, 1414 Colorado, Rooms 101
and 102, Austin, Texas 78701. @@PY
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CHATIRMAN SOULES: I think
everybody has got our schedule for the
meeting. I appreciate you all being here
today, and we are going to pass an attendance
list around. It will be coming by you during
the report. The first thing on our agenda
this morning is Joe Latting and Chuck Herring
with their sanctions report. Joe.

MR. LATTING: Did anyone fail
to receive the letter of September 11th that
has -- if you did, we have plenty of extra
copies, and it has with it a proposed Rule 13
and a proposed Rule 1664d.

MR. MCMAINS: Where are the
copies?

MR. LATTING: They are on this
table here. Holly will hand them to you. For
those of you who were at the final part of the
meeting last where we discussed the discovery
rules we talked about this, these two rules,
that Saturday; and these are substantially the
same with a couple of exceptions. I think
that one thing we ought to talk about in
connection with Rule 13 is a concern that Pam
Baron has raised, and it was raised at the
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last meeting by Chuck. This is the rule, you
will remember, that is passed in order to
comply with the new Chapter 10 of the Practice
and Remedies Code, which Chuck called not the
English or the American but the Iragi rule.

One difference between this and what we
did last time was that we had earlier
suggested that we call -- we entitle this rule
"The effect of presenting pleadings, motions,
and other papers," which would have made this
consistent with Federal Rule 11, which talks
about pleadings, motions, and other papers.
We took it out of this draft because it was
the feeling of the sanctions subcommittee that
we didn’t want to make the rule any broader
than we needed to, since we don’t like this
statute. No, I shouldn’t put it that way.
Some of us feel the statute is pretty
draconian, and that may not have -- and we
don’t want to extend it beyond where it needs
to go, and I will remind you that in the
statute it needs to go this far.

A court -- it says, "Notwithstanding
section 22.004, Government Code, the Supreme
Court may not amend or adopt rules in conflict
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with this chapter." So we can’t profitably
suggest anything that’s in conflict with
Chapter 10, but at least we don’t want to make
the rule broader than Chapter 10. One thing
that we have done in the rule that is not in
Chapter 10 is that we have a safe harbor
provision, and by that I mean in essence we
can -- 1f someone violates Chapter 10 but then
will withdraw the offending pleading as it
says in paragraph (b) of the proposed motion,
you have a 21-day safe think about it time.
Whether that’s in conflict with Chapter 10, I
guess some court may get to decide some day,
but we thought that all in all the purposes of
that were laudatory, and so we have left then
in.

A more substantive question that we need
to cover 1is whether we have to go through a
two-step process, and this is one that Pam
will address and maybe others about whether
you have to go through a two-step process in
order to get what we will call a very heavy
sanction. Let me read to you from section
10.002, subsection (c). The statute says
this, and you may or may not have that in
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front of you. The statute says, "The court
may award to a party prevailing on a motion
under this section the reasonable expenses and
attorneys’ fees incurred in presenting or
opposing the motion, and if no due diligence
is shown, the court may award to the
prevailing party all costs for inconvenience,
harassment, and out-of-pocket expenses
incurred or caused by the subject litigation,™
which is very heavy.

And we have not written the rule exactly
that way, and that is, we have not repeated
the requirement for another due diligence
inquiry because we believe that the way that
the rule 1is written that you have got to show
that anyway before you would ever be entitled
to get to that sanction because you have to
show that there has not been a reasonable
inquiry on the part of the lawyer or the party
to get there in the first place.

So what I am concerned about and what the
members of the committee are concerned about
is to say that, first of all, in order to
start the process you have to show that there
was no reasonable inquiry, and then once you
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get past that then you have another hearing
where you have to show there is no due
diligence. You have to show both no
reasonable inquiry and no due diligence before
this heaviest of sanctions can be imposed, and
I don’t know the difference between them, and
I believe we have made a comment about that.
That 1s our last comment.

We say, paragraph (a), if you will 1look
at our last comment to the proposed Rule 13,
"Paragraph (a) imposes an obligation of
reasonable inquiry, which is the equivalent of
due diligence. The subcommittee fears that
using due diligence in addition to reasonable
inguiry tends to create confusion."™ And so, I
think -- and I will let Pam speak for herself,
but I think her concern was we don’t want to
make it any easier than we have to for people
to be having sanctions at the whole expense of
the litigation awarded against them.

On the other hand, I think if we are
going to say that you have to show lack of due
diligence to start out with or lack of
reasonable inquiry and lack of due diligence,
that we ought to be willing to say what the
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difference is, and so I think I have now set
out the considerations of this rule, and
Mr. Chairman, I will just leave it open to you
to invite discussion and see what we want to
do.

MR. CHAIRMAN: Okay. And was
it Pam that had some comments? Why don’t you
speak to the points, Pam, that Joe has raised?
Then we will open the meeting to discussion.

MS. BARON: Well, the
legislature has set up a two-tier type of
system where certain kinds of sanctions can be
imposed if you have the findings on -- the
first four findings on the page of the
proposed rule. Then the legislature does
require a second inquiry, which has due
diligence being shown before you can award
extreme sanctions, and I had the feeling that
the agreement of the committee at large was to
try and move away from sanctions on a regular
basis, and by including the legislature’s --
by compacting the legislature’s two-part
inquiry to one part we are getting to extreme
sanctions faster and without maybe a second
look.

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING
925B CAPITAL OF TEXAS HIGHWAY #110 + AUSTIN, TEXAS 78746 * 512/306-1003




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2110

And I know that due diligence is kind of
weaselly language, but at least it tells the
trial court you need to think a second time
before you do this, and I don’t think that we
are able to define it, but I think if we
define it to mean exactly what the first
inquiry is, we are not looking at the statute
because the legislature in theory must have
meant something special by using another test.
So there has to be two tests. If we compact
them into one, I think we are kind of going
against the words of the statute.

MR. LATTING: Just to comment
about that, this rule does not -- neither the
statute nor the rule requires a two-tier
inquiry. It just says that before sanctions
can be awarded under that bad section that it
has to be lack of due diligence, and so we are
just going to have one hearing.

MS. BARON: Right. I agree
with that.

MR. LATTING: All right. I
just want to make sure.

MS. BARON: But you only have
to go through a certain level to award any of
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the first three sanctions, but to get to the
fourth you just have to show no due diligence,
and I guess what I would propose if I could
propose an amendment -- may I do that?

MR. CHAIRMAN: Well, yeah.

Let me just do that. We have had some
discussion about what this is all about.

Rule 13 as proposed in your September 11th
meeting, 1is that the rule that the chairman of
the subcommittee proposes as the majority of
the subcommittee’s --

MR. LATTING: Yes.

MR. CHAIRMAN: Okay. So we do
have that motion on the floor. The
subcommittee moves that we adopt Rule 13 as
presented here, and it doesn’t need a second
since it’s coming from the subcommittee, and
you want to propose an amendment to it, do
you, Pam?

MS. BARON: Yes, I do.

MR. CHAIRMAN: What is that?

MS. BARON: On the second page
on subsection (4) in paren., before the
language that says "an award of an appropriate
amount of costs," I would add the phrase "if
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no due diligence is shown, an award of an
appropriate amount of costs" and I would
delete Comment 2.

HONORABLE SCOTT BRISTER: I
will second that and let me make --

MR. CHAIRMAN: Let me see. Say
it again, Pam, so I can follow it. I didn’t
quite follow it.

MS. BARON: On subsection (4)
on page 2 I would say "if no due diligence is
shown," and then continue with the rest of the
phrase.

MR. MCMAINS: But isn’t that
the opposite version?

CHAIRMAN SOULES: Excuse me,
Rusty. And you want to delete Comment 27?

MS. BARON: Yes.

MR. CHAIRMAN: Okay. That'’s
the motion to amend. Is there a second?

HONORABLE SCOTT BRISTER: I
second.

MR. CHAIRMAN: Judge Brister
seconds. So we are now open to discussion on
that amendment. Judge Guittard, did you have
a question?
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HONORABLE C. A. GUITTARD: With
the proposed amendment how does that affect
the burden? If no due diligence is shown or
if due diligence is not shown, I am uncertain
as to who has to show diligence or absence of
diligence.

CHAIRMAN SOULES: Rusty, you
had your hand up.

MR. MCMAINS: That’s what I was
getting at, is the way she framed the inquiry
or the initial thing, it’s not a burden. It’s
a shifting of the burden to the party on the
pleading, and that’s not what the statute
says. The statute says in the absence of due
diligence, you know, and so I think you really
want to say that if there is -- if it is
established that -- you know, if no due
diligence is established.

MS. BARON: Well, that’s the
same thing.

MR. CHAIRMAN: Let’s read the
statute so we have it clear. What is the
statute?

MR. MCMAINS: No, but I don’t
think it puts the burden on you.
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CHAIRMAN SOULES: Let’s hear
the statute.
MR. LATTING: The statute says,
"The court may award to a party prevailing on
a motion under this section the reasonable
expenses and attorneys’ fees incurred in
presenting or opposing the motion, and if no
due diligence is shown, the court may award to
the prevailing party all costs for
inconvenience, harassment, and out-of-pocket
expenses incurred or caused by the subject
litigation.™ So it’s not a model of clarity.
HONORABLE SCOTT BRISTER: Could
I suggest a different --
MR. CHAIRMAN: Judge Brister.
HONORABLE SCOTT BRISTER: I
thought, reading this, was what it set up was
costs for a particular motion, you file one
bad motion, you did bad one time, versus what
we would call a Rule 215 abuse of the
discovery process, something that has
permeated the case from start to finish.
Because in the first phrase your sanction is
limited to costs associated with this motion.
The second sentence, your costs are for
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everything caused -- can be up to everything
caused by the subject litigation. It doesn’t
make sense to me, which of course all
legislation makes sense as we know by
presumption, that you would want because of
one bad motion to make somebody pay all of the
costs of the whole litigation. It seems to me
if we don’t add a requirement on (4) we have,
in fact, made the statute -- our rule is more
draconian than the statute.

If I am interpreting the statute right,
it says all costs of litigation only if
something worse than one motion. Our
committee draft rule would allow all the costs
of litigation for one bad motion, and so what
it ought to be is not just due diligence but
if we -- I mean, if I am right about that
interpretation, it ought to be if a lack of
diligence has been shown throughout the
litigation. 1In other words, this is a process
of abuse, not an instance of abuse. Then you
can go to the bigger sanctions of (4).

MR. LATTING: May I reply to
that?
CHAIRMAN SOULES: Joe Latting.
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MR. LATTING: The rule contains
this language, and this comes from the
statute. Any -- and I am looking at the
proposed Rule 13, the last line of the first
page in section (d4d). "Any sanction shall be
limited to what is sufficient to deter
repetition of the conduct or comparable
conduct by others similarly situated," and
that’s I think the shorthand sort of version
of TransAmerican, which is sort of a due
process rule, so for whatever that is worth.

I don’t envision a court being able to say,
"Well, you filed one bad motion which cost
$500 to reply to; therefore, you are going to
have to pay for all the litigation."

HONORABLE SCOTT BRISTER: Make
no mistake about it. There will be some
judges who say, "I have had enough of this.
$100,000." That TransAmerican would have
never made it to court if there weren’t judges
out there that did do that.

CHAIRMAN SOULES: Rusty
McMains.

MR. MCMAINS: Joe, the problemn
I have with your assumption there is that
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right after it says that in the rule it says,
"a sanction may include any of the following,"
and among the following -- and it doesn’t say
anything about that there is a hierarchy and
you shouldn’t do (1) -- or (2) until you have
done (1). Your suggestion that it only needs
to be that specific, it just says "a sanction
may include any of the following." I think
people will interpret that to mean that
basically they can do any one of (1) through
(4) .

MR. LATTING: I think you have
good support for that argument because that’s
what it says. The problem here is the way the
statute is written, and we are trying to write
a sensible rule to conform to what is --

MR. MCMAINS: What is a stupid
statute.

MR. LATTING: Well, what is a
statute that’s difficult to understand, and I
want to say that although I officially moved
the adoption of this rule I don’t -- it’s not
a big issue with me, and I don’t think it is
with the majority of the committee. We are
trying to conform to this statute.
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MR. MCMAINS: Well, since they
don’t want to have a conflict with the rule
why don’t we just decide if the legislature
wanted to pass a law and preclude us from
doing anything procedurally then why don’t we
just refuse to pass any procedural issue? Let
them figure out what the procedure is directly
under the statute.

MR. LATTING: Well, somebody
asked us to pass this, and I will just leave
it at that.

MR. MCMAINS: I’m actually
serious. I’'m saying why can’t we say they can
just go in and file a claim based on the
statute, and let them figure out what it is.

I don’t know why we should give any deference
to it.

MR. CHAIRMAN: In proposing the
rules to the Supreme Court we do not have to
track the legislature, the statutes. There
can be a statutory remedy. It can be
constitutional or not constitutional, there
can be a rule remedy. It can be
constitutional or not constitutional. Unless
they are in conflict they are cumulative, or
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at least they co-exist.

Now, what I am curious about is right now
there exists in the law a good bit of
privilege for what is stated in pleadings and
in the court process. It looks to me like
perhaps the legislation and perhaps this rule
abolishes that privilege because if you file a
pleading now and it falls short of the
standards in this rule and in the statute, you
are subject to a malicious prosecution action
for all of the damages caused by this, all the
consequential damages that flow endlessly, and
you are denied a jury trial in that malicious
prosecution.

You have a short hearing, and a judge
awards whatever damage to a business that’s
been caused by somebody filing a frivolous
lawsuit, without a jury. If we don’t think
that that is a lawful process, I don’t think
we need to follow it in passing our rule, and
some day a court is going to decide whether
that process is constitutional, and if it’s
not, it shouldn’t be in our rule unless we
think it’s constitutional coming out of the
gate. We don’t have to track the statute, but
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we can’t conflict with the statute.

MR. CHAIRMAN: John Marks.

MR. MARKS: I agree with you,
Luke, and maybe what we ought to do is go on
and fashion a rule paying respect to what the
legislature has done but fashion one that we
think is fair and reasonable and just and
present that to the Supreme Court and go with
that rather than try to track the statute or
be limited by what the statute tells us we
need to do because I think there may very well
be some serious constitutional issues in what
the legislature is trying to do.

MR. CHAIRMAN: Joe Latting.

MR. LATTING: My heart and my
head are in two different places on this
because the problem I am having is that I
don’t know that it’s up to us impliedly to
declare statutes unconstitutional, and we have
been asked to -- I have been asked to submit a
rule that is in conformity or that will be a
rule version of this statute, and so this is a
tough one because the statute is so difficult,
shall I say, that it’s hard to write a rule
that seems like it’s all a real good idea.
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I agree with both of what you are saying.
I just don’t know that we have much choice
given that the Supreme Court has said "Give us
a rule that’s in conformity with this," and
the statute says you can’t do anything that’s
in conflict with it. So there we are.

MR. CHAIRMAN: The Supreme
Court has not said, "Give us a rule that is in
conformity." The chair asked that we start
with a rule that was somewhat of a mirror of
the statute so that we had that information in
front of us as we began our discussion. Now,
we are discussing it, and if we need to amend
Rule 13, we should do it in a way that the
conscience of this committee feels is correct,
and obviously part of it being correct is it
can’t conflict with the statute, and the
Supreme Court has asked us to present a rule
that would not conflict with the statute, but
beyond that we are free to use our own
deliberative process to make a recommendation
to the Court. Rusty.
MR. MCMAINS: Luke,

historically did not -- this is, of course,
where we have had the problem with the
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legislature before in the previous tort reform
stuff when we did a Rule 13, but we also
repealed their statute, I mean, or the Court
suggested that they repeal their statute
thinking that this was in compliance, and
basically a couple of the legislators got hot,
was my recollection, and said, "You don’t have
any business repealing the statute when you
pass a rule that’s in congruence with the
statute."

MR. CHAIRMAN: We tracked the
first tort reform statute precisely in the
original Rule 13. There was no difference in
the words, and then we repealed that because
we felt it should be in the rules and not in
the statutes and then they disagreed with that
last part.

MR. MCMAINS: Well, at any rate
my recollection is there was some kind of a
storm with the legislature.

MR. CHATIRMAN: That’s because
after tracking the tort reform statute --

MR. MCMAINS: But we gave them
the same part.

MR. CHAIRMAN: -—- we repealed
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their statute.

MR. MCMAINS: Right. I
understand that.

MR. LATTING: Well, we were
nice about it. We at least tracked it.

MR. MCMAINS: I know, but the
point is I think the argument that was made
was that the safe harbor provision was not =--
I’'m not sure if it was the safe harbor or not,
but there was some claim that our rule was
different.

CHAIRMAN SOULES: No. Our rule
had a safe harbor and so did the original
statute. It was exactly the same. The
Supreme Court later passed an amendment to
Rule 13 that deletedlthe safe harbor provision
that was in the tort reform originally.

MR. MCMAINS: Yeah. Well --

CHATRMAN SOULES: But the
original Rule 13 was exactly that.

MR. MCMAINS: At any rate, the
only point I am making is if the legislature’s
intent -- and I have not attempted to analyze
the legislative history or to any extent tried
to make it a legislative history. If the
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legislature’s intent was to create this cause
of action which basically the conscience of
the committee is that this is wrong, I don’t
understand why there is any emphasis at all to
provide a rule or guidelines for asserting
that claim.

If somebody wants to assert that claim,
let them plead the statute and assert it.

They don’t need us. They are not going to
want their statute repealed with this rule.
So they are not going to recommend that it be
repealed. If we want to have an additional
sanctions issue along these lines and less
restrictive, specifically like more or less
the sanction provisions we have now in 13, or
adding the safe harbor, whatever we want to
do, I don’t see that that is in conflict at
all as long as we say this has nothing to do
with what the legislature passed and put in
the commentary.

If they think -- you know, if you want to
seek those then use the statute because there
is nothing procedurally required. They don’t
require that the Supreme Court do anything for
that statutory claim to be excellent. We
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don’t have to act one way or the other.

MR. CHAIRMAN: Steve Yelenosky.

MR. YELENOSKY: Given that the
Supreme Court might be called upon to rule on
the constitutionality of this statute what’s
its appropriate role at this point in
promulgating the rule? Does it have an
obligation to decide whether the rule is
constitutional, or does it have an obligation
to avoid deciding that, and is there any
situation in which the Supreme Court has been
in this position before?

CHAIRMAN SOULES: I think the
Supreme Court in its own process should
determine whether -- should at least think
about whether a rule it’s passing is a
constitutional rule.

MR. YELENOSKY: Yeah. You
would think so. Right. And therefore, if the
Supreme Court doesn’t or does promulgate the
rule with the presumption that they passed on
the constitutionality, what happens when the
statute comes up to them on a constitutional
challenge? Are they a}ready prejudiced as to
its constitutionality?
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MR. PRINCE: They have to
recuse themselves.

MR. YELENOSKY: Do they have to
recuse? That’s ultimately my question.

CHAIRMAN SOULES: Okay. Who
now wants to speak? Richard Orsinger.

MR. ORSINGER: I believe that
there is a Texas case that has addressed this
point, although I can’t think of it off the
top of my head, but I believe in some prior
rule situation the argument was made because
the Supreme Court had enacted the rule that,
therefore, they had implicitly determined its
constitutionality, and the opinion said that
that’s not true, that the Supreme Court’s
function is in its legislative capacity, if
you will, having been in my view designated as
an agent of the legislature, so to speak, to
legislate the practice in courts, that their
function as a judicial review on the
constitutionality was not in any way committed
by the fact that they had adopted the rule to
begin with.

PROFESSOR DORSANEO: That’s a
U.S. Supreme Court case.
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MR. ORSINGER: That’s a U.S.
Supreme Court?

PROF. DORSANEO: Uh-huh.

MR. ORSINGER: Well, then maybe
it’s a U.S. Supreme Court case and not a Texas
Supreme Court case, but --

CHAIRMAN SOULES: We can’t all
talk at once or we can’t get you on the
record. Steve. And then I will get to Judge
Guittard.

MR. YELENOSKY: What I hear you
saying then is contrary to what would seem
natural and I think what Luke said, which is
that they are making some review of the
constitutionality before promulgating the
rule.

MR. ORSINGER: I think it’s a
different question.

MR. YELENOSKY: I understand
you are saying they are acting in a different
capacity.

MR. ORSINGER: Well, I agree.
There seems to be an attitude, particularly in
the U.S. Congress, in this day and time to
pass a statute that’s popular and allow the
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U.S. Supreme Court to declare it
unconstitutional, and I think that they’re
basically abandoning their responsibility to
perform their governmental services consistent
with the Constitution, and I think that every
legislature, every trial judge, every
committee that’s working in a
quasi-legislative function ought to do what it
thinks is consistent with these constitutional
limitations.

So I don’t have a problem with us as a
committee or this Supreme Court in its, quote,
"legislative capacity," passing a rule that it
thinks is constitutional, but I don’t think
that they are committed by that decision that,
therefore, what they pass is constitutional;
and the Supreme Court can come later and
evaluate it on the basis of pleadings and
briefs and the record and decide maybe their
own rule is unconstitutional.

CHAIRMAN SOULES: Judge
Guittard. Then I will get Judge Brister.

HONORABLE C. A. GUITTARD: It
seems to me that Rusty is basically right,
that if we pass a rule that provides for
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sanctions that don’t go as far as the
statutory sanction might, that’s not in
conflict with the statute, that we can -- it
just puts the burden on the person seeking
that kind of sanction to go outside the rule
and invoke the statute.

It seems to me that if the problem is
subdivision (4) here, we could cut that
subdivision down to where it makes sense to us
in language such as this: "TIf a lack of due
diligence is shown, an award of appropriate
amount of costs for inconvenience, harassment,
and out-of-pocket expenses incurred or caused
by the violation found." 1In other words, that
would be a sensible sanction, but it would not
be contrary to the statutory sanction, which
might be in addition.

CHAIRMAN SOULES: Well, doesn’t
that still run afoul of the privilege to
assert a cause of action in court, and it
still gives you a malicious prosecution case
without a jury, doesn’t it?

HONORABLE C. A. GUITTARD: That
would be a different guestion.

MR. LATTING: Can I speak to
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that?

CHAIRMAN SOULES: I said Judge
Brister next.

HONORABLE SCOTT BRISTER: Let
Chuck go ahead.

CHAIRMAN SOULES: Chuck.

MR. HERRING: Well, as to the
answer to that question, I don’t think that’s
right at all, Luke. I think you have got
right now the right under Rule 13 to seek
sanctions against someone for a bad pleading,
one that’s groundless and in bad faith. The
standards that are set out here in section
(a), which I think is what your point goes to,
those are right out of the federal rule.

In this statute when they finally enacted
this statute they just basically pulled those
four subdivisions out of the federal rule,
very, very minor wording changes, but that’s
basically where those come fronm. I think the
judge is right that really the question, the
major question here, the rest of the rule
there is nothing particularly unusual about
it, is how do you deal with Pam’s initial
point on those so-called apocalyptic damages.
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Do you have to have a due diligence
finding first before you can assess those
damages for inconvenience, harassment, and
out-of-pocket expenses, and if so, what does
due diligence mean? Because under subdivision
(a) of the rule the pleadings have to -- there
is a reasonable inquiry requirement. If you
don’t make a reasonable inquiry on those four
things then you are subject to some form of
sanctions, but before you go to those
apocalyptic kinds of damages should you have
due diligence as a prerequisite, and if so,
what does that mean?

To me that’s the issue, and either we
solve it here or we kind of pass the buck and
leave a statute out there that is going to
cause us all uncertainty, and I’d rather try
to tackle it here.

CHAIRMAN SOULES: Well, where
in the current rule does the -- can the court
award costs for inconvenience, harassment --

MR. HERRING: No. That’s the
difference. That is the difference.

HONORABLE SCOTT BRISTER: I
don’t necessarily agree with that. Rule 13
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says you can get any appropriate sanction in

215(2) (b) . 215(2) (b) says for one of them, of

course, by interpretation you can get any

order that'’s just, but 215(2) (b) (2) says you

can get an order charging all or any portion

of the expenses of discovery, not limited to

this motion.

All the costs of discovery,

every dime of it.

MR. HERRING: And there are

several cases that have held that that other

order encompasses a financial penalty separate

and apart fron

costs. So you are already

potentially subject to that now. I don’t 1like

this language that the legislature came up

with, but it seems to me we ought to try to

figure out a way to temper it and put it in a

good rule that
plausible, and
I would rather
can and have a

can consistent

works procedurally as well as
I just throw that out. I mean,
solve the problem here if we
rule that works as well as it

with the statute because

otherwise everybody just goes off and uses the

statute, and then we are left with kind of who

knows what that means.

CHAIRMAN SOULES: Are you
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saying then that you want a rule that permits
the judge to award costs or to award damages
for inconvenience and harassment caused by the
litigation?

MR. HERRING: I do not want a
rule that does that, but I think because we
have a statute that does it we ought to have a
rule that’s consistent with it.

CHAIRMAN SOULES: But I think
that’s unconstitutional unless you get a jury
trial.

MR. HERRING: Well, you can
make that argument. You can make the argument
under present Rule 13.

CHAIRMAN SOULES: No.

MR. HERRING: Sure you can.
Sure you can. Because you don’t get a jury
trial under Rule 13, and you can have a
financial penalty. They could fine you, as
they have done in some cases, a million
dollars under Rule 13. You had a
million-dollar award in Harris County under
Rule 13. You can have a fine that’s unrelated
to costs. It’s just a deterrent.

CHATIRMAN SOULES: But the
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doctor says, "As a result of this baseless
lawsuit, I lost my medical practice."”

MR. HERRING: It’s being done
all the time, Luke. There are Rule 13 cases
right now where people have made that
argument. You may be right that in reply you
could say, "Well, I don’t think you can do
that constitutionally," but there are cases
that have upheld financial penalties unrelated
to costs today under Rule 13.

Anyway we have got a statute out here,
and my thought is we ought to have a rule that
is as consistent as possible. If you decide
you want to ignore that provision, that you
think apocalyptic damages, the
harassment/inconvenience damages, just
shouldn’t be in there, maybe you leave that
provision out of the rule. The rest of the
rule is pretty close to the statute.

I'd say leave it in because the
legislature wrote it. My sense of the Supreme
Court’s approach right now is that they don’t
want to have unnecessary conflict with the
legislature and would like a rule that is as
consistent as possible with the statute.
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CHAIRMAN SOULES: Judge
Brister. And then I will get Bill Dorsaneo.

HONORABLE SCOTT BRISTER: Okay.
It seems possible again to me that when the
legislature said "inconvenience, harassment,
and out-of-pocket expenses" they were not
thinking of defamation damages or the value of
your practice. It seems to me, you know, that
reasonable minds could construe this as what
they meant, what we have always thought of as
costs and expenses of litigation, maybe a
little bit more; like, for instance, if your
client has to spend -- take a day off from
work, that is an expense of litigation. It’s
nonrecoverable we all know as attorneys’ fees
or anything else, but it is related so that
there is some lines that will be drawn.

What I would suggest maybe as a
counterproposal, again if I am correct reading
this as drawing a distinction between an
instance of error and a pattern of error, is
that you make (4) instead read, "If there has
been a lack of diligence throughout the
litigation, an award of an appropriate amount
of" -- and you might even just say "costs and
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expenses., " I think if you don’t put -- I am
not sure to be consistent with the statute we
have to put every word from the statute in,
which may create problems.

You just say "costs and expenses," and
say those words come as directed from the
statute. We don’t intend to conflict with the
statute. We are being consistent with the
statute, and let these things work out in
cases if necessary. So I would propose we
make that read, "If there has been a lack of
diligence throughout the litigation, an order
of appropriate amount of costs and expenses
incurred or caused by the litigation," and
then claim it’s all consistent.

CHAIRMAN SOULES: What if the
only thing that’s been filed is a baseless
petition? There is no -- is that throughout
the litigation? 1It’s not a very long
duration.

HONORABLE SCOTT BRISTER: Well,
as a judge I would think I would -- of course,
not that I have any opinion on what comes
before me, but I would think I would
construe -- if there has only been one thing
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done, it 1is an instance rather than a pattern.

MR. LATTING: Look what the
statute says. We 