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January 23, 1996

Mr. Luther H. Soules III
Soules & Wallace

Frost Bank Tower, 15th Floor
100 W. Houston, Suite 1500
San Antonio, TX 78205-1457

Dear Luke:

I apologize I was not able to meet on Saturday. I
assume the Evidence Committee's work will be considered at the
next meeting. Since I have to fly from Beaumont and have to

bring two full briefcases, I really don't have room to bring
thirty-six copies of my committee's work. Therefore, I am
enclosing herein a complete copy of the work and I ask if you
will be able to copy it and have it available for distribution
at the next meeting. I am enclosing herein everything we
propose to consider. I don't know if my committee will have
completed the work on the unified rules but this will be enough

to discuss at one meeting. We are beginning to work on the
unified rules.

Luke, it was a pleasure seeing you. Thanks for all the
good work you do for us.

Sincerely,

|77

Gilbert I. Low

GIL:cc

Enclosures



DISPOSITION CHART

TEXAS RULES OF CIVIL EVIDENCE

RULE PAGE NO. CHANGE RECOMMENDED REASON
NO. SUGGESTED/BY ACTION
606 - CIV Pg 1129-1131 Judge Gene L. Amend both CIV Clarify rule and
606 - CRIM Dulaney: Rule 606 and purpose of rule
Clarify CRIM Rule CRIM Rule 606 -
606 Change "he" to
"juror" - take
out reference to
"indictment" in
civil rule - follow
federal rule with
modification -
allow testimony
of juror
qualifications
204 - CIV Pg 1132-1133 Charles Adkin Make deletion - Part deleted no
204 - CRIM Spain, Jr.: amend CRIM 204 longer necessary
Delete from caption | to conform to and make both
and body "Texas amended CIV 204 | CIV and CRIM 204
Register" and - add footnote to | same
"Texas CIV 204 and
Administrative CRIM 204
Code"
407a - CIV Pg 1134-1136 R. Doak Bishop: None (Vote 2 to Cases and
Delete last sentence | 1) products liability
pertaining to strict law make this
liability products unnecessary
cases
413 - CIV Pg 1137-1139 R. Doak Bishop: None (1) Moriel
(NEW) No evidence of establishes
defendant's net procedure;
worth or wealth (2) Bifurcation
admissible until under Moriel
liability for should be by
exemplary damages amendment to Rule
is found 174 of Rules of
Civil Procedure
510(d)(6) - | Pg 1140-1146 Peter S. , None Other rules give
Clv Chamberlain: adequate
Protection of protection -
psychological particularly 403

records of
counselor or expert




703 - CIV Pg 1147-1152 Stephen A. Mandel: | None 703 does not need
Tex.Civ.App. Rule to define every
168 be amended to type of hearsay
conform to Rule 703 included in rule
902(10) - Pg 1153-1155 Judge Michael None No inconsistency
Clv Schattman:
Amend rule to be
consistent with
Section 18.001 of
Civil Practices &
Remedy Code
514 - CIV Spg 601-608 David J. Beck: None (Vote 2 to Current
(NEW) Privilege for self- 1) protection is
critical analysis adequate -
do not favor
creation of new
‘ privilege
503(a)(2) Spg 609-623 Mark Sales: None Not to expand
CIv Modify rule existing
pursuant to privileges
discussion in :
National Tank Co.
v. Brotherton
509(d) & Spg 624-626 Amend 509(d) and Amend 510(d) so Consistency
510(d) - 510(d) to be exceptions apply
Clv consistent with also to
Section 5.08, administrative
Article 4495(b) proceedings
412 - CIV SSp0698-708 Debra Danburg: No action be Present rules
New rule pertaining | taken pertaining to
to victim's past whether relevance
sexual behavior or outweighs
alleged sexual pre- prejudice is
disposition - sufficient.
(patterned after Note: There is
federal rule) presently Crim
Rule 412
702 - CIV SSp0709-711 Michael Paul None (Vote 2 to duPont v.
702 - CRIM Graham: 1) Robinson sets

Limit testimony to
that based upon
well-founded
methodology

forth standard




-

182 CIV

(Material
attached)

Judge Kevin R.
Madison:
Procedure for
using when
firearms and
ammunition are
evidence in a civil
case

None

No specific
problems have
developed and
courts can deal
with this on
individual basis

504 - CRIM

SSp0712-713

Fred Maddox:

Do away with
privilege not to be
called as a witness
against spouse with
regard to crime
threatened or
committed against
spouse

None

As rule is drawn
spouse has option
of either claiming
the privilege or
waiving the
privilege and
testifying -

favor present
option

Doc#33066
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RULE 606 - CIV and CRIM - Pg 1129-1131

CHANGE SUGGESTED/BY: Judge Gene L. Dulaney

Clarify CRIM Rule 606.

RECOMMENDED ACTION:

Amend both CIV Rule 606 and CRIM Rule 606.

Change "he" to "juror" - take out reference to "indictment"
in civil rule - follow federal rule with modification - allow
testimony or juror qualifications.

REASON:

Clarify rule and purpose of rule.

Criminal rule is ambiguous and says, "except that a juror
may testify as to any matter relevant to tﬁe validity of the
verdict or indictment." Civil rule says, "except that a jury may *
testify whether any outside influence was improperly brought to
bear upon any juror." I think the criminal rule was that way so as

to allow a juror to testify as to his statutory qualifications as

a juror.
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RULE 606 OF THE RULES OF CRIMINAL EVIDENCE

RULE 606. COMPETENCY OF JUROR AS A WITNESS

(a)

At the trial. A member of the jury may not
testify as a witness before that jury in the trial
of the case in which {he} the juror is sitting {as
a juror} or has sat. If {he} the juror is called
so to testify, the opposing party shall be
afforded an opportunity to object out of the
presence of the jury.

Inquiry into validity of verdict or indictment.
Upon an inquiry into the validity of a verdict or
indictment, a juror may not testify as to any
matter or statement occurring during the course of
the jury's deliberations or to the effect of
anything upon {his} that or any other juror's mind
or emotions as influencing {him} the juror to
assent to or dissent from the verdict or
indictment or concerning {his} the juror's mental
processes in connection therewith, except that a
juror may testify {as to any matter relevant to
the validity of the verdict or indictment} on the
question whether extraneous prejudicial
information was improperly brought to the jury's
attention or whether any outside influence was
improperly brought to bear upon any juror. Nor
may {his} a juror's affidavit or evidence of any
statement by {him} the juror concerning a matter
about which {he} the juror would be precluded from
testifying be received for these purposes. A
juror may be called to testify concerning the
question of whether or not the juror was qualified
to serve.*

*Brackets are deletion and underline is
addition.



RULE 606 OF THE RULES OF CIVIL EVIDENCE

RULE 606. COMPETENCY OF JUROR AS A WITNESS

(a)

At the trial. A member of the jury may not
testify as a witness before that jury in the trial
of the case in which {he} the juror is sitting or
has sat (as a juror). If {he} the juror is called
so to testify, the opposing party shall be
afforded an opportunity to object out of the
presence of the jury.

Inquiry into validity of verdict {or indictment}.
Upon an inquiry into the validity of a verdict {or
indictment}, a juror may not testify as to any
matter or statement occurring during the course of
the jury's deliberations or to the effect of
anything upon {his} that or any other juror's mind
or emotions as influencing {him} the juror to
assent to or dissent from the verdict {or
indictment} or concerning {his} the juror's mental
processes in connection therewith, except that a
juror may testify on the question whether
extraneous prejudicial information was improperly
brought to the jury's attention or whether any
outside influence was improperly brought to bear
upon any juror. Nor may {his} a juror's affidavit
or evidence of any statement by {him} the juror
concerning a matter about which {he} the juror
would be precluded from testifying be received for
these purposes. A juror may be called to testify
concerning the question of whether or not the
juror was qualified to serve.*

*Brackets are deletion and underline is
addition.



RULE 606 OF THE RULES OF CRIMINAL EVIDENCE

RULE 606. COMPETENCY OF JUROR AS A WITNESS

(a)

At the +trial. A member of the jury may not
testify as a witness before that jury in the trial
of the case in which the juror is sitting or has
sat. If the juror is called so to testify, the
opposing party shall be afforded an opportunity to
object out of the presence of the jury.

Inquiry into validity of verdict or indictment.
Upon an inquiry into the validity of a verdict or
indictment, a juror may not testify as to any
matter or statement occurring during the course of
the jury's deliberations or to the effect of
anything upon that or any other juror's mind or
emotions as influencing the juror to assent to or
dissent from the verdict or indictment or
concerning the juror's mental processes in
connection therewith, except that a juror may
testify on the question whether extraneous
prejudicial information was improperly brought to
the jury's attention or whether any outside
influence was improperly brought to bear upon any
juror. Nor may a juror's affidavit or evidence of
any statement by the juror concerning a matter
about which the juror would be precluded from
testifying be received for these purposes. A
juror may be called to testify concerning the

question of whether or not the juror was qualified
to serve.



RULE 606 OF THE RULES OF CIVIL EVIDENCE

RULE 606. COMPETENCY OF JUROR AS A WITNESS

(a)

(b)

At the trial. A member of the jury may not
testify as a witness before that jury in the trial
of the case in which the juror is sitting or has
sat. If the juror is called so to testify, the
opposing party shall be afforded an opportunity to
object out of the presence of the jury.

Inquiry into validity of verdict. Upon an inquiry
into the validity of a verdict, a juror may not
testify as to any matter or statement occurring
during the course of the jury's deliberations or
to the effect of anything upon that or any other
juror's mind or emotions as influencing the juror
to assent to or dissent from the verdict
or concerning the juror's mental processes in
connection therewith, except that a juror may
testify on the question whether extraneous
prejudicial information was improperly brought to
the jury's attention or whether any outside
influence was improperly brought to bear upon any
juror. Nor may a juror's affidavit or evidence of
any statement by the juror concerning a matter
about which the juror would be precluded from
testifying be received for these purposes. A
juror may be called to testify concerning the
question of whether or not the juror was qualified
to serve.



Rule 604

Criminal Procedure, both of which contain provisions for
the appointment and compensation of interpreters.

1987 AMENDMENT

The amendment is technical. No substantive change is
intended.

Rule 605. Competency of Judge as Witness

The judge presiding at the trial may not testify
in that trial as a witness. No objection need be
made in order to preserve the point.

NOTES OF ADVISORY COMMITTEE
ON 1972 PROPOSED RULES

In view of the mandate of 28 U.S.C. § 455 that a judge
disqualify himself in “any case in which he * * * is or has
been a material witness,” the likelihood that the presiding
judge in a federal court might be called to testify in the
trial over which he is presiding is slight. Nevertheless
the possibility is not totally eliminated.

The solution here presented is a broad rule of incompe-
tency, rather than such alternatives as incompetency only
as to material matters, leaving the matter to the discre-
tion of the judge, or recognizing no incompetency. The
choice is the result of inability to evolve satisfactory
answers to questions which arise when the judge aban-
dons the bench for the witness stand. Who rules on
objections? Who compels him to answer? Can he rule
impartially on the weight and admissibility of his own
testimony? Can he be impezched or cross-examined ef-
fectively? Can he, in a jury trial, avoid conferring his
seal of approval on one side in the eyes of the jury? Can
he, in a bench trial, avoid an involvement destructive of
impartiality? The rule of general incompetency has sub-
stantial support. See Report of the Special Committee on
the Propriety of Judges Appearing as Witnesses, 36
A.B.AJ. 630 (1950); cases collected in Annot. 157 A.L.R.
311; McCormick § 68, p. 147; Uniform Rule 42; Califor-
nia Evidence Code § 703; Kansas Code of Civil Procedure
§ 60-442; New Jersey Evidence Rule 42. Cf. 6 Wigmore
§ 1909, which advocates leaving the matter to the discre-
tion of the judge, and statutes to that effect collected in
Annot. 157 A.L.R. 311.

The rule provides an “automatic” objection. To require
an actual objection would confront the opponent with a
choice between not objecting, with the result of allowing
the testimony, and objecting, with the probable result of
excluding the testimony but at the price of continuing the
trial before a judge likely to feel that his integrity had
been attacked by the objector.

Rule 606. Competency of Juror as Witness

(a) At the trial. A member of the jury may not
testify as a witness before that jury in the trial of
the case in which the juror is sitting. If the juror
is called so to testify, the opposing party shall be
afforded an opportunity to object out of the pres-
ence of the jury.

(b) Inquiry into validity of verdict or indict-
ment. Upon an inquiry into the validity of a ver-

RULES OF EVIDENCE

dict or indictment, a juror may not testify as to any
matter or statement occurring during the course of
the jury’s deliberations or to the effect of anvthing
upon that or any other juror's mind or emotions as
influencing the juror to assent to or dissent from
the verdict or indictment or concerning the juror's
mental processes in connection therewith, except .
that a juror may testify on the question whether
extraneous prejudicial information was improperly
brought to the jury's attention or whether any
outside influence was improperly brought to bear
upon any juror. Nor may a juror's affidavit or
evidence of any statement by the juror concerning
a matter about which the juror would be precluded
from testifying be received for these purposes.

(As amended Pub.L. 94-149, § 1(10), Dec. 12, 1975, 89
Stat. 805; Mar. 2, 1987, eff. Oct. 1, 1987.)

NOTES OF ADVISORY COMMITTEE
ON 1972 PROPOSED RULES

Subdivision (a). The considerations which bear upon
the permissibility of testimony by a juror in the trial in
which he is sitting as juror bear an obvious similarity to
those evoked when the judge is called as a witness. See
Advisory Committee's Note to Rule 605. The judge is
not, however in this instance so involved as to call for
departure from usual principles requiring objection to be
made; hence the only provision on objection is that oppor-
tunity be afforded for its making out of the presence of
the jury. Compare Rule 605.

Subdivision (b). Whether testimony, affidavits, or
statements of jurors should be received for the purpose
of invalidating or supporting a verdict or indictment, and
if so, under what circumstances, has given rise to sub;
stantial differences of opinion. The familiar rubric that a
juror may not impeach his own verdict, dating from Lord
Mansfield's time, is a gross oversimplification. The val-
ues sought to be promoted by excluding the evidence
include freedom of deliberation, stability and finality of
verdicts, and protection of jurors against annoyance and
embarrassment. McDonald v. Pless, 238 U.S. 264, 35
S.Ct. 1785, 59 L.Ed. 1300 (1915). On the other hand,
simply putting verdicts beyond effective reach can only
promote irregularity and injustice. The rule offers an
accommodation between these competing considerations.

The mental operations and emotional reactions of jurors
in arriving at a given result would, if allowed as a subject
of inquiry, place every verdict at the mercy of jurors and
invite tampering and harassment. See Grenz v. Werre,
129 N.W.2d 681 (N.D.1964). The authorities are in virtu-
ally complete accord in excluding the evidence. Fryer.
Note on Disqualification of Witnesses, Selected Writings
on Evidence and Trial 345, 347 (Fryer ed. 1957), Maguire,
Weinstein, et al., Cases on Evidence 887 (5th ed. 1965); 8
Wigmore § 2340 (McNaughton Rev. 1961). As to matters
other than mental operations and emotional reactions of
jurors, substantial authority refuses to allow a juror to
disclose irregularities which occur in the jury room, but
allows his testimony as to irregularities occurring outside
and allows outsiders to testify as to occurrences both
inside and out. & Wigmore § 2354 (McNaughton Rev.

Complete Annotation Materials, see Title 28 U.S.C A,
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WITNESSES

1961). However, the door of the jury room is not neces-
sarily a satisfactory dividing point, and the Supreme
Court has refused to accept it for every situation. Mat-
toxr v. United States, 146 U.S. 140, 13 S.Ct. 50, 36 L.Ed.
917 (1892).

Under the federal decisions the central focus has been
upon insulation of the manner in which the jury reached
its verdict, and this protection extends to each of the
components of deliberation, including arguments, state-
ments, discussions, mental and emotional reactions, votes,
and any other feature of the process. Thus testimony or
affidavits of jurors have been held incompetent to show a
compromise verdict, Hyde v. United States, 225 U.S. 347,
382 (1912); a quotient verdict, McDonald v. Pless, 238
US. 264 (1915); speculation as to insurance coverage,
Holden v. Porter, 495 F.2d 878 (10th Cir. 1969), Farmers
Coop. Elev. Ass'n v. Strand, 382 F.2d 224, 230 (8th Cir.
1967), cert. denied 389 U.S. 1014; misinterpretations of
instructions, Farmers Coop. Elev. Ass'n v. Strand, su-
pra; mistake in returning verdict, United States v.
Chereton, 303 F.2d 197 (6th Cir. 1962); interpretation of
guilty plea by one defendant as implicating others, Unit-
ed States v. Crosby, 294 F.2d 928, 949 (2d Cir. 1961). The
policy does not, howaver, foreclose testimony by jurors as
to prejudicial extraneous information or influences inject-
ed into or brought to bear upon the deliberative process.
Thus a juror is recognized as competent to testify to
statements by the bailiff or the introduction of a prejudi-
cial newspaper account into the jury room, Mattox v.
United States, 146 U.S. 140 (1892). See also Parker v.
Gladden, 385 U.S. 363 (1966).

This rule does not purport to specify the substantive
grounds for setting aside verdicts for irregularity; it
deals only with the competency of jurors to testify con-
cerning those grounds. Allowing them to testify as to
matters other than their own inner reactions involves no
particular hazard to the values sought to be protected.
The rule is based upon this conclusion. It makes no
attempt to specify the substantive grounds for setting
aside verdicts for irregularity.

See also Rule 6(e) of the Federal Rules of Criminal
Procedure and 18 U.S.C. § 3500, governing the secrecy of
grand jury proceedings. The present rule does not relate
to secrecy and disclosure but to the competency of certain
witnesses and evidence.

NOTES OF COMMITTEE ON THE JUDICIARY,
HOUSE REPORT NO. 93-650

As proposed by the Court, Rule 606(b) limited testimo-
ny by a juror in the course of an inquiry into the validity
of a verdict or indictment. He could testify as to the
influence of extraneous prejudicial information brought
to the jury's attention (e.g. a radio newscast or a newspa-
per account) or an outside influence which improperly had
been brought to bear upon a juror (e.g. a threat to the
safety of a member of his family), but he could not testify
as to other irregularities which occurred in the jury room.
Under this formulation a quotient verdict could not be
attacked through the testimony of a juror, nor could a
juror testify to the drunken condition of a fellow juror
which so disabled him that he could not participate in the
jury’s deliberations.

Rule 606

The 1969 and 1971 Advisory Committee drafts woulg
have permitted a member of the jury to testify concerning
these kinds of irregularities in the jury room. The Advi.
sory Committee note in the 1971 draft stated that “* * *
the door of the jury room is not a satisfactory dividing
point, and the Supreme Court has refused to accept it."
The Advisory Committee further commented that—

The trend has been to draw the dividing line between
testimony as to mental processes, on the one hand, and
as to the existence of conditions or occurrences of
events calculated improperly to influence the verdics,
on the other hand, without regard to whether the
happening is within or without the jury room. * * *
The jurors are the persons who know what really
happened. Allowing them to testify as to matters
other than their own reactions involves no particular
hazard to the values sought to be protected. The rule
is based upon this conclusion. It makes no attempt to
specify the substantive grounds for setting aside ver-
dicts for irregularity.

Objective jury misconduct may be testified to in Califor-
nia, Florida, lowa, Kansas, Nebraska, New Jersey, North
Dakota, Ohio, Oregon, Tennessee, Texas, and Washing-
ton.

Persuaded that the better practice is that provided for
in the earlier drafts, the Committee amended subdivision
{b) to read in the text of those drafts.

NOTES OF COMMITTEE ON THE JUDICIARY,
SENATE REPORT NO. 93-1277

As adopted by the House, this rule would permit the
impeachment of verdicts by inquiry into, not the mental
processes of the jurors, but what happened in terms of
conduct in the jury room. This extension of the ability to
impeach a verdict is felt to be unwarranted and ill-
advised. .

The rule passed by the House embodies a suggestion
by the Advisory Committee of the Judicial Conference
that is considerably broader than the final version
adopted by the Supreme Court, which embodies long-
accepted Federal law. Although forbidding the impeach-
ment of verdicts by inquiry into the jurors’ menrtal pro-
cesses, it deletes from the Supreme Court version the
proscription against testimony “as to any matter or state-
ment occurring during the course of the jury's delibera-
tions.” This deletion would have the effect of opening
verdicts up to challenge on the basis of what happened
during the jury’s internal deliberations, for example,
where a juror alleged that the jury refused to follow the
trial judge’s instructions or that some of the jurors did
not take part in deliberations.

Permitting an individual to attack a jury verdict based
upon the jury’s internal deliberations has long been recog-
nized as unwise by the Supreme Court. In McDonald v.
Pless, the Court stated:

[Llet it once be established that verdicts solemnly
made and publicly returned into court can be attacked
and set aside on the testimony of those who took part
in their publication and all verdicts could be, and many
would be, followed by an inquiry in the hope of discov-
ering something which might invalidate the finding.
Jurors would be harassed and beset by the defeated

Complete Annotatlon Materials, see Title 28 U.S.C.A.
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Rule 511

RULES OF CRIMINAL EVIDENCE

RULE 511. WAIVER OF PRIVILEGE
BY VOLUNTARY DISCLOSURE

A person upon whom these rules confer a privi-
lege against disclosure waives the privilege if (1) he
or his predecessor while holder of the privilege
voluntarily discloses or consents to disclosure of
any significant part of the privileged matter unless
such disclosure itself is privileged or (2) he or his
representative calls a person to whom privileged
communications have been made to testify as to his
character or a trait of his character, insofar as such
communications are relevant to such character or
character trait.

RULE 512. PRIVILEGED MATTER DIS-
CLOSED UNDER COMPULSION OR
WITHOUT OPPORTUNITY -TO CLAIM
PRIVILEGE

A claim of privilege is not defeated by a disclo-

sure which was (1) compelled erroneously or (2)
made without opportunity to claim the privilege.

ARTICLE VI

RULE 601. COMPETENCY
AND INCOMPETENCY
OF WITNESSES

(a) Every person is competent to be a witness
except as otherwise provided in these rules. The
following witnesses shall be incompetent to testify
in any proceeding subject to these rules:

(1) Insane Persons. Insane persons who, in the
opinion of the court, are in an insane condition of
mind at the time when they are offered as a wit-
ness, or who, in-the opinion of the court, were in
that condition when the events happened of which
they are called to testify.

(2) Children. Children or other persons who,
after being examined by the court, appear not to
possess sufficient intellect to relate transactions
with respect to. which they are interrogated.

RULE 602. LACK OF PERSONAL
KNOWLEDGE

A witness may not testify to a matter unless
evidence is introduced sufficient to support a find-
ing that he has personal knowledge of the matter.
Evidence to prove personal knowledge may, but
need not, consist of the testimony of the witness
himself. This rule is subject to the provisions of
Rule 703, relating to opinion testimony by expert
witnesses.

268

RULE 513. COMMENT UPON OR
INFERENCE FROM CLAIM OF
PRIVILEGE; INSTRUCTION

(a) Comment or Inference Not Permitted. Ex-
cept as provided in Rule 504(a), the claim of a
privilege, whether in the present proceeding or upon
a prior occasion, is not a proper subject of comment
by judge or counsel, and no inference may be drawn
therefrom.

(b) Claiming Privilege Without Knowledge of
Jury. In jury cases, proceedings shall be conduct-
ed, to the extent practicable, so as to facilitate the
making of claims of privilege without the knowl-
edge of the jury.

(¢) Jury Instruction. Upon request, any party
against whom the jury might draw an adverse infer-
ence from a claim of privilege is entitled to an
instruction that no inference may be drawn there-
from.

WITNESSES

RULE 603. OATH OR AFFIRMATION

Before testifying, every witness shall be required
to declare that he will testify truthfully, by oath or
affirmation administered in a form calculated to
awaken his conscience and impress his mind with
his duty to do so. :

RULE 604. INTERPRETERS

An interpreter is subject to the provisions of
these rules relating to qualification as an expert and
the administration of an oath or affirmation that he
will make a true translation.

RULE 605. COMPETENCY OF
JUDGE AS WITNESS

The judge presiding at the trial may not testify in
that trial as a witness. No objection need be made
in order to preserve the point.

RULE 606. COMPETENCY OF
JUROR AS A WITNESS

(a) At the Trial. A member of the jury may not
testify as a witness before that jury in the trial of
the case in which he is sitting as a juror. If he is
called so to testify, the opposing party shall be
afforded an opportunity to object out of the pres-
ence of the jury.

(b) Inquiry Into Validity of Verdict or Indict-
ment. Upon an inquiry into the validity of a verdict
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WITNESSES

Rule 610

or indictment, a juror may not testify as to any
matter or statement occurring during the course of
the jury’s deliberations or to the effect of anything
upon his or any other juror’s mind or emotions as
influencing him to assent to or dissent from the
verdict or indictment or concerning his mental pro-
cesses in connection therewith, ex@/epl;@t_&_{%r/q’r‘
may testify as to any matter relevant to the validity
o ¥ vertlict or indictment. Nor may his affidavit
or evidence of any statement by him concerning a
matter about which he would be precluded from
testifying be received for these purposes.

RULE 607. WHO MAY IMPEACH

The credibility of a witness may be attacked by
any party, including the party calling him.

RULE 608. EVIDENCE OF CHARACTER
AND CONDUCT OF WITNESS

(a) Opinion and Reputation Evidence of Char-
acter. The credibility of a witness may be attacked
or supported by evidence in the form of opinion or
reputation, but subject to these limitations: (1) the
evidence may refer only to character for truthful-
ness or untruthfulness, and (2) evidence of truthful
character is admissible only after the character of
the witness for truthfulness has been attacked by
opinion or reputation evidence or otherwise.

(b) Specific Instances of Conduct. Specific in-
stances of the conduct of a witness, for the purpose
of attacking or supporting his credibility, other than
conviction of crime as provided in Rule 609, may not
be inquired into on cross-examination of the witness
nor proved by extrinsic evidence.

RULE 609. IMPEACHMENT BY
EVIDENCE OF CONVICTION
OF CRIME

(a) General Rule. For the purpose of attacking
the credibility of a witness, evidence that he has
been convicted of a crime shall be admitted if elicit-
ed from him or established by public record but only
if the crime was a felony or involved moral turpi-
tude, regardless of punishment, and the court deter-
mines that the probative value of admitting this
evidence outweighs its prejudicial effect to a party.

(b) Time Limit. Evidence of a conviction under
this rule is not admissible if a period of more than
ten years has elapsed since the date of the convic-
tion or of the release of the witness from the
confinement imposed for that conviction, whichever
1s the later date, unless the court determines, in the
interests of justice, that the probative value of the
conviction supported by specific facts and circum-
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stances substantially outweighs its prejudicial ef-
fect.

(c) Effect of Pardon, Annulment, or Certificate
of Rehabilitation. Evidence of a conviction is not
admissible under tris rule if (1) based on the finding
of the rehabilitation of the person convicted, the
conviction has been the subject of a pardon, annul-
ment, certificate of rehabilitation, or other equiva-
lent procedure, and that person has not been con-
victed of a subsequent crime which was classified as
a felony or involved moral turpitude, regardless of
punishment, or (2) probation has been satisfactorily
completed for the crime for which the person was
convicted, and that person has not been convicted of
a subsequent crime which was classified as a felony
or involved moral turpitude, regardless of punish-
ment, or (3) based on a finding of innocence, the
conviction has been the subject of a pardon, annul-
ment, or other equivalent procedure.

(d) Juvenile Adjudications. Evidence of juve-
nile adjudications is not admissible under this rule
unless required to be admitted by the Constitution
of the United States or Texas.

(e) Pendency of Appeal. Pendency of an appeal
renders evidence of a conviction inadmissible.

(f) Notice. Evidence of a conviction is not admis-
sible if after timely written request by the adverse
party specifying the witness or witnesses, the pro-
ponent fails to give to adverse party sufficient
advance written notice of intent to use such evi-
dence to provide the adverse party with a fair
opportunity to -contest the use of such evidence.

RULE 610. MODE AND ORDER
OF INTERROGATION AND
PRESENTATION

(a) Control by Court. The court shall exercise
reasonable control over the mode and order of inter-
rogating witnesses and presenting evidence so as to
(1) make the interrogation and presentation effec-
tive for the ascertainment of the truth, (2) avoid
needless consumption of time, and (3) protect wit-
nesses from harassment or undue embarrassment.

(b) Scope of Cross-Examination. A witness
may be cross-examined on any matter relevant to
any issue in the case, including credibility.

(c) Leading Questions.  Leading questions
should not be used on the direct examination of a
witness except as may be necessary to develop his
testimony. Ordinarily leading questions should be
permitted on cross-examination. When a party calls
a hostile witness, an adverse party, or a witness
identified with an adverse party, interrogation may
be by leading questions.
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RULE 606. COMPETENCY OF
JUROR AS A WITNESS

(a) At the Trial. A member of the jury may not
testify as a witness before that jury in the trial of
the case in which he is sitting as a juror. If he is
called so to testify, the opposing party shall be
afforded an opportunity to object out of the pres-
ence of the jury.

(b) Inquiry Into Validity of Verdict or Indict-
ment. Upon an inquiry into the validity of a verdict
or indictment, a juror may not testify as to any
matter or statement occurring during the course of
the jury’s deliberations or to the effect of anything
upon his or any other juror’s mind or emotions as
influencing him to assent to or dissent from the
verdict or indictment or concerning his mental pro-
cesses in connection therewith, except that a juror
may testify whether any outside influence was im-
properly brought to bear upon any juror. Nor may
his affidavit or evidence of any statement by him
concerning a matter about which he would be pre-
cluded from testifying be received for these pur-
poses.

RULE 607. WHO MAY IMPEACH

The credibility of a witness may be attacked by
any party, including the party calling him.

RULE 608. EVIDENCE OF CHARACTER
AND CONDUCT OF WITNESS

(a) Opinion and Reputation Evidence of Char-
acter. The credibility of a witness may be attacked
or supported by evidence in the form of opinion or
reputation, but subject to these limitations: (1) the
evidence may refer only to character for truthful-
ness or untruthfulness, and (2) evidence of truthful
character is admissible only after the character of
the witness for truthfulness has been attacked by
opinion or reputation evidence or otherwise.

(b) Specific Instances of Conduct. Specific in-
stances of the conduct of a witness, for the purpose
of attacking or supporting his credibility, other than
conviction of crime as provided in Rule 609, may not
be inquired into on cross-examination of the witness
nor proved by extrinsic evidence.

RULE 609. IMPEACH BY EVIDENCE
OF CONVICTION OF CRIME

(a) General Rule. For the purpose of attacking
the credibility of a witness, evidence that he has
been convicted of a crime shall be admitted if elicit-
ed from him or established by public record but only
if the crime was a felony or involved moral turpi-
tude, regardless of punishment, and the court deter-
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mines that the probative value of admitting this
evidence outweighs its prejudicial effect to a party.

(b) Time Limit. Evidence of a conviction under
this rule is not admissible if a period of more than
ten (10) years has elacsed since the date of the
conviction or of the - e of the witness from the
confinement imposed for that conviction, whichever
is the later date, unless the court determines, in the
interests of justice, that the probative value of the
conviction supported by specific facts and circum-
stances substantially outweighs its prejudicial ef-
fect.

(c) Effect of Pardon, Annulment, or Certificate
of Rehabilitation. Evidence of a conviction is not
admissible under this rule if (1) based on the finding
of the rehabilitation of the person convicted, the
conviction has been the subject of a pardon, annul-
ment, certificate of rehabilitation, or other equiva-
lent procedure, and that person has not been con-
victed of a subsequent crime which was classified as
a felony or involved moral turpitude, regardless of
punishment, or (2) probation has been satisfactorily
completed for the crime for which the person was
convicted, and that person has not been convicted of
a subsequent crime which was classified as a felony
or involved moral turpitude, regardless of punish-
ment, or (3) based on a finding of innocence, the
conviction has been the subject of a pardon, annul-
ment, or other equivalent procedure.

(d) Juvenile Adjudications. Evidence of juve-
nile adjudications is not admissible under this rule
unless required to be admitted by the Constitution
of the United States or Texas.

(e) Pendency of Appeal. Pendency of an appeal
renders evidence of a conviction inadmissible.

(f) Notice. Evidence of a conviction is not admis-
sible if after timely written request by the adverse
party specifying the witness or witnesses, the pro-
ponent fails to give to the adverse party sufficient
advance written notice of intent to use such evi-
dence to provide the adverse party with a fair
opportunity to contest the use of such evidence.

RULE 610. RELIGIOUS BELIEFS
OR OPINIONS
Evidence of the beliefs or opinions of a witness on
matters of religion is not admissible for the purpose

of showing that by reason of their nature the wit-
ness’ credibility is impaired or enhanced.

(Adopted Nov. 10, 1986, efi. Jan. 1, 1988.)

Notes and Comments

Comment to 1988 Amendment: This is a new rule, thus
causing renumbering of former Rules 610 to 611.

While the rule forecloses inquiry into the religious be-
tiefs or opinions of a witness for the purpose of showing

TES. Y




RULE 204 TEXAS RULES OF CIVIL EVIDENCE - Pg 1132-1133

CHANGE SUGGESTED/BY: Charles Adkin Spain, Jr. - Austin

Delete from caption and body of rule "Texas Register'" and
"Texas Administrative Code."

RECOMMENDED ACTION:

1. Delete from caption of both Civil 204 and Criminal 204 "THE
CONTENTS OF THE TEXAS REGISTER, THE RULES OF AGENCIES PUBLISHED IN
THE ADMINISTRATIVE CODE."

2. Delete from body of Civil 204 and Criminal 204 "of the
contents of the Texas Register, and of the codified rule of the
agencies published in the Administrative Code."

3. Put footnote to both Civil 204 and Criminal 204 stating
that Section 2002.022 of the Government Code requirgs,judfcial'
notice of the contents of the Texas Register and Section 2002.054
of the Government Code requires judicial notice of state agency

rules published in the Administrative Code.

4, Amend Criminal Rule 204 to conform to Civil Rule 204 as
amended.
REASON:
Government Code provides for judicial notice. Make both

CIV and CRIM 204 same.



RULE 204 QOF THE RULES OF CRIMINAL EVIDENCE

RULE 204. DETERMINATION OF TEXAS CITY AND COUNTY ORDINANCES
{THE CONTENTS OF THE TEXAS REGISTER, THE RULES OF
AGENCIES PUBLISHED IN THE ADMINISTRATIVE CODE}

A court upon its own motion may, or upon the motion of a

party shall, take judicial notice {may be taken} of the ordinances

of municipalities and counties of Texas {of the contents of the
Texas Register, and of the codified rules of the agencies published
in the Administraﬁive Code}. Any party requesting that judicial
notice be taken of such matter shall furnish the court sufficient
information to enable it properly to comply with the request, and
shall give all parties such notice, if any, as the court may deem
necessary, to enable all parties fairly to prepare to meet the
request. A party is entitled upon timely request to an opportunity -

to be heard as to the propriety of taking judicial notice and the

- tenor of the matter noticed. 1In the absence of prior notification,

the request may be made after judicial notice has been taken. The
court's determination shall be subject to review as a ruling on a
question of law.

Note: Section 2002.022 of the Government Code requires
judicial notice of the contents of the Texas Register. Section
2002.054 requires judicial notice of state agency rules published

in the Administrative Code.



- )

RULE 204 OF THE RULES OF CIVIL EVIDENCE

RULE 204. DETERMINATICON OF TEXAS CITY AND COUNTY ORDINANCES

{THE CONTENTS OF THE TEXAS REGISTER, THE RULES OF

AGENCIES PUBLISHED IN THE ADMINISTRATIVE CODE}

A court upon its own motion may, or upon the motion of a
party shall, take judicial notice of the ordinances of
municipalities and counties of Texas {of the contents of the Texas
Register, and of the codified rules of the agencies published in
the Administrative Code}. Any party requesting that judicial
notice be taken of such matter shall furnish the court sufficient
information to enable it properly to comply with the request, and
shall give all parties such notice, if any, as the court may deem
necessary, to enable all parties fairly to prepare to meet the
request. A party is entitled upon timely request to an opportunity *
to be heard as to the propriety of taking judicial notice and the
tenor of the matter noticed. 1In the absence of prior notification,
the request may be made after judicial notice has been taken. The
court's determination shall be subject to review as a ruling on a

question of law.



NEW RULE 204, TEXAS RULES OF CIVIL EVIDENCE
AND TEXAS RULES OF CRIMINAL EVIDENCE

RULE 204. DETERMINATION OF TEXAS CITY AND COUNTY ORDINANCES

A court upon its own motion may, or upon the motion of a
party shall, take judicial notice of the ordinances of
municipalities and counties of Texas. Any party requesting that
judicial notice be taken of such matter shall furnish the court
sufficient information to enable it properly to comply with the
request, and shall give all parties such notice, if any, as the
court may deem necessary, to enable all parties fairly to prepare
to meet the request. A party is entitled upon timely request to an
opportunity to be heard as to the propriety of taking judicial
notice and the tenor of the matter noticed. In the absence of
prior notification, the request may be made after judicial notice
has been taken. The court's determination shall be subject to
review as a ruling on a gquestion of law.

Note: Section 2002.022 of the Government Code requires
judicial notice of the contents of the Texas Register. Section
2002.054 requires judicial notice of state agency rules published

in the Administrative Code.



Rule 201 RULES OF CRIMINAL EVIDENC™
ARTICLE II. JUDICIAL NOTICE
RULE 201. JUDICIAL NOTICE OF RULE 203. DETERMINATION OF THE

ADJUDICATIVE FACTS

(a) Scope of Rule. This rule governs only judi-
cial notice of adjudicative facts.

(b) Kinds of Facts. A judicially noticed fact
must be one not subject to reasonable dispute in
that it is either (1) generally known within the
territorial jurisdiction of the trial court or (2) capa-
ble of accurate and ready determination by resort to
sources whose accuracy cannot reasonably be ques-
tioned.

(c¢) When Discretionary. A court may take judi-
cial notice, whether requested or not.

(d) When Mandatory. A court shall take judicial
notice if requested by a party and supplied with the
necessary information.

(e) Opportunity to Be Heard. A party is enti-
tled upon timely request to an opportunity to be
heard as to the propriety of taking judicial notice
and the tenor of the matter noticed. In the absence
of prior notification, the request may be made after
judicial notice 'has been taken.

(f) Time of Taking Notice. Judicial notice may
be taken at any stage of the proceeding.

(g) Instructing Jury. The court shall instruct
the jury that it may, but is not required to, accept
as conclusive any fact judicially noticed.

RULE 202. DETERMINATION OF
LAW OF OTHER STATES

A court upon its own motion may, or upon’ the
motion of a party may, take judicial notice of the
constitutions, public statutes, rules, regulations, or-
dinances, court decisions, and common law of every
other state, territory, or jurisdiction of the United
States. A party requesting that judicial notice be
taken of such matter shall furnish the court suffi-
cient information to enable it properly to comply
with the request, and shall give all parties such
notice, if any, as the court may deem necessary, to
enable all parties fairly to prepare to meet the
request. A party is entitled upon timely request to
an opportunity to be heard as to the propriety of
taking judicial notice and the tenor of the matter
noticed. In the absence of prior notification, the
request may be made after judicial notice has been
taken. Judicial notice of such matters may be tak-
en at any stage of the proceeding. The court’s
determination shall be subject to review as a ruling
on a question of law.

LAWS OF FOREIGN COUNTRIES

A party who intends to raise an issue concerning
the law of a foreign country shall give notice in his
pleadings or other reasonzble written notice, and at
least 30 days prior to the date of trial such party
shall furnish all parties copies of any written mate-
rials or sources that he intends to use as proof of
the foreign law. If the materials or sources were
originally written in a language other than English,
the party intending to rely upon them shall furnish

-all parties both a copy of the foreign language text

and an English translation. The court, in determin-
ing the law of a foreign nation, may consider any
material or source, whether or not submitted by a
party or admissible under the rules of evidence,
including but not limited to affidavits, testimony,
briefs, and treatises. If the court considers sources
other than those submitted by a party, it shall give
all parties notice and a reasonable opportunity to
comment on the sources and to submit further
materials for review by the court. The court, and
not a jury, shall determine the laws of foreign
countries. The court’s determination shall be sub-
ject to review as a ruling on a question of law.

RULE 204. DETERMINATION OF TEXAS
CITY AND COUNTY ORDINANCES,
THE CONTENTS OF THE TEXAS REG-
ISTER, THE RULES OF AGENCIES
PUBLISHED IN THE ADMINISTRA-
TIVE CODE

Judicial notice may be taken of the ordinances of
municipalities and counties of Texas, of the contents
of the Texas Register, and of the codified rules of
the agencies published in the Administrative Code.
Any party requesting that judicial notice be taken
of such matter shall furnish the court sufficient
information to enable it properly to comply with the
request, and shall give &l parties such notice, if
any, as the court may deem necessary, to enable 2ll
parties fairly to prepare to meet the request. A
party is entitled upon timely request to an opportu-
nity to be heard as to :he propriety of taking
judicial notice and the tenor of the matter noticed.
In the absence of prior notification, the request may
be made after judicial notice has been taken. The
court’s determination shall be subject to review as a
ruling on a question of law.
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Rule 201 RULES OF CIVIL EVIDENCE
(¢) When Discretionary. A court may take judi- rials or sources that he intends to use as proof of
cial notice, whether requested or not. the foreign law. If the materials or sources were

(d) When Mandatory. A courtshall take judicial ~ Originally written in a language other than English,
notice if requested by a party and supplied with the the party intending to rely upon them shall furnish
A formation. all parties both a copy of the foreign language text

necessary infor . ; . . :
. . . and an English translation. The court, in determin-
(e) Opportunity to Be Heard. A party is enti- 3,0 tho Jaw of a foreign nation, may consider any
tled upon timely request to an opportunity to be  ..7eerial or source, whether or not submitted by a
heard as to the propriety of taking judicial notice  ,5pty o admissible under the rules of evidence,
and the tenor of the matter noticed. In the absence including but not limited to affidavits, testimony
of prior notification, the request may be made after  y jofc and treatises. If the court considers sources
judicial notice has been taken. other than those submitted by a party, it shall give
(f) Time of Taking Notice. Judicial notice may  all parties notice and a reasonable opportunity to
be taken at any stage of the proceeding. comment on the sources and to submit further
(g) Instructing Jury. The court shall instruet mat,eria.ls for review by the court. The court, and
the jury to accept as conclusive any fact judicially not a jury, shall determine the laws of foreign

noticed. countries. The court's determination shall be sub-
ject to review as a ruling on a question of law.
RULE 202. DETERMINATION OF (Amended June 25, 1984, eff. Nov. 1, 1984)
LAW OF OTHER STATES - Notes and Comments
A court upon its own motion may, or upon the Change by amendment effective November 1, 1984: The
motion of a party shall take judicial notice of the words “all parties” has been substituted for “to the oppos-
constitutions, public statutes, rules, regulations, or-  ing party or counsel” in the first and second sentences. In

dinances, court decisions, and common law of every the fourth sentence, “all” has been substituted for “the.”
other state, territory, or jurisdiction of the United In the last sentence, ‘“The court’s’” has been substituted
States. A party requesting that judicial notice be f,or “It's” and the words “on appeal have been deleted.
taken of such matter shall furnish the court suffi- . :

cient information to enable it properly to comply = RULE 204. DETERMINATION OF TEXAS

with the request, and shall give all parties such CITY AND COUNTY ORDINANCES,
notice, if any, as the court may deem necessary, to THE CONTENTS OF THE TEXAS REG-
enable all parties fairly to prepare to meet the

request. A party is entitled upon timely request to ISTER, THE RULES OF AGENCIES
an opportunity to be heard as to the propriety of PUBLISHED IN THE ADMINISTRA-
taking judicial notice and the tenor of the matter - TIVE CODE

noticed. In the absence of prior notification, the
request may be made after judicial notice has been
taken. Judicial notice of such matters may be tak-
en at any stage of the proceeding. The court’s

" A court upon its own motion may, or upon the
motion of a party shall, take judicial notice of the
. ordinances of municipalities and counties of Texas,
oY : ; . .of.the contents of the Texas Register, and of the
determination shall be subject to review as a ruling " 4ified rules of the agencies published in the Ad-
on a question of law. ministrative Code. Any party requesting that judi-
(Amended June 25, 1984, eff. Nov. 1, 1984; Nov. 10, 1986,  cjal notice be taken of such matter shall furnish the
eff. Jan. 1, 1988.) court sufficient information to enable it properly to
comply with the request, and shall give all parties
such notice, if any, as the court may deem neces-

Language has been added and deleted to make it clear that sary, to enable all partle_s talr}y to prepare to meet
all parties are entitled to notice and hearing of the court’s the request. A party is entitled upon timely re-
taking judicial notice of the law of other states. The last quest to an opportunity to be heard as to the
four sentences have been added. propriety of taking judicial notice and the tenor of

the matter noticed. In the absence of prior notifica-

tion, the request may be made after judicial notice
RULE 203. DETERMINATION OF THE has been taken. The court’s determination shall be

LAWS OF FOR.EIGN COUNTRIES subject to review as a ruling on a question of law.

A party who intends to raise an issue concerning (Added June 25, 1984, eff. Nov. 1, 1984; amended Nov. 10,
the law of a foreign country shall give notice in his 1986, eff. Jan. 1, 1988.)
pleadings or other reasonable written notice, and at
least 30 days prior to the date of trial such party - Notes and Comments
shall furnish all parties copies of any written mate- Note: New Rule.
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Notes and Comments
Change by amendment effective November 1, 1984:
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RULE 407(a) - CIV - Pqg 1134-1136

CHANGE SUGGESTED/BY: R. Doak Bishop - Dallas

Delete last sentence pertaining to strict liability
products case.

RECOMMENDED ACTION:

None. (Vote 2 to 1)

REASON:

Cases and products liability law make this unnecessary.



RULE 407(a) TEXAS RULES OF CIVIL EVIDENCE

RULE 407. SUBSEQUENT REMEDIAL MEASURES; NOTIFICATION OF
DEFECT

(a) Subsequent Remedial Measures. When, after an event,
measures are taken which, if taken previously, would have made the
event less likely to occur, evidence of the subsequent remedial
measures is not admissible to prove negligence or culpable conduct
in connection with the event. This rule does not require the
exclusion of evidence of subsequent remedial measures when offered
for another purpose, such as proving ownership, control or
feasibility of precautionary measures, if controverted, or

impeachment.
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nd themselves to the characterization of ‘invariable reg-
vglarity. [1 Wigmore 520.] Certainly the very volitional
pasis of the activity raises serious questions as to its

habit or routine

M [TTEE

U S ;invariable nature, and hence its probative value.” /d. at
ick, § 162, p. 340, ’I‘he.Se rulings are not inconsistent with the trend towards

contrasting it with .admitting evidence of business transactions between one
) "of the parties and a third person as tending to prove that
Ihe made the same bargain or proposal in the litigated
:situation. Slough, Relevancy Unraveled, 6 Kan.L.Rev.
,38-41 (1957). Nor are they inconsistent with such cases
B s Whittemore v. Lockheed Aircraft Corp., 65 Qal.
e ! : ¢App.2d 737, 151 P.2d 670 (1944), upholding the admission
%6w1C Situation. If 4 B8 of evidence that plaintiff’s intestate had on four other
ink of the person’s occasions flown planes from defendant’s factory for deliv-
wving situations of . ery to his employer airline, offered to prove that he was
1¢ -utomobiles and SN iloting rather than a guest on a plane which crashed and
+ the other hang) Fkilled all on board while en route for delivery.
eetmgda particular i A considerable body of authority has required that
?{f_ con uctt, suct};‘ . _evidence of the routine practice of an organization be
1 Erwa{ f:vf Sialrs, corroborated as a condition precedent to its admission in
¢ T aellm, oL W ovidence. Slough, Relevancy Unraveled, 5 Kan.L.Rev.
: ...eyc are moving: i 404, 449 (1957). This requirement is specifically rejected
u;me veml-a.utom?t. by the rule on the ground that it relates to the sufficiency
© a group 1}51 de51g-) .of the evidence rather than admissibility. A similar posi-
poom .t ¢ .rule; {tion is taken in New Jersey Rule 49. The rule also rejects
ezidence is highly "the requirement of the absence of eyewitnesses, some-
particular occasio H times encountered with respect to admitting habit evi-
ik ' ©:dence to prove freedom from contributory negligence in
2 sum of one's Hwrongful death cases. For comment critical of the re-
1 is. But unques, yquirements see Frank, J., in Cereste v. New York, N.H &
dise to habit is far \E.R. Co., 231 F.2d 50 (2d Cir. 1956), cert. denied 351 U.S.
‘hich one's conduct 3951, 76 S.Ct. 848, 100 L.Ed. 1475, 10 Vand.L.Rev. 447
Fren though char, (1957); McCormick § 162, p. 342. The omission of the
arequirement from the California Evidence Code is said to

e lence of an act,
n. whether X did 4 | have effected its elimination. Comment, Cal.Ev.Code
§ 1105.
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‘Rule 407. Subsequent Remedial Measures
When, after an event, measures are taken which,
if taken previously, would have made the event less
kely to occur, evidence of the subsequent mea-
= sures is not admissible to prove negligence or cul-
pable conduct in connection with the event. This
rule does not require the exclusion of evidence of
subsequent measures when offered for another
urpose, such as proving ownership, control, or
feasibility of precautionary measures, if controvert-
ed, or impeachment.

NOTES OF ADVISORY COMMITTEE
ON 1972 PROPOSED RULES

The rule incorporates conventional doctirine which ex-
cludes evidence of subsequent remedial measures as
proof of an admission of fault. The rule rests on two
grounds. (1) The conduct is not in fact an admission,
since the conduct is equally consistent with injury by
mere accident or through contributory negligence. Or, as
Baron Bramwell put it, the rule rejects the notion that
“because the world gets wiser as it gets older, therefore
it was foolish before.”” Hart v. Lancaskire & Yorkshire
Ry. Co., 21 LT.R.N.S. 261, 263 (1869). Under a liberal

n ridual’s religious
t. :ies which would
R R

RELEVANCY Rule 408

theory of relevancy this ground alone would not support
exclusion as the inference is still a possible one. (2) The
other, and more impressive, ground for exclusion rests on
a social policy of encouraging people to take, or at least
not discouraging them from taking, steps in furtherance
of added safety. The courts have applied this principle to
exclude evidence of subsequent repairs, installation of
safety devices, changes in company rules, and discharge
of employees, and the language of the present rules is
broad enough to encompass all of them. See Falknor,
Extrinsic Policies Affecting Admissibility, 10 Rutgers
L.Rev. 574, 530 (1956).

The second sentence of the rule directs attention to the
limitations of the rule. Exclusion is called for only when
the evidence of subsequent remedial measures is offered
as proof of negligence or culpable conduct. In effect it
rejects the suggested inference that fault is admitted.
Other purposes are, however, allowable, including owner-
ship or control, existence of duty, and feasibility of pre-
cautionary measures, if controverted, and impeachment.
2 Wigmore § 283; Annot., 64 A.L.R.2d 1296. Two recent
federal cases are illustrative. Boeing Airplane Co. v.
Brown, 291 F.2d 310 (9th Cir. 1961), an action against an
airplane manufacturer for using an allegedly defectively
designed alternator shaft which caused a plane crash,
upheld the admission of evidence of subsequent design
modification for the purpose of showing that design
changes and safeguards were feasible. And Powers v. J.
B. Michael & Co., 329 F.2d 674 (6th Cir. 1964), an action
against a road contractor for negligent failure to put out
warning signs, sustained the admission of evidence that
defendant subsejuently put out signs to show that the
portion of the road in question was under defendant’s
control. The requirement that the other purpose be con-
troverted calls for automatic exclusion unless a genuine
issue be present and allows the opposing party to lay the
groundwork for exclusion by making an admission. Oth-
erwise the factors of undue prejudice, confusion of issues,
misleading the jury, and waste of time remain for consid-
eration under Rule 403.

For comparable rules, see Uniform Rule 51; Culifornia
Evidence Code § 1151; Kansas Code of Civil Procedure
§ 60-451; New Jersey Evidence Rule 51.

Rule 408. Compromise and Offers to Com-
promise

Evidence of (1) furnishing or offering or promis-
ing to furnish, or (2) accepting or offering or prom-
ising to accept, a valuable consideration in compro-
mising or attempting to compromise a claim which
was disputed as to either validity or amount, is not
admissible to prove liability for or invalidity of the
claim or its amount. Evidence of conduct or state-
ments made in compromise negotiations is likewise
not admissible. This rule does not require the
exclusion of any evidence otherwise discoverable
merely because it is presented in the course of
compromise negotiations. This rule also does not
require exclusion when the evidence is offered for
another purpose, such as proving bias or prejudice

323

Compiete Annotation Materials, see Title 28 U.S.C.A.



Rule 406

RULES OF CRIMINAL EVIDENCE

not and regardless of the presence of eyewitnesses,
is relevant to prove that the conduct of the person
or organization on a particular occasion was in
conformity with the habit or routine practice.

RULE 407. SUBSEQUENT REMEDIAL
MEASURES; NOTIFICATION OF
DEFECT

(a) Subsequent Remedial Measures. When, af-
ter an event, measures are taken which, if taken
previously, would have made the event less likely to
occur, evidence of the subsequent remedial mea-
sures is not admissible to prove negligence or culpa-
ble conduct in connection with the event. This rule
does not require the exclusion of evidence of subse-
quent remedial measures when offered for another
purpose, such as proving ownership, control or fea-
sibility of precautionary measures, if controverted,
or impeachment. Nothing in this rule shall preclude
admissibility in products liability cases based <n
strict liability.

(b) Notification of Defect. A written notifica-
tion by a manufacturer of any defect in a product

produced by such manufacturer to purchasers:

thereof is admissible against the manufacturer on
the issue of existence of the defect to the extent
that it is relevant.

RULE 408. COMPROMISE AND
OFFERS TO COMPROMISE

Evidence of (1) furnishing or offering or promis-
ing to furnish, or (2) accepting or offering or prom-
ising to accept, a valuable consideration in compro-
mising or dttempting to compromise a claim which
was disputed as to either validity or amount is not
admissible to prove liability for or invalidity of the
claim or its amount. Evidence of conduct or state-
ments made in compromise negotiations is likewise
not admissible. This rule does not require the ex-
clusion of any evidence otherwise discoverable
merely because it is presented in the course of
compromise negotiations. This rule also does not
require exclusion when the evidence is offered for
another purpose, such as proving bias or prejudice
or interest of a witness or a party, negativing a
contention of undue delay, or proving an effort to
obstruct a criminal investigation or prosecution.

RULE 409. PAYMENT OF MEDICAL
AND SIMILAR EXPENSES

Evidence of furnishing or offering or promising
to pay medical, hospital, or similar expenses occa-
sioned by an injury is not admissible to prove liabili-
ty for the injury.

264

RULE 410. INADMISSIBILITY OF
PLEAS, PLEA DISCUSSIONS AND
RELATED STATEMENTS

Except as otherwise provided in this rule, evi-
dence of the following is not admissible against the
defendant who made the plea or was a participant in
the plea discussions:

(1) a plea of guilty cr nolo contendere which was
later withdrawn;

(2) any statement made in the course of any
proceedings under Rule 11 of the Federal Rules of
Criminal Procedure or comparable state procedure
regarding a plea of guilty or nolo contendere which
was later withdrawn; or

(3) any statement made in the course of plea
discussions with an attorney for the prosecuting
authority which do not result in a plea of guilty or a
plea of nolo contendere or which result in a plea of
guilty or a plea of nolo contendere later withdrawn.
However, such a statement is admissible in any
proceeding wherein another statement made in the
course of the same plea or plea discussions has been
introduced and the statement ought in fairness be
considered contemporaneously with it.

RULE 411. LiABILITY INSURANCE

Evidence that a person was or was not insured
against liability is not admissible upon the issue
whether he acted negligently. This rule does not
require the exclusion of evidence of insurance
against liability when offered for another issue,
such as proof of agency, ownership, or control, if
disputed, or bias or prejudice of a witness.

RULE 412. EVIDENCE OF PREVIOUS
SEXUAL CONDUCT

(a) In a prosecution for sexual assault or aggra-
vated sexual assault, or attemnpt to commit sexual
assault or aggravated sexual assault, reputation or
opinion evidence of the past sexual behavior of an
alleged victim of such crime is not admissible.

(b) In a prosecution for sexual assault or aggra-
vated sexual assault, or attempt to commit sexual
assault or aggravated sexual assault, evidence of
specific instances of an alleged victim's past sexual
behavior is also not admissible, unless:

(1) such evidence is admitted in accordance with
paragraphs (c) and (d) of this rule;

(2) it is evidence (A) that is necessary to rebut or
explain scientific or medical evidence offered by the
state; (B) of past sexual behavior with the accused
and is offered by the accused upcn the issue of
whether the alleged victim consented to the sexual
behavior which is the basis of the offense charged;
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RELEVANCY AND ITS LIMITS

Rule 407

Comment to 1988 Amendment: Judicial notice upon mo-
tion of a party is made mandatory rather than discretion-

ary.

RULE 401. DEFINITION OF “RELEVANT

EVIDENCE”

“Relevant evidence” means evidence having any
tendency to make the existence of any fact that is

' of consequence to the determination of the action

more probable or less probable than it would be
without the evidence.
(Amended June 25, 1984, eff. Nov. 1, 1984.)

Notes and Comments ,

Change by amendment effective November 1, 1984: Ti-
tle and entire rule has been changed.

RULE 402. RELEVANT EVIDENCE GEN-
ERALLY ADMISSIBLE; IRRELEVANT
EVIDENCE INADMISSIBLE

All relevant evidence is admissible, except as oth-
erwise provided by Constitution, by statute, by
these rules, or by other rules -prescribed by the
Supreme Court pursuant to statutory authority.
Evidence which is not relevant is inadmissible.

RULE 403. EXCLUSION OF RELEVANT
EVIDENCE ON SPECIAL GROUNDS

Although relevant, evidence may be excluded if
its probative value is substantially outweighed by
the danger of unfair prejudice, confusion of the
issues, or misleading the jury, or by considerations
of undue delay, or needless presentation of cumula-
tive evidence.

RULE 404. CHARACTER EVIDENCE NOT
ADMISSIBLE TO PROVE CONDUCT;
EXCEPTIONS; OTHER CRIMES

(a) Character Evidence Generally. Evidence of
a person’s character or a trait of his character is not
admissible for the purpose of proving that he acted
in conformity therewith on a particular occasion,
except:

(1) Character of Party Accused of Conduct In-
volving Moral Turpitude. Evidence of a pertinent
trait of his character offered by a party accused of
conduct involving moral turpitude, or by the accus-
ing party to rebut the same;

Texas Rules of Court-State—6
1993

ARTICLE III.

[No rules recommended at this time.]

ARTICLE 1IV. RELEVANCY AND ITS LIMITS

(2) Character of Alleged Victim of Assaultive
Conduct. Evidence of character for violence of the
alleged vietim of assaultive conduct offered on the
issue of self-defense by a party accused of the
assaultive conduct, or evidence of peaceable charac-
ter to rebut the same;

(3) Character of Witness. Evidence of the char-
acter of a witness, as provided in rules 607, 608 and
609.

(b) Other Wrongs or Acts. Evidence of other
wrongs or acts is not admissible to prove the char-
acter of a person in order to show that he acted in
conformity therewith. It may, however, be admissi-
ble for other purposes, such as proof of motive,
opportunity, intent, preparation, plan, knowledge,
identity, or absence of mistake or accident.

RULE 405. METHODS OF PROVING
CHARACTER

(a) Reputation or Opinion. In all cases in which
evidence of character or trait of character of a
person is admissible, proof may be made by testimo-
ny as to reputation or by testimony in the form of
an opinion. On cross-examination, inquiry is allow-
able into relevant specific instances of conduct.

(b) Specific Instances of Conduct. In cases in
which character or trait of character of a person is
an essential element of a claim or defense, proof
may also be made of specific instances of his con-
duct.

RULE 406. HABIT; ROUTINE PRACTICE

Evidence of the habit of a person or of the routine
practice of an organization, whether corroborated or
not and regardless of the presence of eyewitnesses,
is relevant to prove that the conduct of the person
or organization on a particular occasion was in
conformity with the habit or routine practice.

RULE 407. SUBSEQUENT REMEDIAL
MEASURES; NOTIFICATION OF
DEFECT
(a) Subsequent Remedial Measures. When, af-

ter an event, measures are taken which, if taken
previously, would have made the event less likely to




Rule 407

RULES OF CIVIL EVIDEN

occur, evidence of the subsequent remedial mea-
sures is not admissible to prove negligence or culpa-
ble conduct in connection with the event. This rule
does not require the exclusion of evidence of subse-
quent remedial measures when offered for another
purpose, such as proving ownership, control or fea-
sibility of precautionary measures, if controverted,
or impeachment. Nothing in this rule shall preclude
admissibility in products liability cases based on
strict liability.

(b) Notification of Defect. A written notifica-
tion by a manufacturer of any defect in a product
produced by such manufacturer to purchasers
thereof is admissible against the manufacturer on
the issue of existence of the defect to the extent
that it is relevant.

RULE 408. COMPROMISE AND
OFFERS TO COMPROMISE

Evidence of (1) furnishing or offering or promis-
ing to furnish, or (2) accepting or offering or prom-
ising to accept, a valuable consideration in compro-
mising or attempting to compromise a claim which
was disputed as to either validity or amount is not
admissible to prove liability for, or invalidity of, the
claim or its amount. Evidence of conduct or state-
ments made in compromise negotiations is likewise
not admissible. This rule does not require the ex-
clusion of any evidence otherwise discoverable
merely because it is presented in the course of

-compromise negotiations. This rule also does not

require exclusion when the evidence is offered for
another purpose, such as proving bias or prejudice
or interest of a witness or a party, negativing a
contention of undue delay, or proving an effort to
obstruct a criminal investigation or prosecution.

RULE 409. PAYMENT OF MEDICAL
AND SIMILAR EXPENSES

Evidence of furnishing or offering or promising
to pay medical, hospital, or similar expenses occa-

ARTICLE V.

RULE 501. PRIVILEGES RECOGNIZED
ONLY AS PROVIDED

Except as otherwise provided by Constitution, by
statute, by these rules or by other rules prescribed
by the Supreme Court pursuant to statutory author-
ity, no person has a privilege to:

(1) Refuse to be a witness; or

(2) Refuse to disclose any matter; or

(3) Refuse to produce any object or writing; or .

(4) Prevent another from being a witness or dis-
closing any matter or producing any object or writ-
ing.

sioned by an injury is not admissible to prove liabili-
ty for the injury.

RULE 410. INADMISSIBILITY OF
PLEAS, PLEA DISCUSSIONS AND
RELATED STATEMENTS

Except as otherwise provided in this rule, evi-
dence of the following is not admissible against the
defendant who made the plea or was a participant in
the plea discussions:

(1) a plea of guilty which was later withdrawn;
(2) a plea of nolo contendere;

(3) any statement made in the course of any
proceedings under Rule 11 of the Federal Rules of
Criminal Procedure or comparable state procedure
regarding either of the foregoing pleas; or

(4) any statement made in the course of plea
discussions with an attorney for the prosecuting
attorney which do not result in a piea of guilty or
which result in a plea of guilty later withdrawn.

However, such a statement is admissible in any
proceeding wherein another statement made in the
course of the same plea or plea discussions has been
introduced and the statement ought in fairness be
considered contemporaneously with it.

RULE 411. LIABILITY INSURANCE

Evidence that a person was or was not insured
against liability is not admissible upon the issue
whether he acted negligently or otherwise wrong-
fully. This rule does not require the exclusion of
evidence of insurance against liability when offered
for another issue, such as proof of agency, owner-
ship, or control, if disputed, or bias or prejudice of a
witness. :

PRIVILEGES

RULE 502. REQUIRED REPORTS
PRIVILEGED BY STATUTE

A person, corporation, association, or other orga-
nization or entity, either public or private, making a
return or report required by law to be made has a
privilege to refuse to disclose and to prevent any
other person from disclosing the return or report, if
the law requiring it to be made so provides. A
public officer or agency to whom a return or report
is required by law to be made has a privilege to
refuse to disclose the return or report if the law
requiring it to be made so provides. No privilege
exists under this rule in actions involving perjury,

234
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The attorneys represented to the court
that P. Ex-1 became available in 1979 or
1930. Appellant argues that P. Ex-1 is not
admissible because the appellees pled negli-
gent design. Appellees responded that
they pled defective design and defective
manufacture, thus making the exhibit ad-
missible under TEX.R.EVID. 407. Neither
side is correct.

{21 Rule 407 concerns “‘Subsequent Re-
medial Measures.”” Under the rule, evi-
dence of measures taken subsequent to the
event which, “if taken previously, would
have made the event less likely to occur

" is not admissible. The rule does not
prevent admissibility of such evidence in

“Products Tiability cases based on strict lia-
W&

er rulés of evidence may apply to bar
the admission of such evidence. Appeliees
did plead defective manufacture. We have
carefully examined their pleadings and find
no pieading of defective design. Meverthe-
less, the defective manufacture pleading
was sufficient to make this case a products
liability case, at least in part. Of course,
evidence of subsequent design changes was
not admissible to prove the negligence of
the appellant. The trial court so instructed
the jury when P. Ex-1 was admitted, and
again in the charge to the jury at the
submission of the case.

{31 Appellant argues that rule 407 only
applies to design defect. It cites no author-
ity for such a narrow construction of the
rule, and we have found none. Appellant’s
first point of error is overruled.

Appellant complains in its ninth point of
error about the form of special issue num-
ber one in that it was not supported by the
pleadings. Appellant argues that since ap-
pellees only plead defective manufacture,
the issue should have been submitted in a
narrow fashion, rather than in a general
manner.

[4] The State Bar of Texas, Texas Pat-
tern Jury Charges, Vol. 3 (1982), contains
sample special issues on various products
liability issues. The sample broad-form is-
sue for multiple manufacturing defects is

i REPORTER, 2d SERIES

identical to the one for single manufact-
ing defects. Pattern Jury Charges (P3
71.01A; T71.01F. Although the appell:
properly requested a form of the issue =
conformed to the appellees’ pleadings, -
trial court has broad discretion n 7; :
issues shall be submitted. Ford Morcr -
v. Durrill, 714 S.W.2d 329, 334 (Tex.App
Corpus Christi 1986, no writ); TE\
CIV.P. 277. Point of error nine is ov
ruled.

In its eighth point of error, appeil:
contends the trial court erred in overrul:
its motion for judgment N.Q.V. because -
switch and panel board were not in
same condition at the time of the explos
as they were when they left the hand:
the appellant. Because the A, and
screws (Diagram # 1) had been remc
prior to the occurrence, appellant arg
the appellees had altered the switch
manner not foreseen by appellant. W:
ing on the switch while energized was :
er intended by the appellant. Appe!
argues that appellees had the burde:
pleading and proving by preponderanc
the evidence that Federal Pacific desic
the equipment knowing or expectin:
would be disassembled while energize

According to PJC, 70.05, when the
ments of substantial change or alter
are raised by the evidence, an instru
on such should be submitted followin:
definition of ‘“‘unreasonably danger.
See Caterpillar Tracéor Co. v. Gon:
599 S.W.2d 633, 636-37 (Tex.Civ.Ap:
Paso 1980, writ ref’d n.r.e.).

{51 Appellant contends Coivin
Steel Co., 682 S.W.2d 243, 246 (T2
holds that an essential element of ihe
uct liability plaintiff’'s cause of actie
finding that the product was not fit -
intended or reasonable foresseabie
the time it left the manufacturer.
was an instructed verdict case, and
we agree with the legal theores in:
we do not construe it to hold that «
producte liability case goes to th.
there must be an issue worded accor
such ruiing from Colvin, rather thas
part of a definiticn or instruction.
lant failed to request the altered oo




RULE 413 - CIV (NEW) - Pg 1137-1139

CHANGE SUGGESTED/BY: R. Doak Bishop

No evidence of defendant's net worth or wealth admissible
until liability for exemplary damages found.

RECOMMENDED ACTION:

None.

REASON:

(1) Moriel establishes procedure; (2) Bifurcation under

Moriel should be by amendment to Rule 174 of Rules of Civil

Procedure.



PROPOSED RULE - IF COMMITTEE DECIDES
TO DRAFT NEW RULE 413

RULE 413. EVIDENCE OF WEALTH OR NET WORTH

When the court, in an exemplary damage suit, has ordered
bifurcation of the amount of punitive damages from the remainder of
the case, no evidence pertaining to the wealth or networth of one
against whom exemplary damages are sought may be presented to, or
in the presence of, the jury, until after the trier of fact has

found liability for exemplary damages.
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However, evidence of a defendant’s net
worth, which is generally relevant only to the
amount of punitive damages, by highlighting
the relative wealth of a defendant, has a very
real potential for prejudicing the jury’s de-
termination of other disputed issues in a tort
case. We therefore conclude that a trial
court, if presented with a timely motion,
should bifurcate the determination of the
amount of punitive damages from the re-
maining issues. See Wal-Mart, 868 S.W.2d
at 329-32 (Gonzalez, J., concurring). Under
this approach, the jury first hears evidence
relevant to liability for actual damages, the
amount of actual damages, and liability for
punitive damages (e.g., gross negligence),
and then returns findings on these issues. If
the jury answers the punitive damage liabili-
ty question in the plaintiff's favor, the same
jury is then presented evidence relevant only
to the amount of punitive damages, and de-
termines the proper amount of punitive dam-
ages, considering the totality of the evidence
presented at both phases of the trial

At least thirteen states now require bifur-
cation of trials in which punitive damages are
sought.® Ten of these, California, Georgia,
Kansas, Missouri, Montana, Nevada, Ohio,
Tennessee, Utah, and Wyoming, generally
follow the procedure outlined above, in which
the amount of punitive damages is bifurcated
from the remaining issues. The other states
require bifurcation of the entire punitive
damage claim, including liability and amount.
We believe the former approach is prefera-
ble, as some of the evidence relevant to

28, CauCiv.Cone § 3295(d) (West Supp.1993); Ga
Cope AnN. § 31-12-53.1(d) (Supp.1992); Kan.Star.
Axn § 60-3701(a) (Supp.1993); Minn STATANN,
§ 549.20(4) (West Supp.1993); Mo . ANn Stat.
§ 510.263 (Vernon Supp.1992); MontCopE ANN.
§ 27-1-221(7) (1991); Nev.Rev.Statr. § 42.005(3)
(1991); N.J.STatANN § 2A:58C-5(b) (West 1987);
N.D.CentCope § 32-03.2-11(2) through (4)
(1993); Owuio RevCope Ann. § 2315.21(C) (Bald-
win 1993); Uran Cope ANN § 78-18-1(2) (1992);
Campen v. Stone, 635 P.2d 1121, 1132 (Wyo.
1981); Hodges v. S.C. Toof & Co., 833 S.W.2d

896 (Tenn.1992). =
\

29. Despite the authority of trial courts to order
separate trials under Tex.R.Civ.P. 174(b), we
have previously held that liability and damages
may not be bifurcated in a personal injury action.
Iley v. Hughes, 158 Tex. 362, 311 S.W.2d 648,
651 (1958). Citing our “long standing policy
and practice’’ against “‘piecemeal trials,” id. 311
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punitive damage lia5ility, such as evidence of
gross negligence, =ill also be relevant to
liahility for actual czmages. Bifurcating only
the amount of purizive damages therefore
eliminates the mosz: zerious risk of prejudice,
while minimizing -~

.= confusion and inefficien-
¢y that can resuir ‘rom a bifurcated trial.
See Lunsford, 746 3.W.2d at 477 (Phillips,
C.J., dissenting on motion for reh’g)?

The issue in this Court is not whether
bifurcation of punitive damage claims is
constitutionally recuired, but whether our
system of imposing punitive damages, on the
whole, provides adequate procedural safe-
guards to protect against awards that are
grossly excessive. Concluding that the cur-
rent procedures are not adequate, we hereby
adopt the requirement of bifurcated trials in
punitive damage cases.

B. Court of Appeals Review
of the Evidence

[16] A court of appeals may vacate a
damage award or suggest a remittitur only if
the award is “so factually insufficient or so
against the great weight and preponderance
of the evidence zs to be manifestly unjust.”
Pope v. Moore, 711 SW.2d 622, 624 (Tex.
1986); see Pool, 715 S.W.2d at 635, In Re
King's Estate, 150 Tex. 662, 244 S.W.2d 660,
661 (1951). A court of appeals is also gov-
erned by this same standard when reviewing
a trial court’s suggestion of remittitur. Lar-
son v. Cactus UtiL Co., 730 S.W.2d 640 (Tex.
1987). While we do not alter this level of

S.W.2d at 651, the court said: “{Tlhe public
interest, the inter=sts of litigants and the admin-
istration of justicz [are] better served by rules of
trial which avoid a multiplicity of suits.” [d.
Arguably, this heiding would apply to punitive,
as well as actual. iiability and damages. But see
Beverly Enterpriszs of Texas. Inc. v. Leath, 829
S.W.2d 382, 387 :Tex.App.—Waco 1992, no writ)
(the court, without citing [lev v. Hughes, held
that a trial court <oes have discretion under Rule
174(b) to bifurcz:z the amount of punitive dam-
ages from punitive liability); Miller v. O'Nell.
775 S.W.2d 56, 39 (Tex.App.—Houston [1st Dist.]
1989, orig. proceeding) (same). Although we
remain resolute that piecemeal trials as a general

.. rule should be avoided, given the importance of

. the consideraticns we have discussed, we con-
clude that puniuve damage cases should be the
exception to the rule.




RULE 510(d)(6) - CIV - Pq 1140-1146

CHANGE SUGGESTED/BY: Peter S. Chamberlain

Protection of psychological records of counselor or expert.

RECOMMENDED ACTION:

None.

REASON:

Other rules give adequate protection - particularly 403.



PROPOSED RULE - IF COMMITTEE
DECIDES TO AMEND PRESENT RULE

RULE 510 CIV. CONFIDENTIALITY OF MENTAL HEALTH INFORMATION
(d)(6) When the disclosure 1is relevant to any suit

affecting the parent-child relationship. However, this exception

does not include records of the identity, diagnosed for evaluation

or treatment of a counselor or an expert witness involved in the

case.



RULE 510(d) (6)

RULE 510. CONFIDENTIALITY OF MENTAL HEALTH INFORMATION

(d) pertains to exceptions. Specifically Section (6)
provides, "when the disclosure is relevant in any suit
atffecting the parent-child relationship." It has been
recommended that we look into this because it is stated that
a large number of professionals dealing with sexually abused
children perhaps had been victims and if this were admissible
they would not want to get involved and would not want to
testify. It has been recommended that we provide for certain
safeguards to prevent such evidence coming out against an
expert in one of these cases. Therefore, it was recommended
that we make some further exception pertaining to experts in

child abuse cases.

The - committee feels that nothing should be changed
here because tﬁe exception states when the disclosure '"is
relevant." Even though something may be relevant if the
relevance is outweighed by the prejudice, the judge can keep
it out. Generally the courts have been able to handle a
problem like this and we don't see any reason to make a

change.
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Rule 509

RULES OF CIVIL EVIDENC!

(8) in any proceeding regarding the abuse or ne-
glect, or the cause of any abuse or neglect of the
resident of an “institution’” as defined in Sec. 1, Ch.
684, Acts of the 67th Legislature, Regular Session,
1981 (Art. 4442¢, Sec. 2, Vernon's Texas Civil Stat-
utes).

(e) Consent.

(1) Consent for the release of privileged informa-
tion must be in writing and signed by the patient, or
a parent or legal guardian if the patient is a minor,
or a legal guardian if the patient has been adjudicat-
ed incompetent to manage his personal affairs, or
an attorney ad litem appointed for the patient, as
authorized by the Texas Mental Health Code (Arti-
cle 5547-1 et seq., Vernon’s Texas Civil Statutes);
the Mentally Retarded Persons Act of 1977 (Article
5547-300, Vernon's Texas Civil Statutes); Section 9,
Chapter 411, Acts of the 53rd Legislature, Regular
Session, 1953 (Article 5561¢, Vernon's Texas Civil
Statutes); Section 2, Chapter 543, Acts of the 61st
Legislature, Regular Session, 1969 (Article 5561c-1,
Vernon’s Texas Civil Statutes); Chapter 5, Texas
Probate Code; and Chapter 11, Family Code; or a
personal representative if the patient is deceased,
provided that the written consent specifies the fol-
lowing:

(A) the information or medical records to be
covered by the release;

(B) the reasons or purposes for the release;
and

(C) the person to whom the information is to be
released.

(2) The patient, or other person authorized to
consent, has the right to withdraw his consent to
the release of any information. Withdrawal of con-
sent does not affect any information disclosed prior
to the written notice of the withdrawal.

(3) Any person who received information made
privileged by this rule may disclose the information
to others only to the extent consistent with the
authorized purposes for which consent to release
the information was obtained.

(Amended June 25, 1984, eff. Nov. 1, 1984; Nov. 10, 1986,
eff. Jan. 1, 1988.)

Notes and Comments

Comment: This rule only governs disclosures of patient-
physician communications in judicial or administrative pro-
ceedings. Whether a physician may or must disclose such
communications in other circumstances is governed by
TEX.REV.CIV.STAT.ANN. art. 4495b, Sec. 5.08.

Changed by amendment effective November 1, 1984: In
(a)(2) the words ‘“‘in any state or nation, or reasonably
believed by the patient so to be”" have been added; in (b)(3)
the word “provisions” has been substituted for '‘prohibi-
tions;” the word ‘“‘rule” has been substituted for “‘section

continue to;” the phrase “to confidential communications
or records concerning any patient irrespective’” has been

deleted; "even if” has been substituted for “of when;” in
(b)(3) the phrase “prior to the enactment of the Medical
Practice Act, TEX.REV.CIV.STAT.ANN. art. 4590i (Ver-
non Supp.1984)." has been added; in (c)(1) the words “by a
representative of the patient’ has been substituted for the
word “physician” and in (d)(7) the words “when the disclo-
sure is relevant to” have been deleted and the words
“proceeding, proceeding for court-ordered treatment, or
probable cause hearing” substituted for “or hospitalization
proceeding.”

Comment on 1988 Amendment to (d)4):
section is rewritten.

The entire

RULE 510. CONFIDENTIALITY
OF MENTAL HEALTH
INFORMATION

(a) Definitions. As used in this rule:

(1) “Professional” means any person (A) autho-
rized to practice medicine in any state or nation; or
(B) licensed or certified by the State of Texas in the
diagnosis, evaluation or treatment of any mental or
emotional disorder; or (C) involved in the treatment
or examination of drug abusers; or (D) reasonably
believed by the patient to be included in arny of the
preceding categories.

(2) “Patient” means any person who (A) consults,
or is interviewed by, a professional for purposes of
diagnosis, evaluation, or treatment of any mental or
emotional condition or disorder, including alcoholism
and drug addiction; or (B) is being treated volun-
tarily or being examined for admission to voluntary
treatment for drug abuse.

(3) A representative of the patient is (A) any
person bearing the written consent of the patient;
or (B) a parent if the patient is a minor; or (C) a
guardian if the patient has been adjudicated incom-
petent to manage his personal affairs; or (D) the
patient’s personal representative if the patient is
deceased.

(4) A communication is “confidential” if not in- -
tended to be disclosed to third persons other than
those present to further the interest of the patient
in the diagnosis, examination, evaluation, or treat-
ment, or persons reasonably necessary for the
transmission of the communication, or persons who
are participating in the diagnosis, examination, eval-
uation, or treatment under the direction of the pro-
fessional, including members of the patient’s family.

(b) General Rule of Privilege.

(1) Communication between a patient and a pro-
fessional is confidential and shall not be disclosed.

(2) Records of the identity, diagnosis, evaluation,
or treatment of a patient which are created or
maintained by a professional are confidential and
shall not be disclosed.
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PRIVILEGES

Rule 512

(3) Any person who received information from
confidential communications or records as defined
herein, other than a representative of the patient
acting on the patient’s behalf, shall not disclose the
information except to the extent that disclosure is
consistent with the authorized purposes for which
the information was first obtained.

(4) The provisions of this rule apply even if the
patient received the services of a professional prior
to the enactment of TEX.REV.CIV.STAT.ANN. art.
5561h (Vernon Supp.1984).

(¢) Who May Claim the Privilege.

(1) The privilege of confidentiality may be
claimed by the patient or by a representative of the
patient acting on the patient’s behalf.

(2) The professional may claim the privilege of
confidentiality but only on behalf of the patient.
The authority to do so is presumed in the absence of
evidence to the contrary.

(d) Exceptions. Exceptions to the privilege in
court proceedings exist:

(1) when the proceedings are brought by the pa-
tient against a professional, including but not limit-
ed to malpractice proceedings, and in any license
revocation proceedings in which the patient is a
complaining witness and in which disclosure is rele-
vant to the claim or defense of a professional;

(2) when the patient waives his right in writing to
the privilege of confidentiality of any information,
or when a representative of the patient acting on
the patient’s behalf submits a written waiver to the
confidentiality privilege;

(3) when the purpose of the proceeding is to
substantiate and collect on a claim for mental or
emotional health services rendered to the patient;
or

(4) when the judge finds that the patient after
having been previously informed that communica-
tions would not be privileged, has made communica-
tions to a professional in the course of a court-
ordered examination relating to the patient’s mental
or emotional condition or disorder, providing that
such communications shall not be privileged only
with respect to issues involving the patient’s mental
or emotional health. On granting of the order, the
court, in determining the extent to which any disclo-
sure of all or any part of any communication is
necessary, shall impose appropriate safeguards
against unauthorized disclosure;

(5) as to a communication or record relevant to an
issue of the physical, mental or emotional condition
of a patient in any proceeding in which any party
relies upon the condition as a part of the party’s
claim or defense;

{/(6) when the disclosure is relevant in any suit
affecting the parent-child relationship;

(7) in any proceeding regarding the abuse or ne-
glect, or the cause of any abuse or neglect of the
resident of an “institution” as defined in TEX.REV.
CIV.STAT.ANN. art. 4442¢, Sec. 2 (Vernon Supp.
1984).

(Amended June 25, 1984, eff. Nov. 1, 1984; Nov. 10, 1986,
eff. Jan. 1, 1988.)

Notes and Comments

Comment: This rule only governs disclosures of pa-
tient/professional communications in judicial or adminis-
trative proceedings. Whether a professional may or must
disclose such communications in other circumstances is
governed by TEX.REV.CIV.STAT.ANN. art. 5561h (Ver-
non Supp.1984).

Change by amendment effective November 1, 1984: In
the phrase ‘patient/client” the word “client” has been
deleted throughout this rule. In 2(A) the word “other”
has been deleted; in (b)(4) the word “provisions” has been
substituted for the word “prohibitions” and the words
“continue to” “to confidential communications or records
concerning any patient/client irrespective of when” has
been deleted. In (d)(5) the entire language has been
substituted. In (dY7) the words TEX.REV.CIV.STAT.
ANN. art. 4442¢, Sec. 2 (Vernon Supp.1984) have been
substituted for the words “Sec. 1, Ch. 684, Acts of the 67th
Legislature, Regular Session 1981 (Art. 4442¢, Sec. 2,
Vernon’s Texas Civil Statutes).”

RULE 511. WAIVER OF PRIVILEGE
BY VOLUNTARY DISCLOSURE

A person upon whom these rules confer a privi-
lege against disclosure waives the privilege if (1) he
or his predecessor while holder of the priyilege
voluntarily discloses or consents to disclosure of
any significant part of the privileged matter unless
such disclosure itself is privileged, or (2) he or his
representative calls a person to whom privileged
communications have been made to testify as to his
character or a trait of his character insofar as such
communications are relevant to such character or
character trait.

(Amended June 25, 1984, eff. Nov. 1, 1984.)

Notes and Comments

Change by amendment effective November 1, 1984:
Numbers (1) and (2) have been added; the words "“unless
such disclosure itself is privileged, or (2) he or his repre-
sentative calls a person to whom privileged communica-
tions have been made to testify as to his character or a
trait of his character, insofar as such communications are
relevant to such character or character trait.”” have been
added. The last sentence has been deleted.

RULE 512. PRIVILEGED MATTER DIS-
CLOSED UNDER COMPULSION OR
WITHOUT OPPORTUNITY TO CLAIM
PRIVILEGE

A claim of privilege is not defeated by a disclo-
sure which was (1) compelled erroneously or (2)
made without opportunity to claim the privilege.




RULE 703 - CIV - Pqg 1147-1152

CHANGE SUGGESTED/BY: Stephen A. Mandel

Tex.Civ.App. Rule 168 be amended to conform to Rule 703.

RECOMMENDED ACTION:

None.
REASON:

Rule 703 does not need to define every type of hearsay
included in rule.

This request 1is mainly to amend Texas 4Rule of Civil
Procedure 186 so that answers to interrogatories of a non-adverse
party can be considered by an expert under Civil Evidence Rule 703.
703 says that, '"The facts or data need not be admissible into
evidence." However, there could be some question as to whether:
answers to interrogatories qualifies under Rule 703 "if of a type
reasonably relied upon by experts in the particular field in

forming opinions."



PROPOSED RULE - IF COMMITTEE
DECIDES TO AMEND PRESENT RULE

RULE 703 CIV. BASIS OF OPINION TESTIMONY

The facts or data in the particular case upon which an
expert bases an opinion or inference may be those perceived by or
reviewed by the expert at or before the hearing. If of a type
reasonably relied upon by experts in this particular field in
forming opinions or inferences upon the subject, the facts or data

need not be admissible in evidence. Such facts or data include,

among other things, interrogatory answers of all parties or former

parties.*

*(Sentence underlined has been added to
present rule.)



TEXAS RULE OF EVIDENCE 703

RULE 703 - BASES OF OPINION TESTIMONY

Rule 703 of the Texas Rules of Civil Evidence
addresses facts and data upon which an expert may base his
opinion. It states that the facts or data need not be
admissible into evidence. This is the exact provision of the
federal rule. The request to look into this rule comes from
the fact that Texas Rule of Civil Procedure 168 provides that
interrogatories may be used only against the party answering
the interrogatories. The federal rule provides that answers
to interrogatories "may be used to the extent permitted by the
Rules of Evidence." We do not address herein the question of
whether or not Texas Rule of Civil Procedure 168 should be
changed. We 6nly address the issue of Texas Rule of Civil
Evidence 703. Texas Rule of Evidence 705 pertains to
disclosure of facts or data underlying the expert's opinion.
We see no reasoﬁ to change Rule 703 or Rule 705. Whether or
not a party can read into evidence answers of a non-adverse
party should be handled by the committee considering Texas
Rule of Civil Procedure 168. We see no need to make reference

to "interrogatory answers" in Rule 703 or in Rule 705.
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OPINIONS AND EXPERT TE!

ONY Rule 706

(c) Prior Consistent Statements of Witnesses.
A prior statement of a witness which is consistent

i ith his testimony is inadmissible except as provid-
ed in Rule 801{e)(1)(B).

(Amended June 25, 1984, eff. Nov. 1, 1984; July 15, 1987,
eff. Jan. 1, 1988)

Notes and Comments

Change by amendment effective November 1, 1984: The

[ sentence “If written, the writing need not be shown to him
g at that time, but on request the same shall be shown to

opposing counsel.” has been added to (a) and (b).

Comment to 1988 Amendment: This is former Rule 612;
the number has changed and the comma after “interest’
in (b) has been deleted. This change supersedes in its

% entirety the change to this rule made by the Order adopt-

ARTICLE VIL

RULE 701. OPINION TESTIMONY
BY LAY WITNESSES

If the witness is not testifying as an expert, his
testimony in the form of opinions or inferences is
limited to those opinions or inferences which are (a)
rationally based on the perception of the witness
and (b) helpful to a clear understanding of his
testimony or the determination of a fact in issue.

RULE 702. TESTIMONY BY EXPERTS

If scientific, technical, or other specialized knowl-
edge will assist the trier of fact to understand the
evidence or to determine a fact in issue, a witness
qualified as an expert by knowledge, skill, experi-
ence, training, or education, may testify thereto in
the form of an opinion or otherwise.

RULE 703. BASES OF OPINION
TESTIMONY

The facts or data in the particular case upon
which an expert bases an opinion or inference may
be those perceived by or reviewed by the expert at
or before the hearing. If of a type reasonably
relied upon by experts in the particular field in
forming opinions or inferences upon the subject, the
facts or data need not be admissible in evidence.

(Amended April 24, 1990, eff. Sept. 1, 1990))

Notes and Comments

Comment to 1990 change: This amendment conforms

‘this rule of evidence to the rules of discovery in utilizing

the term '‘reviewed by the expert.”” See also comment to
Rule 166b.

ing and amending Texas Rules of Civil Evide
November 10, 1986. nee dated

RULE 614. EXCLUSION OF WITNESSES

At the request of @ party the court shall order
witnesses excluded so that they cannot hear the
testimony of other -witnesses, and it may make the
order of its own motion. This rule does not autho-
rize exclusion of (1) a party who is a natural person
or the spouse of such natural person, or (2) an
officer or employee of a party which is not a natural
person designated as its representative by its attor-
ney, or (3) a person whose presence is shown by a
party to be essential to the presentation of his
cause.

(Former Rule 613 renumbered and amended July 15, 1987,
eff. Jan. 1, 1988.)

OPINIONS AND EXPERT TESTIMONY

RULE 704. OPINION ON
ULTIMATE ISSUE

Testimony in the form of an opinion or inference
otherwise admissible is not objectionable because it
embraces an ultimate issue to be decided by the
trier of fact.

RULE 705. DISCLOSURE OF FACTS
OR DATA UNDERLYING
EXPERT OPINION :

The expert may testify in terms of opinion or
inference and give his reasons therefor without
prior disclosure of the underlying facts or data,
unless the court requires otherwise. The expert
may in any event disclose on direct examination, or
be required to disclose on cross-examination, the
underlying facts or data.

(Amended June 25, 1984, eff. Nov. 1, 1984))

Notes and Comments
Change by amendment effective November 1, 1984: The

words ‘“‘disclose on dirsct examination, or” and ‘‘on cross-
examination,” have been added to the last sentence.

RULE 706. AUDIT

Despite any other evidence rule to the contrary.
verified reports of auditors prepared pursuant to
Texas Rule of Civil Procedure 172, whether in the
form of summaries, opinions, or otherwise, shall be
admitted in evidence when offered by any party
whether or not the facts or data in the reports are
otherwise admissible and whether or not the reports
embrace the ultimate issues to be decided by the
trier of fact. Where exceptions to the reports have

243




RULE 902(10) - Pg 1153-1155

CHANGE SUGGESTED/BY: Judge Michael Schattman

Amend rule to be consistent with Section 18.001 of Civil
Practice & Remedies Code.

RECOMMENDED ACTION:

None.
REASON:

No inconsistency. Section 18.001 pertains to affidavit
concerning underlying costs and necessary services. In this case

the affidavit itself is coffered as substantive evidence concerning
costs and services. Texas Rule of Civil Evidence 902(10) pertains
only to records kept in the reqular course of business accompanied
by an affidavit. The affidavit itself is not being offered as.
substantive evidence.

Note: If change is to be made then fourteen days should be

changed to thirty days.



PROPOSED RULE - IF COMMITTEE
DECIDES TO AMEND PRESENT RULE

RULE 902 CIV. SELF AUTHENTICATION

Rule 902 ...that such record or records along with such
affidavit are filed with the clerk of the court for inclusion with
the papers in the cause in which the record or records are sought

to be used as evidence at least {fourteen (14)} thirty (30) days

prior to the day upon which trial of said cause commences...



RULE 902(10)

It has been recommended that we change this Rule of
Civil Evidence because it is in conflict with Section 18.001
of the Texas Civil Practices & Remedies Code. The committee
does not feel that a change is necessary. Section 18.001
originally provided for fourteen days. It was amended in 1987
to provide that an affidavit must be filed with the clerk at
least thirty days before the day on which the evidence is
first presented. We do not see a conflict. First of all,
Section 18.001 pertains to affidavits concerning costs and

necessity of services. This is where the affidavit itself is

offered as substantive evidence concerning costs and services.
Texas Rule of Civil Evidence 902(10) pertains only to business
records accompaniedAby an affidavit. This is not where the
affidavit itself is being offered as substantive evidence but
it is only where an affidavit is given stating that the person
is custodian of a particular business record. 1In the opinion
of the committee they deal with two different things. If some
change is to be made, it should only be made because the court

feels that fourteen days is not sufficient time.
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Rule 901

RULES OF CIVIL EVI 'CE

number assigned at the time by the telephone com-
pany to a particular person or business, if (A) in the
case of a person, circumstances, including self-iden-
tification, show the person answering to be the one
called, or (B) in the case of a business, the call was
made to a place of business and the conversation
related to business reasonably transacted over the
telephone.

(T) Public Records or Reports. Kvidence that a
writing authorized by law to be recorded or filed
and in fact recorded or filed in a public office, or a
purported public record, report, statement, or data
compilation, in any form, is from the public office
where items of this nature are kept.

(8) Ancient Documents or Data Compilation.
Evidence that a document or data compilation, in
any form, (A) is in such condition as to create no
suspicion concerning its authenticity, (B) was in a
place where it, if authentic, would likely be, and (C)
has been in existence twenty years or more at the
time it is offered.

(9) Process of System. Evidence describing a
process or system used to produce a result and
showing that the process or system produces an
accurate result.

(10) Methods Provided by Statute or Rule. Any
method of authentication or identification provided
by statute or by other rule prescribed by the Su-
preme Court pursuant to statutory authority.

RULE 902. SELF-AUTHENTICATION

Extrinsic evidence of authenticity as a condition
precedent to admissibility is not required with re-
spect to the following:

(1) Domestic Public Documents Under Seal. A
document bearing a seal purporting to be that of
the United States, or of any State, district, Common-
wealth, territory, or insular possession thereof, or
the Panama Canal Zone, or the Trust Territory of
the Pacific Islands, or of a political subdivision,
department, officer, or agency thereof, and a signa-
ture purporting to be an attestation or execution.

(2) Domestic Public Documents Not Under
Seal. A document purporting to bear the signature
in his official capacity of an officer or employee of
any entity included in paragraph (1) hereof, having
no seal, if a public officer having a seal and having
official duties in the district or political subdivision
of the officer or employee certifies under seal that
the signer has the official capacity and that the
signature is genuine.

(3) Foreign Public Documents. A document
purporting to be executed or attested in his official
capacity by a person authorized by the laws of a
foreign country to make the execution or attesta-
tion, and accompanied by a final certification as to

the genuineness of the signature and official posi-
tion (A) of the executing or attesting person, or (B)
of any foreign ofiicial whose certificate of genuine-
ness of signature and official position relates to the
execution or attesiation or is in a chain of certifi-
cates of genuinenzss of signature and official posi-
tion relating to the execution or aitestation. A final
certification may be made by a secretary of embas-
sy or legation, consul general, consul, vice consul,
or consular agent of the United States, or a diplo-
matic or consular official of the foreign country
assigned or accredited to the United States. If
reasonable opportunity has been given to all parties
to investigate the authenticity and accuracy of offi-
cial documents, the court may, for good cause
shown, order that they be treated as presumptively
authentic without final certification or permit them
to be evidenced by an attested summary with or
without final certification. The final certification
shall be dispensed with whenever both the United
States and the foreign country in 'which the official
record is located are parties to a treaty or conven-
tion that abolishes or displaces such requirement, in
which case the record and the attestation shall be
certified by the means provided in the treaty or
convention.

(4) Certified Copies of Public Records. A copy
of an official record or report or entry therein, or of
a document authorized by law to be recorded or
filed and actually recorded or filed in a public office,
including data compilations in any form, certified as
correct by the custodian or other person authorized
to make the certification, by certificate complying
with paragraph (1), (2) or (3) of this rule or comply-
ing with any statute or other rule prescribed by the
Supreme Court pursuant to statutory authority.

(5) Official- Publications. Books, pamphlets, or
other publications purporting to be issued by public
authority.

(6) Newspapers and Periodicals. Printed mate-
rials purporting to be newspapers or periodicals.

(7) Trade Inscriptions and the Like. Inscrip-
tions, signs, tags, or labels purporting to have been
affixed in the course of business and indicating
ownership, control, or origin.

(8) Acknowledged Documents. Documents ac-
companied by a certificate of acknowledgment exe-
cuted in the manner provided by law by a notary
public or other officer authorized by law to take
acknowledgments.

(9) Commercial Paper and Related Documents.
Commercial paper, signatures thereon, and docu-
ments relating thereto to the extent provided by
general commercial law.
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AUTHENTICATION AND IDENT

(10) Business Records Accompanied by Affida-
vit.

a. Records or Photocopies; Admissibility; Af
fAdavit, Filing. Any record or set of records or
photographically reproduced copies of such records,
which would be admissible under Rule 803(6) or (7)
shall be admissible in evidence in any court in this
state upon the affidavit of the person who would
otherwise provide the prerequisites of Rule 803(6)
or (7), that such records attached to such affidavit
were in fact so kept as required by Rule 803(6) or
(7), provided further, that such record or records
along with such affidavit areﬁf‘ilt_ag\w,ig}lﬂﬁc_lg@f
the court for inclusion with the papers in the cause
in which the record or records are sought to be used
as evidence at least fourteen (14) days prior to the
day. whi¢h triatof said-cause commences, and
pro%mmn
prompt notice by the party filing same of the filing
of such record or records and affidavit, which notice
shall identify the name and employer, if any, of the
person making the affidavit and such records shall
be made available to the counsel for other parties to
the acticr: or litigation for inspection and copying.
The expense for copying shall be borne by the
party, parties or persons who desire copies and not
by the party or parties who file the records and
serve notice of said filing, in compliance with this
rule. Notice shall be deemed to have been promptly
given if it is served in the manner contemplated by
Rule 21a, Texas Rules of Civil Procedure, fourteen
(14) days prior to commencement of trial in said
cause.

b. Form of Affidavit. A form for the affidavit
of such person as shall make such affidavit as is
permitted in paragraph (a) above shall be sufficient
if it follows this form, though this form shall not be
exclusive, and an affidavit which substantially com-
plies with the provisions of this rule shall suffice,
to-wit:

No.

John Doe (Name ) IN THE

of Plaintiff) ) COURT IN AND FOR

v. ) COUNTY,
John Roe (Name ) TEXAS
of Defendant) )
AFFIDAVIT

Before me, the undersigned authority, personally

appeared ., who, being by me duly

sworn, deposed as follows:

My name is , I am of sound mind, capable
of making this affidavit, and personally acquainted
with the facts herein stated:

249

CATION Rule 903
[ am the custodian of the records of _____
Attached hereto are ___ pages of records from

These said _ pages of records are kept

by in the regular course of business, and it
was the regular course of business of for
an employee or representative of . with

knowledge of the act, event, condition, opinion, or
diagnosis, recorded to make the record or to trans-
mit information thereof to be included in such rec-
ord; and the record was made at or near the time or
reasonably soon thereafter. The records attached
hereto are the original or exact duplicates of the
original.

Affiant

SWORN TO AND SUBSCRIBED before me on the
day of 19_.

My commission expires:

Notary Public, State of Texas
Notary's printed name:

.

(11) Presumptions Under Statutes or Other
Rules. Any signature, document, or other matter
declared by statute or by other rules prescribed by
the Supreme Court pursuant to statutory authority
to be prima facie genuine or authentic.

(Amended Nov. 10, 1986, eff. Jan. 1, 1988.)

Notes and Comments

Comment: Paragraph (10) is based on portions of the
affidavit authentication provisions of TEXREV.CIV.
STAT.ANN. art. 3737e. The most general and comprehen-
sive language from those provisions was chosen. [t is
intended that this method of authentication shall be avail-
able for any kind of regularly kept record that satisfies
the requirements of Rule 803(6) and (7), including X-rays,
hospital records, or any other kind of regularly kept
medical record.

RULE 903. SUBSCRIBING WITNESS'
TESTIMONY UNNECESSARY

The testimony of a subscribing witness is not
necessary to authenticate a writing unless required
by the laws of the jurisdiction whose laws govern
the validity of the writing.
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TRIAL, JUDG..ENT, AND APPEAL § 18.002
Ch. 18

SUBCHAPTER A. DOCUMENTARY EVIDENCE

§ 18.001. Affidavit Concerning Cost and Necessity of Services

(a) This section applies to civil actions only, but not to an action on a sworn
account.

(b) Unless a controverting affidavit is filed as provided by this section, an
affidavit that the amount a person charged for a service was reasonable at the
time and place that the service was provided and that the service was necessary
is sufficient evidence to support a finding of fact by judge or jury that the
amount charged was reasonable or that the service was necessary.

(¢) The affidavit must:
(1) be taken before an officer with authority to administer oaths;
(2) be made by:
(A) the person who provided the service; or
(B) the person in charge of records showing the service provided and
charge made; and
(3) include an itemized statement of the service and charge.

(d) The party offering the affidavit in evidence or the party’s attorney must
file the affidavit with the clerk of the court and serve a copy of the affidavit on
€actrothér party to the case at least 30 days before the day on which evidence is
first presented at the trial oIt case.

N\’\__—\M —

(e) A party intending to controvert a claim reflected by the affidavit must file
a counteraffidavit with ths-clerk of the court and serve a copy of the counteraf-
fidavit on each other party or the party's attorney of record:

(1) not later than:
(A) 30 days after the day he receives a copy of the affidavit; and
(B) a Texst 14 days before the day on which evidence is first presented at

the trial of the case; or

(2) with leW@_a\t any time before the commencement of
evidenceattrial.

(f) The counteralfidavit must give reasonable notice of the basis on which the
party filing it intends at trial to controvert the claim reflected by the initial
affidavit and must be taken before a person authorized to administer oaths.
The counteraffidavit must be made by a person who is qualified, by knowledge,
skill, experience, training, education, or other expertise, to testify in contraven-
tion of all or part of any of the matters contained in the initial affidavit.

Acts 1985, 69th Leg., ch. 959, § 1, eff. Sept. 1, 1985. Amended by Acts 1987, 70th Leg.,
ch. 167, § 3.04(a), eff. Sept. 1, 1987.
§ 18.002. Form of Affidavit

(a) An affidavit concerning cost and necessity of services by the person who
provided the service is sufficient if it follows the following form:
55

HoTra

3 iy
e ol i 0 ¢ el




RULE 514 - CIV (NEW) - Spg 601-608

CHANGE SUGGESTED/BY: David J. Beck

Privilege for self-critical analysis.

RECOMMENDED ACTION:

None (Vote 2 to 1)

REASON:

Current protection is adequate - do not favor creation of

new privilege.



PROPOSED RULE - IF THE COMMITTEE DECIDES
TO DRAFT NEW RULE 514

RULE 514: PRIVILEGE FOR SELF-CRITICAL ANALYSIS

General rule. Subject to subsection (a), if discovery of
a self-critical analysis 1is sought by any party, the holder,
whether or not a party, has a privilege to refuse to disclose, and
to prevent another from disclosing the self-critical analysis. A
"self-critical analysis'" is an internal review of a major policy,
practice or procedure, conducted by or on behalf of a business's
management, and containing subjective evaluations concerning the
policy, practice or procedure.

(a) Order compelling disclosure. If a claim of
privilege is made on the basis of a self-critical
analysis, the party seeking discovery may move the
court for an order compelling production of the
self-critical analysis.

(1) Burden of holder of privilege. The holder of
privilege against which discovery is sought
shall have the burden of demonstrating (A) that
the document satisfies the definition of self-
critical analysis set forth above; and (B) that
the self-critical analysis concerns matters that
directly serve the public interest.

(2) Burden of party seeking discovery. The party
seeking discovery shall have the burden of
demonstrating (A) that the information contained
in the report is not of a type whose flow would
be curtailed if discovery were allowed; and (B)
that the party's need for the information in
preparing the case is exceptional and substantially
outweighs the public benefit from non-disclosure.



ALTERNATIVE TO PROPOSED NEW RULE 514 - CIV

Modify present Rule 407 by adding the following to
paragraph:

(a) Subsequent remedial measures include self-critical
analysis, as that term is defined hereinafter. By the term '"self-
critical analysis" is meant a subsequent material change in policy,
practice or procedure brought about by an internal review of a
major policy, practice or procedure, as well as the conclusions and
opinions arrived at in such internal review. However, such does
not include investigative reports, investigative facts, and matters
included in an internal review which are not conclusions or
opinions. The discoverability or admissibility of such
investigative reports, investigative facts, and matters included in -
an internal review which are not conclusions or opinions will be

governed by other Rules of Civil Procedure or Rules of Evidence.
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December 20, 1993

Re:  Self-Critical Analysis Privilege

Gilbert I. Low, Esq.

Orgain, Bell & Tucker

470 Orleans Street, Suite 400
Beaumont, Texas 77701

Dear Buddy:

e

I propose for consideration by your committee a new rule creating a privilege for
self-critical analysis. The new privilege, if adopted, would fall within Article V of the Texas
Rules of Civil Evidence. Since this is a newly emerging privilege, discussion relating appears
only in the caselaw. However, several states have suggested that the creation of such a
privilege is a matter for the legislature. See Lamitie v. Emerson Electric Co.-White Rodgers
Division, 142 A.D.2d 293, 535 N.Y.S.2d 650 (N.Y. App. Div. 1988); Scroggins v. Uniden

Corp. of America. 506 N.E.2d 83 (Ind. App. 1987); Southern Bell Tel. and Tel. Co. v.
Beard, 597 So.2d 873 (Fla. App. 1992).

The privilege for self-critical analysis protects an organization’s internal
investigations and analytical reports from discovery under certain circumstances. The
privilege has been discussed and advocated by numerous commentators.' The privilege is
intended to promote the societal goal of encouraging the candid appraisal of problems as an

/

' Bush, Stimulating Corporate Self-Regulation -- The Corporate Self-Evaluative Privilege: Paradigmatic
Preferentialism or Pragmatic Panacea, 87 Nw. U. L. Rev. 597 (Winter, 1993); Peloso, The Privilege for Self-
Critical Analysis: Protecting the Public by Protecting the Confidentiality of Internal Investigations in the
Securities Industry, 18 Securities Reg. Law J. 227 (Fall 1990); David P. Leonard. Codifying a Privilege for
Self-Critical Analysis, 25 Harv. J. on Legis. 113 (1988); Note, The Privilege of Self-Critical Analysis, 96
Harv. L. Rev. 1083 (1983); Crisman & Mathews, Limited Waiver of Attorney-Client Privilege and Work-
Product Doctrine in Internal Corporate Investigations: An Emerging Corporate Self-Evaluative Privilege. 21
Am. Crim. L. Rev. 123 (1983); Murphy, The Self-Evaluative Privilege, 7 J. Corp. L. 489 (1982).

14725 3



Gilbert I. Low, Esq.
December 20, 1993
Page 2

aid to implementing beneficial change. Without such a privilege, and the resulting assurance

of confidentiality, an organization is unlikely to conduct a candid appraisal of its problems
because of the following facts:

1. organizations faced with potentially crippling litigation expenses
do not want to create damaging "paper trails;" and

o

individuals within an organization, knowing that damaging
revelations could lead to reprisals if liability results, are reluctant
to come forward and to speak candidly.

Of course, the benefits of the privilege must be weighed against:

[ a general policy favoring the free flow of information; and

Acknowledging these competing concerns, the articles and cases which have
discussed the privilege have developed four circumstances in which the information contained
in "self-critical analyses" may be obtained:

1. where the opponent demonstrates "exceptional need;"

2. where there was no expectation that the information remain
confidential;

3. where factual data can be removed from evaluative portions of
a report; and

4. for voluntary peer review reports and evaluations in employment
discrimination cases.?

* Note, The Privilege of Self-Critical Analysis, 96 Harv. L. Rev. 1083, 1098-9 (1983); Hardy v. New
York News, Inc., 114 F.R.D. 633 (§.D.N.Y. 1987); Roberts v. National Derroit Corp., 87 F.R.d. 30 (E.D.

Mich. 1980); LeMasters v. Christ Hospital, 791 F. Supp. 188, 190 (S§.D. Ohio 1991); Dowliing v. American
Hawaii Cruises, Inc., 133 F.R.D. 150 (D. Haw. 1990).

147253

l 2. the discovering party’s need for the privileged information.



Gilbert I. Low, Esq.
December 20, 1993
Page 3

I would submit that the privilege of self-critical analysis, when consistently applied
within these limitations, will encourage beneficial, uninhibited internal debate within

organizations while at the same time allowing litigants reasonable access to relevant
information.

Enclosed is a draft of a new rule creating a privilege for self-critical analysis.

Very truly yours,

David J. Beck
DJB/ig

cc: Luther H. Soules, III, Esq.

14725 3



Privilege for Self-Critical Analvsis

General rule. Subject to subsection (a), if discovery of a self-critical analysis is sought
by any party, the holder, whether or not a party, has a privilege to refuse to disclose. and
to prevent another from disclosing the self-critical analysis. A "self-critical analysis” is an
internal review of a major policy, practice or procedure, conducted by or on behalf of a

business’s management, and containing subjective evaluations concerning the policy, practic
or procedure.

(a) Order compelling disclosure. If a claim of privilege is made on the

basis of a self-critical analysis, the party seeking discovery may move
the court for an order compelling production of the self-critical analysis.

(1) Burden of holder of privilege. The holder of the privilege
against which discovery is sought shall have the burden of
demonstrating (A) that the document satisfies the definition of
self-critical analysis set forth above; and (B) that the self-critical
analysis concerns matters that directly serve the public interest.

2) Burden of party seeking discovery. The party seeking discovery
shall have the burden of demonstrating (A) that the information
contained in the report is not of a type whose flow would be
curtailed if discovery were allowed; and (B) that the party’s need
for the information in preparing the case is exceptional and
substantially outweighs the public benefit from non-disclosure.

14725 3
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With respect to David Beck’s suggestion, [ would point out that there already are
several layers of protection to the corporate decision-making/self-analyzing process. Under
current law, the investigation of the accident in question, including those parts of the
accident investigation which include "self-critical analysis" are shielded from discovery
absent an extraordinary showing of need on the plaintiff. Additionally, any such self-
critical analysis material that is directed to or channeled through corporate counsel are
protected from discovery by the attorney-client privitege. Moreover, all attorney work
product materials, not only for the case being litigated, but also for all other similar cases
involving the same company, is shielded from discovery.  Finally, all "party
communications” among employees, representatives, and agents of the company relating
to the facts resulting in litigation are protected from discovery.

If, in addition to all these barriers to discovery, we also create a privilege for "self-
critical analysis," even the relatively few crumbs of information which remain unprivileged
under current law will be swept under the ever-expanding. rug of corporate secrecy.

Much of my law practice is in the area of medical malpractice, where practically
everything that happens in the hospital is protected by a pervasive "hospital committee
privilege." The result is that doctors and hospital employees are able -- and, sadly, all to
willing -- to lie with impunity because the truth is shrouded behind the cloak of secrecy
that necessarily results from so broad a privilege. There, as in the case of the privilege
that David Beck proposes, the justification is that critical analysis will not take place
unless such secrecy is mandated by law. The result is that perjury and deception become
the order of the day because the parties involved have the comfort of knowing thar the
truth is so heavily shielded from the plaintiff, the court, and the jury chat it will never sce
the light of day. [ hope that our subcommirtee and the full Advisory Committee will not
be a party to an extension of these principles into other areas of law.

Sincerely,

TOMMY JACKS

TJ/db

C04DB.886



RULE 503(a)(2) - CIV - Spg 609-623

CHANGE SUGGESTED/BY: Mark Sales

Modify rule pursuant to discussion in National Tank Co. v.

Brotherton.

RECOMMENDATION ACTION:

None.
REASON:
Not to expand existing privileges. If the Supreme Court

had thought a change was necessary in National Tank they could have

put language in suggesting that change should be made.



PROPOSED RULE - IF THE COMMITTEE DECIDES
TO DRAFT NEW RULE 503(a) (2)

RULE 503(a)(2)

(2)

A representative of a client other than a legal
entity is one having authority either to obtain
professional legal services or to act on advice
rendered pursuant thereto on behalf of the client.
If the client is a legal entity other than a
natural person, a representative of such client is
(A) a partner, officer, director, or employee
having authority either to obtain professional
legal services or to act on advice rendered
pursuant thereto on behalf of the entity, or (B)
an agent or employee of the entity who has been
requested by such partner, officer, director, or
such superior employee to communicate with a
lawyer on a subject matter within the scope of the
employee's or agent's duties in connection with
securing legal advice by the entity. The term
agent as used in this rule does not include an
independent contractor.



(2)

ALTERNATE

A representative of a «client other than a
corporate client is one having authority either to
obtain professional legal services or to act on
advice rendered pursuant thereto, on behalf of the
client. A representative of a corporate client is
a corporate officer in the upper echelon of
corporate management, a corporate officer or
employee having express or implied authority
either to obtain professional legal services or to
act on advice rendered pursuant thereto on behalf
of the corporation, or an agent or employee of the
corporation who has been requested or directed by
such corporate officer or such superior employee
to communicate with a lawyer in connection with
the securing of legal advice by the corporation.



Rule 407 RULES OF CIVIL EVIDEN |

by such manufacturer to purchasers thereof is admis:
sible against the manufacturer on the issue of exis-
tence of the defect to the extent that it is relevant.

RULE 408. COMPROMISE AND
OFFERS TO COMPROMISE

Evidence of (1) furnishing or offering or promising
to furnish, or (2) accepting or offering or promising to
accept, a valuable consideration in compromising or
attempting to compromise a claim which was disputed
ag to either validity or amount is not admissible to
prove liability for, or invalidity of, the claim or its
amount. Evidence of conduct or statements made in
compromise negotiations is likewise not admissible.
This rule does not require the exclusion of any evi-
dence otherwise discoverable merely because it is
presented in the course of compromise negotiations.
This rule also does not require exclusion when the
evidence is offered for another purpose, such as prov-
ing bias or prejudice or interest of a witness or a
party, negativing a contention of undue delay, or
proving an effort to obstruct a criminal investigation
or prosecution.

RULE 409. PAYMENT OF MEDICAL
AND SIMILAR EXPENSES

Evidence of furnishing or offering or promising to
pay medical, hospital, or similar expenses occasioned
by an injury is not admissible to prove liability for the
injury.

ARTICLE V.

RULE 501. PRIVILEGES RECOGNIZED
ONLY AS PROVIDED

Except as otherwise provided by Constitution, by
statute, by these rules or by other rules prescribed by
the Supreme Court pursuant to statutory authority,
no person has a privilege to:

(1) Refuse to be a witness; or

(2) Refuse to disclose any matter; or

(3) Refuse to produce any object or writing; or

(4) Prevent another from being a witness or dis-
closing any matter or producing any object or writing.

RULE 502. REQUIRED REPORTS .
PRIVILEGED BY STATUTE

A person, corporation, association, or other organi-
zation or entity, either public or private, making a
return or report required by law to be made has a
privilege to refuse to disclose and to prevent any other
person from disclosing the return or report, if the law
requiring it to be made so provides. A public officer

RULE 410. INADMISSIBILITY OF
PLEAS, PLEA DISCUSSIONS AND
RELATED STATEMENTS

Except as otherwise provided in this rule, evidence
of the following is not admissible against the defen-
dant who made the plea or was a participant in the
plea discussions:

(1) a plea of guilty which was later withdrawn:
(2) a plea of nolo contendere;

(3) any statement made in the course of any pro-
ceedings under Rule 11 of the Federal Rules of Crimi-
nal Procedure or comparable state procedure regard-
ing either of the foregoing pleas; or

(4) any statement made in the course of plea dis-

cussions with an attorney for the prosecuting attorney
which do not result in a plea of guilty or which resuit
in a plea of guilty later withdrawn.
However, such a statement is admissible in any pro-
ceeding wherein another statement made in the
course of the same plea or plea discussions has been
introduced and the statement ought in fairness be
considered contemporaneously with it.

RULE 411. LIABILITY INSURANCE

Evidence that a person was or was not insured
against liability is not admissible upon the issue
whether he acted negligently or otherwise wrongfully.
This rule does not require the exclusion of evidence of
insurance against liability when offered for dnother
issue, such as proof of agency, ownership, or control, if
disputed, or bias or prejudice of a witness.

PRIVILEGES

or agency to whom a return or report is required by
law to be made has a privilege to refuse to disclose the

return or report if the law requiring it to be made so -

provides. No privilege exists under this rule in ac-
tions involving perjury, false statements, fraud in the
return or report, or other failure to comply with the
law in question.

RULE 503. LAWYER-CLIENT
PRIVILEGE

(a) Definitions. As used in this rule:

(1) A “client” is a person, public officer, or corpora-
tion, association, or other organization or entity, either
public or private, who is rendered professional legal
services by a lawyer, or who consults a lawyer with a
view to obtaining professional legal services from him.

(2) A representative of the client is one having
authority to obtain professional legal services, or to
act on advice rendered pursuant thereto, on behalf of
the client.

224
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PRIVILEGES

Rule 504

(3) A “lawyer” is a person authorized, or reasonably

believed by the client to be authorized, to engage in
the practice of law in any state or nation.

(4) A “representative of the lawyer” is: (i) one
employed by the lawyer to assist the lawyer in the
rendition of professional legal services; or (i) an
accountant who is reasonably necessary for the law-
yer’s rendition of professional legal services.

(8) A communication is “confidential” if not intend-
ed to be disclosed to third persons other than those to
v@‘mmm fartherance of the rendi-
tion of professional [egal services to the clent or those

reasonably neces fo -
—mynicauon.

(b) General Rule of Privilege. A_client has a
privilege to refuse to disclose and to prevent any other

person from disclosing confidential communications
made for the purpose of facilitating the rendition of
professional legal services to the client (1) between
himself or his representative and his lawyer or his
lawyer’s representative, (2) between his lawyer and
the lawyer’s representative, (3) by him or his repre-
sentative or his lawyer or a representative of the
lawyer to a lawyer, or a representative of a lawyer
representing another party in a pending action and
concerning a matter of common interest therein, (4)
between representatives of the client or between the
client and a representative of the client, or (5) among
lawyers and their representatives representing the
same client.

() Who May Claim the Privilege. The privilege
may be claimed by the client, his guardian or conser-
vator, the personal representative of a deceased client,
or the successor, trustee, or similar representative of
a corporation, association, or other organization,
whether or not in existence. The person who was the
lawyer or the lawyer’s representative at the time of
the communication is presumed to have authority to
claim the privilege but only on behalf of the client.

(d) Exceptions. There is no privilege under this
rule:

(1) Furtherance of Crime or Fraud. If the services
of the lawyer were sought or obtained to enable or aid
anyone to commit or plan to commit what the client
knew or reasonably should have known to be a crime
or fraud; -

(2) Claimants Through Same Deceased Client. As
to a communication relevant to an issue between

parties who claim through the same deceased client, °

regardless of whether the claims are by testate or
intestate succession or by inter vivos transactions;

(3) Breach of Duty by a Lawyer or Client. Astoa
communication relevant to an issue of breach of duty
by the lawyer to his client or by the client to his
lawyer;

(4). Dt_)cunwnt Attested by a Lawyer. As to a com-
munication relevant to an issue concerning an attested
document to which the lawyer is an attesting witness;

(5) Joint Clients. As to a communication relevant
to a matter of common interest between or among two
or more clients())the communication was made by any
of them to a lawyer retained or consulted In common,
when offered in an action between or among any of
the clients.

e ——

(Amended June 25, 1984, eff. Nov. 1, 1984.)

Notes and Comments

Comment: This rule governs only the lawyer/client privi-
lege. It does not restrict the scope of the work product
doctrine. See Tex.R.Civ.P. 166b. The language of former
paragraph (d) was deleted because it was deemed unneces-
sary. This deletion was not intended to change the common
law rule that communications privileged under this rule do
not lose their privileged status by reason of the termination
of the lawyer/client relationship.

RULE 504. HUSBAND-WIFE
COMMUNICATION
PRIVILEGE

(a) Definition. A communication is confidential if
it is made privately by any person to his spouse and it
is not intended for disclosure to any other person.

(b) General Rule of Privilege. A person, whether
or not a party, or the guardian or representative of an
incompetent or deceased person, has a privilege dur-
ing their marriage and afterwards to refuse to disclose
and to prevent another from disclosing a confidential
communication made to his spouse while they were
married.

(c) Who May Claim the Privilege. The privilege
may be claimed by the person or his guardian or
representative, or by the spouse on his behalf. The
authority of the spouse to do so is presumed.

(d) Exceptions. There is no privilege under this
rule:

(1) Furtherance of Crime or Fraud. If the commu-
nication was made, in whole or in part, to enable or

aid anyone to commit or plan to commit a crime or
fraud.

(2) Proceeding Between Spouses. In (A) a proceed-
ing brought by or on behalf of one spouse against the
other spouse, or (B) a proceeding between a surviving
spouse and a person who claims through the deceased
spouse, regardless of whether the claim is by testate
or intestate succession or by inter vivos transaction.

(8) Commitment or Similar Proceeding. In a pro-
ceeding to commit either spouse or otherwise to place
him or his property, or both, under the control of
another because of his alleged mental or physical
condition.




RULE 509(d) and 510(d) - CIV - Spg 624-626

CHANGE SUGGESTED/BY:

Amend 509(d) and 510(d) to be consistent with Section 5.08,

Article 4495(b).

RECOMMENDED ACTION:

Amend 510(d) so exceptions apply also to administrative

proceedings.

REASON:

Consistency.
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RULE 510(d) - CIV

RULE 510(d). CONFIDENTIALITY OF MENTAL HEALTH INFORMATION

Exceptions. Exceptions to {the} <confidentiality

or

privilege in court or administrative proceedings exist:
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RULE 412 - CIV - SSp0698-708

CHANGE SUGGESTED/BY: Debra Danburg

New rule pertaining to victim's past sexual behavior or

alleged sexual predisposition patterned after federal rule.

RECOMMENDED ACTION:

No action be taken.

REASON:

Present rules pertaining to whether relevance outweighs

prejudice is sufficient.

Note: There is presently Crim Rule 412.
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PROPOSED RULE - IF¥F THE COMMITTEE DECIDES
TO DRAFT NEW RULE 412

RULE 412. SEX OFFENSE CASES; RELEVANCE OF ALLEGED VICTIM'S
PAST SEXUAL BEHAVIOR OR ALLEGED SEXUAL PREDISPOSITION

(a) Evidence generally inadmissible. The following evidence is
not admissible in any civil proceeding involving alleged-sexual
misconduct except as provided in subdivisions (b) and (c):

(1) Evidence offered to prove that an
alleged victim engaged in other sexual

behavior.

(2) Evidence offered to prove any
alleged victim's sexual predisposition.

(b) Exceptions.

Evidence offered to prove the sexual behavior or sexual
predispeosition of any alleged v;ctim is admissible 1if it |is
otherwise admissible under these rules and its probative value-
substantially outweighs the danger of harm to any victim and of
unfair prejudice to any party. Evidence of an alleged victim's
reputation is admissible only if it has been placed in controversy
by the alleged victim.

(c) Procedure to determine admissibility.

(1) A party intending to offer evidence
under subsection (b) must:

(A) File a written motion at least
fourteen days before trial specifi-
cally describing the evidence and
stating the purpose for which it is
offered unless the court, for good
cause requires a different time for
filing or permits filing during trial;
and

(B) Serve the motion on all parties
and notify the alleged victim or,

_2__.
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when appropriate, the alleged victim's
guardian or representative.

(2) Before admitting evidence under this
rule the court must conduct a hearing in
camera and afford the victim and the
parties a right to attend and be heard.
The motion, related papers, and the
record of the hearing must be sealed and
remain under .seal unless the court
orders otherwise.

Note: The above is verbatim from the federal rule except
the exception that pertains only to criminal cases is deleted and

one other reference to criminal cases is deleted.



Rule 411

RULES OF EVIDENCE

ADVISORY COMMITTEE NOTES

1987 Amendment
The amendment is technmical.  No substantive
change 15 intended.

LAW REVIEW COMMENTARIES

Admissibility of insurance policy limits. Com-
ment, 45 La.L.Rev. 1299 (1985).

NOTES OF DECISIONS

New trial 15

7. —— Miscellaneous purposes

Client's rece:pt of proceeds under iidelity
vond tor employee’s embezzlement could not be
admitted in client's action against its accounting
firm for accounting malpractice and breach of
contract to demonstrate, as exception to rule
against admission of evidence of insurance cov-
erage, whether client maintained adequate inter-
nal controls or whether client looked to account-
ing firm to protect it from embezzlement. Gar-
nac Grain Co., Inc. v. Blackley, C.A. 8 (Mo)
1991, 932 F.2d 1363.

Evidence of state's liability insurance was in-
adinissible in personal injury and wrongtul
death action against ‘state and others resulting
from two separate motorcycle accidents, despite
contention that liability insurance was admissi-
ble to eliminate any bias of jurors as taxpayers
of state. Higgins v. Hicks Co., C.AS(SD)
1985, 756 F.2d 631

In wrongrul ceath .action brought against
board of county road commissioners on allegu-
tion that accident vesuiting in motorist's death
was caused by county’s failure to properly mark
intersection, should nature of county’s proofs
have been such that jury might have inferred its
inability to pay a judgment, evidence that it had
lability insurance may have become admissible
as exception to general prohibition of insurance
evidence. Bernier v. Board of County Road
Com'rs for Ionia County, D.C.Mich.1983, 581
F.Supp. 71.

Evide of exdstence of carrier's liability in-
surance - admissible o 2stablish employer-
employes rsiationship becween carrier and driv.
er for purgeses of personal injury action arising
from autommobile accident that was alleged resuit
of driver’'s negligence, "vhere trial court instruct-
ed jury t it could consider evidence of insur-
ance only on employment issue. Clarke v. Van-
dermeer, Wv0.1987, 740 P.2d 921

14, Harmless or prejudicial error

Ervor in admission of evidence of limits of
alleged terz-reasor’s insurance coverage was not
harmless even as to issue of tort-feasor's liability
for damages arising out of an automobile acci-
dent. d v. General Motors Corp., C.A3
(La.) 19 73 F.2d 660.

15, New trial

ificers and directors of defunct bank
dtled to new rial of Federal Deposit
Corporation (FDIC) alleging breach
: duties, breach of contract, and negii-
nandling of loan iiles based on any
insurance at wial; any refegerce to
as insurance for the bank, not offi-
ectors, and former officers arnd di-
rectors wware those not prejudiced. F.D.LC. v.
Burrell, 2.D.Iowa 1991, 779 F.Supp. 998.

mention of the word “insurance” or
referencz (o the fact :hat defendant carnes in-
quires the granting of motion for new
dlier v. Penred Drilling Co., E.D.Tex
T.R.D. 32

gence |

Rule 412. Sex Offense Cases; Relevance of Alleged Victim's Past Sexual Behav-
ior or Alleged Sexual Predisposition

(a) Evidence generally inadmissible.—The fo
any civil or criminal proceeding involving alleged szx:

in subdivisions (b) and (¢):

(1) Evidence offered to prove that any all

behavior.

(2) Evidence offered to prove any alleged -

(b) Exceptions.—

(1) In a criminal case, the following evidencs iz admissibie. if otherwise admiz

bie under these rules:

g evidencs is not admissible in
misconduct except as provided

d victim ergaged in other sexual

sexual predisposition.

(A) evidence of specific instances of sexuai behavior by the alleged victim

offered to prove that a person other than
injury or other physical evidence;

accused was the source of semen,

(B) evidence of specific instances of sexual behavior by the alleged victim
with respect to the person accused of the sexual misconduct offered by the
accused to prove consent or by the prosecution; and

(C) evidence the exclusion of which wouid violate the constitutional rights of

the detendant.
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1988 Amendment

- ing process.

RULES OF EVIDENCE

Rule 412

(2) In a civil case, evidence offered to prove the sexual behavior or sexual
predisposition of any alleged victim is admissible if it is otherwise admissible under
these rules and its probative value substantially outweighs the danger of harm to
any victim and of unfair prejudice to any party. Evidence of an alleged victim’s
reputation is admissible only if it has been placed in controversy by the alleged

victim.

(¢) Procedure to determine admissibility.—
(1) A party intending to offer evidence under subdivision (b) must—

(A) file a written motion at least 14 days before trial specifically describing
the evidence and stating the purpose for which it is offered unless the court, for
good cause requires a different time for filing or permits filing during trial;

and

(B) serve the motion on all parties and notify the alleged victim or, when
appropriate, the alleged victim’s guardian or representative.

(2) Before admitting evidence under this rule the court must conduct a hearing in
camera and afford the victim and parties a right to attend and be heard. The
motion, related papers, and the record of the hearing must be sealed and remain
under seal unless the court orders otherwise.

(As amended Nov. 18, 1988, Pub.L. 100690, Title VII, § 7046(a), 102 Stat. 4400; Apr. 29, 1994, eff.
Dec. 1, 1994; Sept. 13, 1994, Pub.L. 103-322, Title IV, § 40141(b), 108 Stat. 1919.)

Heading. Pub.L. 100-890, § 7046(a)(1), sub-
stituted “Sex Offense” for “Rape”.

Subd. (a): Pub.L. 100-690, § 7046(a}2), (3),
‘ubstituted “an offense under chapter 109A of
dtle 18, United States Code” and “offense” for
“rape or of assault with intent to commit rape”
and “rape or assault”, respectively.

Subd. (b). Pub.L. 100-690, § 7046(a)(2), sub-
itituted “an offense under chapter 109A of title
18, United States Code” for “rape or of assauit
with intent to commit rape”.

Subd. (b)(2)(B). Pub.L. 100-690, § 7046(a)(5),
substituted “such offense” for “rape or assauit”.

HISTORICAL AND STATUTORY NOTES

Subd. (¢)(1). Pub.L. 100-690, § 7046(a)(4),
substituted “an offense under chapter 109A of
title 18, United States Code"” for “rape or assault
with intent to commit rape”. .

Subd. (d). Pub.L. 100-690, § 7046(a)(4), sub-
stituted “an offense under chapter 109A of title
18, United States Code” for “rape or assault
with intent to commit rape”.

Legistative History

For legislative history and purpose of Pub.L.
100-690, see 1988 U.S. Code Cong. and Adm.
News, p. 5937. ’

ADVISORY COMMITTEE NOTES

1994 Amendments

Rule 412 has been revised to diminish some of
‘he confusion engendered by the original rule
and to expand the protection afforded alleged
victims of sexual misconduct. Rule 412 applies
to both civil and criminal proceedings. The rule
dms to safeguard the alleged victim against the
nvasion of privacy, potential embarrassment
:nd sexual stereotyping that is associated with
public disclosure of intimate sexual details and
the infusion of sexual innuendo into the factfind-
By affording victims protection in
most instances, the rule also encourages victims
of sexual misconduct to institute and to partici-
pate in legal proceedings against alleged offend-
ers :

Rule 412 seeks to achieve these objectives by
barring evidence relating to the alleged victim’s
sexual behavior or alleged sexual predisposition,
whether offered as substantive evidence of for
impeachment, except in designated circumstance
in which the probative value of the evidence
significantly outweighs possible harm te the vie-
tim,

The revised rule applies in all cases involving
sexual misconduct without regard to whether
the alleged victim or person accused is a party
‘o the litigation. Rule 412 extends to “pattern”

witnesses in both criminal and civil cases whose
testimony about other instances of sexual mis-
conduct by the person accused is otherwise ad-
missible. When the case does not involve al-
leged sexual misconduct, evidence relating to a
third-party witness’ alleged sexual activities is
not within the ambit of Rule 412. The witness
will, however, be protected by other rules such
as Rules 404 and 608, as well as Rule 403.

The terminology “alleged victim” is used be-
cause there will frequently be a factual dispute
as to whether sexual misconduct occurred. It
does not connote any requirement that the mis-
conduct be alleged in the pleadings. Rule 412
does not, however, apply unless the person
against whom the evidence is offered can rea-
sonably be characterized as a “victim of alleged
sexual misconduct.” When this is not the case,
as for instance in a defamation action involving
statements concerning sexual misconduct in
which the evidence is otfered to show that the
alleged defamatory statements were true or did
not damage the plaintiff's reputation, neither
Rule 404 nor this rule will operate to bar the
evidence; Rule 401 and 403 will continue to
control. Rule 412 will, however, apply in a Title
VII action in which the plaintiff has alleged
sexual harassment.

191
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RULES OF CRIMINAL EVIDENCE

Rule 408

prove liability for or invalidity of the claim or its
amount. Evidence of conduct or statements made in
compromise negotiations is likewise not admissible.
This rule does not require the exclusion of any evi-
dence otherwise discoverable merely because it is
presented in the course of compromise negotiations.
This rule also does not require exciusion when the
evidence is offered for another purpose, such as prov-
ing bias or prejudice or interest of a witness or a
party, negativing a contention of undue delay, or
proving an effort to obstruct a criminal investigation
or prosecution.

RULE 409. PAYMENT OF MEDICAL
AND SIMILAR EXPENSES

Evidence of furnishing or offering or promising to
pay medical, hospital, or similar expenses occasioned
by an injury is not admissible to prove liability for the
injury.

RULE 410. INADMISSIBILITY OF PLEAS,
PLEA DISCUSSIONS AND RELATED
STATEMENTS

Except as otherwise provided in this rule, evidence
of the following is not admissible against the defen-
dant who made the plea or was a participant in the
plea discussions:

(1) a plea of guilty or nolo contendere which was
later withdrawn;

(2) any statement made in the course of any pro-
ceedings under Rule 11 of the Federal Rules of Crimi-
nal Procedure or comparable state procedure regard-
ing a plea of guilty or nolo contendere which was later
withdrawn; or

(3) any statement made in the course of plea dis-
cussions with an attorney for the prosecuting authori-
ty which do not result in a plea of guilty or a plea of
nolo contendere or which result in a plea of guilty or a
plea of nolo contendere later withdrawn. However,
such a statement is admissible in any proceeding
wherein another statement made in the course of the
same plea or plea discussions has been introduced and
the statement ought in fairness be considered contem-
poraneously with it.

RULE 411. LIABILITY INSURANCE

Evidence that a person was or was not insured
against liability is not admissible upon the issue
whether he acted negligently. This rule does not
require the exclusion of evidence of insurance against
liability when offered for another issue, such as proof
of agency, ownership, or control, if disputed, or bias or
prejudice of a witness,

252

RULE 412. EVIDENCE OF PREVIOUS
SEXUAL CONDUCT

(a) In a prosecution for sexual assault or aggravat-
ed sexual agsault, or attempt to commit sexual assault
or aggravated sexual assault, reputation or opinion
evidence of the past sexual behavior of an alieged
victim of such crime is not admissible.

(b) In a prosecution for sexual assault or aggravat-
ed sexual assault, or attempt to commit sexual assault
or aggravated sexual assault, evidence of specific in-
stances of an alleged victim’s past sexual behavior is
also not admissible, unless:

(1) such evidence is admitted in accordance with
paragraphs (c) and (d) of this rule;

(2) it is evidence (A) that is necessary to rebut or
explain scientific or medical evidence offered by the
state; (B) of past sexual behavior with the accused
and is offered by the accused upon the issue of
whether the alleged vietim consented to the sexual
behavior which is the basis of the offense charged; (C)
that relates to the motive or bias of the alleged victim;
(D) is admissible under Rule 609; or (E) that is
constitutionally required to be admitted; and

(3) its probative value outweighs the danger of un-
fair prejudice.

(¢) If the defendant proposes to introduce any doc-
umentary evidence or to ask any question, either by
direct examination or cross-examination of any wit-
ness, concerning specific instances of the alleged vie-
tim’s past sexual behavior, the defendant must inform
the court out of the hearing of the jury prior to
introducing any such evidence or asking any such
question. After this notice, the court shall conduct an
in camera hearing, recorded by the court reporter, to
determine whether the proposed evidence is admissi-
ble under paragraph (b) of this rule. The court shall
determine what evidence is admissible and shall ac-
cordingly limit the questioning. The defendant shall
not go outside these limits nor refer to any evidence
ruled inadmissible in camera without prior approval of
the court without the presence of the jury.

(d) The court shall seal the record of the in camera
hearing required in paragraph (¢) of this rule for
delivery to the appellate court in the event of an
appeal.

(e) [Publisher’s Note: This paragraph was disap-
proved by the Tezas Legislature, effective September
1, 1994, in Acts 1998, 78rd Leg., ch. 900, Section 1.17,
under the terms of Section 22.109(b) of the Govern-
ment Code.] This rule does not limit the right of the
accused to produce evidence of promiscuous sexual
conduct of a child 14 years old or older as a defense t0
sexual assault, aggravated sexual assault, indecency
with a child or an attempt to commit any of the
foregoing crimes. If such evidence is admitted, the
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PRIVILEGES

Rule 503

court shall instruct the jury as to the purpose of the
avidence and as to its limited use.

(Ruiz 412(e) disapproved by the Texas Legislature, eff. Sept.
1, 1994, in Acts 1993, 73rd Leg., ch. 900, Section 1.17, under
the terms of Section 22.109(h) of the Government Code.)

ARTICLE V.

RULE 501. PRIVILEGES RECOGNIZED
ONLY AS PROVIDED

Except as otherwise provided by these rules or by
Constitution, statute, or court rule prescribed pursu-
ant to statutory authority, no person has a privilege
%%

(1) Refuse to be a witness; or

{2) Refuse to disclose any matter; or

(3) Refuse to produce any object or writing; or

(4) Prevent another from being a witness or dis-
closing any matter or producing any object or writing.

RULE 502. REQUIRED REPORTS
PRIVILEGED BY STATUTE

A person, corporation, association, or other organi-
zaton or entity, either public or private, making a
return or report required by law to be made has a
privilege to refuse to disclose and to prevent any other
person from disclosing the return or report, if the law
requiring it to be made so provides. A public officer
or agency to whom a return or report is required by
law to be made has a privilege to refuse to disclose the
return or report if the law requiring it to be made so
provides. No privilege exists under this rule in ac-
tions involving perjury, false statements, fraud in the
return or report, or other failure to comply with the
law in question.

RULE 503, LAWYER~CLIENT
PRIVILEGE

(a) Definitions. As used in this rule:

(1) A “client” i3 a person, public officer, or corpora-

tion, association, or other organization or entity, either
public or private, who is rendered professional legal
services by a lawyer, or who consults a lawyer with a
view to obtaining professional legal services from him.

(2) A representative of the client is one having
authority to obtain professional legal services, or to
act on advice rendered pursuant thereto, on behalf of
the client.

(3) A “lawyer” is a person authorized, or reasonably
believed by the client to be authorized, to engage in
the practice of law in any state or nation.

(4) A “representative of the lawyer” is: (i) one
employed by the lawyer to assist the lawyer in the
rendition of professional legal services; (i) an accoun-

PRIVILEGES

tant who i3 reasonably necessary for the lawyer's
rendition of professional legal services.

(3) A communication is “confidential” if not intend-
ed to be disclosed to third persons other than those to
whom disclosure is made in furtherance of the rendi-
tion of professional legal services to the client or those
reagsonably necessary for the transmission of the com-
munication.

(b) General Rule of Privilege. A client has a
privilege to refuse to disclose and to prevent any other
person from disclosing confidential communications
made for the purpose of facilitating the rendition of
professional - legal services to the client and made: (1)
between him or his representative and his lawyer or
his lawyer’s representative, (2) between his lawyer
and the lawyer's representative, (3) by him or his
representative or his lawyer or a representative of the
lawyer to a lawyer, or a representative of a lawyer
representing another-party in a pending action and
concerning a matter of common interest therein, (4)
between representatives of the client or between the
client and a representative of the client, or (5) among
lawyers and their representatives representing the
same client. A client has a privilege to prevent the
lawyer or the lawyer’s representative from disclosing
any other fact which came to the knowledge of the
lawyer or the lawyer’s representative by reason of the
attorney-client relationship.

(¢) Who May Claim the Privilege. The privilege
may be claimed by the client, his guardian or conser-
vator, the personal representative of a deceased client,
or the successor, trustee, or similar representative of
a corporation, association, or other organization,
whether or not in existence. The person who was the
lawyer or the lawyer's representative at the time of
the communication is presumed to have authority to
claim the privilege but only on behalf of the client.

(d) Exceptions. There is no privilege under this
rule:

(1) Furtherance of Crime or Fraud. If the services
of the lawyer were sought or obtained to enable or aid
anyone to commit or plan to commit what the client
knew or reasonably should have known to be a crime
or fraud;

(2) Claimants Through Same Deceased Client. As
to a communication relevant to an issue between
parties who claim through the same deceased client,
regardless of whether the claims are by testate or
intestate succession or by inter vivos transaction;
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RULE 702 - CIV and CRIM - S55p0708-711

CHANGE SUGGESTED/BY: Michael Paul Graham

Limit

methodology.

testimony  to that based upon

RECOMMENDED ACTION:

None.

REASON:

duPont v. Robinson sets forth standard.

well-founded



RULE 702 - CIV and CRIM

RULE 702. TESTIMONY OF EXPERTS

If scientific, technical, or other specialized knowledge
will assist the trier of fact to understand the evidence or to
determine a fact in issue, a witness qualified as an expert by
knowledge, skill, experience, training, or education, may testify

thereto in the form of an opinion or otherwise. However, such

testimony must be relevant and based upon a reliable foundation.

The trial court shall make the threshold determination of

admissibility, considering the following factors, as well as other

factors relevant thereto, focusing on the underlying principles and

methodology: (1) The extent to which the theory has been or can be

tested; (2) The extent to which the technique relies upon the-

subjective interpretation of the expert; (3) Whether the theory

has been subjected to peer review and/or publication; (4) The

techniques potential rate of error; (5) Whether the underlving

theory or technique has been generally accepted as valid by the

relevant scientific community; (6) The non-judicial uses which

have been made of the theory or technique.

After determining that the testimony is relevant and

reliable, the court must then determine whether to exclude the

testimony considering the following factors, as well as other

factors relevant thereto: (1) Whether the probative value is

outweighed by the danger of unfair prejudice, confusion of the

issues, or potential for misleading the jury; (2) Considerations

of undue delay; (3) Needless presentation of cumulative evidence.

__2_



The decision whether to admit this evidence rests within

the discretion of the trial court. Review will be governed by the

abuse of discretion standard.
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RULE 182 - CIV - (MATERIAL ATTACHED)

CHANGE SUGGESTED/BY: Judge Kevin R. Madison

Procedure for using when firearms and ammunition are
evidence in a civil case.

RECOMMENDED ACTION:

None.

REASON:

No specific problems have developed and courts can deal

with this on an individual basis.



RULE 182

NOTE: The Rules of Evidence generally deal with what is
admissible and what is not admissible. This pertains to a

procedure or really pertains to precautions or safety.




KEVIN R. MADISON
Cedar Park Presiding Judge

VICTORIA BANK & TRUST BUILDING
912 BASTROP HIGHWAY, SUTTE 205
AUSTIN, TEXAS 78741

(512) 389-2889
FAX (512) 389-2897

September 14, 1995
Mr. Lee Parsley
The Supreme Court of Texas

201 West 14dth Street
Austin, TX 78711

Re: Rule for Firearms As Evidence in Courtrooms

Dear Mr. Parsley,

[ have taken my hand at drafting a rule of procedure for the handling of firearms in court by civil litigants. I
thought Section 9 (Evidence & Depositions) of The Texas Rules of Civil Procedure would be an

- appropriate placement for this rule and I used Rule #182, since it is an available number. This civil rule

should also have an identical provision in the Texas Rules of Criminal Procedure.

Rule 182 Firearms As Evidence

(a) This rule shall apply to all firearms brought into the court room to be offered or received into
evidence or displayed or utilized in any manner in-court proceedings. Any attorney, including a
State's attorney, intending to offer a firearm into evidence or to be displayed or utilized in any
manner in court proceedings shall inform the trial judge, prior to the commencement of the hearing
or trial. The court shall cause the court bailiff, any peace officer, or any other competent and
qualified person to inspect the firearm, immediately prior to the offeror establishing foundation for its
admissibility, and shall state to the jury, if one is impaneled, that the firearm is in fact unloaded.

(b) Firearm and ammunition brought into the court room to be offered into evidence wiil be given to
and left in the custody of the court clerk or bailiff at all times other than when being handled by
State's attorneys, the litigants' attorneys, or witnesses.

(¢) No firearm will be displayed to a jury before the inspection is completed or the foundation
established for its admission into evidence.

(d) Firearm and ammunition brought into the court room to be offered into evidence will be unloaded
in the "open'" position with clip removed or cylinder out and chamber open.
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(e) No firearm will be pointed at the jury, judge, court personnel, attorneys, or spectators. The barrel
of the firearm will be pointed either at the ceiling or {loor.

() During any recess of the court, firearms shall be returned to the court clerk or the bailiff, who

shall maintain direct supervision of said firearm or shall secure said firearm in a locked container or
cabinet.

(g) Firearms and ammunition will never be given to a witness, litigant, or the jury at the same time. If
a firearm is to be sent into the jury room and ammunition for it has also been admitted into evidence,
the jury will be allowed to examine them but the firearm and ammunition will never be sent into the
jury room at the same time.

If you have any questions, please contact me. | hope that this proposed rule can be adopted before Texas
experiences a tragedyv caused by the discharge of a loaded weapon in the court room or jury room. I hope to
hear frem you as to whether this proposed rule will be adopted. [ remain . . .

Yours

Presiding Judge
City of Cedar Park

KRM:jv
cc: Hon. Tom Phillips



RULE 504 - CRIM - SSp0712-713

CHANGE SUGGESTED/BY: Fred Maddox (non-lawyer)

Do away with privilege not to be called as a witness

against spouse with regard to crime threatened or committed against

spouse.

RECOMMENDED ACTION:

None.
REASON:

As rule is drawn spouse has option of either claiming the
privilege or waiving the privilege and testifying - favor present
option.



PROPOSED RULE - IF COMMITTEE
DECIDES TO AMEND PRESENT RULE

RULE 504. HUSBAND-WIFE PRIVILEGE
(b) Exceptions
There is no privilege under this rule (1) in proceedings in
which an accused is charged with a crime against the person or any
minor child or any member of the household of either spouse; or (2)
as to matters occurring prior to the marriage; or (3) in a
proceeding in which an accused is charged with a crime against his

or her spouse.

Note: The above is verbatim with the present rule except

the third exception has been added.



Rule 503 RULES OF CRIMINAL EVIDENCE

(3) Breach of Duty by a Lawyer or Client. Astoa
communication relevant to an issue of breach of duty
by the lawyer to his client or by the client to his
lawyer;

(4) Document Attested by a Lawyer. As to a com-
munication relevant to an issue concerning an attested
document to which the lawyer is an attesting witness;

(3) Joint Clients. As to a communication relevant
to a matter of common interest between or among two
or more clients if the communication was made by any
of them to a lawyer retained or consulted in common,
when offered in an action between or among any of
the clients.

Notes and Comments
Comment: This rule governs only the lawyer/client privi-

lege. It does not restrict the scope of the work product
doctrine.

RULE 504. HUSBAND-WIFE
PRIVILEGES

(1) Confidential Communication Privilege.

(a) Definition. A communication is confidential if it
is made privately by any person to his spouse and it is
not intended for disclosure to any other person.

(b) General Rule of Privilege. A person, whether
or not a party, or the guardian or representative of an
incompetent or deceased person, has a privilege dur-
ing their marriage and afterwards to refuse to disclose
and to prevent another from disclosing a confidential
communication made to his spouse while they were
married.

() Who May Claim the Privilege. The privilege
may be claimed by the person or his guardian or
representative, or by the spouse on his behalf. The
authority of the spouse to do so is presumed.

(d) Exceptions. There is no privilege under this
rule:

(1) Furtherance of Crime or Fraud. If the com-
munication was made, in whole or in part, to enable
or aid anyone to commit or plan to commit a crime
or fraud.

(2) In a proceeding in which an accused is
charged with a crime against the person of any
minor child or any member of the household of
either spouse, except in a proceeding where the
accused is charged with a crime committed during
the marriage against the spouse.

(2) Privilege Not to Be Called as a Witness
Against Spouse.

(a) General Rule of Privilege. The spouse of the
accused has a privilege not to be called as a witness
for the state. This rule does not prohibit the spouse
from testifying voluntarily for the state, even over
objection by the accused. A spouse who testifles on
behalf of an accused is subject to cross-examination as

provided in Rule 610(b). Failure by an accused to call
his spouse as a witness, where other evidence indi-
cates that the spouse could testify to relevant matters,
is a proper subject of comment by counsel.

(b) Ezceptions. Except in a proceeding where the
accused is charged with a crime committed during the
marriage against the spouse, there is no privilege
under this rule (1) in a proceeding in which an accused
is charged with a crime against the person of any
minor child or any member of the household of either
gpouse; or (2) as to matters occurring prior to the
marriage.

RULE 505. COMMUNICATIONS
TO CLERGYMEN

(a) Definitions. As used in this rule:

(1) A “clergyman” is a minister, priest, rabbi, ac-
credited Christian Science Practitioner, or other simi-
lar functionary of a religious orgarization or an indi-
vidual reasonably believed so to be by the person
consulting him.

(2) A communication is “confidential” if made pri-
vately and not intended for further disclosure except
to other persons present in furtherance of the purpose
of-the communication. .

(b) General Rule of Privilege. A person has a
privilege to refuse to disclose and to prevent another
from disclosing a confidential communication by the
person to a clergyman in his professional character as
spiritual adviser.

(¢) Who May Claim the Privilege. The privilege
may be claimed by the person, by his guardian or
conservator, or by his personal representative if he is
deceased. The person who was the clergyman at the
time of the communication is presumed to have au-
thority to claim the privilege but only on behalf of the
communicant.

RULE 506. POLITICAL VOTE

Every person has a privilege to refuse tc disclose
the tenor of his vote at a political election conducted
by secret ballot unless the vote was cast illegally.

RULE 507. TRADE SECRETS

A person has a privilege, which may be claimed by
him or his agent or employee, to refuse to disclose and
to prevent other persons from disclosing a trade se-
cret owned by him, if the allowance of the privilege
will not tend to conceal fraud or otherwise work
injustice. When disclosure is directed, the judge shall
take such protective measure as the interests of the
holder of the privilege and of the parties and the
furtherance of justice may require.
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MEMORANDUM

FROM: David Peeples (for the subcommittee on rules 216-295)

TO: Luke Soules -
DATE: March 13, 1996
RE: Action to be taken at March SCAC meeting

1. To be discussed and voted on at March meeting

mrule 292 (court's right to excuse juror who is severely ill or whose near relative dies
or is severely ill)--Pam Baron has a handout

mrule 216 (delete "on the nonjury docket")
2. For brief discussion and guidance
mrule 226a (instruction concerning felony record of panelists)
mrule 237a (right to make discavery objections after remand from federal court)

mrule 239 (whether to conform rules of proécdure to Lawyer's Creed, which says no
defaults when you know opposing counsel's identity)

mrule 249 (need to be consistent throughout in spelling of “nonjury” and “non-jury™)
3. Still drafting ’

mrules 221-225, 227-235 (reorganizing rules on peremptory challenges and
challenges for cause; drafting Batson procedure)

mSubcommittee is reviewing rules and statutes concerning randomness in selection
of jury panels

mSubcommittee 1s reviewing recent jury reforms in other states conceming nght of
jurors to take notes, ask questions, etc.
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MEMORANDUM

FROM: David Peeples (for the subcommittee on rules 216-295)

TO:

DATE:

RE:

Luke Soules -
March 13, 1996

Summary of action already taken by the SCAC on rules 216-295

1. Revisions previously approved by committee

Nrule 226 (oath to jury panel)
Brule 226a (instructions to jury panel)
Wrule 236 (oath to jury)

mrules 271-279 (preparation of jury charge)

2. Actions taken at January 1996 meeting

mvoted 17-2 to retain rule 223 right to jury shuffle.

@003

®voted 17-0 to delete rule 230, which prevented questioning of jury panel about '

felonies. ,

Byoted 13-5 to add an instruction to rule 226a to the effect that any juror who has a
felony conviction should talk to the bailiff and ask to speak with the judge at
the next break (Subcommittee wants to recopsider this vote.)

Bvoted unanimously not to change rule 241 and unanimously to delete the phrase "a
writ of inquiry awarded" from rule 243.

mvoted unanimously not to change rule 257 at this time.

Svoted unanimously to modify rule 292 to make clear that when alternates replace
any of the original jurors they can vote and help make up the majority just as
an original juror can. (Other suggested changes to rule 292 will be presented
by Pam Baron on Friday.)
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Rule 292. Verdict by Portion of Original Jury

Existing Rule:

A verdict may be rendered in any cause by the concurrence, as to each
and all answers made, of the same ten members of an original jury of twelve or
of the same five members of an original jury of six. However, where as many
as three jurors die or be disabled from sitting and there are only nine jurors
remaining of an original jury of twelve, those remaining may render and return a
verdict. If less than the original twelve or six jurors render a verdlct the verdict
must be signed by each juror concurring therein.

Discussion:

Revisions to Rule 292 were approved at the January meeting, except for a
proposal to add a final sentence to the rule, reading “The trial court may
properly determine that a juror is disabled because of the death or severe illness
of a near relative.” The discussion focused on whether the rule should also
include the illness of a juror as a disability. While the general consensus was
that a juror’s illness should constitute a disability, there was a disagreement as to
how severe the illness must be to excuse the juror yet let the trial go forward.
The following proposed revision requires that the illness be severe, leaving it to
the discretion of the trial court to determine what constitutes a severe illness.
The subcommittee believes that deleting the word “severe” would afford the trial
court too much discretion and would permit excuses of jurors for headaches,
allergies, sniffles, and other minor inconveniences. These types of illnesses

should not override the rights of litigants to pick the jurors who will hear their
cases.

P ed last sen

The trial court may properly determine that a juror is disabled because of the

severe illness of the juror or the death or severe illness of a near relative of the
juror.



Revised Rule:

Rule 292. Verdict by Portion of Jury.

A verdict may be rendered in any cause by the concurrence, as to each
and all answers made, of the same ten members of a jury of twelve, including
any alternate jurors sworn as replacements, or of the same five members of a
jury of six, including any alternate jurors sworn as replacements. However,
where as many as three jurors die or be disabled or disqualified from sitting and
there are only nine jurors remaining of a jury of twelve, including any alternate
Jjurors sworn as replacements, those remaining may render and return a verdict.
If fewer than twelve or six jurors render a verdict, the verdict must be signed by
each juror concurring therein. The trial court may properly determine that a
juror is disabled because of the severe illness of the juror or the death or severe
illness of a near relative of the juror.
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DISPOSITION CHART
TEXAS RULES OF CIVIL PROCEDURE 13 & 215

Rule 13 so that trial
judges can have a
tool to deal with
frivolous cases/
Judge Guy Jones

RULE PAGE NO. CHANGE RECOMMENDED REASON
NO. SUGGESTED/BY ACTION
13 Pg 38 Substantially rewrite | Amended Rules 13 & | Amended Rule 13

Rules 13 and 215/ 215 to conform to new
Shelby Sharpe statute

Pg 39-41 Add a safe harbour | Safe harbour Amended Rule 13
provision to Rule restored to Rule 13 to conform to new
13/Luke Soules statute

Pg 42-73 Amend Rule 13 Amended Rule 13 Amended Rule 13
perhaps to conform to conform to new
to Federal Rule 11/ statute
Karen Johnson

Pg 74 inquires as to Amended Rule 13 Amended Rule 13
whether certain to conform to new
changes should be statute
made to Rule 13 in
light of a study of
Federal Rule 11/
Prof. Hadley Edgar

Pg 75-106 Suggests passing None None needed
State Rules to
provide for the
capability of hand-
ling sanctionable
conduct in RICO
cases filed in State
Court/Michael
Pezzulli

Pg 107 Suggests amending | Amended Rule 113 Amended Rule 13
Rule 13 dealing with to conform to new
frivolous pleadings, statute
etc./Kenneth Fuller

Pg 108-110 Urges amending Amended Rule 13 Amended Rule 13

to conform to new
statute

A1/A1990\264488.
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215
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Pg 682-683

Pg 684-685

Pg 686-698

Pg 699-703

Pg 699-711

Pg 712-718

Pg 719-723

Pg 724-725

Suggests amending
the discovery rules
so that identification
of a person is
someone with know-
ledge of relevant
facts or an expert
witness by any party
shall suffice, etc./
Bruce E. Anderson

Substantially rewrite
Rules 13 and 215/
Shelby Sharpe

Suggests severe
limitations on
discovery/Judge
Brent Keiss

Suggests certain
clarifications to Rule
215/Shelby Sharpe

These pages to not
contain any question
or request so no
response is
necessary

Suggests simplifying
discovery to avoid
mandatory exclusion
of evidence/James
R. Bass

Suggests amending
sanctions rules to
allow judges to
impose sanctions
more freely in
certain situ-
ations/Stephen R.
Marsh

Proposes amending
Rule 215 to avoid
what sometimes
turn out to be harsh
and unfair
sanctions/Sidney
Floyd

Supplementation
Rules amended by
change in Discovery
Rules

See page 38 above

Passage of New
Recommended
Discovery Rules

Recommended New
Rule 166d

Supplementation
Rules amended by
change in Discovery
Rules

New discovery and
sanctions rules
passed

Discovery and
Sanctions Rules
amended

Discovery Rules
Extensively
Amended

Discovery Rules
Extensively
Amended




Rule 13 to deal with
abusive motions in
limine/Robert
Barfield

13

Pg 726-727 Proposes softening Discovery and

the rules providing Sanctions Rules
- for automatic amended

exclusion of
testimony of
witnesses when it is
clear that the
testimony comes as
no actual surprise/T.
B. Wright

Pg 728-729 This letter has
nothing to do with
anything having to
do with discovery or
sanctions/Joe Bax

Pg 730-731 Proposes softening | Automatic exclusion
automatic exclusion | provisions have been
of witnesses, rules/ | significantly amended
James V. Hammett

Pg 732-741 Proposes softening | ditto
exclusion rules/
Judge Pat M. Baskin

Pg 742 Questions whether Rules on sanctions
Rule 215 should be | have been
amended to amend | significantly amended
the court’s ability to
impose extreme
sanctions/Steve
McConnico

Pg 743 Ditto/Judge Wm. ditto
Kilgarlin

Pg 744 Dan Price, the
author of this letter
is deceased

Pg 745-746 Ditto/Phillip W. Rules on sanctions
Gilbert have been

significantly amended
215a Pg 747-755 Amend Rule 215a/ incorporate changes | 215a is repealed,
Luke Soules to a new sanctions and 215 will
rule - 166d become 166d
13 Spg 25-27 Suggests changing | Amendment of Rule | To conform with

statute
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Proposed
General
Rule 13

SSp 393-394

Replace Rule 13
with amendments to
Rule 5 on signing
pleadings/Clarence
A. Guittard

None

Subcommittee and
committee have
chosen to retain
Rule 13 with
amendments to
reflect new state
sanctions statute

13

SSp 395414

Revised Rule 13
proposed/State Bar
of Texas Committee
on Court Rules

Adopt in part. See
proposed Rule 13

State Bar Rule and
new statute both
patterned on Fed.
R. Civ. P. 11,
proposed rule 13
tracks new statute

215

SSp 415-424

SSp 425-430

Dallas Court of
Appeals has held
Rule 215
unconstitutional/
John Ernest Boundy

Revised Rule 215
proposed/State Bar
of Texas Committee
on Court Rules

None

Adopt in part. See
proposed rule 166d
and new discovery
rules

Dallas decision
relates to court’s
contempt powers
and not sanctions
powers

Rule 215 required
amendment to
reflect court
sanctions decisions
and to better fit with'
new discovery rules

A1/A1960\264488.
1000/002
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RULE 13. EFFECT OF PRESENTING PLEADINGS,
- MOTIONS AND OTHER PAPERS; SANCTIONS

(a) Presenting pleadings, motions, and other papers. By presenting to the court (whether
by signing, filing, submitting, or later advocating) a pleading, motion, or other paper, an
attorney or unrepresented party is certifying that to the best of the presenter's knowledge,
information, and belief, formed after reasonable inquiry:

1) the pleading, motion, or other paper is not being presented for any improper
purpose, including to harass or to cause unnecessary delay or needless increase in the
cost of litigation;

2) the claims, defenses, and other legal contentions are warranted by existing law
or by a nonfrivolous argument for the extension, modification, or reversal of existing
law or by the establishment of new law;

3) the allegations and other factual contentions in the pleading, motion, or other.
paper have evidentiary support, or, for specifically identified allegations or factual
contentions, are likely to have evidentiary support after a reasonable opportunity for
further investigation or discovery; and

@) each denial in a pleading, motion, or other paper of a factual contention is
warranted on the evidence or, for a specifically identified denial, is reasonably based
on a lack of information or belief; provided however, that the filing of a general
denial under Rule 92 does not violate this provision.

(b)  Motion for sanctions. A party seeking sanctions under this rule shall file a motion for
sanctions separately from other motions or requests, and shall describe the specific conduct
alleged to violate paragraph (a) of this rule. The motion shall be served not less than twenty-
one (21) days before being either filed or presented to the court; if the challenged pleading,
motion, or other paper is withdrawn or corrected within that twenty-one (21) day period, the
motion shall neither be filed nor presented to the court. The court may award to a party
prevailing on a motion under this rule the reasonable expenses and attorney's fees incurred
in presenting or opposing the motion.

(c) Court's initiative. The court on its own initiative may make an order describing the
specific conduct that appears to violate paragraph (a) of this rule and directing the alleged
violator to show cause, with notice of not less than twenty-one days, why the conduct has not
violated the rule. If the challenged pleading, motion, or other paper is withdrawn or
corrected within that twenty-one day period, no sanctions shall be imposed.

Al1/258542.
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(d) Sanctions. A court that determines that a person has presented a pleading, motion,
or other paper in violation of paragraph (a) of this rule may impose a sanction on the person,
a party represented by the person, or both. Any sanction shall be limited to what is
sufficient to deter repetition of the conduct or comparable conduct by others similarly
situated. A sanction may include any of the following:

1) an order striking the motion, pleading, or other paper;
?2) an order directing the violator to perform, or refrain from performing, an act;
3) an order to pay a penalty into court;

) an order to pay the other party the amount of the reasonable expenses incurred
by the other party because of the presentation of the pleading, motion, or other
paper, including reasonable attorney's fees; and

5) upon a showing of (i) repeated and continuing violations of paragraph (a), and
(ii) failure to exercise diligence to avoid such violations, an award of an appropriate
amount of litigation costs and expenses incurred or caused by the subject litigation.

The court may not award monetary sanctions against a represented party for a violation of
paragraph (a)(2). The court may not award monetary sanctions on its own initiative unless
the court issues its show-cause order before a voluntary dismissal or voluntary settlement of
the claims made by or against the party or the party's attorney against whom sanctions are
proposed.

An order under this rule shall contain written findings, or be supported by oral findings on
the record, stating specifically (1) the conduct meriting sanctions, and (2) why a lesser
sanction would be ineffective.

Except with respect to pleadings, motions, or other papers involving post-judgment discovery
under Rule 621a, the trial court may grant relief under this rule only while the court has
plenary jurisdiction.

(e Exception. This rule is inapp‘licable to discovery requests and responses, including
objections and claims of privilege.

Comments. This rule incorporates provisions from Chapter 10 of the Texas Civil Practice
and Remedies Code. In applying the rule, courts should exercise care to avoid unnecessary
disruption of the attorney-client relationship, including unnecessary disclosures of attorney-
client communications.
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RULE 166d. FAILURE TO MAKE OR COOPERATE IN DISCOVERY: REMEDIES

1. Procedure.

(a) Motion. Any person affected by a failure of another person to respond to or
supplement discovery, or by an abuse of the discovery process in seeking or resisting
discovery, may file a motion specifically describing the violation. The motion shall be filed
in the court in which the action is pending, except that a motion involving a person or entity
who is not a party shall be filed in any district court in the district where the discovery is to
take place. Nonparties affected by the motion shall be served as if parties. The motion shall
contain a certificate that the movant (or the movant's counsel) has spoken with the opposing
party (or the opposing party's counsel if represented by counsel) in person or by telephone
to try to resolve the discovery dispute, or has made diligent attempts to do so, and that such
efforts have failed.

(b)  Hearing. Oral hearing is required for motions requesting relief under this rule,
unless waived by those involved.

(c) Order. An order under this rule may compel, limit or deny discovery, award
expenses pursuant to paragraph 2, and impose sanctions pursuant to paragraph 3. The
order shall be in writing. An order granting relief or imposing sanctions shall be against the
party, attorney, law firm, or other person or entity whose actions necessitated the motion.
An order imposing sanctions under paragraph 3 of this rule shall contain written findings,
or be supported by oral findings on the record, stating specifically (1) the conduct meriting
sanctions, and (2) why a lesser sanction would be ineffective.

2. Expenses for compelling, limiting, or denying discovery. The court may make
an award of expenses, including attorney's fees, incurred in connection with a motion made
pursuant to paragraph 1 or a written response to such a motion, only if the court finds that:
(a) the amount of expenses, including attorney's fees, incurred in connection with the
prosecution or defense of the motion, is unreasonably burdensome on the party seeking relief,
and (b) the party against whom relief is sought was not reasonably justified in seeking or

resisting the discovery at issue.

3. Sanctions.

(@) Sanctionable conduct. In addition to or in lieu of the relief provided above, the
court may impose sanctions as set forth in subparagraph (b) below if the court finds that:

(i) a person subject to an order relating to discovery, other than a Discovery
Control Plan under Rule 1, has failed to comply with the order; or

Al/258542.
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(ii) a party, a party's attorney, or a person under the control of a party: (A) has
disregarded a rule, a Discovery Control Plan, or subpoena repeatedly or in bad faith;
or (B) has destroyed evidence in bad faith or engaged in other conduct that an order
compelling, denying, or limiting discovery cannot effectively remedy; or (C) has
repeatedly made discovery responses that are untimely, clearly inadequate or made
for purposes of delay; or (D) has repeatedly made discovery requests or objections to
discovery or claims of privilege that are not reasonably justified; or (E) has otherwise
abused the discovery process in seeking, making or resisting discovery.

H
"

(b)  Sanctions. A court may impose any of the following sanctions that are just,
directed to remedying the particular violations involved, and are no more severe than
necessary to satisfy the legitimate purposes of the sanctions imposed:

(1)  Reprimanding the offender;

2) Allowing or disallowing further discovery in whole or in part, including

changing discovery limitations;

3) Assessing discovery or trial expenses, including attorney's fees, caused by the
sanctionable conduct;

4) Deeming certain facts or matters to be established for the purposes of the
action;

(5)  Barring introduction of evidence supporting or opposing designated claims or
defenses;

(6)  Striking pleadings or portions thereof, staying further proceedings until an
order is obeyed, dismissing with or without prejudice the action or any part
thereof, or rendering a default judgment;

™ Granting the movant a monetary award in addition to or in lieu of actual
expenses; or

8) Making such other orders as are just under the circumstances.

4. Time for Compliance. Orders under this rule shall be operative at such time
as directed by the court. If a party contends that monetary award precludes access to the
! court, the judge must either (i) provide that the award is payable only at a date that coincides
with or follows entry of a final order terminating the litigation, or (ii) makes written findings
or oral findings on the record after a hearing that the award does not preclude access to the

court.

S. Review. An order under this rule shall be subject to review on appeal from
the final judgment by any person or entity affected by the order.

Comment. Paragraph (5) does not change or address the availability of mandamus relief in
sanctions proceedings. See, e.g., Walker v. Packer, 827 S.W.2d 833 (Tex. 1992).

A1/258542.
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RULE 13. EFFECT OF PRESENTING PLEADINGS,
- MOTIONS AND OTHER PAPERS; SANCTIONS

@) Presenting pleadings, motions, and other papers. By presenting to the court (whether
by signing, filing, submitting, or later advocating) a pleading, motion, or other paper, an
attorney or unrepresented party is certifying that to the best of the presenter's knowledge,
information, and belief, formed after reasonable inquiry:

1) the pleading, motion, or other paper is not being presented for any improper
purpose, including to harass or to cause unnecessary delay or needless increase in the
cost of litigation;

2) the claims, defenses, and other legal contentions are warranted by existing law
or by a nonfrivolous argument for the extension, modification, or reversal of existing
law or by the establishment of new law;

3 the allegations and other factual contentions in the pleading, motion, or other-
paper have evidentiary support, or, for specifically identified allegations or factual
contentions, are likely to have evidentiary support after a reasonable opportunity for
further investigation or discovery; and

4) each denial in a pleading, er motion,or other paper of a factual contention is
warranted on the evidence or, for a specifically identified denial, is reasonably based
on a lack of information or belief; provided however, that the filing of a general
denial under Rule 92 does not violate this provision.

(b)  Motion for sanctions. A party seeking sanctions under this rule shall file a motion for
sanctions separately from other motions or requests, and shall describe the specific conduct
alleged to violate paragraph (a) of this rule. The motion shall be served not less than twenty-
one (21) days before being either filed or presented to the court; if the challenged pleading,
motion, or other paper is withdrawn or corrected within that twenty-one (21) day period, the
motion shall neither be filed nor presented to the court. The court may award to a party
prevailing on a motion under this rule the reasonable expenses and attorney's fees incurred
in presenting or opposing the motion.

(© Court's initiative. The court on its own initiative may make an order describing the
specific conduct that appears to violate paragraph (a) of this rule and directing the alleged

violator to show wmemw why the conduct has not
v1olated the rule f
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(d)  Sanctions. A court that determines that a person has presented a pleading, motion,
or other paper pleading in violation of paragraph (a) of this rule may impose a sanction on
the person, a party represented by the person, or both. Any sanction shall be limited to what
is sufficient to deter repetition of the conduct or comparable conduct by others similarly
situated. A sanction may include any of the following:

1 an order striking the motion, pleading, or other paper;
Q) an order directing the violator to perform, or refrain from performing, an act;
3) an order to pay a penalty into court;

4 an order to pay the other party the amount of the reasonable expenses incurred
by the other party because of the presentation of the pleading, motion, or other
paper, including reasonable attorney's fees; and

5) upon a showing of (i) repeated and continuing violations of paragraph (a), and
(ii) failure to exercise diligence to avoid such violations, an award of an appropriate
amount of litigations costs and expenses incurred or caused by the subject litigation.

The court may not award monetary sanctions against a represented party for a violation of
paragraph (a)(2). The court may not award monetary sanctions on its own initiative unless
the court issues its show-cause order before a voluntary dismissal or voluntary settlement of
the claims made by or against the party or the party's attorney against whom sanctions are
proposed.

An order under this rule shall contain written findings, or be supported by oral findings on
the record, stating specifically (1) the conduct meriting sanctions, and (2) why a lesser
sanction would be ineffective.

Except with respect to pleadings, motions, or other papers and-pleadings involving post-
judgment discovery under Rule 621a, the trial court may grant relief under this rule only

while the court has plenary jurisdiction.

(e) Exception. This rule is inapplicable to discovery requests and responses, including
objections and claims of privilege.
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RULE 166d. FAILURE TO MAKE OR COOPERATE IN DISCOVERY: REMEDIES

1. Procedure.

(a) Motion. Any person affected by a failure of another person to respond to or
supplement discovery, or by an abuse of the discovery process in seeking or resisting
discovery, may file a motion specifically describing the violation. The motion shall be filed
in the court in which the action is pending, except that a motion involving a person or entity
who is not a party shall be filed in any district court in the district where the discovery is to
take place. Nonparties affected by the motion shall be served as if parties. The motion shall
contain a certificate that the movant (or the movant's counsel) has spoken with the opposing
party (or the opposing party's counsel if represented by counsel) in person or by telephone
to try to resolve the discovery dispute, or has made diligent attempts to do so, and that such
efforts have failed.

(b)  Hearing. Oral hearing is required for motions requesting relief under this rule,
unless waived by those involved.

(c) Order. An order under this rule may compel, limit or deny discovery, award
expenses pursuant to paragraph 2, and impose sanctions pursuant to paragraph 3. The
order shall be in writing. An order granting relief or imposing sanctions shall be against the
party, attorney, law firm, or other person or entity whose actions necessitated the motion.
An order imposing sanctions under paragraph 3 of this rule shall contain written findings,
or be supported by oral findings on the record, stating specifically (1) the conduct meriting
sanctions, and (2) why a lesser sanction would be ineffective.

2. Expenses for compelling, limiting, or denying discovery. The court may make
an award of expenses, including attorney's fees, incurred in connection with a motion made
pursuant to paragraph 1 or a written response to such a metion, only if the court finds that:
(a) the amount of expenses, including attorney's fees, incurred in connection with the
prosecution or defense of the motion, is unreasonably burdensome on the party seeking relief,
and (b) the party against whom relief is sought was not reasonably justified in seeking or

resisting the discovery at issue.

3. Sanctions.

(a) Sanctionable conduct. In addition to or in lieu of the relief provided above, the
court may impose sanctions as set forth in subparagraph (b) below if the court finds that:

@) a person subject to an order relating to discovery, other than a Discovery
Control Plan under Rule 1, has failed to comply with the order; or
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(i) a party, a party's attorney, or a person under the control of a party: (A) has
disregarded a rule, a Discovery Control Plan, or subpoena repeatedly or in bad faith;
or (B) has destroyed evidence in bad faith or engaged in other conduct that an order
compelling, denying, or limiting discovery cannot effectively remedy; or (C) has
repeatedly made discovery responses that are untimely, clearly inadequate or made
for purposes of delay; or (D) has repeatedly made discovery requests or objections to
discovery or claims of privilege that are not reasonably justified; or (E) has otherwise
abused the discovery process in seeking, making or resisting discovery.

(b)  Sanctions. A court may impose any of the following sanctions that are just,
directed to remedying the particular violations involved, and are no more severe than
necessary to satisfy the legitimate purposes of the sanctions imposed:

1) Reprimanding the offender;

(2)  Allowing or disallowing further discovery in whole or in part, including

changing discovery limitations;

K)) Assessing discovery or trial expenses, including attorney's fees, caused by the
sanctionable conduct;

) Deeming certain facts or matters to be established for the purposes of the
action;

5) Barring introduction of evidence supporting or opposing designated claims or
defenses;

(6) Striking pleadings or portions thereof, staying further proceedings until an
order is obeyed, dismissing with or without prejudice the action or any part
thereof, or rendering a default judgment;

) Granting the movant a monetary award in addition to or in lieu of actual
expenses; or

8 Making such other orders as are just under the circumstances.

4. Time for Compliance. Orders under this rule shall be operative at such
time as directed by the court. If a party contends that monetary award precludes access to
the court, the judge must either (i) provide that the award is payable only at a date that
coincides with or follows entry of a final order terminating the litigation, or (ii) makes
written findings or oral findings on the record after a hearing that the award does not
preclude access to the court.

5. Review. An order under this rule shall be subject to review on appeal from
the final judgment by any person or entity affected by the order.

Comment. Paragraph (5) does not change or address the availability of mandamus relief in
sanctions proceedings. See, e.g., Walker v. Packer, 827 S.W.2d 833 (Tex. 1992).

A1/258542.
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REDLINE VERSION OF RULES 296-331
PENDING ACTION BY SUPREME COURT ADVISORY COMMITTEE

RULE 296. REQUESTS FOR FINDINGS OF FACT §
AND CONCLUSIONS OF LAW

agleement or. (c) tri

court; a amy party m
conclusions of law.

(b
effective Ithough p
concluslons of law'is-deemed to
of the judgment.

Source: €(a), Rule 296; €(b), Rule 306¢.

RULE 297. TIME-FO-FILE-FILING FINDINGS OF FACT
AND CONCLUSIONS OF LAW

1éfeﬁ’sesaﬁdfs:ach;co iclusion of 1a

Source: 49 (a), (b), Rule 297; €(c) new.



. when supported
‘evidence, will be supplied by presumption in support of the judement

Source: Rule 299.

RULE 300. JUDGMENTS, DECREES AND ORDERS

Source: New rule; codification of existing law.
(b), » Fmal Judgment

(1) Deﬁm

plocedme in. the same ca
expressly or by 1mphcanon

Alternatzve

1mphcaﬁon n the ﬁml'_ dement exce



Alternative 2

personal T Hp’ vséntahves ; . #hat if the property cannot
be found; or if the proceeds of sueh the sale be are msufﬁc1ent to satisfy the judgment, then



i . .

execunon

sale.

Sources: Rule 309, 310.

RULE 301. MOTIONS BEFO

]udgjment has been 1endel‘e |

X %

TE R JUDGMENT




(a) Grounds' 3 3
may be granted and & judgment mm ,?be set aside %fgeed—eause on motion
the judge’s eewrt’s own motion; en-such-terms-as-the-eourt-shall-direst in
mstances, avmpno‘o’t‘hcxs

Source: Rule 321, 322



Source: New, to codify existing requirements.

(e) Formal Bills Of Exception. The preparation and filing of formal bills of

exception shall be governed by the following rules:

* % ok

- (10)  Anything occurring in open court or in chambers that is reported
recoxded .and so certified by the court reporter ot: V,_,_,coider___may be included in the
statement of facts rather than in a formal bill of exception :-previded-that ina-eivil
case-the A party requesting that all or part of the jury arguments or the voir dire
examination of the jury panel be included in the stat Il pay the cost
thereof, which eest shall be separately listed in the c': 3
eosts-prepared-by-the-elerk-ef-the-trral-eourt, and the-same may be taxed in whole or
in part by the appellate court against any party to the appeal.

(11)  Formal bills of exception shall be filed in the trial court within sixty

days after the judgment 1s swned%ea%ease—e;—%ﬁqm—s&ﬁ#éays—aﬁa—the—sef%ﬂee
mﬁetmeeei—ex—saﬁseﬂéeé—ﬁ ‘ or 1fa timely motion f01

new trial, motion to;modify;: quuest for ﬁndmgs ( :
Rule 165a has been filed, formal bills of exceptlon shall be filed within mnety days
after thejudoment 1S snoned m—a%%#ease—e%ha&meﬁ#éays—aﬁa—semeﬂeeﬂs

- When a formal bills of

exception are 1s filed, 1t they may be mcluded 1n the transcript or in a supplemental
transcript.

(@)



verdict may be p1 esented at any tnne befbre

judgment on the jury verdict is overr uled by opera‘aon ‘of law when a final judwment 1S sioned
that does not gr ant the motion.

(b)

of law may be presented after the adv

(2) When Motion Overr'ulé‘d' In-the-event an-original or-an-amended Ifa
motlon to- modlfy aJudoment or.a‘motion for new trial is not determined by order

1l judgment or-appealable-order was

smned the any ‘such motion shall be con51dered overruled by operation of law upon

the expiration of the-seventy-five-day that period.

(3) Special’ Deadlme Publl ati
rendered on citation by. pubhcatlon anduthe_ |
an attorney selected by the defendant, a'm ﬁo
years after the final Judgment was: 51gn“” '
by such defendant or attorriey pursiia

i aAcase when Judgment has been
endant didnot appear i person or by
al shall be ﬁled within two
' has been-previously filed

Source: Rule 329, 329(b).

(d) Motion to Correct Judgmen;‘:‘?Re

record may be filed at any time aftera final Judgmes



\\iiﬂ)iiji tlm‘ryd ay frer

Source: New rule in part; Rule 329b in part.

* k %k

(3) Notice of Judgjment When thea fmal Judgment or e%hef appealabl

6'10}1 parTy+es or the party Sies- their-attorneys-efrecord by first-class mail aéwsma
that thejudement-or-the-orderwas-stgned: Failure to comply with the-previstens-of
this 1u]e sh'ﬂl not affect the penods mentioned in paragraph (e) (1) efthis-rule, except




N . .

‘judgment was signed,

acquired actual knowledge of the 51gmng
._hat this date was more than

( r at-the-conehusion-of the-hearing and include this ﬁndmg ina wrx
order.

(7)  VWhen Proeess Clt ii Served by Publication. Withrespectto-:

a motion for new trial filed more than thirty days but within two years after the fi
: under sub-paragraph (c)(3)-en—this
rewhen-process-has-been- c1tat10n erved by publication, the periods previded
by-parasraph-in-subparagraph-{H shall be computed as if the judgment were signed

on the date of filing the motion.




fna]judnment 1578181
issue of fact. ‘med 10

operatlon of law, wh1che ver:gecurs first

Source: New rule in part; Rule 329b.

has:plenary:power to:




i

& motion o modify
thirty days after all of thos
ci-of by operation of law; whiche

rial judge, howeve
‘pursuant to Rule

Source: Rule 329, 329b(g)(h); new rule in part.

RULE 311. ON APPEAL FROM PROBATE COURT
[PROPOSED FOR REPEAL]

Judgment on appeal or certiorari from any county court sitting in probate shall be
certified to such county court for observance.

RULE 312. ON APPEAL FROM JUSTICE COURT
[PROPOSED FOR REPEAL]

Judgment on appeal or certiorari from a justice court shall be enforced by the county
or district court rendering the judgment.

11
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Rule Page Change Suggested Recommended Action Reason T
No. No. )
296- Pg 873-878 Former District Judge Putnam Not yet considered. N/A
2993 Kaye Reiter suggests that at the
conclusion of the case tried to a
judge a charge conference be
conducted as if it were a jury
trial.
296- Pg 873-878 Justice Clarence Guittard SCAC rejected suggestion at | Too many old dogs that can’t
299 recommends that findings and January 1996 meeting. learn new tricks (i.e., old dogs
conclusions be requested and voted against it).
found before judgment and then
recited in the judgment.
2992 Lewis Kinard suggests that Rule { None. Proposed Rule 299 and 299a
299a be amended to climinate cure the ambiguity.
ambiguity of application to
findings requested, findings
made and presumed findings.

301 Pg 879-882 Harry L. Tindall and John W. None. Amendment was withdrawn on
Harris complain that proposed 9/4/90, eff. 9/1/90; complaint
amendment of 4/90, cff. 9/90, already cured.
saying that a judgment was not
rendered until signed, would be a
disaster.

306 Pg 883 Duncan F. Wilson makes the None. Real complaint as to Rule 301
same complaint as shown for already cured.

Rule 301 but he thinks
amendment should be made to
Rule 306; i.e., same complaint,
wrong number.

306a | Pg 884 Unknown recommends that Rule | None. No one believes such an
306a(4) [now proposcd Rule amendment would be helpful or
304(c)(3)] be amended to say necessary.
that a party may give notice of a
judgment in addition to the clerk.

307 Pg 885 Charles A. Spain, Jr. comments | None. Proposed TRAP rules uniformly

that the Texas rules use “non-
Jury” and “nonjury” in a number
of rules. He suggests the rules

should be uniform.

use “nonjury” . See proposed
TRCP 296(a).




324 Pg 886-900 Chief Justice Max N. Osborn None. This has been cured by proposed

(now retired) inquires if TRCP amendments to TRAP 52(a).
324(a) conflicts with TRAP
52(a). He also suggests reduced | None. No one belicves such a reduction
time limits on appeal. will be helpful,

324(a) | Pg 901 Same as on Rule 307. None. See Rule 307.

329b | Pg902-905 Martin L. Peterson suggests that | None This is being cured by proposed

Rule 329b be rewritten to Rule 300(c), Rule 304(c), Rule
climinate confusion on 304(e)(1) and Rule 305(b).
“vacating” a judgment.

329(b) | Spg425-427 | Charles A. Spain, Jr. suggests None. No one believes such an
that date motion for new trial amendment is necessary.
overruled as a matter of law be
changed from 75 to 60 days to
curc Casebolt problem.

320 S Sp 447-449 | Damon Ball requests None. No one believes such an
amendment requiring motion for amendment is necessary.
entry of default judgment.

329b S Sp450-451 | Martin L. Pcterson resubmits his | Same as Pg 902-905. See Pg 902-905
suggestion shown at Pg 902-
905.

329b S Sp 452-454 Charlcs A. Spain, Jr., suggests a | None. This has been cured by purposed
new, general rule on TC’s TRCP 305.
plenary power and when it
cxpires.

330 S Sp 452-454 | Charles A. Spain, Jr., suggests None. No one believes such an

broader rule needed on terms of
court.

amendment is necessary.
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Thomas B. Allcman suggests
that new rules needed on control
of visiting judges.

None.

Does not come within purview
of Rule 330.
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REDLINE VERSION
RULES 296-331

RULE 296. REQUESTS FOR FINDINGS OF FACTS
AND CONCLUSIONS OF LAW

ALTERNATIVE ONE:

(a)  Entitlement to Findings of Fact. 1a—any A party in a case in_which the
ultimate issue of fact was tried inthe-distriet-or-county-court-without-ajury; on the merits
by the judge ary-party may request the eeurt judge to state in writing #s findings of fact and

onclusions of law. Trial of an issue of fact to a jury in the same case does not excuse the
judge from making findings of fact on an ultimate issue tried to the judge unless the ground
to which the issue is referable has been waived or an omitted element is deemed found as
provided in Rule 279. Such request shall be entitled "Request for Findings of Fact and
Conclusions of Law" and shall be filed within twenty days after judgment is signed with the
clerk of the court, who shall immediately call such request to the attention of the judge who
tried the case. The party making the request shall serve it on all other parties in accordance
with Rule 21a. A request for findings of fact and conclusions of law is not proper, and has
no_effect, with respect to an appeal of a summary judgment.

ALTERNATIVE TWO: (j/& e &7 e o o

(a) Entitlement to Findings of Fact. In any case: (a) tried i to the distrietor
eounty court without a jury;; (b) tried to a jury in which ultimate issues are tried to the
nt; or (¢) tried to a jury in which ultimate issues by law must be tried to
the court, any a palty may request the eeurt judge to state in writing its findings of fact and
conclusions of law.) Such request shall be entitled "Request for Findings of Fact and
Conclusions of Law" and shall be filed within twenty days after judgment is signed with the
clerk of the court, who shall 1mmedlately call such request to the attention of the JUdOC who
tried the case. 27
with-Rule-2da: A request for ﬁndmcrs of fact and conclusmns of law is not proper, and has
no effect, with respect to an appeal of a summary judgment.

#‘. Q/LMM .
() Premature Filing. A/requemmnos of fact and conclusions of la\\ S
effective although prematurely filed. A/r/equest for findings of fact and conclusions of law
stvmalse deemed to have been filed on “the date of, but subsequent to, the signing of the

judgment.

RULE 297. FME-TOFHE FILING FINDINGS OF FAC'I“
AND CONCLUSIONS OF LAW

(é_) Time to File. The eoust judge shall file its findings of fact and conclusions of

J | 1
P ™



law within twenty days after a timely request is filed. The eeust judge shall cause a copy of
#s the findings and conclusions to be mailed to each party in the suit.

(b) Late Filing. If the eewsrt judge fails to file timely findings of fact and
conclusions of law, the party making the request shall, within thirty days after filing the

original request, file with the clerk apd-serve-onat-otherparties-in-aceordanee-with-Rule
2da a "Notice of Past Due Findings of Fact and Conclusions of Law" which the clerk shall

be immediately called to the judge’s attention efthe-eourt-by-the-elerk. Such notice shall
state the date the original request was filed and the date the findings and conclusions were
due. Upon filing this notice, the time for the eeust judge to file findings of fact and
conclusions of law is extended to forty days from the date the original request was filed.

RULE 298. ADDITIONAL OR AMENDED

/A W MNDINGS OF FACT AND CONCLUSIONS OF LAW
I
(a) Time for Request. After the eewst judge files original findings of fact and
conclusions of law, any party may file with-the-elerdeot-the—eourt a request for specified
additional or amended findings or conclusions with the clerk—The-requestforthese-findings
sha#&—beﬂ}aée within ten engg days after the ﬁlmg of the ormmal ﬁndmos and conclusxons

() Time for Judge’s Response. The eeurt judge shall file any additional or

amended findings and conclusions that are approprlate within ten days after sueh the request
is filed;

() Appellate Rev1ew Ne—ﬁﬁémgs—ef—eeﬂehﬂe%—slm%éeemed—eﬁ-pfes&meé
} deitienat - Refusal of the

1ud0, e to make a f"ndx_g requcsted shall be revnewable on aDDeal

(ﬁ MRULE 299. OMITTED GROUNDS AND PRESUMED FINDINGS
e

Omitted Grounds. When findings of fact are filed by the trial eeust judge they
shall form the basis of the judgment upon all grounds of recovery and of defense embracet——
The judgment may not be supported upon appeal by a presumed finding upon any
ground of recovery or defense, no element of which has been included in the findings of
fact.:but -

() Presumed Findings. wWhen one or more elements thereof of a ground of
recovery or defense have been found by the trial esust judge, omitted unrequested elements
of the eround to which the element or_elements found are necessarily referable, when
supported by factually sufficient evidence, will be supplied by presumption in support of the




-

judgment.
No findings shall;deemed or Dresumed by any fallure of the judge to_make addmonal

findings. C boe —

/w/ RULE 299a. FINDINGS OF FACT TO BE SEPARATELY FILED
7 AND NOT RECITED IN A JUDGMENT

&NM Unless otherwise provided by law, Efindings of fact and conclusions of law shall be
requested, prepared—and filed with the court clerk as a document separate from the
judgment. fet-be I#Tindings of fact are recited in a judgment in violation of this rule.—H rah—

there is a conflict between the findings effaet recited in & the judgment }
rute and the findings ef-faet made pursuant to Rules 297 and 298 the
control for appellate purposes

findings will

Gty 297 275

RULE 300. JUDGMENTS, DECREES AND ORDERS

' - announces it in open court or, if not so announced, when it is signed by the judge. A
judement orally announced in open court shall be promptly reduced to writing and signed
by the judee. A sioned judgment shall be promptly filed with the clerk,f
mirntesof-thecours“Judement” as used in thgsé€ rule¢tncludes a decree or an order that
disposes of a claim or defense.

\/{( ol ‘- (a) Rendition, Signing and Eﬂ-‘ﬂ judement is rendered when the judge orally

()] Final Judgment Rule. Adinal juds ment RN ;
ang-apoelate-timetables| IS the{order or\serles oﬂorders thaL@sg%é{ of all the Dames and
issues in the case, expressly or 1mr)hedlv \When a 1ud0ment on the merits is rendered in a
case regularly set for conventiona] trial on}the merits, and no order for a separate trial has
been made, it is presumed for appellate phrposes that the trial judge intended the judgment
to be a final and appealable judgment. A final judgment that is signed in a case tried to the
court or jury shall conform_to the Dba/adinszs\ the nature of the case proved and the jury’s
verdict or the judee ‘s findings of ﬁa/ct or conclusions of law, unless a judgment is rendered
as a matter of law. / _ 2. iy e
b ) s iy S G L G i e

(© Form And Substange: General. A judgment shall: (1) contain the names of
/he parties: (2) speeify the relief to—which-each—partyis-eatitied: and (3) if aporonrla,te/
" direct the issuance Qf’f)rocesses and Wwrits as may be necessary to e'lnforce the 1udomept/¥he




WVO// (2)  Foreclosure Proceedings. A judgments for the for

W
e

Source: Rules 300, 301, 306, 308

{d) Form and Substance:

Specific.

a

Personal Propertv %ere—t»he AJudgment 15 for personal property,

i may—awafé—a—speea&a{ p_rovnde for writ for the

delwery of such property—%e—fhe—p%ﬂ#—aﬁd—m—weh—ease—ﬂmy—eﬁiefeeﬁfs

tudsment-by attachmentfine-and-imprisonment.

Source: Rule 308, after first clause of first sentence.

mortgages—asnd or other liens shall be provide for: (i) recovery of that the

ebt, damages and costs; (ii) with-a foreclosure of the mea&#ﬂg_]nen on the property subject

fher—efe—&ﬁé to the lien; (iii) fha{ an

y

order ef—sa%e
to sale of the

property as under execution, except in judgments against exee&&ees—aéﬁ%ﬁﬁ&r-afers—mé

suaretans personal representatives,

—satistaetton—of-the—judement,_and (iv) that if the

property cannot be found; or if the proceeds of sueh the sale be are insufficient to satisfy
the judgment, then execution te-take-the-monrey-or-any-balance-thereef remainingunpaid;
shatt-be-taken-out-of-any on other property of the judgment debtor defendantas-tathe-ease
of-erdinary-exeeutions: for the balance remaining unpaid. WhesAf-order_The judgment

foreclosing a Hne 11en lien wpen on real estate s—hade——a—suit—havirg—as—Hs—object—the

has the force and effect of a writ of

possession as between the parties-te-the-fereelesure-suite-and any person claiming under the
Judgment debtor deferdant—to-sueh-suit-by amy right acquired pending sweh-suit; and the

eeurt judgment shall so provide érree{-ﬁ%e—jﬁéameﬁt—prﬁrdmwfer—fssa&ﬂee—e#weh-eféer—

The judement shall also direct the s

heriff or other officer exeeuting—sueh-ordereofsale to

place the purchaser of the property setd-thereunder in possession thereef within thirty days
after the day-ef date of the foreclosure sale.

Sources: Rule 309, 310.

(3)  Personal Representative. A judgment for the recovery of money against

a_personal representative, whether an executor, administrator; or guardian, shall state that

it is to be paid in the due course of

administration. No exeeutien—_enforcement shall_be

attempted issuetherees; on a judgment against a personal representative, but it shall be

certified to the—eeunty court, sitting in satters—of probate, to be there enforced in
aeeordaree—with under the law, except that: but- a Judoment agamst ‘an mdependent

executor appeﬁ%é—aﬁé—aeaﬂc—u-néer—&%H—éﬁpeim

hands of the mde ende .

be enforced agamst the property of the testator in the

eclosure of a l
14



Source: Rule 313.

%
" W RULE 301. MOTIONS BEFORE AND AFTER JUDGMENT
\/K/W [In part moved to proposed TRCP 300(b)]

(a)  Motion for Judgment On The Verdict. Any party may prepare—ane-subhit
move for judgment on the verdict of the jury. a—prepesed—judesment—to—the—eourt—or
SigRatere:

Source: Rule 305.

(b) Motion for Judgment or to Disregard a Jury Finding on an Issue as a Matter
Of Law. A partv may move for judgment as a matter of law or to disregard a jury finding
as a matter of law:

(68} if the evidence, at the close of the adverse party’s evidence, or at the close
of all of the evidence, or after the verdict in a jury case and before judgment, (A) is
not legally sufficient for a reasonable jury to find against the movant on a particular
issue of fact or if the evidence conclusively establishes the issue in the movant’s
favor: and (B) if, under the controlling law, a judgment cannot Drooerlv be rendered
acainst the movant on any ciaim or defense without a finding adverse to the movant
on an issue that has been disreparded, the court may grant a motion for judgment
as a matter of law in the movant’ favor as to the claim or defense; or

(2)  if_the application of controlling law to a claim or defense otherwise
determines a claim or defense as a matter of law, unless the movant waived
application of controlling law by failing to preserve the complaint or error_in the

court’s charge.

Source: Rules 268, 301; FED. R. C1v. P. 50

© Motion to Modify Judgment or to Disregard a Jury Finding on an [ssue as
a Matter of Law. A party may move to modify a judgment or to disregard a jury finding on
an issue as a matter of law after judgment:

(1)  if the evidence is not legally sufficient to support a reasonable jury to
find against the movant on a particular issue of a fact or if the evidence conclusively
establishes the issue in the movant’s favor;

(2) if the appllcatlon of controlling law to a claim or defense otherwise
determines a claim or defense as a matter of law; or

. (3)  if the judgement should be vacated, modified, altered or amended in
any respect for any reason.




Source: Rules 301, 329b

(d)  Motion for New Trial. A party may move to set aside a judgment and seek
a new trial pursuant to Texas Rule of Civil Procedure 302.

Source: New rule to incorporate purposed TRCP 302 in listing of permissible

B Bk .
(e Motion fer-:]udmentzuaﬂe?ro"l‘unt.— A party may move, with notice to all

parties interested in a judement, for correction or reformation of clerical mistakes made in
reducing to writing the judgment rendered by the judge.

motions.

Source: Rule 316.

[¢3) Motion Practice. A motion listed in this rule must state the specific complaint
or request for relief in such a way that the matter can be understood by the judee. A party
may file one or more motions identified in this rule and may renew or refile an additional
motion of the same type containing additional complaints and requests for relief despite the

denial of any previous motion. A party may also submit a proposed judgment or order with
the motion.

Source:; Rule 268, 305; in part new to clarify that motions should be
considered independently.

RULE 302—ON-COUNTERCLAIM
w\/\@v RULE 302. MOTIONS FOR NEW TRIAL

(a) Grounds. For good cause, a new trials, or partial new trial under paragraph

(f), may be granted and a judgment may be set aside forgeod-cause on motion of a party
or on the judge’'s eeurt’s own motion, ea—suveh—terms—as—the-—eourt—shal-direet in the
following instances, among others:

(1)  when the evidence is factually insufficient to support a jury finding;_

(2)  when a jury finding is against the overwhelming preponderance of the
evidence; ‘ '

(3)  when the damages awarded by the jury are manifestly too large or too
small because of the factual insufficiency or overwhelming preponderance of the
evidence;




(4) when the trial judee has made an error of law that probably caused
rendition of an improper judgment;

(5)  when: (i) misconduct of the jury; or (ii) misconduct of the officer in
charee of the jury: or (iii) improper communication to the jury; or (iv) a juror's
erroneous or_incorrect answer on voir dire examination—

has probably resulted in injury to the movant;

(6) when new, non-cumulative evidence has been discovered that was not
available at the trial by the movant's use of reasonable diligence and its unavailabili-
tv probably caused the rendition of an improper judgment;

(7) when a default judgment should be set aside upon either legal or
equitable grounds;

(8)  when a judgment has been rendered on. citation by publication, the
defendant did not appear in person or by an attorney elected by the defendant and
pood cause for a new trial exists;

(9)  when there is a material and irreconcilable conflict in jury findings:

(10) when any improperly admitted evidence, error in the court's charge,
argument of counsel, or other trial court occurrence or ruhno probably caused
rendition of an improper judement;

(11) when any other ground warranfa new trial in the interest of justice.

Source: Rules 165a, 320, 327 and 329

in a motion for new trial shall identify the matter of which complaint is made in such a way

that the complaint can be understood bv the 1ud0c Grounds—ef-objections—eouched—n

/(/WM (b) Form. Complaints in general terms shall not be considered. Each complaint

Source: First sentence — Rule 322; second sentence — Rule 321.

() Affidavits. Supporting affidavits are required for complaints based on facts




not otherwise in the record, such as:

(1)  jury misconduct;

(2) newly discovered evidence;

(3)  equitable grounds to set aside a default judgment;

(4)  good cause to set aside a judgment after citation by publication.

(d)  Procedure For Jury Misconduct.

(1) Hearing. When the ground of & the motion for new trial, supported by
affidavit, is misconduct of the jury or of the officer in charge of thes the jury, or
beeause-of-any improper communication made to the jury, or a juror's that-a—jures
gave-gf erTONeous Or incorrect answer on voir dire examination, the judge eswst shall
hear evidence thereef from members of the jury or others in open court; and may

reasonably appears from the evidence both on the hearmo of the motlon and from

the record as a whole on the trial of the case aﬂé—#em—ehe—;eee;é—as-a—xme%e that
injury probably resuited to the complaining party.

(2)  Testimony Of Jurors. A juror may not testify as to any matter or
statement occurring during the eeurse-of-the jury’s deliberations, or to-the-effect-of

eRything-upeftis-of on any ether juror's mind or emotions or mental processes, as
mﬂuencmg any other juror’s hﬂﬂ—&e assent to or dlssent from the verdlct eeﬁeemma

juror’s h+s afﬁdavnt or ewéeﬁee—ef any statement by juror hﬁﬂ concerning & _y
matter about which the juror ke would be precluded from testifying be feeeweé—ﬁef
admitted in_evidence for any of these purposes. However, a juror_may testify

whether any outside influence was improperly brought to bear upon any juror.

Source: Rule 327

(e) Excessive Damages; Remittitur

[@N)] Excessive Damages. If the judee is of the opinion that the damages
found by the jury are not supported by factually sufficient evidencé, the judee may
determine the greatest amount of damages supported by the evidence and ‘may, as
a_condition of overruling a motion for new trial, suggest that the party claiming such
damages file a remittitur of the excess within a specified period.




(2) Remittitur By Party. Any party in whose favor a judgment has been
rendered may remit any part thereof in open court, or by executing and filing with
the clerk a written remittitur signed by the party or the party’s attorney of record,
and duly acknowledged by the party or the party’s attorney. Such remittitur shall
be a part of the record of the cause. Execution skall may issue only for the balance

eady of such judgment.

Source: Paragraph (2) — Rule 315.

: } ()  Partial New Trial. If the judge is of the opinion When-it-appearsto-the-court

W that a new trial should be granted on a point or points that affect only a part of the matters

in controversy and-that-sueh-part that is clearly separable without unfairness to the parties,

WQ the judge eeurt may grant a new trial as to that part only, but previded-that a separate trial
on-unliquidated damages alone shall not be ordered if liability issues are contested.

Source: Rule 320.

RULE-363-—ON-COUNTERCEAIMFOR-COSTS
RULE 303. PRESERVATION OF COMPLAINTS

(@)  General Preservation Rule. {nerder—to-preserre As a prerequisite to the

eourt a timely request, objection, or motion must appear of record, stating the specific
grounds for the ruling ke that the complaining party desired the trial court to make if the
specific grounds were not apparent from the context. No complaint shall be considered
waived if the ground stated is sufficiently specific to make the judge aware of the complaint.
His—alse-neeessaryfor-the—complainine—partyto—obtain—a The judge’s ruling upon the
complaining party’s request, objection or motion must also appear of record provided that
the overruling by operation of law of a motion in accordance with Rule 304 is sufficient to
preserve for appellate review the complaints properly made in the motion, unless the taking
of evidence is necessary for proper presentation of the complaint in the trial court. A ruling
may be shown in the judgment, in a signed separate order, in the statement of facts, or in
a formal bill of exceptions. If the trial judge refuses to rule, an objection.to the judge’s

eeurt's refusal to rule is sufficient to preserve the complaint. H—&e{—-ﬁeeessaf-y—&e-fefmﬂy

exeept Formal exceptions to rulings or orders of the trial court are not required.

(/U\W presentation of a complaint for appellate review, a-party-fust-have-presented-to-the-trial

Source: Texas Rule Of Appellate Procedure 52(a).



// M) When a Motion for New Trial is Required. As a prerequisite to appellate

h\J&\é/ review, the following complaints shall be made in a motion for new trial:

. H/ (1) jury misconduct, newly discovered evidence, equitable grounds to set

aside a dcfault 1ud0ment or any other complaint on which evndence must be heard;

(2)  A-complaint-of-factual-insuificieneyof-the the evidence is factually
insufficient to support a jury finding;

(3) A—eomplaint a jury finding is against the overwhelming weight
preponderance of the evidence;

(4)  the damages awarded by the jury are manifestly too large or too small
because of the factual insufficiency or overwhelming preponderance of the evidence;

(5)  anincurable jury argument, if not otherwise ruled on by the trial court;

{(6)  ajury verdict that will not support any judgment..

Source: Rule 324(b).

Neeessﬁyhfef—a%&eﬁ—fef—New—’Fﬁﬂﬂﬂ{;mLG&ses Non jury Cases Le@l and

%eﬂaﬁa—p%y—wﬁ%—pafaamph-éa)—ef—%hw&e- In 2 nonjury case. a com Jlamt reoardmgthe le;.Ll

or factual insufficiency of the evidence, including a complaint that the damases found by the
court are excessive or inadequate, as distinguished from a request that the judge amend a
fact finding or make an additional finding of fact, may be made for the first time on appeal
in the complaining party’s brief.

Source: Texas Rule of Appellate Procedure 52(d).

Informal Bills Of Exception And Offers Of Proof. When %_he—eeaf{—exe%ées

% lanCC is excluded, the offering party efferingsase shall as soon as practicable, but before
1e eeurt’s charge is read to the jury; or before the judgment is signed in a nonjury case,
be allowed to make, in the absence of the jury, an offer of proof in the form of a conuse
statement. The eeust judge may, or at the request of ¥ party shall, direct the making of the
offer in ‘question and answer form. A transcription)of the reporter's notes or of the




electronic tape recording showing the offer, whether by concise statement or question and
answer, showing the objections made, and showing the ruling thereen, when included in the

reeord statement of facts certified by the reporter or recorder, shall establish the nature of
the evidence, the objections and the ruling. The eeurt judge may add any other or further
statement which-shows showing the character of the evidence, the form in which #-was
offered, the objection made and the ruling. No further offer need be made. No formal bills

of exceptxon shatl-be are needed to authorize appellate review of fhe—qaes&eﬁ—whefhef—fhe
exclusion of evidence. When the eeurt judge hears objections

to offered evidence out of the presence of the jury and rules that sseh the evidence be
admitted, sueh the Ob_]CCthﬂS shall-be are deemed to apply to such evidence when it is
admitted before the jury without the necessity of repeating these-ebjeetions them.

Source: Texas Rule of Appellate Procedure 52(b).

(e)  Formal Bills Of Exception. The preparation and filing of formal bills of
ion shall be governed by the following rules:

(1) No particular form of words shall.be required in a bill of exception, but
the objection to the ruling or action of the judge eeust and the ruling complained of
shall be stated with such circumstances, or so much of the evidence as may be
necessary to explain, and no more, and the whole as briefly as possible.

(2)  When the statement of facts contains all the evidence requisite to
explain the bill of exception, evidence need not be set out in the bill; but it shall be
sufficient to refer to the same as it appears in the statement of facts.

3) The ruling of the judge eeurt in giving or qualifying instructions to the
jury shall be regarded as approved unless a proper and timely objection is made.

~(4)  Formal bills of exception shall be presented to the judge for b8
allowance and signature.

(5)  The judge eeust shall submit_the sseh bill to the adverse party or his
the adverse party’s counsel, if in attendance es at the court, and if_the adverse party
finds it feund to be correct, the judge shall sign it without delay and file it with the
clerk.

(6)  If the judge finds the sueh bill incorrect, ke the judge shall suggest to
the parties party or their his counsel such corrections as the judge deems necessary
therein, and if they are agreed to ke the judge shall make such correctxons sign the
bill and file it with the clerk. :

(7)  Should the parties party not agrec to the judge's suggested sueh
corrections, the judge shall return the bill to ki the complaining party with &is the

11



judge's refusal endorsed on it thereen, and shall prepare, sign and file with the clerk
such a bill of exception as will, in #i8 the judge's opinion, present the ruling of the
court as it actually occurred. -

(8)  Should the complaining party be dissatisfied with the said bill filed by
the judge, he the complaining party may, upon procuring the signature of three
respectable bystanders, citizens of this State, attesting to the correctness of the bill
as originally presented by-him, have_it the-same filed as part of the record of the
cause; and The truth of the matter in+eference-therete may be controverted and
maintained by affidavits, not exceeding five in number on each side, te-be filed with
the papers of the cause, within ten days after the filing of the said bill and—te-be
eonsidered-asa-part-of-the-reecord-relating-thereto. On appeal the truth of the sueh
bill ef-exceptions shall be determined from the sueh affidavits so filed.

(9) Inthe event of afermal-bill-ef-exceptionsis-fied-and-theredisa conflict
between a_formal bill and sprevisiensand-the-previsionsof the statement of facts,
the bill ef-exeeptions shall control.

(10)  Anything occurring in open court or in chambers that is reported or
recorded and so certified by the court reporter or recorder may be included in the
statement of facts rather than in a-formal bill of exception.;-previded-that In a civil
case the party requesting that all or part of the jury arguments or the voir dire
examination of the jury panel be included in the statement of facts shall pay the cost
thereof, which eest shall be separately listed in the certified bill of costs eertifieate
ef-costs-prepared-by-the-elericofthe-trial-eourt, and the-same may be taxed in whole

or in part by the appellate court against any party to the appeal.

(11) Formal bills of exception shall be filed in the trial court within sixty

days after the judgment is sngned WM@MHH—SWWMW\

or if a timely motion
for new trial,_ motion to modify, request for findings, or motion to reinstate pursuant
to_Texas Rule Of Civil Procedure 165a' has been filed, formal bills of exception

shall be filed within mnety days after theJudoment is snoned in a civil case-e;:-x%ﬁ@—\

When a formal bills of exceptlon afre is filed, it %hey may be mcluded in the
transcnpt or in a supplemental transcript.

Source: Texas Rule of Appellate Procedure 52(c).

RULE-3604—3JUBGMENT-URON RECORD [PROPOSED FOR REPEAL]-




RULE 304. TIMETABLES

(a)  Motion for Judgment Disregarding a Jury Finding or an Issue as a Matter

of Law. A party may move for a judgment as a matter of law or to disregard a jury finding
on an issue as a matter of law at the close of the adverse party’s evidence, or at the close
of all the evidence, or after the verdict in a jury case and before judgment, or after
judgment,énd hall not be considered waived if not presented earlier. If presented after
iudement, the motion should be presented in a motion to modify the judgment within the
time allowed for filing such motions. A motion for judgment as a matter of law or to -
disregard a jury finding on an issue that is filed before judgment is overruled by operation
of law when a judement is signed that does not grant that relief.

Source: New rule in part; Rule 301 in part.

() i i Motions .

(1)  Time to File. A motion for new trial, a motion to modify the
judement and a postjudgment motion to disregard a jury finding on an issue as a
matter of law, if filed, ;#-filed; shall be filed prierte before or within thirty days after
the final judgment as defined in Rule 300(b) erether-ordereomptatied-ef is signed.
One or more amended or additional motions ferfrew-trtal may be filed without leave
of court within thirty days after the final judgment is signed regardless of whether a

prior motlon contammg requests for the same rellef has been overruled beﬁe%eﬂﬁy

(2)  When Motion Overruled.  If ar-eriginal-or-an-amended a motion fef
aew-triak is not determined by order signed within seventy-five days after the final
judgment er-appealable-order was signed, the motion shall be considered overruled
by operation of law upon the expiration of the-seventy-Hve-day that period.

(3)  In.acase when judgment has been rendered by default against a party
who did not participate either in person or by attorney in the actual trial of the case,
2 motion for new trial by the party against whom judgment was rendered shall be file
within six months after the judgment was signed, unless a motion has been previously
filed pursuant to paragraph (b)(1) of this rule. ‘

NOTE: SCAC conditionally approved this subsection for recommendation to the
Court on 11/17/95. In the event the Court wants to give a defaulted party
additional time in resolving the writ of error controversy. See page 3126 of

13
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and i i
xﬂ%ndant. a motion for new trial shall be filed within two years after the judement

(")

transcript.

4

In a case when judgment has been rendered on citation by publication

defendant did not appear in person or by an attorney selected by the

was signed, unless a motion has been previously filed pursuant to paraeraph (S —

er{e ), of this rule, prx degd~ o p a n d
Jéa.. s b+

Source: Rules 329, 329b; Tex.RApp. 45 &‘4/_/

© Motion To Correct A motion to correct the judgment record
may be filed at any time after a final judgment is signed, but if the motion is filed

within thirty days after the final judgment is signed, the motion shall be considered .

a motion to modify a judgment filed within thirty days pursuant to paragraph (b)(1)
of this rule.

Source: New rule in part; Rule 329b in part.

(d)  Effective Dates And Beginning Of Periods Perieds-to-Run—from-Signing—of

Judgment:

(1) Beginning of Periods. The date a ef final judgment or appealable
order is signed as shown of record shaH determines the beginning-ef-the-periods
preseribed-by-theserilesforthe-eourt's beginning of the period during which (i) the
court may exercise plenary power to grant a—hew-trial-0Fte a motion to vaeate;
modify, a postjudgment motion to disregard a jury finding, a motion for new trial or
a motion to correct the judgment record, a motion to reinstate a case dismissed for
want of prosecution and a request for findings of fact and conclusions of law or to
vacate a judgment, and (ii) a party may timely file any document necessary to

preserve the nohts of the party on appeal. ef—Femcemtm—a—wéamem—ef—efder—aﬁé—{ef

(2) Date to be Shown. Judges;attorneys—and-elerks—are-directed—to—use
thetr-bestefforts-to-eause-all All judgments, decisions, and orders of-any kind te shall

be reduced to writing and signed by the trial judge with the date of signing expressly
stated therein in it. If the date of signing is not recited in the judgment or order, it
may be shown in the record by a certificate of the Judge or otherwise; previded;
hewever—that the absence of a showing of the date in the record does shal not
invalidate apry _a judgment or an order.

14



(3)  Notice of Judgment. When the-finaljudsment—orother—appealable

erder a final judgment or appealable order is signed, the clerk of the court shall

immediately give notice of the signing to the parties er-thet—attorreys-effeeord by

firstclass mail advising-that thejudgment-orthe-orderwassigred: Failure to comply
with the-provisiens-of this rule shall not affect the periods mentioned in paragraph

(1) ef-this—rule, except as-provided-in under paragraph (4).

(4) No Notlce of Judgment Addmonal Time. Mﬂ%ﬁﬁ'—éﬁy&—ﬁﬁef

efwmai—jﬁémﬁeﬂfeeemer—appeﬁab%e—eféef—was—s% If a party affected bv a ﬂnal

iudement or appealable order has not, within twenty days after the final judgment or
appealable order was siened, received the notice require by paragraph (3) and has
not acquired actual knowledee of the signing of the final judgment or appealable
order, then all periods provided in these rules that run from the date the final
iudement or appealable order is signed shall begin for that party on the date that
party received notice or acquired actual knowledge of the signing of the final
judement or appealable order, whichever occurred first; provided, however, that in
no event shall the periods begin more than ninety days after the final judgment or
appealable order was signed.

(5) Motien,Notiee;and-Hearing. Procedure to Gain Additional Time. Ia
erder—to To establish the application of subparagraph (4) ef-this—rule, the party

adversely affected must file a motion in the trial court stating isfequired-to-preve
in-the-trial court onswormmotion—and-rotiee; the date on which the party or the
party’s his attorney first either received a notice of the final judgment or appealable

order or acquired actual knowledge of the signing of the final judgment or
appealable order and that this date was more than twenty days after the final
judgment or appealable order was signed. The trial judge_shall promptly set the
motion for hearing, and after conducting a hearing on the motion, shall find the date
upea-whieh the party or the party’s his attorney first either received a notice of the
final judgment or appealable order or acquired actual knowledge of the signing of
the final judgment or appealable order atthe-conctusion-of-the-heariag and include -
this finding in a_written the-eeurt's order.

(6)  NunePro-FuneOrder. Periods Affected by Modified Judgment. If a
judement is modified in any respect during the period of the trial court’s plenary
power. all periods provided in these rules which run from the date the judgment is
siened shall run from the time the modified judgment is signed. whea—a-eerrected

jbdameﬁ&ha&beeﬁ—%ed If a correction to a judgment is made pursuant to Texas

15



Rule of C1v11 Procedure 301(6) after expxratlon of the trial court’s plenary power,

mﬁubpafagfaph—eb}ﬁ}-e%we all Derlods Drovnded in these rules Wthh run from

the date the judgment is signed shall run from the date of the signing of the

corrected judgment with-respeet-to for any complaint that would not be-applicable
apply to the original judgment.

(7)  ¥hen Process Served by Publication. With-respeet-te- For a motion for
new trial filed more than thirty days but within two years after the judgment was

signed purssant-to—Rule—329 when process has been served by publication, the
periods previded-by-—paragraph—in—subparagraph—3) shall be computed as if the

judgment were signed on the date of filing the motion.

trial is effective to preserve the complaints made in_the motion and is deemed to

have been overruled by operation of law on the date of, but subsequent to. the
signing of the judgment the motion assails. No motion for new trial filed prior to
judgment extends the trial court’s plenary power as provided in Rule 305 or any

timetable prescribed in the Texas Rules OQ\ADDCHatC Procedure.
o

Source: 99 1-6, Rule 306a; 7, Rule 329b(h); 7 8, Rule 306c¢.

RULE305—PROPOSED-JUDGMENT
[Moved to proposed TRCP 301(a)]

RULE 305. PLENARY POWER OF THE TRIAL COURT

(a) Duration. A trial court has plenary power:

(1)  for thirty days after a final judgment is signed in all instances:

(2) for_one hundred and five days after a final judgment is signed,
regardless of whether an appeal has been perfected, if any party has timely filed (i)
within thirty days after the final judgment is signed a motion to modify a judement,
a postjudgment motion to disregard a jury finding, a motion for new trial, a-motion
to_correct judgment record, or (ii) within twenty days after the final judement is
signed, a request for findings of fact and conclusions of law on an issue of fact tried
to a judge: and

16



(3)  for thirty days after (i) the judge signs an order exercising judicial
discretion if the judge had plenary power at the time of signing or (ii) a pending
motion to exercise judicial discretion is overruled, either by a signed order or by
operation of law, whichever occurs first.

Source: New rule in part; Rule 329b.

(b)  Exercise. Regardless of whether an appeal has been perfected, the trial court
has plenary power to:

(1) grant a motion to modify, a postjudgment motion to disregard a jury
finding or a motion for new trial or to vacate the judgment within thirty days after

the judement is signed; and

) orant a motion to modify, a postjudgment motion to disregard a jury
finding or a motion for new trial or to vacate the judgment until thirty days after all
of those timely-filed motions are overruled, either by signed order or by operation
of law, whichever occurs first.

Source: 329b(d)(e).

() Explratlon On expiration of the time within which the trial court has plenary

WEr:

ept on bill of review for

(2) thetrial judge, however, may at any time, correct a clerical error in the
record of a judement aerrRREar  HEERR ORI C—ko=ttts e-pursuant to Rule 362

(3)  the trial judge may aiso sign an order declaring a previous judgment
or order to be void because signed after expiration of the trial court's plenary

power; and

(4) the trial court may also file findings of fact and conclusions of law if
within the time allowed by Rule 297.

Source: 329b(g)(h).

RULE 306. RECITATION OF JUDGMENT
[Moved to proposed TRCP 300(b)]

"RULE 306a. PERIODS TO RUN FROM SIGNING OF JUDGMENT
: [Moved to proposed TRCP 304(c)(1)-(6)]

17
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RULE 306b. [PREVIOUSLY REPEALED]

RULE 306c. PREMATURELY FILED DOCUMENTS
[Moved to proposed TRCP 296 and 304(c)(8)]

RULE 306d. [PREVIOUSLY REPFALED]

RULE-307—EXCEPHONS ETCs TRANSCRIPT [PROPOSED FOR REPEAL] -

RULE 308. COURT SHALL ENFORCE ITS DECREES
[Moved to proposed TRCP 300(b)(4), 300(c)(1)]

/ RULE 308a. INSUITFS-AIFECHNG-THE
PARENT-CHHDREEATIONSHIR [PROPOSED FOR REPEAL]

RULE 309. IN FORECLOSUREAPROCEEDINGS
[Moved to proposed TRCP 300(c)(2)]

RULE 310. WRIT OF POSSESSION
[Moved to proposed TRCP 300(c)(2)]

18



Vig/ RULE 311. R

! FPROPOSED FOR REPEALT—

Judgment on appeal or certiorari from any county court sitting in probate shall be
certified to such county court for observance.

RULE 312. ON APPEAL FROM JUSTICE COURT
[Proposed for transfer to Judge Till's subcommittee]

Judgment on appeal or certiorari from a justice court shall be enforced by the county
or district court rendering the judgment.

RULE 313. AGAINST EXECUTORS, ETC.
[Moved to proposed TRCP 300(c)(3)]

RULE334—CONFESSION-OF-JUBGMENT [PROPOSED FOR REPEAL]

RULE 315. REMITTITUR
[Moved to proposed TRCP 302(c)(2)]

RULE 316. CORRECTION OF CLERICAL MISTAKES
IN JUDGMENT RECORD
[Moved to proposed TRCP 301(e), 302(a)]
RULE 317 to 319 [PREVIOUSLY REPEALED]

RULE 320. MOTION AND ACTION OF COURT THEREON. |
[Moved to proposed TRCP 301(d), 302(a), ()] .

RULE 321. FORM
[Moved to proposed TRCP 302(a), (b)]

19



RULE 322. GENERALITY TO BE AVOIDED
[Moved to proposed TRCP 302(b)]

RULE 323. [PREVIOUSLY REPEALED]

RULE 324. PREREQUISITES OF APPEAL
[Moved to proposed TRCP 303(b), TRAP 74(e)]

RULE 325. [PREVIOUSLY REPEALED]

[PROPOSED FOR REPEAL]

7 h ethan e tats-shal-becranted-ettherparty-inth
\\ RULE 327. FOR JURY MISCONDUCT

[Moved to proposed TRCP 302(d)]

RULE 328. [PREVIOUSLY REPEALED]

RULE 329. MOTION FOR NEW TRIAL ON JUDGMENT
FOLLOWING CITATION BY PUBLICATION
[In part proposed for repeal and in part proposed for move]

(@)  The court may grant a new trial upon petition of the defendant showing good
cause, supported by affidavit, filed within two years after such judgment was signed. The
parties adversely interested in such judgment shall be cited as in other cases.

amount fixed in accordance with Appellate Rule 47 relating to supersedeas bonds, to be
approved by the clerk, and conditioned that the party will prosecute his petition for new trial
to effect and will perform such judgment as may be rendered by the court should its decision
be against him. o

[Proposed for move to TRAP 47 and TRCP 621 et seq.] :

(c)  If property has been sold under the judgment and execution before the process
W y suspended, the defendant shall not recover the property so sold, but shall have judgment
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against the pla/Rtiff in the judgment for the proc%s of such sale.
[Proposed for move to TRCP 621 et seq.]

/(d) If the motion is filed more than thirty days after the judgment was signed, the

time W computed pursuant to Rule 306a(7).

[Moved to proposed TRCP 304(c)(7)]

RULE 329a. COUNTY COURT CASES
[No change.]

RULE 329b. TIME FOR FILING MOTIONS
. [Moved to proposed TRCP 304(b),(c),(d), 305 (b),(c)]
A
o
RULE 330. RULES OF PRACTICE AND
PROCEDURE IN CERTAIN DISTRICT COURTS

(a)  Appealed Cases. In cases appealed to said district courts from inferior courts,
the appeal, including transcript, shall be filed in the district court within thirty (30) days
after the rendition of the judgment or order appealed from,, and the appellee shall enter
his appearance on the docket or answer to said appeal on or before ten o'clock a.m. of the
Monday next after the expiration of twenty (20) days from the date the appeal is filed in the
district court.

[Proposed for transfer to Judge Till's subcommittee]

) b N . b

(¢c)  Postponement or Continuance. Cases may be postponed or-continued by
agreement with the approval of the court, or upon the court's own motion. or for cause.
When a case is called for trial and only one party is ready, the court may for good cause
either continue the case for the term or postpone and reset it for a later day in the same

or succcedmg term.
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[Proposed for move to TRCP 251-54]

(d) Cases May Be Reset. A case that is set and reached for trial may be
postponed for a later day in the term or continued and reset for a day certain in the
succeeding term on the same grounds as an application for continuance would be granted
in other district courts. After any case has been set and reached in its due order and called
for trial two (2) or more times and not tried, the court may dismiss the same unless the
parties agree to a postponement or continuance but the court shall respect written
agreements of counsel for postponement and continuance if filed in the case when or before

it is called for trial unless to do so will unreasonably delay or interfere with other business
of the court. '

[Proposed for move to TRCP 251-54)

(e)  Exchange and Transfer. Where in such county there are two or more district
courts having civil jurisdiction, the judges of such courts may, in their discretion, exchange
~ benches or districts from time to time, and may transfer cases and other proceedings from
one court to another, and any of them may in his own courtroom try and determine any case
or proceeding pending in another court without having the case transferred, or may sit in
any other of said courts and there hear and determine any case there pending, and every
judgment and order shall be entered in the minutes of the court in which the case is pending
and at the time the judgment or order is rendered, and two (2) or more judges may try
different cases in the same court at the same time, and each may occupy his own courtroom
or the room of any other court. The judge of any such court may issue restraining orders
and injunctions returnable to any other judge or court, and any judge may transfer any case
or proceeding pending in his court to any other of said courts, and the judge of any court
to which a case or proceeding is transferred shall receive and try the same, and in turn shall
have the power in his discretion to transfer any such case to any other of said courts and any
other judge may in his courtroom try any case pending in any other of such courts.

[Proposed for move to the Government Code]

® Cases Transferred to Judges Not Occupied. Where in such counties there are
two or more district courts having civil jurisdiction, when the judge of any such court shall
become disengaged, he shall notify the presiding judge, and the presiding judge shall
transfer to the court of the disengaged judge the next case which is ready for trial in any of
s aid courts. Any judge not engaged in his own court may try any case in any other court.

[Proposed for move to the Government Code]
()  Judge May Hear Only Part of Case. Where in such counties there are two
or more district courts having civil jurisdiction, any judge may hear any part of any case or

proceeding pending in any of said courts and determine the same, or may hear and
determine any question in any case, and any other judge may complete the hearing and
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render judgment in the case.
[Proposed for move to the Government Code]

(h)  Any Judge May Hear Dilatory Pleas. Where in such county there are two or
more district courts having civil jurisdiction, any judge may hear and determine motions,
petitions for injunction, applications for appointment of receivers, interventions, pleas of
privilege, please in abatement, all dilatory pleas and special exceptions, motions for a new
trial and all preliminary matters, questions and proceedings and may enter judgment or
order thereon in the court in which the case is pending without having the case transferred
to the court of the judge acting, and the judge in whose court the case is pending may
thereafter proceed to hear, complete and determine the case or other matter, or any part
thereof, and render final judgment therein. Any judgment rendered or action taken by any -
judge in any of said courts in the county shall be valid and binding.

[Proposed for move to the Government Code]

(i) Acts in Succeeding Terms. If a case or other matter is on trial, or in the
process of hearing when the term of court expires, such trial, hearing or other matter may
be proceeded with at the next or any subsequent term of court and no motion or plea shall
be considered as waived or overruled, because not acted upon at the term of court at which
it was filed, but may be acted upon at any time the judge may fix or at which it may have
been postponed or continued by agreement of the parties with leave of the court. This
subdivision is not applicable to original or amended motions for new trial which are
governed by Rule 329b.

[Proposed for move to the Government Code]

RULE 331. [PREVIOUSLY REPEALED]



DRAFT OF RULE 18¢c GOVERNING RECORDING AND
BROADCASTING OF COURT PROCEEDINGS

A trial court may permit broadcasting, televising, recording or photographing of
proceedings in the courtroom on the following basis:

1. Construction. The policy of this rule is to allow electronic media coverage of
public civil court proceedings. This rule is to be construed to facilitate the free flow of
information to the public concerning the judicial system and to foster better public understanding

* about the administration of justice while at the same time maintaining the dignity, decorum and

impartiality of the court proceeding.

2. Definitions. Certain terms are defined for purposes of these rules as follows.
2.1  "Court" means the particular judge or master who is presiding over the
proceeding.
2.2 "Electronic media coverage" means any recording or broadcasting of court

proceedings by the media using television, radio, photographic or recording equipment.

2.3 "Media" or "media agency" means any person or organization engaging
in news gathering or reporting and includes any newspaper, radio or television station or
network, news service, magazine, trade paper, in-house publication, professional journal, or
other news reporting or news gathering person or agency.

3. Electronic media coverage permitted.

3.1  Electronic media coverage is allowed in the courtroom only as permitted
by this rule.

3.2 If electronic media coverage is of investiture or ceremonial proceedings
permission for, and the manner of such coverage, are determined solely by the court, with or
without guidance from other provisions of this rule.

3.3 Electronic media coverage under this rule is permitted only after written
notice filed with the district clerk or county clerk, as applicable, and served on the parties to the
proceeding no later than 1:00 p.m. the day prior to the scheduled proceeding unless the
proceeding is set on less than a day’s notice in which case the notice shall be filed as soon as
practicable. Such notice shall be signed by an authorized media representative and acknowledge
that such media has received a copy of this rule and that this rule is binding upon-it. Upon the
filing of such notice and prior to the commencement of the proceeding, any party may obtain
a hearing on objections to such coverage. Objections to media coverage must be in writing,
filed with the court and provided to all parties and the media that filed the notice, not later than
the commencement of the hearing. The written objection should state the specific harm alleged
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to result from media coverage. The hearing shall be held at such a time so as not to
substantially delay the proceedings. The court shall, by written order, either allow, deny or
limit coverage. If the court denies coverage, it shall set forth in its order the findings upon
which such denial is based. The court has the discretion to allow, deny, limit or terminate
electronic media coverage of a proceeding when it is in the interests of justice to protect the
rights of the parties, witnesses, or the dignity of the court, or to assure the orderly conduct of
the proceedings, or for any other reason considered necessary or appropriate by the court.

4, Electronic media coverage prohibited.

4.1  Electronic media coverage of proceedings held in chambers, proceedings
closed to the public, and jury selection is prohibited. Conferences between an attorney and
client, witness or aide, between attorneys, or between counsel and the court at the bench shall
not be recorded or received by sound equipment.

4.2  Filming, photographing or recording jurors or alternate jurors in the
courtroom or in the jury deliberation room is prohibited.

4.3 In cases originally arising under the family code, courts may establish and
publish additional policies regarding electronic media coverage.

S. Equipment and personnel. The court may require media personnel to
demonstrate that proposed equipment complies with this rule: ~ The court may specify the
placement of media personnel and equipment to permit reasonable coverage without disruption
to the proceedings. Unless the court in its discretion, and for good cause orders otherwise, the
following standards apply to electronic media coverage.

5.1 One television camera and one still camera, with a combined crew of no
more than three persons, are allowed; in the event the electronic media makes known to the
court its intent to cover any entire or lengthy proceeding, or in other appropriate circumstances,
the court in its discretion may allow an unmanned second television camera into the courtroom.
Tape recorders are allowed.

5.2 Equipment shall not produce distracting sound or light. Signal lights or
devices which show when equipment is operating shall not be visible. Moving lights, flash
attachments, or sudden lighting changes shall not be used.

5.3  Existing courtroom sound and lighting systems shall be used without
modification unless approved by the trial court. Microphones and wiring shall be unobtrusively
located in places approved by the court.

5.4  Operators shall not move equipment while the court is in session, or
otherwise cause a distraction. All equipment shall be in place in advance of the commencement
of the proceeding or session that is the subject of the coverage.
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6. Delay of proceedings. No proceeding or session will be delayed or continued
for the sole purpose of allowing media coverage unless allowed by the court.

7. Pooling. If more than one media agency of one type wish to provide electronic
media coverage of a proceeding or session, they shall make pool arrangements and designate a
person as a pool coordinator to interact with the court. If they are unable to agree, the court
shall select the pool coordinator who in the opinion of the court is able by experience and
competence to carry out electronic coverage in compliance with this rule.

8. Official record. Films, videotapes, photographs or audio reproductions made in
court proceedings shall not be considered as part of the official court record.

9. Enforcement. In any proceeding to which this rule applies, this rule shall have
the force and effect of a judicial order and may be enforced by the court as allowed by law. A
violation by the electronic media may be sanctioned by appropriate measures, including, without
limitation, barring the particular media from access to future electronic media coverage of
proceedings in that courtroom for a defined period of time.
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TO: TRCP 15-165 Members
From: Alex Albright

Re: Venue rules

Date: March 14, 1996

Enclosed is a proposed venue rule, that I drafted and Mike Prince has looked over. Itisa
general reorganization of existing venue rules with the new statute incorporated.
Specifically, I have addressed the transfer for inconvenience and interest of justice. As per
our discussion, I have made the decision on this issue on the basis of affidavits, like the
statute requires. (Note that Pat Hazel disagrees with this. He feels that the issues require a
full evidentiary hearing. [ tend to think that is contrary to the statute, and also unnecessary.
As some of you noted, federal courts make venue determinations on the basis of affidavits all
the time.) The standard of proof for transfer on the basis for inconvenience or in the interest
of justice 1s not "prima facie" so it has its own section in the rule. I have tried to make clear
that the court should consider all of the evidence (movants and opponents) in considering this
motion and that the movagt has the burden of proof and persuasion.

Part 5 is different from current Rule 86(5). The new statute has a provision that says
defendants can't waive another defendant's venue rights. I think it impacts this part of the
rule and I have tried to fix it.

I have not addressed the joinder and intervention issues in the new statute here, because I
think they are best handled in the joinder and intervention rules. I will work on those later.
This would replace current rules 86-88. Rule 89 is really a clerk rule and should be placed
with the other clerk rules. The motions to transfer because of an unfair forum also need to be
rewritten. They are very old and could use some work.

I will be out of town until next Thursday (the day before the SCAC meeting). At the
meeting, let me know what you think, and I'll begin work on the other rules.

Alex



RULE 86: Motion to Transfer !

1. Applicability. A motion to transfer a case pursuant to Chapter 15 of the Civil Practice
and Remedies Code must be filed according to the provisions of this Rule. A motion to
transfer a case because an impartial trial cannot be had where the action 1s pending is
governed by the provisions of Rule

2. Motion, Response and Reply. A motion to transfer must be made prior to or
concurrently with any other plea, pleading or motion other than a special appearance
provided for in Rule 120a, and may be contained in a separate instrument or included in
the movant's first responsive pleading. The motion shall state that the case should be
transferred to another specified county of proper venue, state the legal basis for the
transfer, and plead venue facts establishing that the county to which transfer 1s sought is a
proper venue. Verification is not required. The motion may be accompanied by
supporting affidavits. The movant must to request a hearing on the motion at a reasonable
time prior to commencement of the trial. Except upon leave of court, each party 1s
entitled to 45 days notice of the hearing. Any response including proof filed in opposition
to the motion shall be filed at least 30 days prior to the hearing on the motion. Any reply

to the response, including additional proof in support of the motion must be filed not later
than 7 days prior to the hearing.

5. Burden of Proof of Proper Venue. A party seeking to maintain venue in the county of
suit has the burden of proof that the county of suit is a proper venue.2 A party seeking
transfer has the burden of proof that the county specified in the motion to which transfer
is sought is a proper venue. All venue facts, when properly pleaded, shall be taken as
true unless specifically denied by the adverse party. When a venue fact is specifically
denied, the party pleading the venue fact satisfies its burden of proof by making prima
facie proof of the venue fact. Prima facie proof is made by filing and serving an affidavit
and any duly proved attachments thereto that fully and specifically set forth facts that
support the specifically denied venue facts. Affidavits shall be made on personal
knowledge, shall set forth specific facts as would be admissible in evidence, and shall
show affirmatively that the affiant is competent to testify. The existence of a claim?
when pleaded properly shall be taken as established for venue purposes, and no party
shall be required to establish a claim by prima facie proof.

Burden of Proof of Transfer pursuant to Civil Practice & Remedies Code § 15.002(b).
A party seeking transfer to another county of proper venue for the convenience of the
parties and witnesses and in the interest of justice pursuant to § 15.002(b) of the Civil
Practice and Remedies Code has, in addition to the burden of proof of proper venue in

1 "Motion to Transfer Venue," which 1s used in the current rule, is really a misnomer. The
case is transferred, not venue.

2 "Proper venue" is a defined term in CPRC § 15.001(b)

3 "Claim" is used in CPRC § 15.002 instead of "cause of action” as in the old statute and
current rule.
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accordance with section 5 of this Rule, the burden of proof that transfer is justified on
such grounds regardless of whether the adverse party specifically denies the movant's
allegations. Proof is made by filing and serving an affidavit and any duly proved
attachments thereto that fully and specifically set forth facts that support the grounds for
transfer. Affidavits shall be made on personal knowledge, shall set forth specific facts as
would be admissible in evidence, and shall show affirmatively that the affiant is
competent to testify. The nonmovant may file and serve opposing affidavits that the court
shall also consider when determining whether transfer is justified.

. Hearing. The court shall determine the motion to transfer on the basis of the pleadings,

any stipulations made by the parties, and the proof filed by the parties. No oral testimony
shall be received at the hearing. If the party seeking to maintain venue in the county of
suit has established that the county of suit is proper venue, the case shall not be
transferred unless the party seeking transfer has established a mandatory venue in another
county or the court finds, after reviewing all of the evidence filed in support of and
opposing the transfer, that transfer to another proper venue for the convenience of the
parties and witnesses and in the interest of justice is warranted pursuant to § 15.002(b) of
the Civil Practice and Remedies Code. If the party seeking to maintain venue in the
county of suit fails to establish proper venue in the county of suit, the case shall be
transferred to the county to which transfer is sought if the movant has established proper

venue in that county. If no county of proper venue is established, the court may direct the
parties to make further proof.

. Motions Filed after Ruling. If a court has ruled on a motion to transfer venue in the

case, no further motions to transfer venue shall be considered except that if the prior
motion was overruled, the court shall consider a motion to transfer venue filed by a
defendant whose appearance date was subsequent to the venue ruling based upon grounds
not asserted in the earlier motion or seeking transfer for the convenience of parties and
witnesses and in the interest of justice pursuant to § 15.002(b) of the CPRC. Timely filed
motions not considered by the court will preserve the movant's objection to venue for
purposes of appeal. '

. Discovery. Discovery shall not be abated or otherwise affected by pendency of a motion

to transfer. Issuing process for witnesses and taking depositions shall not constitute a
waiver of a motion to transfer venue, but depositions taken in such case may be read in
evidence in any subsequent suit between the same parties concerning the same subject
matter in like manner as if taken in such subsequent suit. Deposition transcripts,
responses to requests for admission, answers to interrogatories and other discovery
products containing information relevant to a determination of proper venue may be
considered by the court in making the venue determination when they are attached to, or

incorporated by reference in, an affidavit of a person who has knowledge of such
discovery.

7. Consent. At any time the parties may file written consent to transfer the case to any other

county and the judge shall order transfer accordingly.
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PROPOSED REVISIONS TO RULES RELATING TO MOTION TO TRANSFER VENUE

PROFESSOR J. PATRICK HAZEL

UNIVERSITY OF TEXAS SCHOOL OF Law

RULE 86. MOTION TO TRANSFER VENUE
1. Time To File.
(a)1_An-objestion-to-A motion to transfer
venue? based on improper venue or_inconvenient

county3 is waived by—the-failing-defendantd if not

made by written motion filed prior to or

concurrently with any other plea, pleading or
motion except a special appearance motion
provided for in Rule 120a.

(b) A written consent of the parties to
transfer the case to another county may be filed

with the clerk of the court atAany time.

1. T have endeavored throughout these rules to give the discrete
parts some special number or letter of the aiphabet for easy
reference.

2. Motions to transfer originally were "objections," and to some
extent they still are, but they are better called "motions to
transfer.”

3. Since September 1, 1995, there is a new basis for transferring
venue other than the county of suit being one of improper
venue. This is the inconvenient county pursuant to TEX. CIv.
PRAC. & REM. CODE § 15.002(b).

4. This is not new law but it conforms to the new statutory
provision, TEX. Civ. PRAC. & REM. CODE § 15.0641.

() A motion to trénsfer venue because
an impartial trial cannot be had in the county
where the action is pending is governed by the
provisions of Rule 257.

(d) A motion_challenging the joinder of

plaintiffs grounded on venue must be inciuded in

the original motion_to transfer venue. A motion

challenging the intervention of new plaintiffs

grounded on_venue must be made within fwenty

(20) days of intervenor's pleading. Only one

defendant needs to challenge joinder or

intervention of plaintiffs grounded on venue.5
2. How to File. The motion objescting—te

impropervenue to transfer venue and challenging

5. Different times must be avaiiable for making this challenge
when it is because plaintiffs are already joined at the time the
suit is filed or later attempt to join by intervening. Twenty
(20) days seemed an appropriate time when joined by
intervention. Further, the last sentence also is consistent with
Tex. Civ. PRAC. & REM. CODE § 15.0641.
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joinder grounded on venyeé may be contined in a
separate instrument filed concurrently with or prior
to the filing of the movant's first responsive
pleading or the motion may be combined with
other objections and defenses and included in the

movant's first responsive pleading.

3. Requisites of Motion. The motion_tg
transfer venue, and any amendments to it, shall
state that the action should be transferred to
another specified county of proper venue
because:

(a) The county where the action is pending is

not a proper county with specific denjals of any of

plaintiffs pleaded venue facts not believed to be
true;7-of

(b) Mandatory venue of the action in another

county is prescribed by one or more specific

statutory provisions which shall be clearly

designated or indicated by pleading the venue
facts for such provision:8 or

6. Now that there are two bases for challenging the propriety of
venue and one for challenging joinder grounded on venue, all
these must be included.

7. Neither the present rules nor statutes state where defendant is
to make specific denials nor whether they even need to be in
writing.

8. This, too, is simply a clarification telling defendant where to do
this.

{c)__Maintepance of venue in the counwy of

suit would work an inconvenience to movant.9

The motion to transfer venue shail state the
legal and factual basis for the transfer of the
action, request transfer of the action to a specific
county of mandatory or proper ‘venue, and plead
venue facts which would establish venue as
proper in that county. -Verification of the motion is
not required. The motion may be accompanied by
supporting affidavits as provided in Rule 87 (when

affidavits serve as proof.)10

9. This does no more than add the new basis for transter.

10. Parentheses are used around any portion of the proposed rule
which assumes the potential for live testimony and a standard
of proof different from prima facie proof. The parentheses
indicate that some oppose making the standard of proof on
ainconvenient county (and improper joinder or intervention
due to venue) other than by prima facie proof. Their
argument is TEX. Clv. PRAC. & REM. CODE § 15.064(a)
which provides:

(a) In all venue hearings, no factual proof concerning the
merits of the case shall be required to establish venue.
The court shall determine venue questiohs from the
pleadings and affidavits. No interlocutory appeal shall
lie from the determination. (Emphasis supplied.)

One would think that whether a county is or is not
inconvenient is a "venue determination" which should come
under the second sentence of this statutory provision.
However, the statute further provides for an appeal relating to
a venue determination. TEX. Civ. PRAC. & ReEM. CODE §
15.064(b). The statute governing an inconvenient county,
TEX. Civ. PRAC. & REM. CODE § 15.002(c), provides that

"[a] court's ruling or decision to grant or deny a transfer under

Subsection (b) is not grounds for appeal or mandamus and is
not reversible error.” Hence, it appears that the statute, TEX.
Civ. PRAC. & REM. CODE § 15.064(a), when speaking of a
"venue determination,” means the determination as to
whether or not venue is proper and not whether or not it is
inconvenient. Further, the very nature of the factors to be
considered by the trial court in making the inconvenience
determination are too fact-intensive and potentiaily
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4. Response and Repiy. Except as
provided in paragraph 3(a) of Rule 87, a response
to the motion to transfer is not required.
Verification of a response is not required.

5. Service. A copy of any instrument filed
pursuant to Rule 86 shall be served in accordance

with Rule 21a.

RULE 87. DETERMINATION OF
MOTIONS11 FO-FRANSEER
1. Consideration of Motion.
(a)12 The determination of a motion to

transfer venue shall be made promptly by the

disputable to be determined by mere pleadings and affidavits
giving prima facie proof. Prima facie proof cannot be cross-
examined, rebutted, impeached, nor disproved. Ruiz w.
Conoco, Inc., 868 S.W.2d 252, 257 (Tex. 1993). Affidaviats
can be used: (1) to establish prima facie proof, (2) to
establish conclusive proof in a motion for summary judgment
when uncontested; and (3) to defeat conclusive proof in a
motion for summary judgment when by controverting
affidavits in a reply to a motion for summary judgment.
While live testimony will tend to slow down the process at
the trial court level, that seems to be the legislature's choice.
There is a third reason to be noted with respect to
joinder\intervention of added plaintiffs. If the trial court
determines these very potentially disputable, fact-intensive
matters by prima facie proof and the courts of appeals make
an "independent determination,” see, TEX. CIv. PRAC. &
Rem. CoDE § 15.003(c)(1), it would not oniy make the
courts of appeals fact finders but would make the fact finding
of the trial court completely inconsequential. Why have the
trial court make a determination when the matter can be
appealed by an accclerated process and have the court of
appeals make an "independent determination?”

11.  The addition of "s" to make motion plural and the deleting of
"to transfer” indicates that there may be more than one motion
and all are not grounded on the same basis.

12.  See, footnote 1.

court and such determination musi be made in a
reasonable time prior to commencement of the
trial on the merits. The movant has the duty to
request a setting on the motion to transfer. Except
on leave of court each party is entitled to at least
45 days notice of a hearing on the motion to
transfer. . |

Except on leave of court, any response or
opposingl3 affidavits shall be filed at least 30 days
prior to the hearing of the motion to transfer. The
movant is not required to file a reply to the
response but any reply and any additional
affidavits supporting the motion to transfer must,
except on leave of court, be filed not later than 7

days prior to the hearing date.

( (b) A motion to transfer venue based on an
inconvenient county may be heard immediately 6[
as soon as_is_reasonable after proper venue is
established based on pleadings and affidavits, If
not heard immediately, reasonable notice must be
given.)14

(c) A motion to strike the joinder or

intervention due to venue must be held at a

13, The use of "opposing" affidavits implies that one may file
affidavits in opposition or counter to those which support
prima facie proof. This is contrary to Ruiz v. Conoco, Inc.,
868 S.W.2d 752, 757 (Tex. 1993), which provides: "Prima
facie proof is not subject to rebuttal, cross-examination,
impeachment, or even disproof.”

14. See, footnote 10.
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reasonaole time prigr o commencement of the

trial on the merits. Movant or other defendants

have the duty to request a setting for the hearing.
Except on leave of court each party is entitled to at
least 30 days notice of this hearing.15
2. Burden of Es.tablishing Venue.
(@) In General.
(1)16__A party who seeks in face of a

motion to transfer venue_to maintain venue of the

action in the a-particular county of suit inreliance

and-Remedies—Code;17-has the burden to rﬁake
proof, as provided in paragraph 3 of this rule, that
venue is_proper maintainable in the county of suit.

. (2) A party who seeks to transfer venue

on the basis of the county of suit being

inconvenjent must make its proof of inconvenience

a _preponderan f the admissible eviden

18

15. This proposed provision, too, is based on the assumption that
proof will not be by pleadings and affidavits. Thus, it will
most likely be controverted by some.

16. See, footnote 1.

17. Reference to each of the statutory provisions upon which a

party may base proper venue seems unnecessary and
potentially confusing.

18. See, footnote 10.

(3) A party who seeks tu transfer venue
of the action to another specified county based on
a_motion to transfer under the general rule or a

permissive_provision Sestiore—15-00+—(General

Rractice-and-Remedies-Code;19-has the burden to
make proof, as provided in paragraph 3 of this
rule, that venue is maintairable proper20 in the
county to which transfer is sought.
_____ (4) A party who seeks to transfer venue
of the action to another specified county—undesr
Remedies-Gode21 on the basis that a mandatory
venue provision is applicable and controlling has
the burden to make proof, as provided in
paragraph 3 of this rule, that venue is maintainable
mandatory?2 in the county to which transfer.is
sought by virtue of one or more mandatory venue
(b) Cause of Action. It shall not be

necessary for a claimant to prove the merits of a

19. See, footnote 17.

20. "Maintainable” seems to be overly general when the clear
intent is that venue must be "proper.”

21. See, footnote 17.

22. "Maintainable” is less appropriate when the clear meaning is
"mandatory."
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cause of action, but the existence of a cause of
action, when pleaded properly, shall be taken as
established as alleged by the pleadings for

purposes of the venue hearing,23_The existence

of _a cause of action is not a venue fact.24

Whatever a defendant asserts with respect to the
existence of a cause of action_in _a motion to

transfer venue shall not constitute an admission

that a cause of action exis canno u

against the defendant.25-—When-the-defendant

23. This addition makes it clear that at the trial on the merits no
such presumption (or whatever this may be) applies.

24. Only "venue facts" need to be supported by both pleadings and
affidavit proof (prima facie proof) when specifically denied.
Since the existence of a cause of action is not a venue fact, it
does no good to "specifically deny" it and does not require
prima facie proof even if spéciﬁcally denied.

25. This assertion, if placed in the rule, should take care of all the
potential problems regarding defendant's “"waiver" of
plaintiff's need to prove the existence of a cause of action at
the trial on the merits. It allows deletion of the language now
in the rule.

pan—thereci-accruad—nr—{he—specific—oounty——o

When either the claimant or defendant pleads

and th nt or claimant specifically deni

that all or a substantial part of the events or

omissions giving_rise to the claim occurred in the
coun i n claim r defendant shall b
requir it leading b rima facgi

proof as provided in_paragraph_3 of this rule

Where a_substantial f the events or

omissions giving rise to a claim occurred asserts a
venue fact.26
(c) Other Rules.

_ (1327 A motion to transfer venue based
on the written consent of the parties shall be
determined in accordance with Rule 255.
. (2) A motion to transfer venue on the
basis that an impartial trial cannot be had in the

courts where the action is pending shall be

26. Read footnote 25.

27. See, footnote 1.
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determined in accordance with Ruies 258 and

259.

(3)__A moti ransfer d n
inconvenien | rmin
defendant's proving i venie in_accordan
with Tex. Civ. PRAC. & REM. CODE § 15.002(b).
Defen ' Ii i €elatin
inconvenien which
e proved leadi idavits, an re i

d i llegations. an

(4). A motion challenging the joinder or

intervention of plai ven Il be
d mined with r ired elemen
in accordance wi iv. Pr m.

15.003 and defendant’ ations relating to

such improper joinder or improper intervention

bas n_venue are notv cts which need

b ificall ni The burden of proof i
upon plaintiffs. )28
3. Proof.

(a) Affidavits and Attachments. All venue
facts (with respect to_proper venue)29, when
properly pleaded, shall be taken as true unless
specifically denied by the adverse party. When a

venue fact is specifically denied, the party

28. See, footnote 10. Tex. Civ. PRac. & REM. CODE §
15.003(a) and (b) specifically place the burden on plaintiff.

29.  See, footnote 10,

pleading the venue fact must make prima facie

proof of that venue fact—provided -however—ihat

luei he i i
of-action.30 Prima facie proof is made when the
venue facts are properly pleaded and an affidavit,
and any duly proved attachments to the affidavit,
are filed fully and specifically setting forth the facts
supporting such pleading. Affidavits shall be
made on personal knowledge, shall set forth
specific facts as would be admissible in evidence,
and shall show affirmatively that the affiant is
competent to testify.

(b) The Hearing.
{1331 The court shall Qetermine the

motion to transfer venue (as to whether venue is

roper i n f sui in_th n
which transfer is requested)32_on the basis of the

pleadings, any stipulations made by and between
the parties and such affidavits and attachments as

may be filed by the parties in accordance with the

30. This should be superfiuous in light of the text referenced in
footnote 17.

31. See, footnote 1.

32. See, footnote 10.
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preceding subdivision of this paragraph 3 or of
Rule 88.

( (2) The court shall determine whether a

county is_inconvenient as alleged by defendant

based on evidence admissible in a trial before the
o) nd m ke findin

fact and conclusions of law,

(3) _ _The court shall determine whether
laintiff: r roperly joine r _hav roperl

intervene: d on eviden issible in a tri

before the court and may be requested to make

findings of fact and conclusions of law.)33

(c) If a claimant has adequately pleaded and
made prima facie proof that venue is proper in the
county of suit as provided in subdivision (a) of
paragraph 3, then the cause shall not be
transferred but shail be retained in the county of
suit, unless the motion to transfer is based on the
grounds that an impartial trial cannot be had in the
county where the action is pending as provided in
Rules 257-259; oFon an established ground of

mandatory venue___or__on grounds of an

inconvenient county as provided in TeX, Civ
PrRAC, & REM. CODE § 15.002(b)34—A-ground—of
I . "

33, I

34. In light of TEX. Clv. PRAC. & REM. CODE § 15.002(b) this
exception must be added to this list.

subdivision{a)-of paragraph-3-cf- thisrue:35

(d) In the event that the partieé shall fail to
make prima facie prbof that the county of suit or
the specific county to which transfer is sought is a |
county of proper venue, then the court may direct
the parties to make further proof,_or _transfer the

case_to any other county of proper venue for

which proper evidence does exist.36

4. No Jury. All venue ~ challenges
discussed in this rule shall be determined by the
court without the aid of a jury.

5. MotionforRehearingFurther Motions
to Transfer37. If venue has been sustained as
against a motion to transfer, or if an action has
been transferred to a proper county in response to
a motion to transfer, then no further motions to

transfer shall be considered regardless of whether

35. How to prove a mandatory county is surplusage.

36. 1 believe the Supreme Court had a good idea by including the
original provision. However, [ further believe this addition is
necessary, because the provision is discretionary, and the trial
court needs some guidance as to what it should do in the event
of not making such an order or in the event the order is made
but neither party comes forward with further proof.

37. This rule title was earlier changed in 1990 from "No
Rehearing” to the present version. The 1990 title seems to
imply that a party can seek a rehearing, but the text of the rule
was not changed. I have simply conformed the title to the
text. This is not the time to engage in whether or not a
rehearing or a reconsideration can be made. Such a
determination needs full adversarial clashing.

7 - hi\library\venue\revrules.doc

//;74/5,.



the movant was a party to the prior proceedings or
was added as a party subsequent to the venue
proceedings, unless the motion to transfer is
based on the grounds that an impartial trial cannot
be had under Rules 257-259,-a¢ on the ground of
mandatory venue, provided that such claim was

not available to the other movant or movants, or

0 an_inconvenien oﬁn
properly raised by a newly added defendant.38
New! d fendan ma timel

challenge either joinder or intervention of plaintiffs
based on venue unless the trial court is satisfied
that this issue has been satisfactorily establish by
an eartier cha’héngg or challnges

Parties who are added subsequently fo an
aétion and are precluded by this rule from having
a motion to transfer considered may raise the
prqpriety of venue on appeal, provided that the
party has timely filed a motion to transfer.

6. There shall be no interlocutory appeals
from suehany venue determination,__except as

provided by statute.39

38. In light of TEX. Civ. PRAC. & REM. CODE § 15.002(b) this
exception must be added to the list. '

39. This phraseology is added to make room for TEX. Civ. PRAC.
& REM. CODE § 15.003(c).

RULE 88. CISCOVERY AND VENUE (NO

CHANGES)

Discovery shall not be abated or otherwise
affected by pendency of a motion to transfer
venue. Issuing process for witnesses and taking
depositions shall not constithte a waiver of a
motion to transfer venue, but depositions taken in
such case may be read in evidence in any
subsequent suit between the same parties
concerning the same subject matter in like manner
as if taken in such subsequent suit. Deposition
transcripts, responses to requests for admission,
answers to interrogatories and other discovery
products containing iﬁformation relevant to a
determination of proper venue may be considered

by the court in making the venue determination

when they are attached to, or incorporated by .

reference in, an affidavit of a party, a witness or an
attorney who has knowledge of such discovery.

RULE 89. TRANSFERRED IF MOTION IS

SUSTAINED

If a motion to transfer venue is sustained, the
cause shall not be dismissed, but the court shall
transfer said cause to the proper court; and the
costs incurred prior to the time such suit is filed in
the court to which said cause is transferréd shall

be taxed against-the—plaintiff as costs of court to
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transferred.40

When defendant proves a county to which
transfer is requested is mandatory and plaintiff has
failed to prove that the county of suit is mandatory,

the entire _case must be transferred to the

mandatory county .41

When _defendant proves a county is

inconvenient under TeX. Civ. PRAC. & REM. CODE

15.002(b), the entire case shoul ransferr

to the proper county.42
It is preferable, when feasible, to transfer the

ca including defendants_who faile fil

motions to transfer venue, to a single county of

proper venue anytime a motion to_transfer venue

is granted.43

The clerk shall make up a transcript of all the
orders made in said cause, certifying thereto

officiaily under the seal of the court, and send it

40. Since much of the costs of court up until the case is transferred
may have nothing to do with venue, it seems better to allow
the court where the suit will be tried make this determination.

41. This provision makes the rule conform to TEX. CIv. PRAC. &
REM. CODE § 15.004.

42. Since defendant must prove not only that the county of suit is
inconvenient 1o it but that the county to which transfer is
made is both proper and would not work an injustice to any
other party, it seems right to transfer everything to the new
county.

43. This discretionary provision is to encourage trial courts not to
split the case into a myriad of cases but transfer all to one
proper county if the suit meets the requirements of TEX. CIv.
PRAC. & REM. CODE § 15.004.

with the criginai papers in the cause to the c'erk of
the court to which the venue has been changed.
Provided, however, if the cause be severable as to
parties defendant and shall be ordered transferred
as to one or more defendants but not as to all, the
clerk, instead of sending the original papers, shall
make certified copies of such filed papers as
directed by the court and forward the same to the
clerk of the court to which the venue has been
changed. After the cause has been transferred,
as above provided for the clerk of the court to
which the cause has been transferred shall mail
notification to the plaintiff or his attorney that
transfer of the cause has been completed, that the
filing fee in the proper court is due and payable
within thirty days from the mailing of such
notification, and that the case may be dismissed if
the filing fee is not timely paid; and if such filing
fee is timely paid, the cause will be subject to trial
at the expiration of thirty days after the mailing of
notification to the parties or their aﬁorneys by the
clerk that the papers have been filed in the court
to which the cause has been transferred; and if
the filing fee is not timely paid, any court of the
transferee county to which the case might have
been assigned, upon its own motion or the motion
of a party, may dismiss the cause without

prejudice to the refiling of same.
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