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HEARING OF THE SUPREME COURT ADVISORY COMMITTEE
JANUARY 19, 1996

(MORNING SESSION)

Taken before D’Lois L. Jones, a
Certified Shorthand Reporter in Travis County
for the State of Texas, on the 19th day of
January, A.D., 1996, between the hours of 8:50
o'clock a.m. and 12:40 o’clock p.m. at the
Texas Law Center, 1414 Colorado, Room 101,

Austin, Texas 78701.
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CHAIRMAN SOULES: Good morning,
everyone. I appreciate your being here
promptly this morning. We had a little delay
here while we get some copies made, but two of
our committee reporters today are going to
have to leave early, so I needed to get Steve
Susman’s report on summary judgment before and
also try to finish up the 200 series, the 200
and 300 series rules that Don Hunt and Bill
Dorsaneo have been working on.

Let’s start with summary judgment and,
Steve, you have had a subcommittee of
yourself, Judge Brister, Judge McCown. Who
else was working on that?

MR. SUSMAN: Judge Hecht was
there.

MR. ORSINGER: Alex Albright.

MR. SUSMAN: Alex was there.
Paul Gold was there. Bobby was there. Who
else was on the phone? That’s it, isn’t it,
Alex?

HONORABLE SCOTT BRISTER:
Justice Hecht.

MR. SUSMAN: Yeah. In any

event, this is -- we met in Austin a few weeks
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ago and then we had another phone conversation
following up, and you have before you a new
Rule 166a --

HONORABLE F. SCOTT McCOWN: Can
you speak up a little, Steve?

MR. SUSMAN: Scott was there
obviously. A new Rule 1lé66a.

HONORABLE F. SCOTT McCOWN: We
couldn’t hear you back here.

MR. SUSMAN: Excuse me. And I
think the best way is just to -- it’s all been
reorganized. We tried to reorganize it in a
sensible way and rewrite it, and I think
probably the main change is in subdivision
(e), the burden change, but there are some
other changes as we go through, and we can
just discuss it.

Subdivision (a), the time for filing, I
don’t think really changes much from the
current practice. We left the 21 days. The
response will be in seven days and the
possibility of a reply. Any questions
about -- I mean, I think we ought to discuss
it one section at a time.

CHAIRMAN SOULES: Okay. We

ANNA RENKEN & ASSOCIATES
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will take up 166a, subdivision (a).
HONORABLE C. A. GUITTARD:
Mr. Chairman?

CHAIRMAN SOULES: Judge
Guittard.

HONORABLE C. A. GUITTARD: A
technical thing, it says, "The motion shall be
filed at least 21 days after the hearing."

How do you know when it’s going to be heard
when you file it? It seems like to me it
ought to be -- if it means anything, it ought
to be "shall be heard 21 days after it’s
filed," at least 21 days after it’s filed.

CHAIRMAN SOULES: I was trying
to find that and see if that'’s exactly the
language of the current rule.

MR. SUSMAN: "At least 21 days
before the time specified for the hearing."
Close.

CHAIRMAN SOULES: "Motion shall
be filed and served at least 21 days before
the time specified for the hearing."

MR. SUSMAN: We have shortened
the words, but it’s the same concept as the

current one, and I think the suggestion is
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that it probably makes more sense to -- and it
does make more sense obviously to say that the
hearing shall not be until at least 21 days
after the time a motion is filed, I guess.

HONORABLE C. A. GUITTARD:
That’s good.

MR. SUSMAN: Yeah. I think
that weoculd be very acceptable to the
subcommittee if we made that change. We can
make that change.

CHAIRMAN SOULES: If we can
make the -- I think it probably makes sense to
try to write these rules, if they can be
written, so that you count forward instead of
backward. Because we have had two cases, 1
think a ‘94 case and a ’95 case, from the
Supreme Court of Texas where the courts of
appeals were in disagreement on how to count
backwards.

HONORABLE C. A. GUITTARD: And
the 21 days provision ought to go down in
subdivision (d).

MR. SUSMAN: Okay.

HONORABLE SCOTT BRISTER: Well,

but how does that work with the seven-day
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response? That’s the --

MR. LATTING: Is there a reason
to change the rule that we have now in this
respect? The law is pretty well clarified.
You file your motion, you specify a time for a
hearing. It can’t be more than -- or less
than 21 days. The respondent has to file a
response at least seven days before the
hearing, and the Supreme Court has just told
us what that meant. Well, whether it was
really seven or eight days. It’s seven now.
So we finally got it clarified. ©Now we'’re
talking about changing the rule. Is there a
good reason to do that?

CHATRMAN SOULES: Okay. Judge
McCown.

HONORABLE F. SCOTT McCOWN: I
really think this formulation works pretty
well. I don’t think it’s a problem. Unlike
appellate courts and trial courts, you know,
most lawyers are going to secure their own
hearing date. And so while it’s kind of an
odd formulation in one sense, it actually
reflects reality, which is they call up the

coordinator and say, "Give me a hearing date."

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING
825B CAPITAL OF TEXAS HIGHWAY #110 + AUSTIN, TEXAS 78746 + 512/306-1003




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3385
They schedule the hearing and then they have
got to‘file their motion 21 days before that
hearing date.

HONORABLE C. A. GUITTARD: But
the hearing can be postponed.

HONORABLE SCOTT McCOWN: Well,
if it’s postponed, that doesn’t matter. The
motion was still filed 21 days before whenever
the postponed hearing is, and so we tried to
go with the general principal that if it
wasn’t creating a problem then we would --
while we might clarify the language a little,
we weren’t making major changes in the
practice.

CHAIRMAN SOULES: Rusty
McMains.

MR. McMAINS: Well, didn’t you
say that the current rule talks about the date
specified for hearing?

CHAIRMAN SOULES: It does.

MR. McMAINS: Well, the change
is from that standpoint then -- and I’m not
saying it’s a bad change, but it is definitely
a change, I think, is that if -- when you

serve the motion to specify a hearing date,

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING
925B CAPITAL OF TEXAS HIGHWAY #110 + AUSTIN, TEXAS 78746 - 512/306-1003




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3386

then essentially you know that you have got
seven days before that specified hearing date
to file a response. You know it’s not going
to be changed by the trial judge or whatever
in terms of moved up or back, but
interestingly enough, if you have specified a
hearing date and then as you approach it, you
change it, you need another 21 days,
theoretically under the current rule because
it’s -- it can’t be heard until 21 days
specified.

So if you change the specification, then
some courts have basically held, okay, you’ve
got to go ahead and change it and push it
forward. I tend to agree that taking the
specification out probably is a good thing
because if it’s been on file 21 days, you
ought to be able to go ahead and hear it
because you’ve gotten the minimum time that
you were required to get.

On the other hand, when that happens,
like if the judge changes it, which he does
periodically, if he’s in trial or something
and can’t take it, and therefore, he will

change the date, the only thing I’m concerned
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about since we don’t have anything that
requires really that they know when the --
that the litigant be notified by the opposite
party when the hearing date is, since we have
lost the specification language, is that if
the judge changes it and then maybe changes it
again, I mean, you have a kind of floating
period as to when your response is due, and
it’s just kind of a hard -- to me, it’s a hard
thing to be able to timetable when a response
to a summary judgment is due if they continue
to change these things, you know, change the
hearing dates. It may be that you filed your
response late. They move the hearing date one
day, now, it’s on time.

HONORABLE F. SCOTT McCOWN: So
what’s your opinion?

MR. McMAINS: But it may be
that you haven’t filed a response at all.
They change the hearing date, and now you file
a response. It may be that you don’t know
they changed the hearing date, which has also
happened, and so you don’t know when your
response date or when you can supplement, from

that standpoint.
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CHAIRMAN SOULES: It seems to
me like what we ought to be saying is the
court must give 21 days notice of a hearing
and then -- because it doesn’t make any
difference what I specify as the date of the
hearing, that doesn’t make it a hearing. It
doesn’t accomplish anything until the judge
acts on it. So if we say the judge, that the
court -- there must be 21 days notice of a
hearing and anything that’s got to happen in
that 21 days happens on notice from the court.
Bill Dorsaneo.

PROFESSOR DORSANEO: Well, 1
think an adedquate way to fix this would be to
eliminate the first paragraph, to put the
first sentence of the first paragraph in the
second paragraph (b) and to move the rest of
it down to (d) in some reworded way, and the
time for filing is kind of an odd thing there
at the top anyway.

So let’s say, "A party may move for
summary judgment on all or any part of a case
at any time before the adverse party has
appeared," and then just continue to talk

about the motion, "The motion for summary
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judgment shall be in writing," and then when
you get down to the hearing you could change
the sentence to say that -- talk about, you
know, the hearing and the notice of 21 days
and then talk about the response being due.
That will work, won’t it? Huh?

MR. SUSMAN: Uh-huh.

PROFESSOR DORSANEO: Rusty’s
point about the date specified for the
hearing, I think that’s the same point you’re
making, Luke, that that notice thing, that
that’s the important concept.

MR. McMAINS: Yeah. Well, if
you’re saying that you get 21 days notice of
the hearing on a summary judgment then this
rule does not accomplish that.

CHAIRMAN SOULES: That’s right.

MR. McMAINS: I mean, the rule
change doesn’t, whereas the current rule
theoretically does, that if you have specified
it and it changes, it’s got to be at least 21
days or theoretically you’d have an objection
to it that is not necessarily waivable.

CHAIRMAN SOULES: Of course,

that all assumes that there is a hearing.
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MR. McMAINS: Right. But I
think the current rule doesn’t require that
the hearing actually take place, but it does
say that it can’t take place any earlier than
that date specified; and if, in fact, it takes
place if you haven’t -- if you don’t have any
specified dates then you can’t comply with the
21 days notice.

CHAIRMAN SOULES: Judge
Brister.

HONORABLE SCOTT BRISTER: Two
things, number one, we did discuss whether you
should require this to be an oral hearing or a
hearing by submission, and the subcommittee
decided to punt on that in favor of a general
rule since that applies to other things beside
summary Jjudgments.

Number two, I have heard complaints that
relates right to this problem and suggested
that needs to be changed. Somebody files a
motion and doesn’t specify a date and then
five days before the hearing, four days before
the hearing, gives notice of a hearing because
it’s in terms of when was it filed. That’s

more than 21 days if they filed it two months
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ago, but it puts -- now, I would hold that’s
not good enough, you know, but apparently not
everybody does because I’ve heard lawyers
complain of that.

And maybe you could do something like
Rule 87 for motions to transfer venue, says,
"Except on leave of court each party is
entitled to at least 45 days notice of a
hearing on the motion to transfer." So you
could do the same language, except on leave of
court. I think you wouldn’t want to leave
that as an out, and that’s what the last
sentence in there is to do. Each party is to
be -- respondent is entitled to 21 days notice
of hearing. 'The movant is entitled to seven
days notice of response.

CHAIRMAN SOULES: Justice
Duncan, did you have your hand up?

HONORABLE SARAH DUNCAN: At one
point I did. Part of what is left out that
caused a lot of litigation for a while was in
subsection (c) where the rule now states that
the motion and any supporting affidavits shall
be filed and served. This doesn’t specify the

time for filing affidavits. It doesn’t
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specify that it has to be served, and once
again, we are back to my problem of redlines
becausa I’m trying to figure out what we have
left out that’s been previously litigated that
we sure don’t want to litigate again.

HONORABLE SCOTT BRISTER: We
were getting to that. I wanted that in and it
got dropped, but we were getting to that. I
think it does need to be that your supporting
brief and supporting materials have to be
filed With the motion response or whatever.

CHAIRMAN SOULES: Yeah. That
seems to be an omission that would cause the
rule to be unworkable. I mean, if they filed
a motion for'summary judgment and don’t have
any supporting summary judgment proof, then
you may not need any supporting summary
judgment proof in your response.

HONORABLE SCOTT BRISTER: Okay.
I will make a motion then. Move the first
sentence of (a) to become the first sentence
of the next section, which will become (a),
and then in the firsf sentence of (d) or the
section on hearing will be "except on leave of

court," language to the effect of the movant’s
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entitled -- the respondent’s -- each party is
entitled to a 21 days notice of hearing on
motion for summary judgment.

CHATIRMAN SOULES: Why should
the court be entitled to shorten that?

HONORABLE SCOTT BRISTER:

Well --

CHAIRMAN SOULES: This is on
the merits.

HONORABLE SCOTT BRISTER: I
mean, I tried it once on the attorneys walk in
the week before trial and it’s a duty to
defend case. That’s easy. It’s eight corners
rule. I look at the plaintiff’s petition. I
look at the insurance policy as one inside the
other. Everybody agrees with that.

Well, let’s -- you know, everybody has
got a brief on that, so we will have the
hearing next Monday. If you have anything in
addition you want to file, file it in two or
three days, and you file it two days
thereafter. There is no problem with that.

CHAIRMAN SOULES: Everybody is
agreeable.

HONORABLE SCOTT BRISTER: Sure.
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MR. ORSINGER: No.

HONORABLE SCOTT BRISTER: Well,
or even if --

CHAIRMAN SOULES: In your case.

HONORABLE SCOTT BRISTER: Oor I
think sometimes I will have somebody, you
know, "Boy, that’s too quick for me." Why?
Well, I mean, some people will just not agree
to things. I think the judge ought to -~ can
be reversed for abuse of discretion like any
other thing I do too fast or too slow, but you
know, the problem on summary judgments is, you
know, the summary judgment is either good or
it’s no good.

And if you need more -- everybody who
loses a summary judgment 1is going to say they
wanted to do more discovery, spend more mohey,
wanted another six months, everybody.

CHAIRMAN SOULES: Huh-uh. Not
everybgdy.

HONORABLE SCOTT BRISTER: Well,
almost everybody. And if they can’t state
"Tike what?"

"Well, we just want to depose everybody
in the world.™"
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"Like what, looking for what? How is it
going to change anything?"
"Well, we just want to do it.™"
CHAIRMAN SOULES: Judge McCown.
HONORABLE F. SCOTT McCOWN: I
was just going to suggest --
CHAIRMAN SOULES: Judge
Brister, were you -- I’m sorry. I got myself
out of order here. Judge Brister, had you
finished stating your motion?
HONORABLE SCOTT BRISTER:
Pretty much, I mean, obviously that’s --
MR. SUSMAN: Scott, I didn’t
get -- the insertion on (d), is what now?
HONORABLE SCOTT BRISTER: It
would be "Except on leave of court each party
is entitled to at least 21 days notice of a
hearing on the motion for summary judgment and
seven days" --
MR. SUSMAN: That’s really not
what you’re --
HONORABLE SCOTT BRISTER: Well,
that really doesn’t work with the response.
HONORABLE F. SCOTT McCOWN: Can

I make a suggestion on this?
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CHAIRMAN SOULES: Well, let
me -- okay. Go ahead.

HONORABLE F. SCOTT McCOWN: I
think that we understand what the committee is
saying about (a). This is a really important
rule. Maybe if we could go through all the
subdivisions, we could even have a short
drafting session at lunch and bring back a new
copy péople could see in writing rather than
try to make the change right here, because
each subdivision affects rewriting that will
have to be done in the others.

CHAIRMAN SOULES: Well, this is
the first time this rule has been on the
table, and I’'m not anticipating that it’s
going to be up or down finally at this
meeting.

MR. SUSMAN: We will redraft it
and bring it next time.

CHATRMAN SOULES: But we do
need to know where you see flaws in the
omissions from the concepts in the new rule
and where you think some additional direction
or wrong direction is being taken so that the

committee can respond to our concerns. And so

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING .
925B CAPITAL OF TEXAS HIGHWAY #110 + AUSTIN, TEXAS 78746 * 512/306-1003




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3397
if we could just maybe talk about it
conceptually and give the committee that kind
of guidance, as we have on many of the other
rules, then we can -- that would be helpful.
If we had another draft for this afternoon and
maybe gave it another good brushing out, but
it’s probably going to be next time before we
really get this resolved.

HONORABLE F. SCOTT McCOWN:
Okay.

MR. SUSMAN: That’s fine.

CHAIRMAN SOULES: Okay. David.

MR. PERRY: It had been my
understanding that the primary reason for
looking at this rule was to deal with the
burden of proof issues that are in subdivision
(e), and it appears to me that the idea of
overall reorganizing the rule and rewriting
the rule in its entirety perhaps is
unnecessary and that it might be more
efficient to take the 0ld rule as it presently
exists and simply make specific changes in
specific places to accomplish the specific
changes that are needed. And it might save

time, and also, when the new rule comes out it
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would be easier for the Bench and the Bar to
know what was changed and what was not
changed.

MR. SUSMAN: The urge to
rewrite is irresistible.

CHAIRMAN SOULES: Judge
Brister.

HONORABLE SCOTT BRISTER: Well,
and also, I mean, the current summary judgment
rule, which is closely alike to the Federal
rule, and that’s a policy decision that needs
to be made. You can try to keep it uniform or
try to change it. And our feeling was it’s
two full pages printed, single-spaced type
with importaht distinctions like paragraph
(a), "For the claimant, a claimant can move
for summary Jjudgment." Paragraph (b), "or
anybody else can move for a summary judgment."
That’s a waste of paper, a waste of trees, and
it makes it, in my opinion, harder to find,
harder for the Bench and Bar to find what they
are loocking for.

I know it says it somewhere in this rule,
but it takes you four minutes to read through

probably close to 8 or 900 words for what’s a
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very simple concept I think we all understand,
and so that -- I think as a policy matter we
should abandon trying to stay parallel to a
rule which has been cobbled onto over the
years, and it just has a lot of stuff in there
that’s duplicative and unnecessary.

CHAIRMAN SOULES: Justice
Duncan.

HONORABLE SARAH DUNCAN: I
don’t disagree that there is surplusage in the
rule, but each of what Scott calls cobbled
onto represents maybe 15 or 20 cases that
somebody had to pay for to litigate whether
that’s included or not included within this
rule, and the urge to rewrite is I guess
irresistible for all of ﬁs because we all
prefer the way we write to the way anyone else
writes, but I think we are inviting a lot of
litigation each time we rewrite things that
are settled without including a comment that
we are rewriting it solely for stylistic
purposes and no substantive change is
intended.

The second thing I would like to raise

when we are talking about the concept, and I
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may be the only person in the room that feels
this way, and we can establish that.

MR. LATTING: No.

HONORABLE SARAH DUNCAN: I
think there needs to be some room in the rule
to affirm a summary Jjudgment on a ground not
specified in the motion.

HONORABLE SCOTT BRISTER: It’s
on the last paragraph.

MR. SUSMAN: We have done that.

HONORABLE SARAH DUNCAN: Well,
the last paragraph says, "On appeal from any
order under this rule the appellate court may
consider any grounds set forth in the motion."
I’'m saying that I think --

HONORABLE SCOTT BRISTER:
Because the appellate opinion -- that
considers the word they use. They say we
cannot consider anything other than what the
judge said why he or she was doing it.

HONORABLE SARAH DUNCAN: That’s
not what I was --

HONORABLE SCOTT BRISTER: We
can change the language, but that was the
idea.
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HONORABLE SARAH DUNCAN: That'’s
not what I said. What I said was I think
there needs to be discretion to affirm a
summary judgment on a ground not set forth in
the motion when it has been litigated by the
parties or established and it is dispositive
of a cause of action.

And to give an example, we had a case
where an employee sued the parent of a
subsidiary. The parent and the subsidiary
each moved for summary judgment. No one in
the trial court disputed and everyone agreed
that the parent and the subsidiary had that
relationship, but the grounds specified in the
motion by the parent was not, "You can’t hold
me liable because I’m a parent of this
subsidiary and I have no independent tort
liability."

The ground specified in the motion was
something else. The ground specified in the
motion'was wrong. It went up on appeal, and
even though everybody agreed that it was a
parent/subsidiary relationship, our court held
that it could not affirm on the ground that

there was no cause of action against the
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parent because that was not a ground specified
in the motion. It doesn’t happen very often,
maybe one case a year, but it is silly to
reverse and remand that case for a trial or
for a second summary judgment proceeding when
that cause of action is precluded as a matter
of law on the agreed facts.

HONORABLE F. SCOTT McCOWN:
Luke?

CHAIRMAN SOULES: Judge McCown.

HONORABLE F. SCOTT McCOWN: To
follow up on that example, I think it
illustrates exactly why we need the present
rule. In that instance if the appellate court
had said on its own, "You can’t sue
parent/subsidiary here, reversed, judgment
rendered, res judicata," but suppose instead
that had been a ground for summary judgment.

I move for summary judgment on the ground
of the parent/subsidiary relationship. Then
you would have had due process so that you
could have filed an amended pleading, alleged
alter ego, done discovery, and avoided summary
judgment by showing there wasn’t a

parent/subsidiary relationship, that it was,
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in fact, an alter ego. I mean, that’s the
whole notion of due process, and to say that
an appellate court could look at a record and
find some reason on that record which the
parties had no notice of, no opportunity to
amend, no opportunity to do discovery and
grant summary judgment, that would be
frightening.

CHAIRMAN SOULES: Well, let’s
see, To steal a phrase from Don Henley,
"getting to the heart of the matter," the way
I understand the architecture of this rule
responding to the burden of proof problem, it
is that prior to the discovery cut-off the
present Texas rule applies, but after
discovery cut-off the Federal Celotex rule
applies, and that was the balancing that was
done in the committee. I think initially that
was Judge Brister’s concept.

MR. SUSMAN: Right.

CHAIRMAN SOULES: Which is
designed to give the respondent the protection
of the current Texas rule while discovery is
still being conducted, or permitted at least

to be conducted, but then after that requiring
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the respondent to meet the more stringent
requirements of the Federal rule because at
that point the case is in the can, ready for
decision, or should be ready for decision, in
our concept, near ready for decision on the
merits.

Let’s talk about that because that’s
really getting to the heart of the matter, and
if we are going to do that change then -- if
we are not going to do that, then what are we
going to do about burden of proof, and if we
are not going to do anything about burden of
proof, we are not going to need to change the
rule at all.

HONORABLE SCOTT BRISTER:

That’s probably right.

CHATIRMAN SOULES: Bill
Dorsan=zo.

PROFESSOR DORSANEO: Well, I
don’t dislike that concept, but I think in
this paragraph (e) it ought to be articulated
more clearly. It seems to me in paragraph (e)
that we jump over the middle part because it
doesn’t say when a response is due, you know,

during an applicable discovery periocd, then
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the current Texas standard applies, unless I’m
not thinking clearly.

CHATIRMAN SOULES: Well, the
writing may not be right, but what about the
concept? What about the idea? Huh?

PROFESSOR DORSANEO: I haven’t
thought about it more than just the few
seconds since you commented on it, but it
seems a very -- it is responsive to the idea
of not having the harsh Federal standard be
applicable before the nonmovant is ready to do
something. And that’s a big problem at the
Federal level, the hurrying up the motion
before there is an opportunity for a plaintiff
to be ready to make a response,

CHATRMAN SOULES: Paula.

MS. SWEENEY: Well, it’s
certainly the way it’s written builds in a
great king’s X because, as was just pointed
out by Judge Brister, the movant brings up an
issue that hasn’t been brought up before or
brings up a summary judgment and, hey,
discovery is closed. So if you haven’t taken
a deposition on it, even though you know about

it and you know what your testimony is going
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to be at trial but you didn’t depose that
witness because you’re conserving judicial
resources and you didn’t want to depose that
witness, discovery window is closed.

HONORABLE SCOTT BRISTER: But
that’s an objection to discovery windows.

MS. SWEENEY: No. It’s an
objection to being trapped by them.

HONORABLE SCOTT BRISTER: Well,
if that’s going to be a trap for summary
judgment and you forget about summary
judgment, that trap is going to be sprung on
you at trial.

MS. SWEENEY: So far the
discovery rules don’t require us to depose
everybody.

CHATRMAN SOULES: But if you
are sufficiently in control of the testimony
that you have not taken in discovery, if you
are suﬁficiently control of that to rest
assured that you will have it at trial, why
couldn’t you get an affidavit for summary
judgment proof?

MS. SWEENEY: He’s not a fact

witness to you. He’s not important to you
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unless the issue is raised. He’s a rebuttal
person. I mean, I can see all kinds of traps
being built in that if you didn’t talk about
it in discovery, even though it’s not
particularly important and you think everybody
agrees to it, suddenly after discovery people
don’t agree to it anymore. No, we don’t agree
that -- in Sarah’s example, anymore about the
undisputed facts. They are not undisputed
anymore. We are going to raise it with this
new affidavit. We are going to bring up this
new information.

The other gquestion that I would really
love to know is you mentioned earlier, Luke,
when you were explaining the rule that this
addresées the problem, and I would like a
definition of "the problem." You used the
word "problem" and I am not aware of it and I
would like to know what the problem is that we
are fixing with this.

CHAIRMAN SOULES: The Court and
some members of the Bar, as I understand it,
and maybe only some members of the Court, feel
that the summary judgment practice in Texas

should be more aligned to the Federal practice
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so that summary judgments are more easily
obtained, and the impetus is to move to the
Federal rule. Now, there is a good bit of
resistance on the committee to doing that, at
least while discovery is available.

MR. SUSMAN: This represents a
Missouri compromise.

CHAIRMAN SOULES: So that moves
that problem that away.

MR. SUSMAN: This was a big
compromise because, I mean, some of us are
its entirety in the state system, and if we
can hold it at bay until discovery is over,
until essentially the eve of trial when the
party who’s got the burden ought to be in a
position to marshal his evidence and create a
fact issue, we felt that was as good as we
could hope for in the current environment.

I mean, that’s the rationale for it.

It’s better than just a full-fledged adoption
of Celotex. I mean, there are a lot in this
room that would be very happy living under the
current regime, but I’m not sure that will

happen.
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HONORABLE SARAH DUNCAN: Maybe,
Luke, could --

CHAIRMAN SOULES: Justice
Duncan.

HONORABLE SARAH DUNCAN: Maybe
we could vote just conceptually under current
regime, Celotex, and the Missouri compromise.

CHAIRMAN SOULES: Okay. Could
I ask a question before we do that? I thought
in this rule or maybe it’s -- I have seen
several versions of these flowing in the last
few weeks. Does this continue to say in the
summary Jjudgment rule that the judge can grant
additional time for discovery in the interest
of justice, or has that been dropped?

HONORABLE SCOTT BRISTER: We
consolidated all the stuff about continuance,
and that was kind of -- my opinion was
everything in current Rule 166 about
continuances is identical to what’s in current
Rule 251, and so we just cross-reference it.

MR. ORSINGER: That’s a
different question. He’s asking about
reopening discovery.

CHAIRMAN SOULES: Yeah. I
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think the reason that that was expressed in
166a was that it could suddenly beconme
apparent at the time a motion for summary
judgment is filed that a party needs discovery
they hadn’t anticipated. And that could be
before‘or after discovery period closes, but
there is not -- the answer to my gquestion is
there is nothing about continuances in the
proposed rule; is that right?

MR. SUSMAN: Yes.

HONORABLE SCOTT BRISTER: No.

MR. SUSMAN: Second sentence of
paragraph (4d).

CHAIRMAN SOULES: Of paragraph
(d), dog?

MR. SUSMAN: Yeah. (D), dog.
"The court may continue the hearing pursuant
to Texas Rules of Civil Procedure 251."

HONORABLE SCOTT BRISTER: And
so, for instance, the first -- actually
because the whole section of the 250s is
continuance and the first sentence of 252 is
"If the ground for such application," meaning
for cortinuance, "be want of testimony, the

party applying therefore shall make affidavit
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that such testimony is material, showing the
materiality," all the things that you do with
a affidavit in support of a continuance on
summary judgment. It’s all identical, except
spelled out more clearly, and why not -- why
say it twice?

PROFESSOR DORSANEO:

Mr. Chairman?

CHAIRMAN SOULES: Bill
Dorsaneo. Then I will go around the table
counterclockwise.

PROFESSOR DORSANEO: With
respect to the Celotex standard, I haven’t had
a Federal summary Jjudgment case here in the
last year or'so, but has it -- so I have a
question. Is it the case now across the
circuits that the plaintiff must produce in
order to raise a fact issue admissible
evidence or evidence that’s in a form that’s
admissible at trial? That’s not what Celotex
itself holds, and this gets back to Paula
Sweeney'’s point and, frankly, the point that
you just made.

What do you do when the plaintiff could

say there is a fact issue in this case and I
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plan to raise that fact issue at trial by
calling John Jones, who was within subpoena
range, and asking him these gquestions?
Perhaps, I can’t get an affidavit from John
Jones because he won’t give me one, and I will
not vote for a rule that forecloses a
plaintiff on that technical basis when they
could provide information that should be
satisfactory to the court that would indicate
that they will survive a directed verdict
motion at trial by calling a particular
witness and asking that witness questions.

MR. SUSMAN: I mean, I don’t
guite understand that, what you’re saying.
Don’t you have to have what that witness is
going to say in affidavit form or deposition
form?

MS. SWEENEY: No.

CHAIRMAN SOULES: Under
Celotex?

MR. SUSMAN: No.

HONORABLE SCOTT BRISTER: You
can just assert it, Jjust baldly assert it?

MR. SUSMAN: The Federal
rules --
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HONORABLE SCOTT BRISTER: “T
think he’s going to say -- I think he’s going
to say the light’s red."

CHAIRMAN SOULES: Just a
moment. One at a time.

HONORABLE SCOTT BRISTER: "I
hope he’s going to say the light’s red."

MR. SUSMAN: I mean, the

Supreme Court in the Matsuhita case, which is

was you couldn’t prove that the Japanese
electronics makers were conspiring to set
predatory prices. I can solve that by just
filing something that says, "I could call one
of these guys to trial and they will admit
that they fix prices"? I mean, that’s not
what that case means. You have got to produce
evidence that they were fixing prices.
CHAIRMAN SOULES: Bill.
PROFESSOR DORSANEO: I could
certainly prepare an affidavit that says
something like this, that I talked to the man
or one of my clients talked to the man at a
parti;ular point in time, and he at that time
said this and that, and that might all be
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true. You know, I expect him to repeat it,
but that’s not going to be admissible
evidence.

It’s more than, you know, there is
substance to what you say, but there is still
a technicality aspect to it as well when I
have to make sure that this evidence is
admissible at trial because of the, you know,
hearsay problems and other similar problems.
And I may have a real basis for saying that
when I go to trial I will have this in
admissible form under the trial rules, and
these rules are different and more strict,
probably because summary judgment was meant to
be hard to obtain and the burden was on the
movant. Now, if we are going to change it
around, the strictness that protected the
nonmovant, it hurts the nonmovant.

CHAIRMAN SOULES: Okay. Going
down this -- Paula Sweeney.

MS. SWEENEY: Just to follow up
on what Bill said, there are times when I know
I'm going to get X evidence at trial because
I'm going to subpoena so-and-so, who 1is
hostile as can be to me, and I’m going to make
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him say it.

PROFESSOR DORSANEO: The
defendant.

MS. SWEENEY: By way of
example, and I can’t go get an affidavit from
him, and I may have chosen for good, valuable
reasons not to depose such a person. So there
is nothing on the record, I have saved
judicial resources by not deposing everybody
in the world and haven’t beaten them about the
head and shoulders to extract this whatever
from them because I know I can get it at
trial, haven’t chosen to share with them how I
intend to do that because I still believe
there is such a thing as trial strategy. And
I am going to get it and I know I am going to
get it, but I don’t have it now because I’m
not in trial and I can’t subpoena him to give
me an affidavit. And something needs to be
built in to make sure that that’s possible.

CHAIRMAN SOULES: Okay. After
Paula, Joe Latting.

MR. LATTING: If we were going
to do something like the committee suggested

in the rule in subdivision (e) and say that,
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"(2), when the response is due after any
applicable discovery period is closed and the
moving party specifically states as a ground
for summary judgment that no evidence exists
on an element in the claim, then the
responding party has the burden of raising the
fact issue on that element."

Couldn’t we say that "Upon proper motion
the court shall extend the discovery period
with the limited purpose of responding to
that"? If that’s the problem, isn’t that the
solution?

CHATIRMAN SOULES: Okay.

HONORABLE SCOTT BRISTER:
Automatically or -- because if it’s automatic
then people -- there is no reason to have a
discovery window. People do some discovery,
it runs, they decide they want to open it up
again, and somebody files a motion, and it
automatically opens it back up, and you have
got no discovery window left.

Or do you mean if you are in Paula’s
situation you can go and explain that to the
judge? Because as I understand it under the

discovery rules the judge can always reopen
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the window, correct?

MR. SUSMAN: Right.

HONORABLE SCOTT BRISTER: But
you have to get the judge to do that. You
can’t just the parties decide to do that.

MR. SUSMAN: Correct.

HONORABLE SCOTT BRISTER: So
then if you were in Paula’s situation, you go
ask the judge, explain why you do it, take the
defendant’s deposition or whatever you need to
respond to the summary judgment.

MR. LATTING: Well, if I could
answer --

CHAIRMAN SOULES: Okay. Joe,
go ahead, and then I will get the rest of you.

MR. LATTING: If T could answer
your question, it seems to me what happens is
this: We get through with discovery, and the
other side moves for summary judgment. I’m
the respondent. I say, "Well, they have moved
that Ivdon’t have any evidence on Point A and
I know I can get some." And so I tell the
other side I’d like to take so-and-so’s
deposition. The other side says, "No, you

can’t do that. The discovery 1is closed. Too
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bad for you.™"

It seems to me that it’s going pretty far
to say that I have to go in and face a
discovery -- I mean, a summary judgment motion
where I have the burden of raising a fact
issue, but I don’t have any way to raise it
unless I can do what Paula says, which is just
to say that, "Well, when I get to trial I will
raise it," and that doesn’t seem to solve the
problem, Celotex problem, either. That sort
of gets us to the law using affidavit as a way
out of a summary judgment.

CHAIRMAN SOULES: David
Keltner.

MR. KELTNER: As I understand
the applicable Federal cases now, in answer to
Bill Dorsaneo’s question, I do think it has to
be admissible. So it seems to me there is two
fixes, possible fixes, to the rule. There
seem to me to be two problems with this one,
and Paula has identified, I think very well,
one of them.

The other is, remember, this could very
well be a plaintiff moving for summary
judgment, and quite frankly, if you did it
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strategically, what the plaintiff might do is
allege broadly, as one can still do under the
pleadings, avoid taking discovery of one’s own
persons to prove-up all the elements of one
cause of action that could be somewhat hidden
in the pleadings. Then move for summary
judgment after everything is closed, and quite
frankly, in Federal practice that happens not
infrequently and is not only a legitimate
trial strategy but one that is advocated in
Federal trial advocacy courses. But the point
is whaf happens is you --

CHATRMAN SOULES: I don’t
understand what you just said. I’'m sorry.

MR. KELTNER: Well, the
situation is it could work either plaintiff or
defendant, is what I’m saying; and the
situation is, one, the piece of evidence that
Paula raised that is missing, I’ve got to
depose the affiant, for example, that the
other side puts forward in the affidavit. The
other one is just missing because no one knew
this piece of evidence was going to be
important until the summary judgment time.

CHAIRMAN SOULES: Right.

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING
925B CAPITAL OF TEXAS HIGHWAY #110 + AUSTIN, TEXAS 78746 « 512/306-1003




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3420
MR. KELTNER: Scott, I don’t
think -- I mean, Judge Brister, I don’t
believe 251 solves the problem because that
deals Qith continuance and doesn’t deal with
the discovery window, and we are going to have
to have something I think in this rule to give
the trial judge an opportunity to reopen the
discovery window specifically in the summary
judgment rule because of the switch of
burdens.
If we decide to go with the switch of
burdens, we are going to have to do that.
That takes care of Paula’s problem to a great
extent, and it takes care of also the problem
of the fact no one thought was an important
issue, in my opinion. So I think it’s going
to have to be more than 251. I think it’s
going to have to be reopen discovery window,
and I think we will have some case law talking
about a judge abusing his or her discretion
and refusing to reopen the discovery window
based on that.
CHATIRMAN SOULES: Mike Prince.
MR. PRINCE: Real quick to

support David’s point, Mr. Chairman, Rule
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56 (f) of the Federal rules deals specifically
with getting a continuance in order to respond
to the Rule 56 motion, and there is a good bit
of case law on that about how -- under what
you have to prove to show that you are
entitled to a continuance for further
discovery in order to be able to respond to
the motion. 1It’s pretty well developed.

CHAIRMAN SOULES: Well, 252
really doesn’t get at this either because it
says the only way you can go get evidence is
to show that you used due diligence to procure
the testimony. So if this is a big surprise
suddenly, you can’t -- I don’t know how you
show due diligence.

MR. KELTNER: Luke, it’s even
worse than that. It’s the use of it at trial,
and it)s the reason to postpone, but all the
case law on it is about a trial setting and
all the 250 series is going to deal with that.
I think we are going to have to have a
separate provision regarding reopening the
discovery window on a witness no one thought
was important. Otherwise, we are going to

have a consequence for a lawyer misjudging
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what evidence was important on maybe some
technical part of the case that’s really not
terribly in controversy.

CHATIRMAN SOULES: Judge McCown.

HONORABLE F. SCOTT McCOWN:
Well, I agree with David and I have a sentence
to propose, but before I do that, you’re going
to have one disadvantage or the other. There
is no way to create a rule that allows a judge
to grant a summary judgment on a no evidence
case and allows Paula to try her case where
she’s going to get the defendant a la Perry
Mason to admit he did it.

I mean, you have got to pay the cost one
way or the other and you may tilt it, but you
are either going to live in a regime where the
no evidence case, the trial judge just can’t
get rid of or a regime where a few of Paula’s
cases go by the board so we can have summary
judgment in the no evidence case. And I think
what this group has to decide is whether they
are going to take a stand for the present rule
and advise the Court that we think they ought
not leave the present standard or whether

maybe we are going to face political reality
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that they are going to leave the present
standard regardless of our advice and fashion
a compromise that we think is better than what
they might do unadvised by us.

And that’s what the committee tried to
do, was fashion a compromise, which is that
subdivision (e), and I think what David is
suggesting and what Joe is suggesting is we
just add a sentence along the lines of, "Leave
to take additional discovery outside the
discovery period may be granted or shall be
granted when a respondent shows that it may be
responsive to the claim of no evidence." And
so just say expressly that if they have moved
on no evidence, you are outside the discovery
periodl you’re the respondent, but you can
show that you need some discovery, and it may
be responsive to that claim. That doesn’t
solve Paula’s problem, but you can’t get
there.

MR. LATTING: How about "should
be granted"?

HONORABLE F. SCOTT McCOWN:
"Shall."

MR. LATTING: "Should."” It’s
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in the middle.

CHAIRMAN SOULES: Okay. Judge
McCown, I think we are going to get to the
point, though, where the committee is going to
want this requirement for additional discovery
to be whether within or without the discovery
period, like it is today.

MS. SWEENEY: Say that again.

CHAIRMAN SOULES: They are
going to want this because there is nothing --

HONORABLE F. SCOTT McCOWN:
That’s right.

CHAIRMAN SOULES: There 1is
nothing that precludes a party moving for
summary judgment inside the discovery period.

HONORABLE F. SCOTT McCOWN: But
the rule doesn’t operate inside the discovery
period.

MS. SWEENEY: It doesn’t shift
the burden.

HONORABLE F. SCOTT McCOWN: The
burden is only shifted if you are outside the
discovéry period.

CHAIRMAN SOULES: But today

under the Texas rule there is an express
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provision that the judge may permit further
discovery before ruling on the motion, and I
think we want to preserve that.

HONORABLE SCOTT BRISTER: In
other words, if you want a continuance, you
can also get one whenever.

HONORABLE F. SCOTT McCOWN:
Yeah. Well, we can put that back.

MR. SUSMAN: (G), it’s in (9g).
It’s subdivision (g).

HONORABLE F. SCOTT McCOWN:
Yeah. We can put that back.

PROFESSOR DORSANEO: That’s the
same thing that Mike Prince was talking about
in the Federal rule as subparagraph (f) or
paragraph (f). Ours is (g), and we ought to
put it back in with or without some
accompanying language of the type stated by
Judge McCown.

HONORABLE F. SCOTT McCOWN:
Yeah. We can do that.

CHAIRMAN SOULES: Your
proposition was to have it apply to a motion
filed after discovery was closed, and I’m just

suggesting we are probably going to want it to
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apply no matter when the motion is filed.

HONORABLE F. SCOTT McCOWN:
Right. But maybe, maybe -- yeah. I agree
with you it out to apply whenever, but maybe
have a special tag on this no evidence point
that it shall be granted if there is going to
be discovery responsive to the no evidence
point.

HONORABLE DAVID PEEPLES: I
think a lot of our discussion has been
assuming that we are talking about the great
big cases which take a long, long time. I
deal with a lot of cases where, you know, we
get to trial in seven months in Bexar County.
It’s a nonjury trial, as fast as you can agree
on it. They will never reach the discovery

deadlihe, and I have had a good many cases

-where usually the defendant moves, didn’t

quite prove as a matter of law that there is a
no fact issue. I ask the plaintiff’s lawyer,
"Are you going to be able to raise a fact
issue?"

"No, I don’t think so, but I want to keep
this case on file and put them to the line."

And under this rule you can’t grant a summary
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judgment in a case where the plaintiff has
admitted either on some causes of action or
the whole thing "I don’t think I am going to
be able to raise a fact issue. I'm hoping,
hoping they will pay me something.™"

And so I think it’s wrong for us to
assume that we are talking about great big
cases here. Yeah, there are great big cases
where this will apply, but I deal and a lot of
us deal with many cases where something is
alleged and they are not going to be able to
raise a fact issue. Everybody knows it, and
the court ought to have the discretion to
grant summary judgment on that.

CHAIRMAN SOULES: So are you
suggesting then, Judge Peeples, that Celotex
should apply -- we should just not --

HONORABLE DAVID PEEPLES: I’m
not sure I know what the time periods are in
Celotex, frankly, but I think the courts ought
to have the discretion to not have to wait for
the discovery period.

CHAIRMAN SOULES: Okay. Anne

Gardner.

MS. GARDNER: In Celotex the
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Supremé Court specifically said that the
scheme that it was adopting, like the shifting
the burden of proof, would only apply after
adequate opportunity for discovery, and I just
wanted to add that I wanted to include that
specific language in the committee -- the
court rules committee’s proposed version of
Rule 166a, which is similar to what the
subcommittee is proposing now.

The court rules committee recommended
adopting a similar type of a concept of having
the shifting of the burden of proof for the
reasons as stated by Judge Peeples but not
adopting wholesale the Federal approach across
the board. And I think that it’s important
for the same reasons and I certainly support
it, but I do think that it’s very dangerous to
allow it to be used when there is not adequate
time for discovery.

So I think that we -- as someone else
pointed out, there isn’t a large body of case
law that’s developed on -- I believe it’s
subdivision (g) in the Federal rule that
allows motion for continuance with affidavits,
and the motion for additional discovery in
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connection with that really ought to be set
out in the rule for adequate protection.

I have been on both sides of cases, where
I normally do defense work, but I have been a
plaintiff in a Federal court case where the
defendant hauled off and filed a motion for
summary Jjudgment saying that I could not
produce any evidence, basically no evidence
exists, on an essential element of the
plaintiff’s claim like three months into the
discovery period, and we had to try to scurry
around in 10 days under the Federal rule
instead of 21 and try to produce evidence on
paper in admissible form to prove every
element of our case.

And that is just really, really a harsh
burden to put on a plaintiff when they have
not had adequate opportunity for discovery,
and the whole concept of having -- allowing a
defendant to move based on no evidence or a
plaintiff to move based on no evidence if it’s
an affirmative defense of the defendant has
got to be premised on adequate discovery.

CHAIRMAN SOULES: Chip, I'm

sorry I skipped over you. I apologize.
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MR. BABCOCK: Two points. It
seems to me that it is, I would guess,
relatively obvious that if somebody says that
they need discovery to respond to the motion
for summary judgment, there ought to be
something in this rule that allows that. I
would suggest that we not overlook Rule 252,
which sets out in considerable detail what you
have to show. Because if we don’t apply the
Rule 252, what you are going to have is
perfunctory responses saying, "Oh, I need more
discovery," without the detail that’s required
in Rule 252.

Second, an unrelated point: I wonder,
Steve, if the subcommittee has considered how
you are going to get your motion for summary
judgment heard in advance of trial dependent
upon what the discovery period is. Because
under current practice, for example, in Dallas
County you’re never going to get this motion
heard probably in most courts because the
discovery period ends 30 days before the trial
setting. Most judges in Dallas County, Paula,
are not going to even set your motion --

MS. SWEENEY: That’s right.
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MR. BABCOCK: --— on 30 days
notice. So you’re not going to get heard.
Now, if the proposal that we have before the
Supreme Court on the discovery rules on the
nine-month discovery is enacted, maybe that
will alleviate it somewhat, but it seems to me
that there ought to be a consideration given
here that if we go with the Missouri
compromise about getting your motion heard
somehow in advance of trial so that you are
not having your motion heard -- either not
heard at all or heard on the Monday you’re set
for trial so that you have had to spend all of
the weekend getting ready as if you are going
to try the case, which is a huge waste of time
if you show up Monday morning and the judge
says, "Motion granted."

MR. SUSMAN: I mean, we
considered it only in this respect: Obviously
you can have a summary judgment under our
Missouri compromise. You can file one at any
time and get it heard at any time, but if you
do it before the discovery period is over, you
do it under the current Texas practice.

HONORABLE SCOTT BRISTER: Well,
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not just that. If the response is due after
discovery period.

MR. SUSMAN: That’s right.

HONORABLE SCOTT BRISTER: So
the idea was you can file it two months before
discovery closes.

MR. BABCOCK: I was just going
to ask, is that okay?

HONORABLE SCOTT BRISTER: Then
the discovery -- then you can set it for seven
days after the discovery period closes, which
is still 20 something days before trial,
admittedly not a long time, but at least it’s
before you get everybody in town and bring
them down to the courthouse.

MR. BABCOCK: Well, that’s
better. You are still going to have trouble
in Dallas County. Probably not as much in
Harris County.

CHAIRMAN SOULES: Buddy Low.

MR. LOW: I just want to
address all of the things that are going on
because people have different concepts and so
forth, but one of the things that --

MR. MARKS: Buddy, we can’t
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hear you.

CHATRMAN SOULES: Speak up,
please.

MR. LOW: I don’t want us to
get into the situation where we are trying to
save costs and somebody says, "My God, I’ve
got to take a hundred depositions or I might
get a summary judgment against me." I mean, I
don’t know. I’'m not saying the answer to that
may be that we have to have some door open
where you need to respond. I’'m not addressing
that. I’m just saying we need to stay focused
on the concept that we are trying to save
money, and we don’t want to force people into
taking 100 depositions just to do that.

Now, with that preface, did the
subcommittee for some reason omit when
affidavits are unavailable, like Sarah was
talking about, and a party can present an
affidavit? If I can’t get his affidavit, he’s
in Germany, but I mean, that would answer some
of it. Did you-all consider ~-- is that just
totally deleted?

MR. SUSMAN: We deleted it and

probably as a mistake. I mean, we were led to
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believe or thought that in 251 --

HONORABLE SCOTT BRISTER: Put
it back.

MR. SUSMAN: We can put it
back.

MR. LOW: No, no, no, Steve.
I’m not arguing with you because there is so
much about this I don’t understand and so
little that I do until I just ask the
question.

MR. SUSMAN: We don’t want to
change it.

HONORABLE SCOTT BRISTER: Just
thought it was duplicative, but if people want
it back in...

MR. LOW: Okay.

CHAIRMAN SOULES: Steve. And
then we’ll go around again.

MR. SUSMAN: Well, it seems to
me one of the things we could do fairly
quickly, Luke, would be to take a straw vote
on this issue of whether this group has agreed
upon Celotex, like in the Federal courts, or
current practice or the compromise, kind of a
straw vote. And then we might also go on, I
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mean, if the feeling is that we ought to also
present to the Court something, because in
spite of what we want, you know, I mean, we
might present some stand back, you know, some
alternative rule or something like that, but
we could take that kind of vote and see how
far we get on that.

CHAIRMAN SOULES: All right.
First thing you want to say, ignoring the
political realities, what’s the sense of the
committee on Celotex, the compromise, or the
current rule?

HONORABLE SCOTT BRISTER: Can I
say just one more thing on that argument?

CHAIRMAN SOULES: Judge
Brister.

HONORABLE SCOTT BRISTER: As I
understand from talking to Federal
practitioners and one Federal judge, the
problem with Celotex is -- or one problem is,
putting aside shifting the burden, is when is
adequate discovery and what happens is
whenever you get one of these motions it is a

standard response to say, "I haven’t had

adequate discovery" and so the dispute becomes
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not whether there is a material fact issue,
but you have a disputed hearing, satellite to
and previous to that about how much discovery
has been done and how much is left to do.

The advantage of our compromise is there
is no such a dispute. The discovery period is
closed. Yes, in particularly strong
circumstances a judge can open it back up
again, but don’t forget the whole idea of what
we did all summer was to have a discovery
period, when it started and when it stopped.
If you don’t like that, then we shouldn’t have
done that, but that was the idea and it was

going to be done and you had your case in the

can.

And at the end of that period to my mind
there is very little excuse to say, "Oh, gosh,
I want to do some more." So if you have got

that concept, you start your discovery, you
get on it, and you finish it, then to have a
bright line rule to say, look, no -- generally
speakipg or almost always no additional
discovery. You had a discovery period.

Unless there is some particular -- somebody

dies or something like that when you can
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reopen it, well, you remove the Federal
dispute about have we had adequate discovery.
It’s a bright line rule. Let’s get to the
facts.

I do think that we need to have a
shifting thing on this. Just in the last
three honths I have had to sit through the
first half of two medical malpractice trials
in which everybody knew the plaintiff did not
have a testifying expert. Now, the defendants
in both cases the week before trial came to me
with motions saying, "We have taken the
plaintiff’s expert and he says my guy didn’t
do anything wrong," and I, of course, said,
*That ain’t énough." That’s great if I was a
Federal judge. Motion denied, pick the jury,
call every witness, and sure enough the
plaintiff’s expert gets on the stand, says, "I
don’t think he did anything wrong," and I
direct the verdict and that’s a waste of time
and morey and we all know it and there needs
to be something to do about that.

CHAIRMAN SOULES: Joe Latting.
MR. LATTING: But in connection
with what we said earlier, we don’t
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necessarily need to grant a summary judgment
on it because that’s not =-- I mean, in
connection with Paula’s concern, if there is a
summary Jjudgment on the plaintiff’s motion,
and typically the plaintiff does not have the
evidence, it doesn’t seem to be too much
violence to this discovery period to say then
the court shall reopen discovery for the
purpose or for the limited purpose of
responding to that motion or that portion of
the motion. That’s all you would be
responding to. You are not opening the
discovery period cart blanche. It’s just for
that one thing. The defendant says there is
no evidence as to X and the plaintiff says,
"Yes, there is. I can get some if you let me
take so-and-so’s deposition."

CHAIRMAN SOULES: John Marks.

MR. MARKS: The rule as written
by Steve’s committee says that a summary
judgment can be moved on the basis of no
evidence, that no evidence exists on an
element of a claim. So you have a claim that
has beén pled; we presume, and I would presune

that the plaintiff, if the plaintiff does not
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nonmoving party does not have the
hand or in control of that
present at trial, then he is going
evidence in discovery. And if he
of the evidence, then he doesn’t

it in discovery, you see.

event, I think as written this

would work okay because you are going to do

discovery on the elements of your claim that

you need to
evidence in
judgment is

sense.

is moved on

prove and you don’t have the

hand to prove, and if a summary

moved on you -- I hope I’m making
MR. LATTING: Yeah.

MR. MARKS:

If summary Jjudgment

you, then you have got your

witnesses that you were going to present at

trial, and you know what they are going to

say. All you have to do is get those

affidavits and file your response.

So I think

that it’s perfectly appropriate to have this

kind of a summary judgment after the close of

discovery period.

haven’t spoken yet.

CHAIRMAN SOULES: Rusty, you

Go ahead.
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MR. McMAINS: Well, one of the
things I’m curious about that I really didn’t
notice until John mentioned it is why is it
only that this second part applies to a
plaintiff?

HONORABLE F. SCOTT McCOWN:
Defense is in No. (1).

PROFESSOR ALBRIGHT: Look at
No. (1).

MR. McMAINS: Yes, but they are
different time periods. I mean, No. (2) is --
only talks about "when the response is due
after any applicable discovery period is
closed and the moving party" -- it’s general.
And it just Says "states a ground for summary
judgment that no evidence exists on the
elemen£ of the claim."

HONORABLE F. SCOTT McCOWN:
Subdivision (1) is the law right now.

MR. McMAINS: I understand.

HONORABLE SARAH DUNCAN: No.

HONORABLE F. SCOTT McCOWN: And
that’s why there is no time period on it.

It’s the law now. Subdivision (2) is a new

burden or change in the law, and the time
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periods there is a compromise.

MS. SWEENEY: So the new change
is to make it a one-way rule? That’s what
Rusty is saying.

HONORABLE F. SCOTT McCOWN: No,
no, no.

MR. SUSMAN: Scott, I think all
he was saying is why don’t you insert after
"claim" there the word "defense"?

HONORABLE F. SCOTT McCOWN: I
know what he’s saying. Defense is in
Subdivision No. (1).

MR. McMAINS: Yeah. But the
point is it doesn’t do any violence to put it
there. This basically suggests that there is
no difference, that you always have the -- you
know, that on the affirmative defense that you
have a -- see, I don’t think that the first
one says that you can’t say that there is no
evidence of an affirmative defense.

PROFESSOR ALBRIGHT: What he’s
saying --

MR. McMAINS: The question is,
shouldn’t you be able to say there is no

evidence of an affirmative defense after the
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discovery period is closed --

PROFESSOR ALBRIGHT: Right.

The plaintiffs --

MR. McMAINS: -- and have the
same advantages that the defendant has with
regards to the claim?

CHATRMAN SOULES: David
Keltner.

MR. McMAINS: That’s what I am
getting at, if you are talking about enhancing
the burden.

MR. KELTNER: I want to address
two things, one, what Rusty said is one of the
points I was trying to make earlier and didn’t
do artfully,'and I think that’s right. The
second item -- and I think this is extremely
important. The point has been made that
discovery period without reopening of the
discovery period because the plaintiff
knows =-- either has the evidence in hand or
not, and let me tell you, I don’t think that’s
accurate, and it goes against one of the
philosophies we agreed about going into
limiting discovery.
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The truth of the matter is one of the
reasons we decided to limit by number and time
of depositions, interrogatories, and other
things and then also limit the time for
discovery was that you didn’t need to do
discovery to have to be admissible at trial
and that parties in smaller cases would be
able to go out and just talk to somebody or
get that evidence even from an adverse party
at the time of the trial, and you wouldn’t
need formal discovery to do it.

So to take the position -- and I disagree
with John on this radically. To take the
position that, well, you either have it in
hand or control it or you don’t at the time
the discovery period closed is not accurate
and is a decision contrary or a theory
contrary to what we agreed before. That’s why
I think it is extremely important that you be
able to reopen discovery to some extent if you
follow Celotex.

The Supreme Court in Celotex, as Anne

Gardner said, made it very clear that’s the
case, and I want -- in that regard I want to

correct something I said before or clarify it.
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What Bill Dorsaneo said about Celotex is also

right. Celotex and two of its other companion
cases basically say it doesn’t have to be
admissible into evidence in a contravening
affidavit, that you could do -- and, Steve,
you took exception with what Bill said, but

the truth of the matter is you don’t have to

do that under Celotex.

there were decisions from five of the circuits
that say it had to be admissible to challenge
it, but one of the reasons that Celotex
reached the conclusion it did was saying we
are giving you some due process over here
because all you have got to raise is the
suggestion. That’s completely contrary to
Texas practice, which has been it’s got to be
admissible into evidence; and if, you know,
for example, if the affidavit is not made on
personal knowledge, like Jennings vs. KFE
issue, you don’t get it in.

So my point is two-fold. If we don’t
have a reopening of the discovery period

resting within the discretion of the court, we

will have gone against one of the theories we
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initially adopted to limit discovery, and I
think that would be wrong. Now, I am for the
Celotex after the discovery cut-off, but I
would not be for it if we did not allow a
reopening of that. And, Judge Brister, I
recognize that there is a problem in Federal
we need additional discovery, but I think
those are decisions pretty easily made. I
mean, if you deposed somebody on that issue,
maybe that was your chance, and that’s a
given.

CHAIRMAN SOULES: Go ahead,
Alex.

PROFESSOR ALBRIGHT: I think
everybody in the subcommittee recognized that
there would be reopening discovery in some
situations. I don’t think that is an issue.
I don’t think we should vote against the
compromise because of that. I think we all
agreed that that should happen. I think it’s
just after the discovery period you have to
come forward with some specific discovery that
you need to take in response to the summary
judgmept motion, and I think that’s what
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everybody has been saying around here. So I
don’t think that’s an issue anymore. I think
that’s what we all had in mind.

CHAIRMAN SOULES: Richard
Orsinger.

MR. ORSINGER: I want to
support Rusty’s suggestion that we include
defense in this switching of the burden of
proof, and I want to propose that rather than
having three alternatives to vote on that this
compromise be offered with a discovery safety
valve clause written in this rule, not in the
general discovery rule, because I would feel
much more comfortable voting for the
compromise khowing that there was a sentence
that the court has the discretion to permit
discovery on certain issues that were raised
in the proceeding, summary judgment
proceeding, and I would probably vote against
it if you are not going to guarantee me a
clause like that.

PROFESSOR ALBRIGHT: I think we
have all agreed to put that in in the
subcommittee. As I understand it, we have
said, "Let’s put it in.™"
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CHAIRMAN SOULES: John Marks.
MR. MARKS: Going back to what
Mike Prince said, why couldn’t we add
something like is in the Federal Rule 56(f)?

CHAIRMAN SOULES: Read it,

please.

MR. MARKS: Okay.

PROFESSOR DORSANEO: It’s in
our rule right now. The same exact language

is in our 166.

HONORABLE SCOTT BRISTER: Yeah.
Put it back in. Just trying to save trees,
that’s all.

MR. MARKS: You want me to read
it?

CHATRMAN SOULES: All right. I
don’t know which to vote on first, the chicken
or the egg, but it seems that probably there
would be more of a comfort level on deciding
either this rule up or down, either compromise
up or down, or current rule compromise or
Celotex, however we may articulate that, if we
first take a consensus on whether there should

be a limited ~- be available to the parties a

motion for a limited reopening of discovery in
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the face of a summary judgment motion. So I’m
going to do that first.

How many feel that there should be
available to the parties a motion for a
limited reopening discovery in the face of a
summary judgment?

| MR. HATCHELL: Whatever the
rule is?

HONORABLE SARAH DUNCAN:
Whatever the rule?

CHAIRMAN SOULES: 27. Those
opposed? Okay. None opposed. So all are in
favor of that.

MR. SUSMAN: With that
amendment could we see whether people will
support the compromise?

CHATIRMAN SOULES: Okay. Now,
those in favor then of a compromise that --

MR. SUSMAN: Shifts the burden.

CHAIRMAN SOULES: =-- shifts the
discovery period closes but prior to the
closure of the discovery period preserves the
current Texas practice.

MR. LATTING: Question. Are we
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talking about just about subdivision (e)?
CHAIRMAN SOULES: I‘’m not
talking about any subdivision. I am not
talking about anything that’s on paper.
MR. LATTING: Well, he’s saying
"yes," and you’re saying "no."

CHAIRMAN SOULES: No. I'm

saying, "no."
MR. SUSMAN: He’s the chairman.
CHAIRMAN SOULES: We are not
talking about anything on paper. We are not
talking about anything on paper. We are

talking about this concept so that once we
have a consensus, particularly if it’s heavy
in one direction or another, we can better, I
think, approach the specific complaint.

MS. SWEENEY: Could you define
"in favor of"?

MR. McMAINS: When forced to
change;

MR. MARKS: State the concept.

MR. BABCOCK: Paula makes a
good point.

MS. SWEENEY: ©No, I’m serious
about that actually.
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CHAIRMAN SOULES: I do want to
try to respond to your question, and I don’t
understand what you’re asking. Paula, please
help me.

MS. SWEENEY: Well, I mean, in
favor of if we have to have something is this
okay, or are we going to address the threshold
question of do we want this in the first
place?

MR. KELTNER: I thought this
was the threshold.

MR. LATTING: What is "this"?

MS. SWEENEY: Shifting the
burden, changing an unbroken system.

CHAIRMAN SOULES: Well, we have
a rule right now. This is a proposed change
to the rule. The proposed change to the rule
is to basically preserve the current Texas
practice up to the close of discovery and
after the close of discovery to change to the
parties and summary judgment practice.

Okay. Those in favor of the proposed
change show by hands. 14.

Those opposed? Ten. So it’s a close
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vote of 14 to 10, but that’s as good as we can
do.

MR. BABCOCK: Wait a minute.
Wait a minute.

CHAIRMAN SOULES: Okay. Chip
Babcock.

MR. BABCOCK: There is some
confusion here about -- there is at least some
"no" votes in that ten that want to go further
than the compromise toward Celotex, and there
is some in that ten that don’t want to go as
far as the compromise.

MR. SUSMAN: Right. That'’s
exactly right. Well, I was getting ready to
switch my vote.

HONORABLE SARAH DUNCAN: Very
true.

CHAIRMAN SOULES: So do you
want a consensus on that?

MR. BABCOCK: Well, the
original proposal Steve had was to take three
votes.

MR. SUSMAN: Three
possibilities.

MR. BABCOCK: Let’s have
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current practice, compromise, Celotex.

CHAIRMAN SOULES: Everybody
vote just once.

MR. KELTNER: Let’s not perfect
the tradition.

CHAIRMAN SOULES: Early and
often I know is the practice, but the
Democrats have somehow lost that, that notion.

HONORABLE SARAH DUNCAN: Not in
San Antonio.

CHAIRMAN SOULES: Maybe the
Republicans have picked it up. I don’t Kknow.
Anne Gardner.

MS. GARDNER: There is another
middle ground between the compromise and
Celotex, and that’s the court rules
committee’s proposed rule which just shifts
the burden of proof without regard to the
discovery period, but it does have the
opportunity for additional discovery whenever
the motion is filed.

MR. SUSMAN: When does it shift
it?

CHATRMAN SOULES: Okay. Well,
we have a unanimous directive to --
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MS. GARDNER: Yes. It shifts
any time, but it presupposes you will have
adequate time for discovery or else you would
get a continuance with an additional
opportunity for discovery.

HONORABLE SCOTT BRISTER: Isn’t
that the same as Celotex, Anne?

MS. GARDNER: Well, not really
some other respects. It goes further than we
would Qant to go. It gets into a
philosophical difference, I think, on how much
discretion a Federal judge is given in
deciding whether there is some evidence; and
they can, yoﬁ know, look at it qualitatively
and so on and so forth that we don’t want to
do.

HONORABLE SCOTT BRISTER: Well,
right.

MS. GARDNER: Maybe it is the
same as Celotex.

HONORABLE SCOTT BRISTER: On
this issue it seems like it is.

CHATIRMAN SOULES: Let me ask

you this, Anne, for clarification. We have a
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unanimous directive that there be available,
at least, a motion for limited additional
discovery in the face of a summary judgment
motion. So assume that. Then does the State

Bar Rules Committee, it basically adopts the

judgment practice?

MS. GARDNER: VYes, it does, and
the fegling of the court rules committee was
that the whole reason for shifting the burden
of proof or adopting the Celotex approach is
to make a summary judgment motion a more
efficient vehicle for eliminating
unmeritorious claims and defenses. And the
cost of litigation is not going to be cut down
any if you have to go through an entire
discovery period before you can invoke the

And so it doesn’t really do that much
good to have it if you are almost up to within
30 days of trial before you can even use it.
You have wasted all that time on discovery on
other aspects of the case if you can’t get to

the jury on an essential element, but the

defendant can’t do anything about it until the
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time of trial. In other words -- well...

CHAIRMAN SOULES: Okay. I’'m
really not --

MS. GARDNER: I don’t see what
good having a Celotex type motion available is
going to do if you can’t use it until you are
almost to the trial stage anyway. Why not
just wait and move for a directed verdict?

MR. BABCOCK: Just to follow up
on that briefly, and my point was that the
compromise as written here conceivably could
even exacerbate that problem because not only
do you have to wait until all the discovery is
done, but because of the way these motions are
set you are going to be right up on the eve of
trial preparing for trial before your motion
is heard.

HONORABLE SCOTT BRISTER: If I
could respond to those?

CHATRMAN SOULES: Judge
Brister.

HONORABLE SCOTT BRISTER:

Number one, in a lot of courts the discovery
period is not going to be closed right before
trial.
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MR. BABCOCK: I recognize that.
HONORABLE SCOTT BRISTER: It
may be closed right before the first trial
setting, but that may be a long time before
the trial. So you may save a lot of time.

Number two, and there is some
disagreement about this. I think under the
discovery rules we have sent to the Court I
could imagine a situation where I could
shorten the discovery period. You tell me
that they don’t have evidence of it, they are
never going to have evidence of it, and
because of some quirk about this point I can’t
put an affidavit contrary. Remember, you can
always do that.

You have got proof that they will never
do it, and your guy can swear to it, that they
will never be able to do it. You can file it
any time. And when? As long as you carry the
burden, but just for some quirk it’s a
situation they don’t have evidence, they will
never have evidence, and I can’t prove to the
contrary. I mean, under the third track the
judge did always adjust the discovery period

to be something different and if -- you know,

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING
925B CAPITAL OF TEXAS HIGHWAY #110 + AUSTIN, TEXAS 78746 + 512/306-1003




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3457
subject to whether that was arbitrary and
stuff. So I think that will take care of that
problem.

CHATIRMAN SOULES: Okay.

even discussing here that has to do with
whether the response has to be or the summary
judgment proof has to be in admissible form or
can be in some other form, the differences in
how trial judges can approach the
determination of legally insufficient or
sufficient evidence and that sort of thing. I
am not trying to talk about those parts of
Celotex if that’s okay. We will set those

Really what I am trying to get at here or
get the committee to focus on is the burdens
practice. Okay. Again, we are going to vote
on three options, if you will all vote once
only. One will be to preserve the Texas
practice at all stages. Second will be the
compromise that we just voted on, 14 voted in

favor of, and the other would be to change to
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Okay. Number one, those in favor of
preserving the current Texas practice at all
stages.

PROFESSOR ALBRIGHT: What'’s
this vote?

HONORABLE F. SCOTT McCOWN:
Current.

PROFESSOR ALBRIGHT: Current
Texas rule.

CHATIRMAN SOULES: Ten. Okay.
Those in favor of moving to the Celotex
burdens at all stages? Nine.

Those in favor of the compromise package?

HONORABLE SCOTT BRISTER: As
usual, the minority.

MS. SWEENEY: Well, I want to
vote twice because I’m in favor of this if I
can’t have what I want.

CHAIRMAN SOULES: Seven.

HONORABLE SCOTT BRISTER: So
now let’s vote between the two extremes.

MR. SUSMAN: It seems to me
it’s so close that the compromise is
probably --

HONORABLE SCOTT BRISTER:
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That’s. what a compromise is.

MR. SUSMAN: The fact is we are
split right down the middle on the vote.

HONORABLE F. SCOTT McCOWN:
Well, the way you do it scientifically is you
eliminate each extreme and see if that drives
it toward the compromise, and of course, it
will. |

HONORABLE SCOTT BRISTER: The
least supported, of course, is --

CHATRMAN SOULES: All right.

MR. SUSMAN: It’s a vote for
the compromise. Why don’t we take a vote for
the compromise and see now that everyone knows
how we stand?

HONORABLE DAVID PEEPLES: Can I
suggest something?

CHAIRMAN SOULES: Judge
Peeples.

HONORABLE DAVID PEEPLES: If
the Supreme Court wants to leave it as-is,
they know how to do that. Why don’t we send
them the compromise and some language where
committee or something like that and let them
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decide it, which they are going to do anyway?
We can help them with the drafting, and they
can make the decision.

CHAIRMAN SOULES: All right.

As I uhderstand it, this committee least
favors the compromise. So that’s off.

MS. SWEENEY: No. That’s not
right at all.

CHATRMAN SOULES: That’s how we
just voted.

HONORABLE SCOTT BRISTER:

That’s how everybody just voted. It went down
in flames.

MS. SWEENEY: No. Because you
didn’t let us vote how we wanted. If you tell
us, okay, now take as a given the Court is
going to change it, that’s going to change my
vote. Then I abandon what I can’t have, and I
will vote for the other options.

CHAIRMAN SOULES: All right.

We will take --

MR. YELENOSKY: Take a vote on
people’s first choice and second choice, and
you will have it.

HONORABLE SARAH DUNCAN: Luke,
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assume that the Court is going to move away
from current summary judgment practice. Do

CHATIRMAN SOULES: All right.

MS. SWEENEY: There you go.

MR. SUSMAN: That’s a good way
to vote.

CHAIRMAN SOULES: Okay. Did
everybody hear what Sarah said? Celotex.

MR. LATTING: If the court is
going to move away from the current summary
judgment --

CHATRMAN SOULES: Hold up hands
for Celotex at all stages. Eight. Okay. And
then those circumstances she just suggested,
those in favor of the compromise. 18.

MR. SUSMAN: It took Paul Gold
and I exactly two minutes to figure this out
in our first meeting.

CHAIRMAN SOULES: Eighteen to
eight.

MR. LOW: Luke, could I ask a
gquestion?

CHAIRMAN SOULES: Buddy Low.

MR. SUSMAN: Two minutes.
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MR. LOW: All right. 1If the
Court, to make it simple for the Court --

MR. YELENOSKY: Less democratic
but it works.

CHAIRMAN SOULES: Wait a minute
now. Buddy Low has got the floor.

MR. LOW: To make it simple for
the Court, if they want to follow it, they
have got the current rule. If they want to
follow totally Celotex, that came about by the
Federal rules.

HONORABLE SCOTT BRISTER: No.
No.

MR. LOW: Pardon?

HONORABLE SCOTT BRISTER: The
Federal rule is identical to the state rule.
it.

MR. LOW: I understand, but
Celotex didn’t overrule the Federal Rules of
Procedure, did it?

HONORABLE SCOTT BRISTER: It
just added something that ain’t in the rule at
all.

PROFESSOR DORSANEO: Celotex
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just said it means something different from
what it’s meant before. It was a fraud.

MR. LOW: I understand, but if
they want to do that, the Court can very well
do that on their own, but there are
differences in Federal and state and --

HONORABLE SCOTT BRISTER:
Absolutely.

MR. LOW: -- if they want to
adopt that, they can say, "Okay. We have got
the Federal rule now. Celotex applies," and
then put a window like we are talking about
for discovery. And then the third thing we
give them is what we voted on and try to reach
a compromise;

CHAIRMAN SOULES: Well, does
the committee want to send the Court two
versions?

MR. LOW: No, no, no, no. I’m
merely making a statement it would be simple
for the Court to on its own if they decide one
of the other versions, the way it is, Celotex,
they could do that simply. So I’m saying I

think our duty would be to give them what we

think is the best compromise.
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CHAIRMAN SOULES: Well, the
consensus that we have gotten so far, as I am
perceiving it, is we have the discovery part
of it that we talked about and then we have
the compromise and that that be sent to the
Court as our recommendation.

MR. LOW: That’s my
understanding.

CHATIRMAN SOULES: Okay.

MR. SUSMAN: Could I ask
another guestion? I mean, kind of a general
question, and that is could we get a straw
vote as to whether people think the correct
approach in drafting is to rewrite the whole
thing as we have done or to leave everything
as-is except introduce the compromise.

Bzcause basically everything is here. I
mean, everything is -- and that would help us,
if you-all think that the rule as-is works
great and we could go through the current rule
and just if there is some real problem with
something, change it, and we just change the
burden somewhere and don’t rewrite. I mean,
that would help us.

CHATRMAN SOULES: There 1is not
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much appellate litigation on summary judgment
procedure anymore.

MS. SWEENEY: Now.

CHAIRMAN SOULES: Right now.

MS. GARDNER: But there will be
if we change the rule language.

CHAIRMAN SOULES: If we add
this paragraph that engrafts Celotex after the
discovery window closes, then there is going
to be some appellate litigation about what
that means. If we change the rule, then we
are going to generate appellate litigation
from one end to the other.

HONORABLE SCOTT BRISTER: I

disagree with that.

CHAIRMAN SOULES: Judge Brister

disagrees.

HONORABLE SCOTT BRISTER: I
mean, listen to this. This 1is the things you
can -- "The judgment shall be rendered

forthwith if (i) the deposition transcript,
interrogatory answers, other discovery
responses are set forth in the motion or
response and (ii) pleadings, admissions,
affidavits, stipulations, and the parties
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authenticate --" I mean, you can list
everything in the rules in this rule, which is
what this does, but it adds nothing.

There is no reason to have paragraph (a)
be "The claimant can move for summary
judgment" in ten lines and then paragraph (b),
oh, and anybody else can move for summary
judgment, too. Except to just be like the
Federal rule there is no reason to have a rule
that is hard to use. I mean, how long -- if I
have told you "Find me in the rule where it is
that you can use request for admissions," we
all have to stop, let me -- this is no -- this
is just a lot of o0ld verbiage we need to junk.

If there is any change, and there is
none, then obviously we ought to keep it, and
if you need a footnote to say we intended no
change, we just intended to get rid of
language that is just a list of things, that’s
what we did in Rule 215. Remember, 215 covers
four pages single-spaced and lists everything,
tries to, that attorneys could ever do wrong,
and that makes no sense to try to do that, and
it’s not changing the law to say "if you

violate the discovery rules" rather than
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listing everything people can do wrong.

CHATIRMAN SOULES: Justice
Duncan.

HONORABLE SARAH DUNCAN: What I
would suggest is that the subcommittee take
the current rule as written, if you think it
is surplusage, strike it.

HONORABLE SCOTT BRISTER:

That’s what we did. Been done.

HONORABLE SARAH DUNCAN: Well,
no, that’s not what you have done because dne
of the things that you left out is the
question that is most being litigated in our
court on summary judgment procedure, with
which we have a conflict with the El1 Paso
court, as to when an expert’s supporting proof
needs to be attached, when the objection has
to be made, when it can be sustained, what do
you do‘when you sustain it. But you left out
all of subsection (f) and got rid of Ceballos
and Nesh and we don’t know anymore.

CHAIRMAN SOULES: Well, I asked
your subcommittee chair if you could give me a
redlined version of this old 166a for us to

see at this hearing, at this meeting, and I
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was advised that it was so changed that it
would not make sense to even try to do that.

MR. SUSMAN: This is true. But
it doesn’t mean it has to be this way, though.

CHAIRMAN SOULES: So there is a
disagreement on the committee about just
exactly what the approach is.

HONORABLE SARAH DUNCAN: But if
it’s surplusage, it can be stricken. We can
all agree that it’s duplicative and it can be
stricken, but we might not agree on what is
duplicétive and what isn’t duplicative.

HONORABLE F. SCOTT McCOWN:
Steve?

CHAIRMAN SOULES: Okay. Judge
McCown.

HONORABLE F. SCOTT McCOWN: Let
me suggest, we have gotten a lot of direction
from the committee, and the Chair has already
said we are going to have to bring this back
at our next meeting. It’s going to be simple
for us to do it both ways. We can take the
present rule, make the one change by adding
the compromise, and have that for you. We can
take the rewrite with the compromise and
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provide the redline. I think Luke’s right
that a redline would help so you could see
exactly what was not there and have that for
you next time so that you could either go with
the present rule with the compromise in it or
the rewrite if you were convinced after
looking at a redline that the rewrite was
enough of an improvement to justify doing it.

CHAIRMAN SOULES: Sounds like a
good idea to me. Anybody opposed to that?

MR. SUSMAN: We can do that.

CHAIRMAN SOULES: Alex
Albright.

PROFESSOR ALBRIGHT: Well, I
think we could do a disposition table like we
did for the discovery rules that might make
everybody feel better and also make us focus
on what we are leaving out and what we are not
leaving out, but I think it’s important that
we do not simply adopt old language. I sat
for two years on Bill Dorsaneo’s task force to
rewrite the rules of procedure, and I thought
one of the things we were supposed to be doing
in this task of rewriting the rules was to

make them easier to read and more organized
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and easier to follow. So I would support that
we do that in rules like the summary judgment
rule, which are very difficult to get through.

CHATRMAN SOULES: Justice
Duncan.

HONORABLE SARAH DUNCAN: If you
do it in two set steps, we all know what’s an
intended change and what’s not an intended
change, but when you just come back without a
redlined version --

HONORABLE F. SCOTT McCOWN:
Okay. We will have it.

MR. SUSMAN: We will do it.

HONORABLE SARAH DUNCAN:

-- having rewritten the rule, we don’t know.

MR. SUSMAN: VYou’re right.
You’re right.

HONORABLE SARAH DUNCAN: If I
can just make a couple of points just in
concept, in subsection (b) as now written I
think it entirely changes the burden.

Hatchell and I were talking about this. What
this says now is that if I prove there is no
genuine issue of material fact, I get a
judgment. That’s not what the law is. I
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mean, the "therefore" is just wrong. It gives
a wrong impression that I think we would all
agree is a wrong impression.

HONORABLE F. SCOTT McCOWN:
Where are you?

CHAIRMAN SOULES: Third line.

HONORABLE SARAH DUNCAN:
Current subsection (b), second and third
lines, "shall state specifically why there is
no genuine issue as to any material fact and
why the moving party is therefore --"

HONORABLE F. SCOTT McCOWN:
That came out at subcommittee. I don’t know
why it’s in this draft. We have already
agreed to that. That’s out.

HONORABLE SARAH DUNCAN: Okay.
Subsection (e), I think one of the most common
grounds for motion for summary judgment is
statute of limitations, and we need to either
include in (e) (1) affirmative defenses to
affirmative defenses or otherwise deal with
it.

Also in subsection (e), the way it’s

written right now, if I just plead the statute
of limitations, I have forced the responding

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING
925B CAPITAL OF TEXAS HIGHWAY #110 « AUSTIN, TEXAS 78746 - 512/306-1003




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3472
party to raise a fact issue when the current
rule is that I not only have to plead the
statute of limitations but I have got to prove
it. That will then shift the burden to the
responding party to raise the fact issue
either as to my statute of limitations defense
or as to an affirmative defense to my
affirmative defense, and we haven’t -- this
version doesn’t deal with that.

MR. SUSMAN: Okay. Do you
understand that, Scott?

HONORABLE F. SCOTT McCOWN: I
do. I don’t think I agree if -- what this
says is if I have got a suit on a note and I
am the movant and I plead and I file my motion
for summary judgment and the respondent pleads
statute of limitations, but in his response to
the motion he doesn’t raise a fact issue on
that, then I win. He’s got -- it says the
responding party has the burden of raising a
fact issue on the affirmative defense.

HONORABLE SARAH DUNCAN: Right.
But you’re forcing the responding party to
raise a fact issue on the affirmative defense

when all --
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HONORABLE F. SCOTT McCOWN: I
think that’s the present law. If I move -- if
I sue on a note and I move for summary
judgment and you’ve pled limitations and we go
to the summary judgment hearing and you don’t
raise a fact issue on limitations, it’s not my
burden. It’s yours. I get my summary
judgment.

HONORABLE SARAH DUNCAN: I
guess I don’t understand that’s what (1) says.
So maybe it’s just me.

HONORABLE F. SCOTT McCOWN: And
likewise, on your point about affirmative
defense on affirmative defense it would work
the same way, which is if I move on my note,
you plead limitations, you raise a fact issue
on limitations, I plead discovery rule, then I
have got to raise a fact issue on discovery
rule.

MR. HATCHELL: That is a
change.

HONORABLE F. SCOTT McCOWN: No.
That’s the law now.

MR. HATCHELL: No, it’s not.

HONORABLE F. SCOTT McCOWN: Oh,
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yeah.

PROFESSOR DORSANEO: Not
everywhere,

CHAIRMAN SOULES: And it even
gets fuzzed up more than that because
fraudulent concealment may -- is not treated
the same way as discovery in terms of avoiding
affirmative defense of limitations.

HONORABLE SARAH DUNCAN: And I
am not trying to advocate that it be handled
any particular way. It’s just caused enough
problems in the last ten years or however long
it’s been -- I only know about the last ten
years -- that it seems to me that we ought to
deal with it.

HONORABLE F. SCOTT McCOWN:
Well, what do you think the law is, Bill?

PROFESSOR DORSANEO: Well, on
the discovery rule issue?

HONORABLE SCOTT BRISTER: No.
On the affirmative defense.

HONORABLE F. SCOTT McCOWN: On
affirmative defenses.

PROFESSOR DORSANEO: Well, the

person who has -- is this a person resisting
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summary judgment on the basis of an
affirmative defense?

HONORABLE F. SCOTT McCOWN:
Right.

HONORABLE SCOTT BRISTER: Yes.

PROFESSOR DORSANEO: They must
raise a fact issue on it.

HONORABLE F. SCOTT McCOWN:
Right. That’s what No. (1) says.

CHAIRMAN SOULES: Or defeat the
claim as a matter of law. They could show
limitations as a matter of law.

PROFESSOR DORSANEO: Yes.

Yeah.

CHAIRMAN SOULES: And this
doesn’t accommodate that, either. The due
date on the notes is more than four years old.
That’s not even a fact issue at that point.

PROFESSOR DORSANEO: But on the
discovery rule it is different.

HONORABLE F. SCOTT McCOWN:
Well, the discovery rule may have been the
wrong example then, but you agree that
subdivision (1) here, (e) (1), you think that
accurately states the law?
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PROFESSOR DORSANEO: Yes.

HONORABLE F. SCOTT McCOWN: All
right.

PROFESSOR DORSANEO: I probably
wouldn’t use the word "to avoid judgment,"
words "to avoid judgment," but I think in
substance it does state the law accurately,.

HONORABLE F. SCOTT McCOWN:
Okay. So just put a comma after "defense" and
take out "to avoid judgment."

HONORABLE C. A. GUITTARD: Take
out "then," too.

HONORABLE SCOTT BRISTER: Take
out "then," too.

HONORABLE F. SCOTT McCOWN:
Yeah. Okay.

MR. SUSMAN: What are you
doing, Scott, now?

HONORABLE SCOTT BRISTER: Got
it.

HONORABLE F. SCOTT McCOWN:

Just put a comma after "defense" and take out
"to avoid judgment, then."

CHATRMAN SOULES: Richard
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Orsinger.

MR. ORSINGER: I wanted to
mention two things on paragraph (f). It seens
to me to be a very important change that’s
never been mentioned about in the last line if
the testimony is clear, credible, and direct;
and the case law and the rule is clear,
positive, and direct; and by sticking the word
"credible" in there you are either -- you are
doing one of two things.

Either the word is useless because the
trial judge is going to deny summary judgments
on grounds that in the judge’s opinion the
affiant is not credible or the expert is not
credible or the judge is going to grant a
summary judgment and the appellate court is
going to reverse it on the grounds that in the
appellate court’s opinion the affiant or the
expert is not credible. And I don’t think
that that’s a proper function for a summary
judgment, is to have the trial courts engage
in credibility assessment. I think either you
have established something as a matter of law
or you haven’t and that that’s antithetical to
the idea of weighing the credibility of what
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someone says.

That’s one of the points I wanted to
make. The other one, and I don’t know whether
I am on firm ground here or not, but the
current language at 166a talks about summary
judgments on claims, counterclaims, or
cross-claims and then our paragraph (a),
second line, we now talk about any part of the
case. Now then, it’s always been my view, and
I don’t know if I am right or not, that a
summary judgment should be addressed at
knocking out a claim by nailing some element
of that claim, and therefore, the entire clain
falls.

Now, in family law practice in
particular, there is no such thing as a
summary Jjudgment that knocks out a claim
because the claim is the property division,
and you can’t knock that out unless it’s
something like the parties were never married.
So in family law practice lawyers frequently
will file a motion for summary judgment on
some partial issue like whether a specific
asset 1s separate or community or whether the
law of California or the law of Texas should
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be applied.

And that’s always been in ny view,
soliciting opinion, a pretrial ruling on a
matter of law by the court that helps the
parties determine how their case is going to
go, and I have always thought that that was an
improper use of a summary judgment, even
though it’s frequently used. And if you use
the phrase "any part of the case" here, I
think that you are endorsing the idea that I
can come in and maybe get 15 or 20 preliminary
legal rulings by sequential motions for
summary Jjudgment, even though it doesn’t knock
out a particular claim or defense.

CHAIRMAN SOULES: Okay. Sarah.

HONORABLE SARAH DUNCAN: If I
could just respond to that, Rule 166a,
subsection (a) right now refers to "any part
thereof." My understanding has always been
the opposite of Richard’s, that you could get
summary judgment on any aspect of a case, even
if that’s a single issue. And in my view we
need more pretrial determinations of the
applicable law and ruling out particular
issues than we do less. If there is a --

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING
9258 CAPITAL OF TEXAS HIGHWAY #110 + AUSTIN, TEXAS 78746 « 512/306-1003




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3480

PROFESSOR DORSANEO: Well --

HONORABLE SARAH DUNCAN: If
there is a conflict as to what version of the
Tort Claims Act applies, both parties need to
know that in advance of trial in order to
prepare either their claims or defenses, if
the four-year statute applies and not the
two-year statute.

HONORABLE SCOTT BRISTER:

Choice of law.

HONORABLE SARAH DUNCAN: They
need to know that. Choice of law. So I would
be in favor of stating affirmatively on the
record that when this rule says "or any part
of a case," that includes discrete issues,
whether they be of law or of fact.

CHAIRMAN SOULES: Bill
Dorsaneo.

PROFESSOR DORSANEO: Well, I
think over time we have had a real controversy
on this point, and the practice has changed
from Richard’s position to something closer to
Justice Duncan’s position. My overview is the
rule has right now -- and I think there is an
effort to reduce the size of the
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provision -- a paragraph on it with respect to
a case that’s not fully adjudicated or a claim
or a defense that’s not fully adjudicated on a
motion, that that provision is little used by
trial judges. If it’s used at all by any
trial judge, I suspect, Judge Brister, that
you could use it -~

HONORABLE SCOTT BRISTER: I do
it.

PROFESSOR DORSANEO: -- 1in your
case that you were just talking about to say,
all right, let’s put on your expert and see
maybe even before the jury is picked if we are
going to hear anything from him that’s worth
hearing without going through all of this
rigmarole beforehand. I don’t know if all
appellate judges would be happy with that way
of conducting the trial or --

HONORABLE SCOTT BRISTER:
Definitely not.

PROFESSOR DORSANEO: -- some
immediate proceeding, but this notion of doing
things piecemeal by partial summary judgment
can be‘efficient, but I have handled cases on
appeal where there have been these partial
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rulings and they have really screwed up the
trial because there is something missing in
the trial and the judge has to somehow clue
the jury in that he or she has ruled against a
party on a particular matter. And we don’t
normally like that because it looks like
somebody is picking sides, and I wonder if
it’s worth the trouble when you get down to a
particular issue that’s related to something
that’s going to need to be tried anyway, and I
frankly, end up agreeing with Richard Orsinger
that the o0ld, traditional way is probably
safer for everybody and probably as efficient.

CHAIRMAN SOULES: Okay. Buddy

Low.

MR. LOW: I think maybe the
subcommittee -- I don’t think when they were
using the term -- and I wasn’t on it, but I’m

just assuming "credible" meaning, you know,
like they are talking about an expert, you
know, and he says, "Well, the world is flat."
I mean, you know, that’s not credible. That’s
scientific. Maybe he has to prove that it’s,
you know, within the scientific community

accepted. I'm assuming that’s probably what
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they meant under Robinson. Maybe. I don’t
know.

MR. SUSMAN: I don’t think we
intended a change.

HONORABLE F. SCOTT McCOWN:
Well, "credible" is in the rule now. I mean,
Richard just left it out when he read it to
you. "If the evidence is clear, positive, and
direct, otherwise credible and free from
contradictions and inconsistencies, and could
have been readily controverted.

MR. LOW: I was merely asKking
the question to see if that was keying in
to --

MR. SUSMAN: There was no
attempt to change anything there.

MR. LOW: Okay.

MR. SUSMAN: We were just
trying to use fewer words, and that’s the
danger of it. On the notion of partial
adjudication, what we really did, I mean, some
at the subcommittee meeting thought that maybe
judges ought to have that power independently
of the summary judgment proceeding to cut the
case down to rule that certain facts are not
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in dispute and certain matters as a matter of
law. We recognize that that might be useful
but wanted it done in the context of summary
judgment motion with notice and hearing. So
essentially we have left it in, and it’s part
of subdivision (e) right now of the existing
rule that now appears kind of at the bottom of
our section (4).

CHAIRMAN SOULES: Chief Justice
Cornelius.

JUSTICE CORNELIUS: I agree
with Richard that "credible" should be taken
out because it goes against current case law
on the point. Neither the trial court nor the
appellate court is allowed to conduct a
weighing of the evidence or to judge the
credibility of testimony on summary judgment.
I would add that comment.

CHAIRMAN SOULES: Judge
Brister.

HONORABLE SCOTT BRISTER: And,
of course, my proposal was to drop (f)
entirely since except for the "readily
controverted," which is easily put into the

continuance question, when affidavits through
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testimony is otherwise unavailable, what are
we saying? 1If it’s an expert or an interested
witnesses, we are only going to believe it if
it’s clear, direct, and credible. O0Of course,
if it’s not, then even if it’s unclear,
indirect, and incredible, then we are going to
believe it? Of course, that’s the test for
all.

If some disinterested nonexpert comes in
and files an affidavit, which is indirect,
muddled, et cetera, you know, we are going to
take that because it’s not listed in this
section. This adds nothing, except for "that
could have been readily controverted." That’s
the only time this is ever used, as far as I
know. I mean, you know, when was the last
time the Supreme Court affirmed a summary
judgment on unclear summary Jjudgment evidence,
whether it’s by a total nonexpert.

The only time this is ever used is "could
have been readily controverted," and that’s
the question that’s in the -- at least in part
it’s the similar thing as the continuance
matter. If you want to leave that separate
and say, look, if it’s an intent issue or
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something hard to understand, you know, you
can pass it or something like that, but the
rest of this is just surplusage.

CHAIRMAN SOULES: Judge
Guittard.

HONORABLE C. A. GUITTARD: On
Judge Brister’s point, I think this language
was put in the rule to change the rule as
interpreted that no opinion of an expert or
testimony of a party witness could --

CHAIRMAN SOULES: Interested
witness.

HONORABLE C. A. GUITTARD: Or
interested witness could support a summary
judgment. So this is put in there to make it
easier to get a summary judgment if you had a
competent expert opinion that would uphold the
summary judgment. Now, as between the issue
as stated between Richard and Judge Duncan, I
think it’s quite useful to have preliminary
determinations of important legal questions in
the case, and I think that putting it in the
context of a summary Jjudgment procedure is a
good way to do it.

In the last case that I tried as a trial
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judge there were numerous, very important
questions of law and motions for summary
judgment were filed on these questions and
extensive briefs were filed and I studied
those briefs and I went so as far as
being -- and because of my appellate
experience I can rarely come up with a good
answer without writing an opinion and so I
wrote some opinions that had the effect of
controlling those questions and, of course,
the trial -- it made the trial a lot easier
and simpler because the important legal
questions had been determined in advance. So
I would favor the position that says that you
can determine an important legal gquestion, one
that would be important in the trial in the
terms of -- in the context of summary
judgment.

Finally, on the question of credible, of
course, the rule as now written says
"otherwise credible." I’m not sure just what
that means, and I think maybe "credible" is
not a good word here. I think it means
something other than clear and direct and
could have been readily controverted or
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something -- has some context of or
connotation of unambiguous, free from internal
contradictions, things of that sort. Maybe
that kind of language should be used there.

CHAIRMAN SOULES: Judge
Peeples.

HONORABLE DAVID PEEPLES: I
think this discussion shows that to totally
rewrite this rule is a big task and we haven’t
even scratched the surface yet. Hittner and
Liberato write a LAW REVIEW article every
year. Tim Patton has got a treatise on
summary Jjudgment, and we are proposing to
totally redo the thing. We have dealt with
the problem, shifting the burden, and the
materials we have all got in our briefcases,
as I review it, there are letters from the
1980s that we haven’t even dealt with yet that
we need to get around to. So I respectfully
suggest that we maybe take a show of hands
just to see if we want to take on a total
rewrite of 166a or deal with the problems,
deal with them and send them to the Supreme
Court and move on to something else. I would
like for us to decide that as a committee.
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CHAIRMAN SOULES: Okay. Before
we do that there is one other -- this writing
really only contemplates summary Jjudgment
where there is no genuine issue of material
fact and doesn’t really contemplate or
articulate where you are entitled to judgment
as a matter of law where the facts -- no facts
are involved, and there is a piece of that in
the current rule. It’s not written very well,
but it’s there.

Okay. We need to -- we can take a show
of hands. How many feel we should attempt to
rewrite the rule and incorporate the consensus
of the committee, or how many feel we should
just essentially leave the rule as-is and then
draft the consensus of the committee to the
0old rule first? Okay. Total rewrite. Those
show by hands. Hands keep coming up. Put
them up high and hold them up. Ten.

All of those who feel we just engraft
changes on the current rule? 15. By a vote
of 15 to 10 the committee is being asked to
engraft the changes on the current rule and
otherwise leave it alone.

PROFESSOR DORSANEO: That might
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end up being a total rewrite, but at least we
will rewrite it consciously.

CHAIRMAN SOULES: Okay. Let me
give you a little bit of scheduling and then
we want to take a morning break.
Unfortunately, I have a commitment at the
Litigation Update at 1:30. They scheduled me
at 1:30 for a 30-minute talk. So I am going
to need to leave. I will be back here
about -- well, I will be back by 2:00 for
sure, but sooner than that if possible. I
would like to work until at least 12:30,
quarter to 1:00, something like that, if
possible, but that may not be comfortable for
you. If it’s not, that’s okay.

And I will probably -- I will find
something to schedule where everybody can keep
working while I’m gone. We will work, of
course, ’‘til 5:30 today. We will convene
again in the morning at 8:00 and ‘work til
noon. So sandwiches, I’m sure, are going to
come before we break, but if anybody decides
you want to move to break for lunch before 1
do, that’s fine. Just let me know, and we
will stop whenever you want to and convene
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about an hour later, and I will get somebody
who’s a committee chair to start their report
while I’m gone. I apologize for having an
overlap here today. Let’s take about ten
minutes and come back, and we will go to work
on Don Hunt’s report.

(At this time there was a
recess, after which time the proceedings
continued as follows:)

CHAIRMAN SOULES: Bill, you
have the floor, and those that want to laugh
and talk at the back can just be off the
record. Please leave and go into the hallway
if you need to talk. We are ready to go.

PROFESSOR DORSANEO: Does
everyone have a redlined version of Rules 296
through 3317

PROFESSOR ALBRIGHT: Where are
they? Are they here, or were they mailed?

PROFESSOR DORSANEO: They were
not mailed.

MR. KELTNER: 1Is this the one
that was with the November 13th letter?

PROFESSOR DORSANEO: No. They
were not mailed. They are here.
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You will recall that on the morning and
afternoon of November 17, 1995, we went
through the report of Don Hunt’s subcommittee
with respect to Rules 296 through 330. We had
a lot of discussion, a lot of suggestions, and
many changes. Since that time -- and I
apologize for not doing it in a manner to
convey the redraft to you sooner. I have
reviewed the transcript of approximately 600
pages of discussion and made all of the
changes as best I could based upon the votes
and the discussion that we had in November of
last year.

This draft is meant to primarily
accomplish that objective. There are several
additional matters and several matters that
were left for reconsideration that I want to
bring up as we go through this draft in, I
hope, a relatively expedited manner in
comparison at least to November of last year.

First on this page one I want to make a
change in paragraph (b), premature filing, at
the bottom. Change that sentence following
the subheading "premature filing" to "a
request for findings of fact and conclusions
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of law is effective," rather than "are
effective," and change the next sentence by
adding the word "premature" after "a." So it

should begin "the premature request" and
change "shall be" to "is," such that it says,
"A premature request for findings of fact and
conclusions of law is deemed to have been
filed on the date of, but subseéuent to, the
signing of the judgment." Now, with
respect --

CHAIRMAN SOULES: Now, where is
that, Bill? Excuse me.

PROFESSOR DORSANEO: "A
premature request is deemed."

CHAIRMAN SOULES: Okay.

PROFESSOR DORSANEO: Now, on
the two alternatives on this page one, I think
that they probably mean the same thing. The
second alternative is based on Richard Perry’s
draft that was done pursuant to a suggestion
by Justice Duncan along with similar comments
by Richard Orsinger. All I want you to do, I
think all that needs to be done, is to just
decide do you want it like the first day or
like tne second one?
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MR. LATTING: Can you tell us
what those differences are? Can you summarize
that for us?

PROFESSOR DORSANEO: Well, yes.
The second one tries to more specifically
identify the circumstances in which there
would be an entitlement to findings of fact in
the types of cases that we were talking about.
The first one doesn’t make that specification.
I presented it in two alternatives because I
said I would do it that way on November 17th.

HONORABLE F. SCOTT McCOWN:
Which do you recommend?

PROFESSOR DORSANEO: I will
recommend the second alternative.

MR. McMAINS: Is this Richard’s
problem, Orsinger’s problem, that he had
talked about or an attempt to deal with that?

PROFESSOR DORSANEO: Well, it’s
Richard’s problem with respect to (c), "tried
to a jury in which ultimate issues by law must
be tried to the court." That was, I believe,
Richard’s problenmn.

MR. McMAINS: And is that

unaddressed in the first alternative?
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PROFESSOR DORSANEO: No. It’s
addressed in the first alternative, too, in
the sentence that says "trial of an issue of
fact to a jury in the same case does not
excuse the judge from making findings of fact
on an ultimate issue tried to the judge."

HONORABLE C. A, GUITTARD:
Motion.

CHAIRMAN SOULES: Discussion?
Those in favor of alternative two?

PROFESSOR DORSANEO: But, Lee,
wasn’t that second -- wasn’t that underlined
sentence in (a) also in (b)? Did you take
that out, or did I do it?

MR. PARSLEY: I didn’t take it
out intentionally. I mean, I thought your
drafting had taken it out.

PROFESSOR DORSANEO: Uh-huh.
Actually in my draft that I faxed a telecopy
to Lee, after (a), (b), and (c) in the end of
that first sentence I had the parenthetical
continue. I meant continue to be "trial of an
issue of fact to a jury in the same case does
not excuse," which would involve a certain
amount of redundancy, but it was intentional.
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So I’'m going to change my recommendation.
I am recommending both alternatives, a
redundant statement of the same point by
moving the underlined sentence in (a), such
that it is the second sentence of alternative
two’s (a), and then everybody’s concerns are
covered twice or at least once and sometimes
twice. Justice Duncan.

HONORABLE SARAH DUNCAN: on (b)
and (c) in alternative two where we have got
"the ultimate issues" in (b) and "ultimate
issues" in (c), don’t we mean "one or more
ultimate issues"? Because when the case is
tried to the jury and then there are also
issues tried to the court --

PROFESSOR DORSANEO: I think
"one or more" would be acceptable. I followed
Richard Perry’s language perhaps too closely.

HONORABLE SARAH DUNCAN: That’s
just a suggestion.

CHAIRMAN SOULES: So that’s
okay, "one or more"?

PROFESSOR DORSANEO: Yeah.

CHAIRMAN SOULES: Okay. And
you’re going to -- you’re suggesting that we
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move the second sentence of alternative one
where?

PROFESSOR DORSANEO: Make it
the second sentence of alternative two.

CHAIRMAN SOULES: Before "such
request shall be entitled," put it there?

PROFESSOR DORSANEO: Uh-huh.

HONORABLE C. A. GUITTARD: I
don’t like this language, "does not excuse."

I think we ought to be talking about when
findings shall be made rather than when a
judge shall be made -- that a judge should not
be excused from making findings. Perhaps we
could say that the findings shall be made on
an ultimate issue tried to the judge even
though other issues may have been tried to the
jury or something like that.

PROFESSOR DORSANEO: I don’t
mind changing the language to say the same
thing a different way.

HONORABLE C. A. GUITTARD:

Yeah.

PROFESSOR DORSANEO: But T
don’t really want to because I don’t think
it’s necessary, but I don’t mind doing it if
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it doesn’t involve a lot of extra redoing.

HONORABLE C. A. GUITTARD:

Well, Lee is going to send us a draft which
makes changes like this. We might as well
make them now.

CHAIRMAN SOULES: Well, is it a
substantive -- I mean, we are going to reach
burnout here at some point with Bill, and if
it’s not -- if it’s just saying the same thing
a different way --

HONORABLE C. A. GUITTARD:

Okay. Let’s go on.

CHAIRMAN SOULES: We need to
probably going on, but if it’s not, then we
need to fix it.

Okay. Bill, then your recommendation is
that we adopt alternative two, modified to
move the sentence from alternative one, the
second sentence that starts "trial of an
issue" and ends "provided in Rule 279," that
sentence, to follow "conclusions of law" in
the fifth line of (a) and before "such request
shall be entitled." And the second line of
(a) to change the word "the" to "one or more"
before "ultimate issues" and then in (b) to
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change I guess the word "are" at the end of
the first line to "is.™"

PROFESSOR DORSANEO: Yes. The
reason that is "are," is pursuant to a vote we
moved the premature filing rule, which is Rule
308 in Don Hunt’s draft, I believe, up into
the findings of fact area insofar as we are
talking about findings of fact. And that rule
right now talks about two things, premature
request for findings and premature motions for
new trial; hence, in the current rule there
are two things we need to pull.

CHAIRMAN SOULES: All right.
And then in the second 1line of (b) after "a"
insert "premature" before "request for
findings"?

PROFESSOR DORSANEO: In order
to have the sentence make sense.

CHAIRMAN SOULES: And then at
the beginning of the third line of (b) strike
"shall be" and change that to "is."

Okay. Any further discussion on this?
Those in favor show by hands.
MR. HUNT: In favor of what?
CHAIRMAN SOULES: Alternative
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two as modified by the discussion I just made.

Let me change that. 1Is there any opposition
to it? There is no opposition. So that’s
unanimous.

PROFESSOR DORSANEO: 297 is

exactly as voted. The vote was to remove the
last sentence. My recollection is Judge
McCown challenged the last sentence. We voted

almost unanimously to remove it, and there are
no other adjustments in 297. So I don’t even
think we need to take a vote on that at this
point.

CHAIRMAN SOULES: Any
opposition on 297 as written? That’s
unanimous.

PROFESSOR DORSANEO: 298, there
are a couple of changes in this draft in
addition to what was voted on. What was voted
on was to remove the last sentence that’s
stricken from paragraph (a) and to change "10"
to "20 days" in paragraph (a). I made some
irresistible editorial changes by adding
subtitles to the paragraphs, "Time for
Request," "Time for Judge’s Response."

In addition, I moved the sentence that is

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING
925B CAPITAL OF TEXAS HIGHWAY #110 » AUSTIN, TEXAS 78746 « 512/306-1003




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3501

now at the end of the second paragraph in 298,
"No findings or conclusions shall be deemed or
presumed by any failure of the court to make
any additional findings or conclusions," to
paragraph (b) of 299, which is about presumed
findings. It seemed to me that it just simply
was in the wrong rule, and I moved from Rule
299 the sentence, "Refusal of the court to
make a finding requested shall be reviewable
on appeal" to 298, giving that the subheading
"Appellate Review." It seemed once I put the
subheadings in that two sentences were
misplaced as a matter of logic, and I put then
where I thought they should go with the proper
headings.

CHAIRMAN SOULES: Any objection
to 298 as written?

Okay. No objection to 298, and there was
none to 297. So those are unanimously
approved.

PROFESSOR DORSANEO: 299, and
you will have to, perhaps, forgive me for a
tiny bit of innovation, is drafted slightly
differently from the current rule in Don
Hunt’s prior draft that we voted on last time.
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I added subheadings, "Omitted Grounds" and
"Presumed Findings." The language of (a) is
identical to the first two sentences of what
we approved last time and, in fact, the
current rule, except for the fact that it ends
with a period rather than a semicolon, but the
language of (b) 1is slightly changed in some
respects, and there is a significant change in
another respect.

The slight change is to change "thereof"
to "of a ground of recovery or defense." The
slightly larger change is the addition of the
words -- and you can just vote this up or
down. It doesn’t matter to me, "of the ground
to which the element or elements found are
necessarily referable" and the addition of the
words "factually sufficient" before the word
"evidence" in the last line. I made the first
change -- well, let me back up.

I made both changes to make this Rule 299
exactly like or as exactly like Rule 279 as
possible, and I made the first specific change
to correct a mistake made, by the admission of
Judge Staten, in 1940 where he removed the

"necessarily referable" language from this
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rule by accident, stating in LAW REVIEW
articles later that it really wasn’t meant to
be removed from the predecessor law, that it
really is theré anyway, and I added the
factual sufficiency test because why should it
be different for presumed findings than it is
for deemed findings in a jury case, but that’s
just probably --

CHAIRMAN SOULES: Any
opposition to 299 as written?

HONORABLE C. A. GUITTARD: I
have a question. What does this language mean
that’s taken from the current rule "embraced
therein"? Embraced in what, in the findings?
Is that neceésary language? Can we just
strike that?

PROFESSOR DORSANEO: I think we
could strike it, Judge.

HONORABLE C. A. GUITTARD:

Okay.

PROFESSOR DORSANEO: But I
don’t think it needs to come out. I think
"embraced therein," you know, doesn’t add
anything.

MR. JACKS: Does the last
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sentence of 299 need to have "be," "shall be
deemed or presumed"?

MR. McMAINS: Yeah.
MR. YELENOSKY: That’s a typo.

CHAIRMAN SOULES: Where is

that?
MR. YELENOSKY: The last
sentence says, "No findings shall deemed."
PROFESSOR DORSANEO: Yeah.
Thank you.

MR. McMAINS: "Be deemed" is

what it’s supposed to be.

CHAIRMAN SOULES: "Shall be
deemed." Okay. Thank you. And I didn’t
understand that. We just strike out "embraced

therein"?

PROFESSOR DORSANEO: In the
first sentence of (a).

CHAIRMAN SOULES: Okay. Any
opposition to that?

None. Any opposition to 299 as modified
by dropping the words "embraced therein" from
the first sentence and adding the word "be" in
the last sentence?

There is no opposition. That’s
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unanimously approved.

I’'m sorry, Rusty. I didn’t see your hand
up.
MR. McMAINS: Well, it wasn’t
in opposition to those particular changes. It

was just a question about the addition of the
"necessarily referable."

CHAIRMAN SOULES: My apologies.
I did not see your hand up.

MR. McMAINS: It’s all right.
Well, you weren’t looking. You were assuming.

CHAIRMAN SOULES: No.
Incorrect.

MR. McMAINS: The only problem
I have about the notion of keeping the -- or
importing "necessarily referable" in the
findings of fact is the kind of notions that
we have in our findings of fact and
conclusions of law that you kind of deal with
findings of fact in one segment, which is
traditional, and conclusions of law in
another, not necessarily related to each other
and as opposed to a verdict in a deemed
findings situation where you usually have a
series submission.
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Now, if you have what has been happening
and what we have witnessed has happened in
some cases where you send in about 150
findings of fact, many of which are not
ultimate issues, some of which may be or don’t
appear to be ultimate issues, they might well
be evidentiary issues, but just out of
abundance of caution and in order to make it
more difficult to appeal you get the judge to
enter a whole bunch of findings of fact, which
you would never get to submit to a jury, and
then you have a conclusion of law that may be
broad or it may be that your conclusion of
law -- since our rules say that they can be
treated as findings of fact if they really are
or if they are findings of fact they be
treated as conclusions of law if they really
are, the notion of or the importation of
necessary referability becomes a real maze as
far as I see.

You could pick finding 27, finding 36,
finding 45, and construct a ground of recovery
they may arguably not even have been pleading,
but nobody kind of noticed when you put all of
those findings together, and I’m just trying
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to figure out right now if you -- you know, we
have a rule on presumed findings, but I’m not
sure whether or not the -- does the addition
of the "necessarily referable," I mean, is
that intended to be a limitation?

PROFESSOR DORSANEO: It’s a
limitation on what can be presumed, yes. Like
if there is only a damage finding, right?

MR. McMAINS: Right.

PROFESSOR DORSANEO: A damage
finding, it is not necessarily referable to
any ground of -- any particular ground of
recovery. All right. So I wouldn’t presume
negligent and causation, you know, any more
than I would‘presume breach of warranty and
causation.

MR. McMAINS: Well, I
understand, but the concern I have is our
imprecision, and I’m not saying it’s
necessarily a criticism of the addition of
this notion but since we -- of the notion of
nece