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CHAIRMAN SOULES: Good morning,
everyone. It's about 8:00 o'clock, so we'll
get started. We're going to start with Elaine
Carlson's report, and she has got some
materials I think that are being passed out,
and if not, they are on the table behind the
Chair here. So Elaine, let me give the floor
to you, and you tell us, lead us where we need
to go.

PROFESSOR CARLSON: All right.
This i1s the subcommittee report on Rules 737
to 813. You should have as the first page a
cover letter dated 11/6/95 from myself to
Luke, which is the report of our subcommittee.

As you might know, those rules or that
range of rules principally covers forcible
entry and detainer, so most of the proposals
we have deal with that area of law.

What you have in the packet before you in
addition to the cover letter, which generally
describes the subcommittee recommendations,

there's an Attachment "A," which is a

‘memorandum, a research memorandum from my

research assistant pertaining to an issue

we'll get to on the unauthorized practice of
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law in forcible entry and detainer cases.

Attachment "B" 1is the red-lined version
of the rule. Attachment "C" is a disposition
chart that includes the current rule so you
can sort of compare what the recommendations
are. And Attachment "D" is a disposition
chart without the current version of the
rules.

I suggest you follow Attachment "C," the
letter, and the red-lined version.

The first problem we're dealing with, as
I set forth in this letter to Luke, is the
application of Civil Rule 4 to Civil Rules 739
and 744. To try and translate that into plain
English, Rule 739 provides for citation to be
served in a forcible entry and detainer
action, and the form of the citation 1is to
inform the defendant tenant to appear at the
time and place named in the citation, which is
to be not more than 10 days nor less than six
days from the date of service. And of course,
the landlord typically is trying to, in an
expedited fashion, get the tenant out based on
a breach of a lease agreement or something

like that.
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Rule 744 allows the tenant to -- actually
it allows any party to demand a jury upon the
timely paying of the fee and the demand, and
it provides it's timely if the fee and demand
are paid on or before five days from the date
the defendant is served with citation, so the
scheme is pretty straightforward when you look
at the rules.

You have five days to demand. The jury
trial is not to begin until six days, six to
ten days after service of citation, so the
theory there was sound. The problem is when
we apply the counting rule, Civil Rule 4,
there ends up being a problematic area where
the action can actually go to trial before the
time to make the demand, and it's because of
the way we count.

You will recall that Civil Rule 4
provides two distinctive methods of counting
depending upon whether the time periods you're
looking at are less than five days or not.

The general rule under Civil Rule 4 1is
that for time periods that are more than five
days, we know you don't count the day of the

event, the next day is day 1, and you do count
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Saturdays, Sundays, legal holidays, and you
count the last day, and if that's a Saturday,
Sunday or legal holiday, you go to the next
day that isn't.

Clearly that counting method is what you
would use in figuring out the time you go to
trial under Rule 739, so that if we had
service of citation on a Thursday, for
example, and assume Friday, Saturday, Sunday,
and we have Monday as a legal holiday, you
would count Friday as day 1. Then we would
count Saturday, Sunday, right, legal holiday,
two, three, four. That would get us to
Monday, Tuesday, and Wednesday would be our
day 6. So you can see how with that counting
method you could be going to trial by the
following Wednesday as day 6.

On the other hand, Rule 4 goes on to
provide a distinctive counting method for time
periods that are less, five days or less. And
in those instances, you don't count Saturdays,
Sundays and legal holidays in your
computation, and so -- unless it's exempted
out, because that's the third part of Rule 4,

is the exception to the exception rule. And
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so that second part of Rule 4 in counting
would apply to the jury demand, that is, to
Rule 744, so that if -- again, which is
triggered by the date of service of citation.

Assume again that service of citation is
on Thursday. That's day 1. Friday --
actually it wouldn't be day 1. Friday would
be day 1. Saturday, Sunday, legal holiday on
Monday we don't count. Tuesday would be
day 2. Wednesday would be day 3. Thursday,
day 4. Friday, day 5. We already went to
trial, and it was nonjury.

We can see that the problem is you're not
able to make necessarily the jury demand
before you go to trial on the forcible entry
and detainer, and so the solution to that is
to exempt from 744 our five-day counting
period, to exempt that from the five-day rule
and put it under the usual counting rule where
we count Saturdays, Sundays and legal
holidays. And if we do that, then we will not
have this problem.

In the materials that you have, it
erroneously states that we also recommend

exempting Rule 739 from Rule 4, and that's
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just nonsense, because it already is not part
of it, so I apologize to you, but when you
look at Attachment "B," if you would, under
"Rule 4, Computation of Time," the very last
line, "for under Rules 739, 744," you need to
cross out 739.

And this last part of Rule 4 is the
exception to the exception which places the
five day or less counting period back on the
usual counting track.

Again, if you look at disposition chart C
and D, under the first one it says Rule 739,
and in the very right-hand column, it says
Subcommittee Action, adopt or reject, it
should read "Reject," because we reject that
proposal by Judge Till, because where you do
the fix, as I said a moment ago, is over in
Rule 744, where we have "Adopt" the
recommendation of Judge Lawrence.

And in fairness to Judge Till, who is not
here, what we had for his letter is in the
materials, but it's only one page and then it
sort of ends. I'm sure there was more, but we
did not have that. He may have gone on to

explain as Judge Lawrence did in his letter.
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If you look at Judge Lawrence's letter in
your materials on Rule 910, in the last
paragraph on that page, Rule 4, Judge Lawrence
sets forth this problem. Judge Till echoes
the problem in his letter, as much as we have
it, on page -- just a second, 952 is Judge
Lawrence's, and 970 is Judge Till's.

CHAIRMAN SOULES: Okay. Is
this a different -- oh, this is on page 910,
not Rule 910. Okay. It's still dealing with
the same rule, Rule 7447

PROFESSOR CARLSON: Yes. The
two together, 739, Luke, 744, and Rule 4.

CHAIRMAN SOULES: Okay.

PROFESSOR CARLSON: Does anyone
have any questions or input on that?

CHAIRMAN SOULES: Your
recommendation then is, what, encompassed by
the red-lined rule suggested in your new
materials?

PROFESSOR CARLSON: Yes, as I
suggested.

CHAIRMAN SOULES: On Attachment
"B"?

PROFESSOR CARLSON: Yes, except
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you have to cross out "Rule 739" because that
does not make sense. I apologize.

CHAIRMAN SOULES: And why is
that again, Elaine?

PROFESSOR CARLSON: Rule 739 1is
a counting period that's greater than five
days, so it already allows you to count
Saturdays, Sundays and legal holidays, and you
just need to parallel that for the jury demand
on Rule 744.

CHAIRMAN SOULES: Okay. Any
objection to adding 744 to the JP exceptions
to eliminating Saturdays, Sundays and legal
holidays and periods of time under five days,
five days or under? No objection. Okay.

That will be taken as unanimous consent to add
744 to Rule 4.

PROFESSOR CARLSON: All right.
The second item that --

PROFESSOR ALBRIGHT: Can I ask
one question?

PROFESSOR CARLSON: Yeah.

PROFESSOR ALBRIGHT: Are we
exempting all FE&D time periods from Rule 4

now?

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING
925B CAPITAL OF TEXAS HIGHWAY #110 + AUSTIN, TEXAS 78746 « 512/306-1003




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

4984

PROFESSOR CARLSON: I don't
think we can say that, Alex, because some of
the time periods, like 739, are greater than
five days. And Rule 4 really starts out with
the general rule for time periods less than
five days, then counting if you have a
five-day period or less and then an exception
to the exception.

PROFESSOR ALBRIGHT: I was Jjust
wondering, I mean, this is not a proposal for
right now, but one thing about Rule 4, it says
this is the rule for every rule except for
these specific rules. But if you look at most
of these rules, they seem now to be forcible
entry and detainer proceedings, and I think we
might want to consider putting some words in
there like "forcible entry and detainer" to
catch people's attention that when you're
filing forcible entries and detainers that's
specifically where these exempt proceedings
are. I think that's something that would have
to be looked at carefully, but that's just one
thought I had, because when you have numbers,
people -- well, I glaze over numbers, but I

like words better. I would have both.
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PROFESSOR CARLSON: Okay.

CHAIRMAN SOULES: Moving right
along. What's next?

PROFESSOR CARLSON: All right.
The second note in the letter to Luke is a
suggestion pertaining to service of citation
and forcible entfy and detainers. Currently
Rules 742 and 742a, civil rules, provide for
service of citation and forcible entry and
detainer complaints and citations by an
officer. They're silent as to the ability to
have other authorized persons serve as allowed
in other JP, district and county court civil
proceedings, and by that I mean the JP
proceedings under the 500 series of rules, the
nonforcible rules. And our committee
recommends to delete the word "officer" and
include or substitute the words "sheriff,
constable or other authorized person," and
that would parallel the provisions in Rule 106
on who generally can accomplish service.

MR. LATTING: And that would be
who?

PROFESSOR CARLSON: Joe, that

could include anyone who the court authorizes
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by an order. It could be an independent
process server. It has to be someone who 1is
independent, but the court has a great deal of
discretion on who that might be.

MR. LATTING: I'm just a little
concerned about starting the process to kick
people out of their house unless we're sure
that the person serving the citation is okay.

CHAIRMAN SOULES: You could
take a billion-dollar default judgment.

MR. LATTING: That's right.

PROFESSOR CARLSON: That
concern was raised, and we discussed it at the
committee, because that was raised by Joe Bax
of Houston, who -- we did not receive that
letter directly, but we happened to receive it
on another subcommittee that I sit on, so I
know that it exists, and I can probably track
it down in the 500 --

MR. LATTING: Well, I suppose
if the court has to authorize the person who
serves the process that there wouldn't be much
room for abuse. And I suppose that private
process servers are licensed, aren't they?

CHAIRMAN SOULES: No.

ANNA RENKEN & ASSOCIATES
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PROFESSOR CARLSON: No. And I
understand that it's a practice that wvaries by
county, and the rule that provides for other
authorized persons does not state whether it
requires the court on a case-by-case basis to
approve an independent process server. And I
understand that in many counties there's just
a list, and these are the independent process
servers that are authorized by court order.

MR. LATTING: But at least
they've cleared some kind of a hurdle where
it's not just the plaintiff who is taking care
of all of this and then representing to the
court that the process has been served?

PROFESSOR CARLSON: No, it's
not a disinterested person without a court
authorization.

HON. C. A. GUITTARD: Elaine,
have you considered the question as to whether
justices of the peace, which in some instances
are not very learned in the law and may be
subject to influences that an ordinary judge
is not subject to, whether a justice of the
peace can properly be relied upon to name a

responsible process server?
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PROFESSOR CARLSON: We debated
that at some length, and I think that the
views are very divergent, but we came out with
the majority view that it seems to be working
well in other courts. There, of course, are
some other constitutional county court judges
that need not be licensed lawyers either and
they have that éuthority, so we Jjust came out
on the end of expediency, I suppose.

I do want to point out to you the
letters, though, that we received or actually
that we found. On page 728 and 729 Joe Bax
writes a letter. He represents a great deal
of landlords, and he expresses the concern
that Joe Latting just suggested; that in this
kind of a proceeding, because we're basically
throwing someone out of their house and home
eventually through the process that perhaps
independent process servers are not
appropriate.

MR. LATTING: Well, I'm not --

CHAIRMAN SOULES: Let me try to
get it this way just to try to cut to the
chase here so we can get on with it.

Rule 103 has safeguards in it that were
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built into it when persons other than
constables and sheriffs were authorized to
serve process. We had to do that because I
believe it was in Harris County that they
guit. They wouldn't do it. The constables
and the sheriffs wouldn't serve civil
process. But 103 has some safeguards built
into it, so why don't we say any -- the
sheriff, constable or person authorized by
Rule 103 receiving such citation shall execute
it, so it's got to be a person that's
authorized under 103.

MR. LATTING: And you feel like
103 would keep it relatively clean?

CHAIRMAN SOULES: Can't be a
party, can't be an interested person, has to
be approved by the judge. They may be on a
general list, that's not been decided, but the
judge has to give some form of --

MR. LATTING: Well, my
perception has been that there is not a lot of
trouble with this.

CHAIRMAN SOULES: Yes, sir,

there has been.

MR. LATTING: So I'm not trying
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to nit-pick. All right. Well, I'd be
satisfied with that.

CHAIRMAN SOULES: And there's
not a licensing, and the people that want the
licensing most are the process servers so that
they can close the circle of authorized
persons.

MR. LATTING: It's okay with
me.

CHAIRMAN SOULES: And so we've
left it to the trial judges to say who can
serve their processes.

HON. C. A. GUITTARD: I would
like to ask whether we need a special rule for
justices of the peace with respect to service
of process, why the regular rules wouldn't
apply, and why they shouldn't apply?

CHAIRMAN SOULES: Well, you've
got these six-day rules and we don't have time
to overhaul the JP rules. We're probably
going to get a chance to look at that someday,
but there are different times here, Judge.

HON. C. A. GUITTARD: Well, I'm
not concerned about the time, I'm concerned

simply about the service.
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CHAIRMAN SOULES: Let's don't,
please.

HON. C. A. GUITTARD: Okay.

CHATIRMAN SOULES: Bypass ~--

MR. PRINCE: Luke, I don't
think we ought to beat this to deafh, but do
you -- is there any need -- I agree with the
change that talks about who may serve under
Rule 103, but Rule 103 goes on and talks abou
service by mail by the clerk, and I think the
rest of the JP rule makes it clear about how,
mechanically and physically how it's supposed
to be done, so I don't particularly read
that -- I mean, if you just incorporate the
people authorized in Rule 103, I don't read
that as a problem.

PROFESSOR CARLSON: And it's
really a policy decision. Judge Till felt
that he would not make the proposed change.
He would leave it with the sheriff or
constable. We received letters on both sides
and the committee just came out, the majority
perspective was to allow authorized persons
envisioning the constraints of Rule 103.

CHAIRMAN SOULES: Well, Mike,

ANNA RENKEN & ASSOCIATES
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don't see how the clerk could possibly serve
under 742, because it says it has fo be -- you
have to deliver a copy to the defendant or
leave a copy with a person under 16.

MR. PRINCE: I understand. It
just séys -- your suggested change is "person
authorized by Rule 103."

CHAIRMAN SOULES: Right.

MR. PRINCE: And you might
argue that the clerk is a person authorized
under Rule 103. I mean, I don't read it that
way, and it doesn't make any sense.

CHAIRMAN SOULES: But the
method the clerk would use under 103 cannot
work under Rule 742.

PROFESSOR CARLSON: That's
right.

MR. PRINCE: Okay.

CHAIRMAN SOULES: Okay. So
sheriff, constable or person authorized by
Rule 103 receiving such citation.

PROFESSOR CARLSON: I think
that's acceptable.

CHAIRMAN SOULES: Any

objection? Done by unanimous consent.
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PROFESSOR CARLSON: The third
problem we address is raised by a justice of
the peace pertaining to what he perceives to
be an unauthorized practice of law. Civil
Rule 747a, and in the Property Code, Section
24.011, allow parties to an FE&D case to
represent themselves and to "be represented by
their authorized agent" "who need not be
attorneys."

Judge Baker's letter on page 960A through
D points out a problem in that paralegals were
appearing on behalf of corporations or
sometimes tenants to represent them in
forcible entry and detainer cases, and he was
concerned on whether this constitutes the
unauthorized practice of law.

The memo on Attachment "A" is some
discussion of our rules pertaining to the
unauthorized practice of law trying to
determine what the intent was. In enacting
Civil Rule 747a we talked to a number of JPs
pertaining to this, and the input we received
led us to believe that the fix on this would
be to clarify it by a comment to Rule 747a of

what seems to be the intent of the rule; that
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an authorized agent for purposes of an FE&D on
behalf of the landlord should be construed to
be the owner, the employee of an owner, the
managing company hired by the owner or realtor
retained by the owner. For purposes of the
tenant, an authorized agent should be
construed to mean the tenant, the employee of
the tenant or occupant of the premises as
defined in the lease.

And this would prevent a paralegal or
someone who doesn't have the direct
employee/agent relationship by virtue of the
landlord or the tenant's business from
appearing on their behalf.

HON. C. A. GUITTARD: Mr.
Chairman.

CHAIRMAN SOULES: Judge
Gﬁittard.

HON. C. A. GUITTARD: It seems
to me that since this comment restricts the
scope of the rule or the possible scope of the
rule that it should be included in the rule
other rather than in a comment.

CHAIRMAN SOULES: When this

rule was passed, the landlords were saying
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that they couldn't -- that lawyers didn't want
to do this work and that it was too expensive
and it was really =-- they were really talking
about their employees. But at that time this
Committee felt they didn't care who
represented a landlord or a tenant in an FE&D
case, and if that's what they wanted, that was
okay. The Supreme Court had the ability to

say who could do something in a court whether

they were a lawyer or not. This was sort
of -- and just it went through with sheer
brute force and I guess neglect in a way. But

do we care?

MR. LATTING: I don't.

CHAIRMAN SOULES: I mean, if a
paralegal -- if somebody has formed a little
FE&D shop and has got a couple of paralegals
that can do a good job for a landlord or a
tenant, what difference does it make? I mean,
I'm asking a question. Do we care or do we
want to change it or do we want to leave it as
it is? Justice Duncan.

HON. SARAH DUNCAN: I care.

And I'm in favor of at least leaving it as

broad as it is, 1f not expanding it. I mean,
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I would go just the opposite way of the
committee. I think one of the reasons that
litigation at any level costs so much is that
we restrict representation to attorneys, and
I'm not in favor of that monopoly.

CHAIRMAN SOULES: So no
change? Does anybody want to change this?

PROFESSOR CARLSON: Can I just
mention one thing, Luke?

CHAIRMAN SOULES: Elaine
Carlson.

PROFESSOR CARLSON: On page 3
of this memo on Attachment "A," it's pointed
out that the Government Code, Section 81.101,
prohibits persons not admitted to the bar to
proceed on behalf of a client in front of a
judge, and then it lists those persons who
can: Licensed attorneys, bona fide law
students, unlicensed graduate students who
have their bar card basically.

If "authorized agent" means anything
other than attorneys, the attorney general
believes that Rule 747a would necessarily have
to yield to the statute, looking at the

attorney general opinion. Therefore, the
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question is not whether we care, but more or
less do we care that we may have a rule that's
in conflict with the statute.

Now, you might just come out on the end
that the Supreme Court has the authority to
regulate the practice of law. This is their
rule, and that authority overrides the
legislative suggestion to the contrary or the
attorney general's opinion not directly
addressing this problem but another problem on
non-attorneys representing folks in court.

CHAIRMAN SOULES: Justice
Duncan.

HON. SARAH DUNCAN: I don't
think we can decide this kind of an issue.
There are also cases around the country
holding that it is unconstitutional for any
governmental entity to prevent a party from
representing itself at any stage in the
litigation in civil cases.

CHAIRMAN SOULES: Including
corporations?

HON. SARAH DUNCAN: Yes. I
think there's -- well, I'm not going to try to

say the state, but there are a couple of cases
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around the country. And to decide this issue
I think is beyond what we really can do. If
it gets litigated and someone says there's a
conflict between the statute and the rule,
that may have to be decided, but I don't think
at this point we can resolve that.

CHAIRMAN SOULES: Well, the
only way we could resolve that is to repeal
the rule.

HON. SARAH DUNCAN: Well, then
we may resolve the conflict between the
statute and the rule, but we may be creating a
denial of equal protection depending on the
constitutionality of the entire limitation of
the practice of law, so all I'm saying is sort
of whichever way you go in this area you're
going to run into judicial questions.

HON. C. A. GUITTARD: But if
the authorized agent is defined as proposed by
the Committée, how would that trespass on any
right of a person to represent himself?

JUSTICE CORNELIUS: They are
representing themselves through an agent.

HON. C. A. GUITTARD: The only

restriction would be to have some agent other
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than themselves like a paralegal represent
them. Is that contrary to the Constitution?
HON. SARAH DUNCAN: You got me.
CHAIRMAN SOULES: Well, a
corporation has to act through its agents. It
doesn't make any difference whether they're
employees, directors, officers, outsiders,
insiders, out-house, in-house. They're all
still agents.
HON. C. A. GUITTARD: And
that's what the comment would provide for.
JUSTICE CORNELIUS: Right.
CHAIRMAN SOULES: But in trying
to pick up on what Justice Duncan has said,
why can't a paralegal be the authorized agent
of a corporation just like its president?
There's no reason, no legal reason why not.
The president only has the authorization given
to it by the board. There's no magic to
someone being an employee as opposed to an
outsider, I wouldn't think.
HON. C. A. GUITTARD: Well, is
that a corporation representing itself?
CHAIRMAN SOULES: If it elects

to have an agent.
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HON. C. A. GUITTARD: If it
employs somebody, some outside person to
represent it, it's not representing itself.

PROFESSOR CARLSON: It's not
someone purporting to practice law, not
holding themselves out to be practicing law.

CHAIRMAN SOULES: Well, they
can't do that.

MR. PRINCE: All we're trying
to do is just address that paralegal thing and
make it as broad as possible. I think the
Committee agrees with what you're saying, that
we ought to make it as broad and give as many
options as there are to people in FE&D cases
as possible to appear on behalf of the
parties; but within making it as broad as
possible, try to address this unauthorized
practice of law problem. So the question is,
do you want to not address that possible
unauthorized practice of law problem? That's
why we carved out the -- that was the only
purpose; there wasn't any real decision there.

CHAIRMAN SOULES: Why don't we
leave it up to the Supreme Court to decide

whether or not it has the power to let a
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nonlawyer appear in JP court on FE&D cases.

HON. C. A. GUITTARD: Well,
they would decide that if they approve the
rule, you know.

CHAIRMAN SOULES: Well, they've
already decided -- see, this rule is already
on the books, Judge.

HON. C. A. GUITTARD: Well, T
know, but if they approve the comment or
approve incorporation of the comment into the
rule, then they would be deciding, have the
question before them, and would be in a
position to decide it.

CHAIRMAN SOULES: That's the
comment. They've already passed —-- in 1982
they passed the rule that's above that.

HON. C. A. GUITTARD: Yes, I
know. But 1f the comment goes or the comment
gets put in the rule, then they would have
that question to decide specifically.

CHAIRMAN SOULES: What I'm
saying is let the Supreme Court decide whether
its current rule is valid on the face of the
AG's opinion that it may not be. Sooner or

later the Court has got to decide that.
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