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CHATIRMAN SOULES: Moving right
along, making a lot of progress here with
Bonnie’s good report. Let’s see. What page
are we on now?

MS. WOLBRUECK: We are on page

CHAIRMAN SOULES: Page 6.

MS. WOLBRUECK: No. (5). This
is just the notice on finding of fact and
conclusions of law. This is from Rule 296 and
297. It just states that the clerk of the
court shall immediately call to the attention
of the judge who tried the case whenever there
is these filings. I don’t think that that’s
an issue.

CHAIRMAN SOULES: Okay. Good.

MS. WOLBRUECK: That section
actually basically concludes the section that
will be entitled "The Duties éf the Clerk,"
and then we have some other rules as we go
along.

We had been requested to put into the
rules a rule on fax filing, electronically

transmitting court documents. On page 7.
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CHAIRMAN SOULES: Okay. Before
we get there, does anyone have any dissent
then over the work up to now that Bonnie’s
reported on, the rules that are called,
"Duties of the Clerk of the Court," 1 through
6, pages 1 through 67?

No objection to those, they will stand
then unanimously approved with the changes and
edits to be made that we have already put on
the record as we have gone along here, Bonnie,
and thank you for that.

Now we are on Rule 7, on page 7.

MS. WOLBRUECK: On page 7.

CHAIRMAN SOULES:
Electronically transmitted court documents.

MS. WOLBRUECK: This is a fax
filing rule. This rule basically mirrors most
of the fax filing plans that are in place in
the state of Texas today. There are just a
couple of minor changes, and one of them is
that the fax filing plans today as originally
drawn up many years ago required an
acknowledgement of the clerk.

Basically it had said that after filing

an electronically transmitted document the
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clerk of the court will electronically
transmit to the sender an acknowledgement of
the finding together with cost receipts, if
any. Basically this is an acknowledgement
that is in many of the fax filing plans today.

The clerks committee would request that
the acknowledgement be deleted from this rule.
Basically it was placed there years ago when
technology was not trusted as it is today, and
basically we feel that fax filings shall be
treated the same way as mail delivery and
would not require an acknowledgement, and
basically the person sending the fax has
acknowledgement from their own fax machine
that it has been sent. So this plan, that’s
the only difference basically between this and
what is in place today.

Now, as one other note for you, No. (11)
states when the document shall be filed by the
clerk. Most of the fax filing plans -- and I
think Lee can address this probably better
than I can. Most of the fax filing plans in
place today give you an 8:00 to 5:00 filing,
not a 24-hour filing. There are a couple of
then, it’s my understanding, in the state of
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Texas at this point that do allow 24-hour fax
filing as far as filing time. The clerk files
the document at whatever time is on the
machine.

There was a great deal of discussion in
the subcommittee about this. The subcommittee
agreed that it should only be an 8:00 to 5:00,
normal business hours. So those are the two
notes in this that I want you to be aware of.

CHATIRMAN SOULES: Technical
question, and I don’t really know what this is
except that I hear everybody talk about it in
my office. Some of these machines will spool
received electronic faxes and then print them
as they catch up, but the receipt that I get
shows the time that the receiving fax machine
gets the end of the last page of my fax, and
say it says "4:45," but it doesn’t get printed
in the clerk’s office until 6:00 o’clock.

MS. WOLBRUECK: I think that
that issue, I had asked -- that hasn’t really
become an issue in any of the clerks’ offices
at this time, and I’m not sure. Maybe Lee can
address if he recalls if that issue had come

up before the Supreme Court at this time. I
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called a lot of clerks’ offices, and amazingly
fax filing is not something that’s used a
great deal. It’s usually only used, like, you
know, with me somebody from Dallas County or
Harris County or somewhere else that’s much
further off that wants to get something to my
office timely.

CHAIRMAN SOULES: It may print
out the time with --

MR. ORSINGER: It prints out
the time it prints. It prints out the time it
prints the page, so that if you get a long fax
you should see the minutes incrementing.

MS. WOLBRUECK: My fax machine
prints both times. It prints the sender’s
time and my time that I received it, and some
machines do that. They don’t all do that.

MR. McMAINS: Well, but this
rule says the filing isn’t completed until the
stamp is affixed.

MS. WOLBRUECK: That’s correct.

MR. McMAINS: So actually
whenever it’s sent doesn’t make any difference
until you get a paper reproduction of it

that’s printed and you affix the stamp. There
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is nobody there to affix the stamp after 5:00.
Then it isn’t filed until 10:00 o’clock the
next day.

MS. WOLBRUECK: Probably.

MR. MARKS: What if it’s faxed
in at 4:00 and not stamped until later?

MS. WOLBRUECK: It should be,
and basically it states here that if it’s
received before 5:00 p.m. then it will be
accepted on that date as filed.

MR. YELENOSKY: So you will
back stamp it?

MS. WOLBRUECK: The clerk will
have to -- it says, "Transmissions completed
during a normal business day before 5:00 p.m.
and accepted for filing will be filed on the
day of receipt."

CHAIRMAN SOULES: "If
transmission is completed and accepted for
filing."

MS. WOLBRUECK: That means that
everything is complete, if there were any fees
to be included with it, that all of that has
been verified.

CHAIRMAN SOULES: Say that

ANNA RENKEN & ASSOCIATES
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again, please.

MS. WOLBRUECK: That if there
were any fees or court costs to be included
with that filing, that all of that has also
taken place and that that document has been
received for filing.

PROFESSOR DORSANEO: Well, that
would be a change in current law. I mean, as
I understand it, if you file it, even if you
didn’t pay the fee you get to pay the fee
later.

MR. ORSINGER: Especially on
motions for new trial.

PROFESSOR DORSANEO: Yeah.

MR. ORSINGER: Most people
don’t send 10 bucks.

MR. McMAINS: Or 15.

MS. WOLBRUECK: All fees shall
be paid at the time of filing by statute.

PROFESSOR DORSANEO: Huh.

CHAIRMAN SOULES: Well, I think
we have got a Supreme Court decision
inconsistent with that.

PROFESSOR DORSANEO: Right.

CHAIRMAN SOULES: Because they
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say if the clerk -- maybe that’s deemed filed
as opposed to actually filed. I don’t know
what the court held. Something was sent in,
got there on time. The fee wasn’t paid. The
fee was paid late, out of court on appeal,
back in court on appeal. I think that the
Supreme Court level is saying that whenever
you get around to paying the fee you get the
filing date of the receipt of the papers.

MR. ORSINGER: If you pay
within a reasonable time, I think.

CHAIRMAN SOULES: So --

MS. WOLBRUECK: Like I said, I
have taken this pretty well verbatim from most
of the fax filing plans that are in place
today. The only change was the one that I had
told you about the acknowledgement, along with
No. (3) on page 7.

Most fax filing plans, if they are done
for a specific county court, costs and fees
shall be paid by a payment method authorized
by the clerk of the court. Many times there
is a method designated in that fax filing
plan. This just leaves it open that the court

may make that determination of how that method
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will be done. So that was one change, and
actually that’s the only thing other than the
acknowledgement.

CHAIRMAN SOULES: What do you
mean, like if you take plastic?

MS. WOLBRUECK: Yeah. Some
clerks are using escrow accounts. Some do
credit cards.

MR. ORSINGER: Can I ask a
question?

CHAIRMAN SOULES: Richard.

MR. ORSINGER: On paragraph
(3), fee and payment, it just categorically
says that you will not accept electronic
filing unless the fees have been paid.

Now, what if I walk in with a motion for
new trial and no check and I tender it and lay
it there on the clerk’s desk? Are they
required to accept it and put a file stamp on
it and then give me a reasonable time to give
them a check, or can they refuse to touch it
and.pretend like it hasn’t been laid on their
counter?

CHAIRMAN SOULES: I think the

clerk should mark it "received,'" but not
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filed. Do you do that?

MS. WOLBRUECK: It’s probably
different policies. My policy is to mark
something "filed" whenever it’s actually
tendered. There is some case law that says if
you tender something to a clerk for filing
it’s actually filed.

CHAIRMAN SOULES: Whether or
not the fee is paid?

MS. WOLBRUECK: That’s right.

CHAIRMAN SOULES: So the
statute that says the fee is to be paid at the
time of filing is really the time the fee is
due, not the condition of filing.

MS. WOLBRUECK: That’s right.

MR. ORSINGER: Somebody
mentioned -- I don’t know if it was Bonnie, or
somebody mentioned to me recently that there
is a lawyer in Dallas or someplace that
routinely files initial lawsuits without
tendering the filing fee. Did you say that to
me, Bonnie?

MS. WOLBRUECK: Yeah, but I
don’t want anybody to know that there is

lawyers that do that.
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MR. ORSINGER: I’'m sorry. I
withdraw it. Can we erase this record?

Move to strike. Sorry, Bonnie.

CHATIRMAN SOULES: Carl
Hamilton.

MR. HAMILTON: I’d 1like to
suggest that we consider a provision in here
that has the clerk to either file something or
publish something as to whether they have
elected to do this, or does this mean they can
from day-to-day elect whether they want to
accept something?

MS. WOLBRUECK: That’s probably
a good point because this has to be permissive
for the clerks. We cannot require this of
every clerk’s office. I don’t think that it’s
fair to do so at this point, again because of
the adversity. I don’t think it’s fair to
require Loving County or any of the other
small counties that maybe just have a few
cases filed or a few documents filed annually,
and just the cost to the county is a large
cost. You understand that we are on very,
very strict budgets, and just, you know, many

counties that will not purchase a fax machine
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and cannot afford possibly a fax machine, and
that seems a little bit hard for many of us in
today’s technology, but it’s very true.

Many counties don’t have computers. So,
you know, and possibly what you are saying is
correct, if you would like to some way to
publish it or however you would like for that
information to be obtained.

MR. HAMILTON: Well, I think
there is some situations where the clerks say,
"We don’t accept fax filing."

MS. LANGE: The county clerk
cannot by legislature accept any fax filing.

MR. HAMILTON: Yeah. But I am
talking about district clerks. Some district
clerks say, "We don’t accept them." Then if
it’s an emergency or if it’s a friend or
something, they will do it. So it needs to be
one way or another.

MS. WOLBRUECK: Right now
according to the statute any clerk, a district
clerk, may not accept a fax filing pleading
unless they have an approved order by the
Supreme Court. The statute says that. It’s

in the government code. The government code
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dictates to the fact of fax filing and
approval by the Supreme Court, and that’s one
of the issues that if we go with this as a
rule, we are going to have to look at the
statute as far as it being a rule and not
needing the Supreme Court approval, which I
have made a note that the clerks will address
that.

MR. McMAINS: What does this
part mean about -- it says, "A fee schedule
for electronic filing shall be adopted."

MS. WOLBRUECK: Basically the
way all fax filing plans were initiated and
started was that this is an additional service
that’s being provided to the attorneys, and in
doing so if the clerk purchases a fax machine
to provide you that service, they would like
to have some reimbursement for doing so, and
then fee schedules have been addressed by
counties for that purpose.

MR. McMAINS: It’s just that if
you are going to be able to charge a fee to
file something by fax, but it ain’t filed
until you pay the fee, that still looks to me

to be that we have made it automatic that
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whatever you file by fax isn’t really filed
until you pay the fee.

PROFESSOR DORSANEO: Unless you
have a credit balance down at the district
clerk’s office.

MR. McMAINS: Unless you just
deposit some money or something.

. PROFESSOR DORSANEO: You could
fax them some money.

MR. McMAINS: Fax yourself out
of court.

CHATIRMAN SOULES: Well, what do
you do to collect filing fees that should have
been paid but were not paid, yet the item has
been filed?

MS. WOLBRUECK: You file a
motion to rule for costs.

CHAIRMAN SOULES: And then the
parties --

PROFESSOR DORSANEO: Why not
just send them a bill?

MS. WOLBRUECK: Well, you do
that, but if they refuse to pay it, but it’s
not -- we would bill them. And, yes, Bill, we

send them a bill, and just -- you know, I
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happen to be one of the clerks that I don’t
have that problem, but there are clerks in
other parts of the state that have a great
deal of difficulty with it; and in fact, as a
last recourse they will file a motion to rule
for costs.

PROFESSOR DORSANEO: I would be
in favor of a rule that said you send them a
bill, and if they don’t pay the bill, you send
them the paper back.

CHATIRMAN SOULES: I don’t know
about that. Now, Justice Duncan is not here
to defend that.

The reason I’m asking these questions, we
don’t have, as I recall, any place else in the
rules where the rules themselves burden the
right to file with any kind of payment. The
rules themselves, filing is not burdened
anywhere, is it?

MR. ORSINGER: Well, a jury
demand is no good unless you pay your jury
fee. Now, it doesn’t mean you can’t file your
jury demand, but that means it’s worthless.

CHAITRMAN SOULES: I understand.

That’s right.

ANNA RENKEN & ASSOCIATES
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MS. WOLBRUECK: That actually
is the only -- the only fee in the rule right
now is the jury fee, and that’s the one that,
in fact, I have made note in here in this
packet that the clerks legislative committee
is looking at taking that fee out and putting
that into the statutes so that all fees are
addressed by statute.

CHAIRMAN SOULES: Given that,
though, regardless of what the fee is, is
there any place where the right to file a
document is burdened with the payment of somne
fee, whether set by statute or otherwise,
whether that’s in the rules?

MR. ORSINGER: Certainly not in
the rules, and I don’t even think the statutes
preclude you from filing it.

CHAIRMAN SOULES: So I don’t
think all this ought to be -- all this
business about payment of fees should be taken
out of this. If you get it by fax, you file
it, and then you have got the same remedies
that you would have if somebody sent a
paralegal over there with a document to file,

and you filed it without getting the money.
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MR. ORSINGER: But as a
practical matter, Luke, even those who want to
pay the fee can’t.

CHAIRMAN SOULES: I know that.

MR. ORSINGER: And so we have
to make allowance for credit arrangements,
periods of delay to file by fax and send the
check by mail. I mean, even if -- I would
never dream of filing something without
intentionally paying the filing fee, but I
can’t do that if I file it by fax. So we have
to make it clear that someone who is trying to
pay can pay either by having a credit card or
by Having a credit balance.

So I wouldn’t be in favor of taking out
all financial arrangements, but I would be in
favor of saying that your fax filing is
effective when it’s received, subject to
somgfhing later on happening to you if you
never send your filing fee.

CHAIRMAN SOULES: Okay.

MR. McMAINS: Is there
something legislative or whatever that
basically says that it’s -- I mean, is it the
1egis1ature that sets fees?
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CHAIRMAN SOULES: Yes.

MS. WOLBRUECK: Yes.

MR. McMAINS: And they set the
fees all the time now?

MS. WOLBRUECK: Yes.

MR. McMAINS: I mean, there is
not anything in the rules and nothing that
says the Supreme Court can levy a tax of any
kind for doing anything?

MS. WOLBRUECK: Like I said,
the only fee that’s in the rules --

MR. McMAINS: Well, I'm just
trying to figure out if it’s even legal
basically to put in the rules some
authorization or delegation to some other
entity, or is there something in the way the
government code, the Constitution, or whatever
read which basically says those fees shall be
set uniformly by statute or some other
provision?

CHATIRMAN SOULES: They are set
by statute. Counterclaims, I mean, they have
got a long list of fees that are set by
statute; but if you are going to put a
prerequisite, a condition to filing, on any
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filing, anywhere in the rules, this 1is the
worst place to do it.

MR. ORSINGER: True. It
defeats the whole purpose of writing the rule.

CHAIRMAN SOULES: Now, you can
write and say the clerk shall promptly bill
the filing party for the necessary fees or
whatever, but you are not going to get the fee
when you get the paper, Bonnie, are you?

MS. WOLBRUECK: All of the
counties that have this plan in place today
have to have mechanisms for collecting the
fees. It’s a very, very simple procedure, and
most of them are done by credit cards.

CHAIRMAN SOULES: And how does
that mechanically work? They send you a --

MS. WOLBRUECK: You will send
in the information that this is the credit
card number that I want this charged to. You
are hooked up to the credit card companies by
telephone. You get the authorization that,
yes, this is a good card and a good number,
collect the fee, get the money. You know,
everybody is happy.

CHAIRMAN SOULES: Do the credit
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card companies charge you a user fee for that?

MS. WOLBRUECK: Some of them
do, but there is a statute that doesn’t
allow -- no, there is a statute that allows a
charge, an additional charge to be placed on
that, like a five-dollar fee or something, a
processing fee for a governmental entity in
use of credit cards.

CHAIRMAN SOULES: John Marks.

MR. MARKS: I think that since
this is basically an accommodation made by the
clerk that the provision with respect to
payment ought to stay in there; and I think
that this line that says "payment method
authorized by the clerk of the court," the
clerk is going to work out a way that’s going
to accommodate the lawyers who want to file
things, but I think it ought to stay in there.

CHAIRMAN SOULES: Okay.

MR. ORSINGER: Well, actually
there is two things at issue here. One is you
leave in this business about the clerk having
the power to make arrangements, and the other
one is, is everything that’s filed without an

arrangement is considered not filed, and if
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you can physically present yourself to the
district clerk with a motion for new trial and
no 15 bucks and then get it filed and then
send your money in later, you shouldn’t be any
worse off because you filed it by fax.

So there is a possibility you could leave
payment power and arrangements in here, but
that the punishment for prepaying is not that
your document is treated as if it was never
filed. Go ahead and treat it as if it was
filed and let the district clerk punt the
document after a week or something like that.

CHAIRMAN SOULES: It seems to
me this 1is worse than no rule at all. This
invites people to file a motion for new trial
on the 30th day by fax and gives a number of
arguments that it was untimely filed;
therefore, a party loses his right to appeal.
And people are going to use this that don’t
read these traps, and who knows what the
appellate courts are going to do with the
traps.

Buddy.

MR. LOW: I waé thinking we had

something in a rule already that said a fax
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filing, you would treat it no different than
any other filing, Jjust like -- I mean, so why
wouldn’t when you are receiving it, no matter
when, why wouldn’t you just treat it =-- just
have something to say that’s the same as if I
had brought that there myself. Fax filing is
just the same.

What if I had deposited it at 5:00
o’clock, hand-delivered it? I mean, fax
filing, I think that when we discussed it we
wanted to treat fax exactly no different than
if it had been delivered by me by hand in the
clerk’s office. Wasn’t that right?

MR. McMAINS: Actually, we
treated it differently in the rules anyway.
If you send out the notices by fax, it’s just
like mailing.

MR. ORSINGER: It’s worse than
mailing because it’s a post-5:00 o’clock.

MR. McMAINS: Yeah.

MR. LOW: No. I didn’t
mean -- I misspoke. I meant fax to the
clerk’s office is what I meant, not fax, you
know, to the lawyers or something like that;

but I thought that the intent was to treat a
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fax filing in the clerk’s office just the same
as if I had just handed the clerk -- I was
there physically and handed the clerk that
document at the time it came in.

CHAIRMAN SOULES: Well, there
is no statewide rule on this right now. 1It’s
just local rules.

MS. WOLBRUECK: ©No, sir. It’s
a rule approved by the Supreme Court. By
order of Supreme Court there are probably I
would guestimate about 50 or more -- I don’t
know how many =-- counties in the state of
Texas that now have this plan in place.

CHAIRMAN SOULES: But they
don’t get it just because the Supreme Court
has got an order. They have got to --

MS. WOLBRUECK: Yes. That'’s
exacfly right.

CHAIRMAN SOULES: -- send their
plan in, and the Supreme Court has got to
approve the county plan. So they have got a
rule that says, "You can have it. If you want
it, send us your scheme."

MS. WOLBRUECK: That’s right.

CHATIRMAN SOULES: You send it
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up, and they look at it, and they approve it,
send it back.

MS. WOLBRUECK: The only reason
I have included it in here is it was a
recommendation, a suggestion by the
subcommittee; and, you know, I don’t have a
problem with taking it out and letting things
remain the way they are today if that’s what
this committee would prefer.

MR. ORSINGER: I can make a
suggestion on (3), and that is that we take
out every sentence in (3) except for "Court
costs and fees shall be paid by a payment
method authorized by the clerk of the court."

So that puts a duty on somebody to pay in
the manner that the clerk tells them to pay,
but it takes out everything that says you
haven’t reallykfiled it if you don’t, and then
it’s not probably much different from the
condition that the clerk is in when somebody
walks up and drops it in the basket and walks
out without leaving a check.

CHAIRMAN SOULES: That’s okay
with me.

PROFESSOR DORSANEO: You have
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to change (11), too, then.

CHAIRMAN SOULES: We have got
to change several places.

PROFESSOR DORSANEO: Yeah.

MR. McMAINS: Because (11) says
it ain’t filed if it ain’t paid.

CHAIRMAN SOULES: I guess first
we have got to get a consensus. John tends to
disagree.

MR. MARKS: I would have no
problem with that.

CHAIRMAN SOULES: Okay.

Anybody disagree with what Richard said?

MR. McMAINS: Well, it’s not a
question of disagreement, but where is the
authorization of the clerk to charge a fee for
filing?

CHAIRMAN SOULES: Right here in
(4) . That’s an extra fee.

MR. ORSINGER: (3) says, "Court
costs and fees shall be paid by a payment
method authorized" --

MR. McMAINS: I know, but you
were talking about taking out -- were you

talking about taking out the first sentence,
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too?

MR. ORSINGER: Yes, I was.

MR. McMAINS: And what do you
do about (4)7?

MR. ORSINGER: I don’t think
there is anything wrong with (4). I think
they ought to be entitled, unless you have a
preblem with the legislature.

MR. McMAINS: I don’t know. I
just -- it seems to me there must be a reason
why we don’t ever allow -- that we have not
ever taken it upon ourselves to delegate to
somebody the power to assess fees. That seens
to me to be a fairly political question; and I
mean, since it’s been done by the legislature
my question is, do we have the authority to do
that?

CHAIRMAN SOULES: Yes. We
don’t, but the Supreme Court does.

MR. ORSINGER: And remember
that on the jury fee --

MR. McMAINS: But is it because
the legislature gave them the authority?

CHAIRMAN SOULES: Well, they

have the Constitutional authority to run the
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courts, administer and run the courts
efficiently.

MR. ORSINGER: On the jury fee
we have a combined rule fee plus a legislative
fee add-on on top of the rule fee.

CHATRMAN SOULES: I’m assuming
that what (4) is for is to take care of the

amortization costs of owning and operating the

equipment.
MS. WOLBRUECK: That’s correct.
CHAIRMAN SOULES: That’s an
extra cost to the clerk’s office. Otherwise

it’s all the sanme.

MS. WOLBRUECK: That’s right.

CHAIRMAN SOULES: A paper cones
in, file it, store it, gone.

MS. WOLBRUECK: I would 1like
to -- if you don’t mind, Luke, I would like to
defer to another rule while we are talking
about these fees. On page 22.

CHAIRMAN SOULES: Okay.

MS. WOLBRUECK: Rule 142 had to
do with security for costs, and originally it
says, "The clerk shall require from the

plaintiff fees," misspelled, "for services
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rendered before issuing any process unless
filing is requested pursuant to Rule 145 of
these rules." Basically it said that the
clerk only from the plaintiff had to get the
fee before any process would be issued.

No. 1, I think that we should require the
fees from more than just the plaintiff, but
also that all fees should be paid at the time
of filing. This becomes an issue, as I said,
in some counties where attorneys refuse to pay
filing fees. They are statutory fees. They
are required by statutes, and I had hoped that
possibly as a security for costs that we could
address it in these rules, that court costs
should be paid at the time of filing.

It does not address the issue of should
the clerk file it or not if the fees are not
there. It is just the security for it.

CHAIRMAN SOULES: Well, this
expands. This is before issuing any process.

MS. WOLBRUECK: That’s what it
was, and this now includes all filing.

CHAIRMAN SOULES: Bill
Dorsaneo.

PROFESSOR DORSANEO: Bonnie,
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how big a problem is this for people of people
actually trying to evade payment of fees?
Isn’t it a small pfoblem?

MS. WOLBRUECK: In some
counties in the state it’s a large problem.

PROFESSOR DORSANEO: Well, I
don’t pay fees on a number of occasions, and I
am doing something that I don’t do that often,
and when somebody sends me a bill I think,
"Whoops," and I’m sure I’m not alone in that
circumstance. Richard maybe keeps track of
all of that because he’s more 1like that than I
am, but I’'m not like that.

MS. WOLBRUECK: Well, why would
you put the burden on the clerk to have to go
into the billing and collection process?

MR. ORSINGER: Well, I would
like to ask, at the present time -- and maybe
you answered this and I missed it, but at the
present time if somebody mails it to you
without a check or if they walk in and drop it
off on the desk and walk out, do you not stamp
it or do you stamp it?

MS. WOLBRUECK: We file it.

MR. ORSINGER: Okay. We
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shouldn’t treat electronic --

MS. WOLBRUECK: But there are
mechanisms, you know, in place, as I said; and
the last resort is a motion to rule for costs.

MR. HAMILTON: There are a lot
of clerks that won’t. They won’t file then.
They won’t file them in Hidalgo County without
the money.

MR. ORSINGER: Well, I think we
ought to have a uniform rule, and I think the
uniform rule ought to be that you file the
document, subject to having it stricken if
they don’t pay within a reasonable time.

MR. McMAINS: Well, the fact of
the matter is the case law is that it is filed
when you tender it to the clerk, not when they
put their stamp on it.

MS. WOLBRUECK: That’s right.

MR. McMAINS: What she’s asking

us to do is to change the law -- I mean,

change the rules to basically say until they

put their stamp on it then it ain’t filed, and
that is a significant change.

MS. WOLBRUECK: Only under fax
filing, and, Rusty, I am aware of the case law
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that you mentioned.

MR. MARKS: What would be the
problem in allowing the filing whenever it’s
received by the fax machine?

MS. WOLBRUECK: That allows
24-hour filing then, which is another issue.

CHATIRMAN SOULES: Well, Richard
had a proposition which would strip out any
conditions of filing based on paying the fees.
Is anyone opposed to that?

MR. HAMILTON: That changes
Rule 142 then.

CHAIRMAN SOULES: No.

MS. WOLBRUECK: We can address
142 as we get there.

CHAIRMAN SOULES: 142 is over
on page 227

MS. WOLBRUECK: That’s right,
and we can address that later.

CHATIRMAN SOULES: That doesn’t
have anything to do with filing, never has
had.

MR. McMAINS: No, but she’s
changed it.

CHAIRMAN SOULES: I know she’s
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changed it now to --

MR. McMAINS: It does now.

CHAIRMAN SOULES: It would now
if we pass it, but it doesn’t change existing
law, because it only now deals with when the
clerk is to issue process.

Okay. Are we agreed then? Anyone
disagree that we would strip out any condition
based on paying fees?

MS. WOLBRUECK: I think I have
to voice a dissention to that for the clerks,
because I know there will be an issue with the
clerks on it.

CHAIRMAN SOULES: Okay. Anyone
else? Those in favor then, since we have a
split division.

MR. MARKS: Can I ask a
question first?

CHAIRMAN SOULES: Yes, sir.

MR. MARKS: Would that include
the last sentence? That probably is not
necessary now if we agree to take everything
else out.

CHAIRMAN SOULES: Well, I’m not
doing this sentence by sentence, and there are
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places -- there are a lot of words in here
that I think we are going to have to go and
address if we take this policy position.

MR. MARKS: Okay.

CHATIRMAN SOULES: The policy
proposition is that the fax filing would not
be burdened with the requirement that the fees
be paid at the time of filing.

Those in favor show by hands. 13.
Oppesed? To two.

Okay. Now, getting about that, Richard
would take out certain language in (3).

MR. ORSINGER: And you’d also
need to eliminate the distinction between
receipt and filing because I think the only
reason to distinguish receipt from filing was
the payment of a fee.

MS. WOLBRUECK: And the other
thing, Richard, is to make sure that you said
you sent me ten pages and I only got eight.

MR. ORSINGER: Well, we can do
that by leaving in the sentence that
says -- in (11), this would be the third
complete sentence, "the date and time

imprinted on the last page of the document
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will determine the time of filing." We will
eliminate the distinction between receipt and
filing.

CHAIRMAN SOULES: Okay. These
words "and accepted for filing"™ no longer have
any function, do they?

MR. ORSINGER: That’s right.

CHAIRMAN SOULES: Because that
had to do with payment of fees.

MR. ORSINGER: If the
transmission is incomplete, would the clerk
file the incomplete transmission, or would
they say, "This is an incomplete transmission.
I accept none of it"?

CHAIRMAN SOULES: I think they
ocought to file the incomplete transmission.

MR. ORSINGER: Okay.

CHAIRMAN SOULES: Is there any
disagreement about that? It could be amended.

MR. ORSINGER: Then we are
going to have to change the sentence about the
last page, too, or I guess the last page
received?

MR. LOW: When they say
"received," there would be an argument you
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didn’t really receive but these six pages and
there were six pages that just weren’t there.

MR. ORSINGER: But what if your
motion for new trial, the first page arrives,
and everybody knows you’re trying to file a
motion for new trial, and the machine ran out
of paper and got unplugged or the electricity
went out; and, you know, you ought to get
credit for having filed the first page.

CHAIRMAN SOULES: Suppose it
happens in my office that somehow or another
we wind up with a duplexed original, printed
on both sides, and I tell my copy -- "Copy
this and file it. 1It’s my motion for new
trial,”™ and they go through and they copy
pages 1, 3, 5, 7, 9, and so forth to the last
odd numbered page; and when we go file it,
that’s my motion for new trial. It’s a motion
for new trial, but half of it’s not there, and
I’'m handing it to them. Can’t I amend that?

MR. ORSINGER: Sure. Should be
able to.

CHATIRMAN SOULES: But it was
filed when it was gotten, when it was

received. So what’s the difference? Is there
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a difference? If there is, let’s talk about
it.

MR. ORSINGER: No.

PROFESSOR CARLSON: But that
really is just the first page.

MR. ORSINGER: See, this is
directly analogous to mailing a motion for new
trial that’s omitted page 3. Is your motion
no good because page 3 was omitted? Of course
not. I mean, you better amend it, but at
least it’s considered filed.

MR. MARKS: Well, if you have
an ihcomplete transmission, doesn’t that
message get back on the fax machine that --

MR. ORSINGER: Yes.

MR. MARKS: -- all of the pages
didn’t go through?

CHAIRMAN SOULES: The legend
that we get back is a page-by-page legend at
the bottom that it got received. Every page
has a little legend at the bottom. I don’t
know whether that’s typical.

MR. ORSINGER: Well, frankly, I
think that we need to decide what paragraph
(11) is supposed to accomplish. ©Now, it seems
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to me that if we are serious about taking
electronic filing, that if we have enough of a
document to realize what it is, that we ought
to give them credit for having filed a
semblance of that document and then let them
amend it rather than rejecting it.

MS. WOLBRUECK: Richard, what
if it’s page 3, starts with page 3 and --

MR. ORSINGER: I don’t know.

MS. WOLBRUECK: -- you didn’t
receive the first two pages?

MR. ORSINGER: I mean, what
would you do, Bonnie, if it came to you in a
letter instead of off a fax machine, and it
starts with page 3? Would you file stamp it
or throw it away?

MS. WOLBRUECK: According to
this right now I would not.

MR. ORSINGER: What if it was a
letter, not a fax, a letter, that starts with
page 3? What would you do with it?

MS. WOLBRUECK: I would have to
call somebody and say, "What are you trying to
send me?"

MR. McMAINS: That’s assuming

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING
925B CAPITAL OF TEXAS HIGHWAY #110 « AUSTIN, TEXAS 78746 « 512/306-1003




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

6010
that the last page got there.

MR. KELTNER: So then the
practice would be to send an incomplete
document every day so you would be protected
on anything that didn’t get there.

CHAIRMAN SOULES: Well, we are
talking about all of these things out on the
fringe, and maybe we need to, but I mean,
anything can happen and probably will. But
what should be our ordinary practice assuming
that the glitches are not all that big, and we
can see a way to fix them? The clerk and the
lawyers can communicate about it.

Rusty.

MR. McMAINS: Well, there is a
lot of things here that are interrelated is
the only problem, as he wants to take one
thing out. I mean, for instance, in the
requirements, which is section (6), it
requires that it be on paper 8 1/2 by 11,
contain the individual State Bar of Texas ID
number, address, telephone number, and
telecopier number.

Okay. Now, suppose the last page is the

page -- which is more 1likely to be the case,
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that is where you have got your certificate
and all of your identification of information.
Suppose that page doesn’t show up. Does the
clerk have the ability to refuse to file that
or not?

I mean, here it’s listed as a
requirement, and so I don’t know what it means
if it’s a requirement, and yet you are trying
to rewrite some other part of the rule saying
that they have got to file whatever it is they
send, even if it’s more or less unintelligible
in the form it got sent, and I’m not sure that
a clerk has an obligation to file something
that’s unsigned anyway. I’'m not sure, but I’'m
not sure if since there is a requirement by
the lawyers to sign it, I’m not sure the clerk
is in error in not filing it.

CHAIRMAN SOULES: Well, let'’s
get past this. I mean, there is so much
distrust for this whole fax concept, and I
just don’t understand what it is, and every
time we try to do anything it seems that has
to do with faxes we just start putting burdens
on it just so that we can make it more and

more detailed and more and more
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issue-intensive and longer delays, and that
seems to be out of step with the modern world,
but I have argued that before and lost, so I
don’t --

MR. ORSINGER: You have a
different alignment of people in the room,
Luke, so don’t give up.

MS. WOLBRUECK: Possibly we
want to continue with the practice today by
local rule and Supreme Court approval and
maybe not put it in the rules.

CHAIRMAN SOULES: My idea would
be you just say the clerk can file
electronically and can charge an extra fee if
they do it and then let the world take care of
itself just like it does through the mail, and
when somebody shows up with it in their hand
and all the other things we are talking about
could happen whether or not it’s --

MS. WOLBRUECK: There are two
different issues, Luke, that need to be
addressed. One is that we have to receive a
legible copy. ©No. 2, that the clerk is
required to make sure that it’s printed on

something that can be preserved.
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CHAIRMAN SOULES: Right.

MS. WOLBRUECK: And we do not
want things like the o0ld thermal fax machines
that went away and turned black after, you
know, a few days or something.

CHAIRMAN SOULES: Okay. But
you determine that in your office because if
the receiving --

MR. ORSINGER: Yes.

MS. WOLBRUECK: That’s right.

MR. ORSINGER: Bonnie is saying
that’s what’s essential here. What’s
essential is you’ve got to be able to read it,
and it’s got to last because it’s a government
record, and all the rest of this is window
dressing really.

CHAIRMAN SOULES: Okay. Well,
we can put that in there, but the clerk --

MS. WOLBRUECK: We need the
essentials.

CHAIRMAN SOULES: The clerk may

do it if it’s legible, if their machine is

legible, and on plain white paper, 8 1/2 by

11.

MS. WOLBRUECK: And I would
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like for it to make sure that it directs the
clerk to copy it, you know, receive it on a
laser printer or a plain paper copy. I mean,
that directs every clerk to do so, that some
commissioners court won’t decide that here’s a
sale on this o0ld thermal fax machine for $20.
We are going to put it in your office.

MR. ORSINGER: But I don’t
think Luke is saying that we should throw the
rule out. I think what he is saying is that
we shouldn’t unduly disadvantage an effort to
file this way because of a glitch because you
can get glitches in hand-deliveries, and you
can get glitches in mail, and maybe we
shouldn’t try to write a rule to cover all the
glitches because what rule covers a motion for
new trial that’s missing page one that arrives
by envelope? There is no rule. So why does
there have to be a rule that covers a fax
filing that’s missing page one?

MS. WOLBRUECK: Okay. We
will =-- whatever then. Maybe Richard can
assist with the rewrite of it or something,
and we can look at it again.

MR. HAMILTON: I have another
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problem. This apparently is directed only to
what you receive on your fax machine.

MS. WOLBRUECK: That’s correct.

MR. HAMILTON: If I receive
something on my fax machine from another
lawyer that is to be filed, do these same
rules apply?

MS. WOLBRUECK: No. You would
tender it over the counter. There is a
different rule in there.

MR. HAMILTON: I know, but what
if it’s slightly unlegible or something? Can
you refuse it?

MR. ORSINGER: You are talking
about like copies of somebody else’s motion?

MR. HAMILTON: Yeah.

MR. ORSINGER: This doesn’t
relate to that at all, supposedly. This says
to do --

MR. McMAINS: He’s saying what
happens if basically he’s a designated agent
for someone who is trying to -- who basically
electronically files, if you will, with him to
take it over there as opposed to directly with

the court. He’s just wondering if he
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shouldn’t get the same benefits.

CHAIRMAN SOULES: Bonnie, all
you have to do is say that the printout has to
be on a certain kind of paper because 45 has
already got it has to be 8 1/2 by 11, has to
be signed by the lawyer. So Rule 45 has a lot
of the parameters of what is required for
filing already built in, and if you are trying
to tell the clerk they have to have a plain
paper copier, that’s really all you have to
say, I think.

MS. WOLBRUECK: Okay. We will
re—-adjust it, Luke, and bring it back to you.

CHAIRMAN SOULES: I don’t have
any problem putting in there that there could
be a fee schedule. I don’t know whether it’s
enforceable or not.

PROFESSOR DORSANEO: Why does
it have to be different for every place? Why
can’t there be just a -- what is the fee that
clerks charge?

MS. WOLBRUECK: 1It’s different
from every place. Some of them actually do
subscriptions by size of law firms.

PROFESSOR DORSANEO: Huh?
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MS. WOLBRUECK: Yes. If you
are a large law firm, you pay the clerk X
number of dollars a year and then you can do
all of your faxing to the clerk.

MR. ORSINGER: That way they
don’t have to bill every single filing.

MR. McMAINS: Save their
administrative costs.

PROFESSOR DORSANEO: Pay an
annual user fee.

MS. WOLBRUECK: Yeah. Annual
user fee.

MR. ORSINGER: Why don’t we let
them run their office the way they want to?

CHAIRMAN SOULES: And then if
you want to set a time for when they’re filed,
that’s fine. I mean, when you’re closed after
5:00, somebody has got to find you to file
something specially. I mean --

MR. ORSINGER: Or mail it.

CHAIRMAN SOULES: Or mail it.
There are other ways to get around it. If you
say anything after 5:00 o’clock is filed the
next day...

MR. MARKS: Well, shouldn’t
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that be left up to the discretion of the
clerk, too? I mean, if the clerk wants to
accept something after 5:00 o’clock, why
should it be in the rules?

MR. ORSINGER: You know,
actually this rule doesn’t prohibit late
filing. It just says that no matter how nasty
your clerk is, it’s not going to be any worse
than 10:00 o’clock the next business day, but
see, transmissions completed after 5:00
o’clock on weekends or holidays will be
verified and filed before 10:00 on the first
business day. Well, at 7:30 on Friday night
is before 10:00 on the next business day.

This doesn’t prohibit a clerk from filing up
until midnight. It just doesn’t require them
to file it until 10:00 a.m. on the next
business day.

CHAIRMAN SOULES: Let’s work on
this a little more and bring it up the next
time.

MS. WOLBRUECK: Okay.

CHAIRMAN SOULES: Okay. Next,
Bonnie?

MS. WOLBRUECK: Okay. The
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continuation of this is just some rules that
the clerks directed some attention to. Rule
15 had to do with writs and process. Deleted
in this was the language about Monday next
after the expiration of 20 days. That was the
language that was stated here to be in the
writ.

That language is contained in the
citation rules, and the subcommittee added the
provision that is underlined there, "A person
authorized by law or these rules to serve
process and shall include the return for
service," basically to define that anybody
authorized by these rules may serve a process.
The last line in that that talked about the
clerk’s seal being attached to it was moved to
the clerk’s rule on issuance.

CHAIRMAN SOULES: Okay.

MS. WOLBRUECK: Rule 17, you
need to see Rule 126 for clarification of what
was done with Rule 17. Rule 126 on page 21.
There was some conflict between this, conflict
between Rule 17 and Rule 126. Rule 17 does
not require fees in advance for service, and

Rule 126 requires fees paid in advance for out
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of county, for an out of county request. The
two rules seem to be in conflict.

The change would require all fees be paid
in d@advance and allow the clerk to collect the
fees, and the requirement of endorsement was
placed in the "Duties of the Clerk" section,
the pauper’s oath or affidavit of inability;
and Richard, if you would like to address, we
had received a letter I think on that issue
out of Tarrant County with a problem that had
been addressed by an attorney general’s
opinion, I think.

MR. ORSINGER: Yeah. We got it
from Tim Curry, the district clerk in Tarrant
County, and he was suggesting that we go ahead
and permit the district clerk to accept the
filing fees. Bonnie, listen, I want to be
sure I don’t say the wrong thing here.

MS. WOLBRUECK: Okay.

MR. ORSINGER: Tim Curry wanted
us to change the rules to permit the clerk of
the court to accept the fee for service at the
time of filing, and we have done -- we have
fixed his problems? Do you feel like?

MS. WOLBRUECK: Yes. I think
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so. Because what the problem was, that there
is a recent attorney general’s opinion that
said that the clerk may not collect the
sheriff’s service fee, and that’s a common
practice in many counties, and Tim Curry is
the district attorney, I think, or assistant
D.A. or something in Tarrant County, and he
had written a concern for that.

So I feel like maybe we have addressed it
here, and Rule 17 was the one in conflict over
the AG’s opinion that basically says that the
officer receiving any process shall not be
entitled in any cases to demand his fee, which
is what Rule 17 says today. So I think we
have addressed that with Rule 126 then.

CHAIRMAN SOULES: Okay.

MS. WOLBRUECK: I think Rule 19
this committee has addressed before. This is
nonadjournment of term, concerning terms, and
the subcommittee felt that it was unnecessary,
not -- a practice that was not necessary, and
so it was offered up to be deleted.

Rule 20 was the same way. Minutes read
and signed. This was deleted because it’s no

longer a common practice.
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Rule 71. Basically this was just to take
out the section that was put into the clerk’s
rule on the docket and the clerk’s record.
Going on to Rule 75 then, Rule 75 had to
do with withdrawal of pleadings. The
subcommittee had felt that this was no longer
a common practice or necessary, and the clerk
as custodian of the record has been addressed
in the clerk’s rule. So Rule 75 was deleted
and then a new Rule 75 then becomes what was
Rule 75b, a and b.
75a, is stated there as a, is concerning
exhibits, about the court reporter filing them
with the clerk; and then 75b, the first
sentence is the one that has been moved to the
clerks rules that had to do with all filed
exhibits shall be filed with the clerk, and so
then the new Rule 75 has a new section a, b,
and c. Is that clear?
PROFESSOR DORSANEO: Yes.
MS. WOLBRUECK: Okay. Good.
Going on to Rule 89, I think that there
is -= other members of the subcommittee are
actually looking at Rule 89 and clarifying it,

but basically what this notes is that last
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paragraph was moved. The requirements of the
clerk was moved to the clerk’s duties section,
and that’s all that’s been deleted there, is
that section that we have addressed before.

Going on to Rule 99, there is just some
clarification in Rule 99 on the issuance and
the form of citation, and basically Rule 99
did not refer to Rule 15 on who the citation
shall be directed to. So under No. (1) of the
"Form," (b) (1), it directs it who the citation
shall be directed to. There was just some
change for consistency to say instead of
"show," put "contain."

Under No. (7) it did not contain the
style of the case, just the names of the
party, and we felt that it was important that
the citation include the style of the case so
that the parties knew how to direct their
pleadings.

The remainder of it, basically there was
some duplication of the answer information
under No. (12) and under the notice, and we
have just deleted it to show that it was only
in there once. So No. (12) was deleted, and a

new No. (11) has the notice thing about, "You
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have been sued," and has the answer
information in it. Rule 99, that’s basically
all. There was just the deleting of the
duplication. Rule 108.

CHATRMAN SOULES: Just a minute
on that one.
MS. WOLBRUECK: Yes,.

CHAIRMAN SOULES: You see under

(12)7?

MS. WOLBRUECK: Yes.

CHATIRMAN SOULES: "For the
relief demanded in the petition," those words

in the second line?

MS. WOLBRUECK: Yes.

CHAIRMAN SOULES: I think you
ought to put that in the very last line on the
page after "default judgment.™"

MS. WOLBRUECK: Okay.

PROFESSOR DORSANEO: Uh-huh.

CHAIRMAN SOULES: So it has a
little bit more information for this person.

MS. WOLBRUECK: Got it. Okay.
Thank you.

PROFESSOR DORSANEO: I have a
question before you get to 108, Bonnie.
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MS. WOLBRUECK: Yes.

PROFESSOR DORSANEO: About Rule
103.

MS. WOLBRUECK: Yes.

PROFESSOR DORSANEO: Is that
okay?

MS. WOLBRUECK: Yes. In fact,
I have since decided that it was okay the way
it was written. We had talked about it
originally, and I had it in a previous
handout, and I think that it’s okay. I think
that our committee has looked at it also, and
Rule 103, we have received a lot of
communication from private process servers in
regards to Rule 103. Isn’t that the one?

PROFESSOR DORSANEO: Yes.
That’s where it has the clerk having a limited
role in being an authorized officer.

MS. WOLBRUECK: Yes.

PROFESSOR DORSANEO: And my
question would be to the clerks committee, is
what are clerks doing? Are clerks doing that
or some --

MS. WOLBRUECK: Some clerks do

actually. So it’s either the service --
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basically Rule 103, what Bill is talking
about, is that it says here "service by
registered or certified mail and service by
publication shall, if requested, be made by
the clerk of the court," and we have decided
to let that stand as it is.

CHAIRMAN SOULES: That’s done
in Bexar County.

PROFESSOR DORSANEO: But not
all clerks are doing that, right?

MS. WOLBRUECK: Not all clerks
do. It says "may."

PROFESSOR DORSANEO: So should
it say "shall"?

MS. WOLBRUECK: We have
discussed that in our clerks committee, and
the concern was that in many counties the
constable may be performing that service for
certified mail or service by publication, and
then that would really change procedures, and
that happened to be in one of the more urban
counties, and they were real concerned about
changing that as a requirement of the clerk.

CHAIRMAN SOULES: Politics.

MS. WOLBRUECK: And, you know,
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I had a dissention within the committee on
that.

CHAIRMAN SOULES: Clerk versus
constable politics. Just leave that alone.

PROFESSOR DORSANEO: So it
shouldn’t say "shall" the way it is now
because the clerks wouldn’t want to be thought
of as being in violation of it.

MS. WOLBRUECK: That’s right
because it says "shall, if requested" is what
the rule says right now.

CHAIRMAN SOULES: And that'’s
okay?

MS. WOLBRUECK: Yeah. That'’s
okay, because basically it leaves it open as
to who shall do it. It doesn’t require the
clerk to do it.

PROFESSOR DORSANEO: Well, if I
request it, it does.

MS. WOLBRUECK: That’s right.

PROFESSOR DORSANEO: But it'’s
my understanding that I can request that of
some clerks, and they will tell me they are
not doing that.

MR. ORSINGER: File for
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mandanmus.

PROFESSOR DORSANEO: Right.

MR. McMAINS: Well, everybody
else does.

PROFESSOR DORSANEO: I'm just
saying we might as well change it to "may" if
they are not going to do it anyway.

CHAIRMAN SOULES: Well, what
the clerk says is, "You need to get along with
the constable, don’t you?"

They say, "Okay. Request withdrawn."

MS. WOLBRUECK: Okay. Rule
108, this just clarifies that a defendant
without stay shall be served with citation.
That’s all. We just sort of did some
clarifying by striking that one sentence.

Rule 114 then is citation by publication,
and basically what we have done here is
combined Rules 111, 112, 114, and 115, which
all had to do with citation by publication,
and you can see here where each portion came
from, what rule it came from. Like No. (1) is
actually out of Rule 114. No. (2) came out of
Rule 111. No. (3) came out of Rule 112, and

then (b) is just the form of the citation by
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publication, and (c) has to do with the
issuance out of Rule 114. Basically it’s just
a combination of those rules into this one
rule on citation by publication.

MR. ORSINGER: Well, there were
some differences about publication sequences
and whatnot, and we consolidated them all down
to just one?

MS. WOLBRUECK: Yes. That'’s
right.

PROFESSOR DORSANEO: That’s the
next one.

MS. WOLBRUECK: And that’s
addressed in Rule 116 now.

MR. ORSINGER: Excuse me.

MS. WOLBRUECK: Basically there
is not a lot of change in 114. 1It’s just
combining it together and making it in a
better format.

Rule 116. It was interesting for me to
note looking at Rule 116, which has to do with
service of citation by publication, which had
to do with who shall serve it and how long it
shall be published and where and the method

for publication, that it did not include an
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editor’s affidavit or a copy of the citation
to be included with the return, which is
actually common practice today.

If we issue a citation by publication,
there is an affidavit by the editor of the
newspaper stating that, yes, this has been
published, along with a copy of that actual
citation out of the newspaper so that that is
part of the return.

Rule 117a, the citation by publication in
a tax suit included all of that information in
it. So maybe that’s where the common practice
has happened, is out of the tax citation. So
basically what we did here is we deleted what
Rule 116 had said, which is the first part of
page 14 there at the top of page 14, and we
have picked up the language out of Rule 117a
on citation by publications, which is the
delinquent tax citation by publication, and
have just basically combined that information
into this new Rule 116.

In this then is the portion that states
when -- how long a citation by publication
needs to be published. <¢Civil citations were

to be published four consecutive weeks; tax
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citations, one time a week for two weeks;
divorce citations today are only published one
time. This would just clarify that all civil
and tax citations would be published one time.
The subcommittee felt that that was sufficient
amount of publication.

One other question from the subcommittee
was that the last paragraph of Rule 14, the
second sentence beginning, "If the publication
of citation in a suit for delinguent ad
valorem taxes cannot be had for this fee it
goes on to a posting process." The
subcommittee’s question to this full committee
is, do we want a posting process in the rule
for a civil citation also?

CHAIRMAN SOULES: How does it
work in tax ca§es?

MS. WOLBRUECK: Right here, the
way 1t’s stated, on the bottom of page 14. It
comes right out of Rule 117a on a tax suit.

CHAIRMAN SOULES: Cannot be had
for what fee?

MS. WOLBRUECK: The publication
fee.

PROFESSOR DORSANEO: I don’t
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see why tax cases need to be any different, is
my main point, including the number of days
that it has to be published. I don’t see why
they are different. You know, 28 days, 42
days, what difference does it make what kind
of a case it is for these technical
requirements? It’s just a lot of extra detail
to no point.

MS. WOLBRUECK: That’s
basically what we have done here then on Rule
11e6. It changes it to "publication of
citation," and that means all citations. So
the new Rule 116 would affect all citation by
publications.

PROFESSOR DORSANEO: There
still is a little bit of slippage between 116
and 117a in terms of the number of days that
have to expire before there can be an action.

MR. ORSINGER: Bonnie, Bill 1is
denoting here at the bottom of page 14 that in
a tax case you have to have 28 days for the
return instead of the Monday following the
20th day after service.

MS. WOLBRUECK: No. That has

to do with posting, and that’s my question,
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if, in fact, that you would like to make this
rule -- this comes out of 117a, which is the
delinquent tax suit citation by publication,
and it allows the posting on the bottom of
page 14, and I have kept it in there just for
a tax suit because I just followed 117.

My gquestion to you is, do you want it
just for a tax suit, or would you like it for
all citations? And that has to do with
posting at the bottom of the page.

CHAIRMAN SOULES: If you can’t
get the citation by publication published for
the lowest classified ad price then all you
have got to do is post on the courthouse door,
and you have got service on -- you have got
service by publication.

MS. WOLBRUECK: That’s right.
According to what was 117a, delinguent tax.

CHAIRMAN SOULES: I don’t think
that’s -- I don’t agree with that.

MR. McMAINS: Well, for
everybody, yeah. If you are talking about
taxes, at least you have probably got some
property in the county.

CHAIRMAN SOULES: You have

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING
9258 CAPITAL OF TEXAS HIGHWAY #110 + AUSTIN, TEXAS 78746 + 512/306-1003




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

6034
probably got some property, and you have
probably been sent a delinquent tax notice or
billed for taxes. Somebody has probably tried
to get a hold of you.

MR. ORSINGER: Well, and you
know by law taxes are due. You don’t know by

law that you have been sued by a private

person.

MR. McMAINS: Yeah.

CHATRMAN SOULES: Yeah. We are
all on the same -- that’s the wavelength I’m
on. This is just out of the blue some person

gets sued, may be out of the blue, and it’s
not even in a generally circulated newspaper.
Well, excuse me, not even in a newspaper
published in the county.

MR. McMAINS: Right. Where you
live.

CHAIRMAN SOULES: This doesn’t
require it to be generally circulated. It
could be the GREENSHEET, I suppose, on the
newstandard at Mi Tiera.

MS. WOLBRUECK: Then this does
not change anything the way it’s stated here
then?
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MR. ORSINGER: Right.

MS. WOLBRUECK: That was just
my question.

MR. ORSINGER: The feeling is
not to let the posting --

CHATRMAN SOULES: I wouldn’t
delete the posting in an ordinary suit.

MS. WOLBRUECK: Which is the
way this is.

MR. ORSINGER: It’s not there?

MS. WOLBRUECK: It’s not there,

MR. ORSINGER: Yeah. It
doesn’t exist except for tax suits.

CHATIRMAN SOULES: Well, it’s 1in
this rule right now, and we are going to take
it out.

MR. ORSINGER: No. It needs to
stay here for tax suits.

PROFESSOR DORSANEO: But this
isn’t tax suits. The next rule is tax suits.

MR. ORSINGER: ©No. Tax suits
are at the bottom of page 14. If you can’t
get the low line rate on a tax suit, you can
post. That’s the rule right now.

CHAIRMAN SOULES: Okay.
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MR. ORSINGER: We are not
changing the rule. What we are discussing 1is
whether all lawsuits ought to be able to post,
and the answer to the question is "no."

CHAIRMAN SOULES: You have got,
"ITn a suit for delinquent or ad valorem
taxes," and that’s a condition of using the
posting.

MS. WOLBRUECK: That’s right.

MR. ORSINGER: And that’s
already in 117.

CHAIRMAN SOULES: Let’s leave
it there.

MS. WOLBRUECK: And what Rule
116 does, is this is publication of citation.
That means all citations. That means a
regular citation or a delinquent tax suit.
It’s one rule that designates exactly how it
should be published.

CHAIRMAN SOULES: Okay. l117a.

MS. WOLBRUECK: There really
isn’t -- not having a great deal of
information as far as requirements in a
delinquent tax suit, we did not really make

any changes except that on page 16, the bottom
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of the page, is all of the language that we
just talked about in rule -- that we moved to
Rule 116 that has to do with the publication;
and what you see deleted, X’d out there, that
entire paragraph is what we just addressed in
Rule 116.

CHAIRMAN SOULES: Do you have
to do one time a week for two weeks in a tax
case?

MS. WOLBRUECK: That’s what it
is right now, and we changed it to one time,
period.

CHAIRMAN SOULES: Okay. So
that has been changed in 117a.

MS. WOLBRUECK: Yes.

CHATRMAN SOULES: And is there
anything statutory that requires that?

MS. WOLBRUECK: Not to my
knowledge, but I guess we need to double check
that.

CHAIRMAN SOULES: Sometime in
the last 20 years there was some legislative
changes involving delinquent tax litigation,
the most important of which I think was the 15
percent contingent fee aspect of it, but the
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people that got into that business have gotten
several changes through the legislature to
accommodate their work. So this could be
statutory, so I would just urge you to take a
look --

MS. WOLBRUECK: Okay. I made a
note.

CHAIRMAN SOULES: -- at anything
that’s going to be changed about the tax
procedure and check to see if it’s precluded
by statute. Bill.

PROFESSOR DORSANEO: The best
crafted publication rule in the current rule
book is 117a. It has a few little flaws in
it, but it’s the best job of drafting; and
that leads to my second point, which simply is
could we check with taxing authorities to see
if they would be happy with a publication, you
know, one-time rule where it’s published for
28 days rather than the 42-day requirement
that’s in the rule now.

Because I really do think aside from this
posting issue that you convinced me on a few
minutes ago, that there is no need to have a

different set of procedures for publication in
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one kind of a case and then another.
Especially it ought not to be more onerous in
tax cases than in other kinds of cases, but
what I’m trying to get at is that this part of
the rule book needs to be simplified by making
the procedure as uniform as it can be made,
and I almost would like to get a vote on
whether that’s a good idea or not, or should
we just let the tax cases be dealt with in a
separate rule that we just embrace without
trying to simplify in that area as well as in
othér areas?

MR. LOW: The only thing that
concerns me, if there are any particular
statutes on those that relate. I don’t see
them tied in in the notes.

PROFESSOR DORSANEO: When the
rules were promulgated, the new rules were
promulgated -- and if you look in your rule
book now I believe Rule 2 --

MR. LOW: Two.

PROFESSOR DORSANEO: -- "Scope
of Rules," it says that in tax cases all of
the statutes listed as repealed in the Supreme

Court’s order aren’t really repealed to the
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extent they’re tax case rules, but Rule 117a
shall govern the procedure and publication in
tax suits. So I think all of that has been
swept away. I think all of the statutes that
are referred to in Rule 2 of our rules of
civil procedure have been replaced by a new
tax code, but who do we talk to to find out
about the reality of that?

MR. LOW: I’'m aware of that.
What I’m saying, there could have been
legislation passed since that time, and they
can’t write out what the legislature may pass,
and I don’t know that there has been, but
there could have been legislation passed.

PROFESSOR DORSANEO: Well,
there is a whole new tax code.

MR. LOW: That’s right, and
there could be provisions in there that affect
this. I don’t know.

CHAIRMAN SOULES: The person to
address is Oliver Hurt.

PROFESSOR DORSANEO: Okay.

CHAIRMAN SOULES: And whatever
changes you think you might need to make to

1174, I think if you would write him and ask
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him if it contravenes any statute, No. 1; and
No. 2, do they have any opposition to the
change; and if so, what is it and why?

I believe you will get a response; and if
you don’t, let me know or if you will send me
a copy, I will make a note on it and send it
to Oliver and tell him to please help us.

MR. ORSINGER: Luke, I’m of
counsel with the law firm. All I have got to
do is get on the elevator.

CHAIRMAN SOULES: And send a
copy to Orsinger, too. He knows who will be
answering the question. Oliver doesn’t answer
the guestions, but that’s great, because if it
facilitates their work, they are going to be
happy to cooperate, and if they see a problemn,
they will let us know, I think.

MR. ORSINGER: Well, if it
facilitates their work, it will facilitate the
revenues to the state because they get a piece
of successful collection.

CHAIRMAN SOULES: Okay.

Bonnie, what’s next?

MS. WOLBRUECK: Continuing with

117a, as you realize, it goes on for pages in
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the rule book. The only pages that we
actually did, like on page 19 we wanted to
make sure that it was consistent with Rule 99
and just added the "You have been sued"
section to it and basically kept much of the
other -- you can see the underlined portion
that we did.

CHAIRMAN SOULES: Okay.

MS. WOLBRUECK: Also, it adds
the name and address of the attorney plaintiff
and the address of the clerk. That’s all
pursuant to Rule 99. Then under No. (6), that
form of citation, we did the same thing to
make sure that it was consistent with Rule 99,
and that was the one that also had the
citation, if it wasn’t served, to be returned
in 90 days, and that’s been deleted to be
consistent with Rule 99. That’s basically it
on the citations.

Rule 120 just references back to the
clerk’s record instead of the docket, and that
goes back to the consistency with the clerk’s
rule. Rule 126 we addressed while ago.

CHATIRMAN SOULES: Could I ask a

question about 1207?
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MS. WOLBRUECK: Yes.

CHAIRMAN SOULES: And I got
curious about this the other day when I was
engaged by a client who wanted to make an
appearance but didn’t want to file a general
denial because they weren’t sure exactly what
position they were going to take, and
politically it was important to delay what
position they were going to take in the case.
So I said, "Oh, that’s no problem. We will
just enter an appearance." I get out Rule 120
thinking that entering an appearance would
prevent a default judgment, but it doesn’t say
that.

MR. ORSINGER: No. No. It
just obviates serﬁice.

CHATIRMAN SOULES: It just
obviates service. Shouldn’t we put something
in Rule 120 that if you enter an appearance
you must have notice before any judgment can
be taken?

PROFESSOR ALBRIGHT: Isn’t that
the purpose, that you can appear, but if you
haven’t answered to deny the allegations then

you can get ~- there could be a default
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judgment, but you have to have notice of that
hearing, that you get notice of the hearing if
you have appeared. Isn’t that the way it
should be?

CHAIRMAN SOULES: That’s what I
thought it said, but it doesn’t say that and
then I said, well, isn’t that what it means,
and I never could get very much comfort on
that.

PROFESSOR DORSANEO: Appear and
answer.

MR. ORSINGER: I would have to
say that having not studied it in a long time
my belief is if you make a general appearance
without controverting the allegations in the
petition that you haven’t entitled yourself to
a trial unless you have read cases.

PROFESSOR ALBRIGHT: There can
be.a default judgment taken against you, but
you have to have notice of the default
judgment hearing.

MR. ORSINGER: I see the
distinction.

PROFESSOR ALBRIGHT: And there
is several cases on that issue.
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PROFESSOR DORSANEO: If one
would be required. There wouldn’t necessarily
be a hearing required.

MR. ORSINGER: Well, should it
say that here, or should we just rely on the
cases?

PROFESSOR ALBRIGHT: The issue
is always whether something is an appearance
or if it’s an answer.

CHAIRMAN SOULES: I think it
ought to say, "No judgment can be taken
against a party who has appeared without
notice to the party."

MR. ORSINGER: You better allow
for a waiver because wailvers typically waive
that right.

CHATRMAN SOULES: You have got
that in the family code, don’t you?

MR. ORSINGER: I don’t know. I
don’t know.

CHAIRMAN SOULES: Well, maybe

it’s not worth being concerned about. I’ve
been at it 30 years. That’s the first time it
came up.

PROFESSOR ALBRIGHT: Well,
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there are quite a few appellate opinions on
it, but it seems like they have dealt with it.

What happens is when parties just send a
letter to the judge and say, "Yeah, Judge, I
got that citation," and that’s all they do,
and that’s an appearance, but they haven’t
denied the allegations.

CHAIRMAN SOULES: Well, what
did that letter say that the court held was a
sufficient answer?

MR. ORSINGER: "It wasn’t my
dog."

PROFESSOR CARLSON: "We want to
be heard, and we deny what they say."

CHAIRMAN SOULES: It was a
denial?

PROFESSOR CARLSON: Yeah. It
was a bill of review case.

CHAIRMAN SOULES: Okay. All
right. Well, if nobody else is worried about
this I guess I shouldn’t be. Rule 126.

MS. WOLBRUECK: Rule 126 is the
one that we addressed previously.

MR. ORSINGER: I would comment

on that, Bonnie, that what if the affidavit of
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inability is contested? This appears to say
that the sheriff or constable has to execute
the process if an affidavit has been endorsed.

Do you endorse it only after the period
for contest has expired or the contest has
been denied?

MS. WOLBRUECK: That’s right,
and I think we discussed that in the
subcommittee meeting of a concern that it
can’t just be pursuant to Rule 145. It has to
be on the -- the clerk has to follow Rule 145
before that endorsement can be done.

MR. ORSINGER: So the
endorsement is the legal act reflecting that
the affidavit is wvalid?

MS. WOLBRUECK: That’s right.

MR. ORSINGER: Okay.

MS. WOLBRUECK: Back to Rule
142, the one I brought to your attention
earlier. Again, the clerks had a concern of
making sure that fees were collected,
statutory fees are collected, at the time of
filing or request for services, which is the
reason for this requested change; and as

another note, I think there is the whole
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section on cost and security that I don’t
think our subcommittee has really addressed
yet that probably needs to be addressed also.

CHAIRMAN SOULES: What does the
phrase "or the request for services" mean at
the end after "time for filing"?

MS. WOLBRUECK: That would be
if you ask me to issue a citation or
something.

PROFESSOR DORSANEO: Making a
copy, making a certified copy.

MR. HAMILTON: What are the
consequences if you don’t? Say they are
required to be collected, but if they are not,
what happens?

MS. WOLBRUECK: There is no
consequences in this rule.

MR. ORSINGER: I don’t think
the rules say what happens.

| CHAIRMAN SOULES: Well, they
don’t even say that you -- this underscored
language, as I pointed out earlier, 142 before
only commanded the clerk to collect fees
before issuing process. It doesn’t have
anything to do with filing.
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So this really makes two changes. It’s
not only fees for the plaintiff. It’s being
enlarged to include fees from everyone, but it
also expands fees from fees for process to
fees for everything.

MS. WOLBRUECK: That’s correct.

CHAIRMAN SOULES: I don’t have
a problem with saying, "All statutory fees
that are required to be collected by the clerk
of the court are due for payment at the time
of filing or request for services" so that we
know there at that time they should be -- you
are liable for them. But "shall be paid" --

PROFESSOR DORSANEO: Too
strong.

CHAIRMAN SOULES: And then if
you want the strength of the o0ld wording, you
could include that as either the first or
second sentence, that before you issue any
process you have the absolute right to
prepayment.

PROFESSOR DORSANEO: Or before
you perform any services as distinguished from
just filing something. Maybe that’s a more

legitimate position to take, is that "I’m not
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going to actually go work on this until you
pay me my fee" as distinguished from "I’m not
going to stamp this paper you’re handing me."

MR. ORSINGER: Well, now, how
does that apply to an appellate transcript?

CHAIRMAN SOULES: Well,

Rule 142 doesn’t apply to an appellate
transcript right now.

MR. ORSINGER: It doesn’t? Why
not?

CHAIRMAN SOULES: Because it’s
not process. It’s not issuing process.

MR. ORSINGER: Rule 142 as
written now would be broad enough to include
the cost of preparing a transcript for appeal.

CHATRMAN SOULES: You are
talking about the proposed rule?

MR. ORSINGER: Yes.

CHAIRMAN SOULES: Or the
existing? Okay. Then I’m miscommunicating.

MR. ORSINGER: Well, and under
the current practice I don’t think the clerk
can require payment before issuance of a
transcript, but the appellate rules are
changing that, aren’t they?
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MS. WOLBRUECK: That’s correct.
MR. ORSINGER: The appellate
rules will actually say, "We don’t have to

assemble your transcript unless you pay us

first."

PROFESSOR DORSANEO: Or "make
arrangements."

MS. WOLBRUECK: "Make
arrangements."

MR. ORSINGER: Or "make
arrangements to pay." So that change in the

law basically means we won’t render the
service unless you pay us or arrange to pay
us. What about --

CHAIRMAN SOULES: Maybe nobody
else is that concerned.

MR. ORSINGER: What about a
first sentence that says, "All statutory
filing fees shall be paid at the time of
filing," or is that too strong for you?

CHAIRMAN SOULES: That’s what
we are trying to get away fron.

PROFESSOR DORSANEO: It’s
better if it says they are due.

MR. ORSINGER: Okay. "All
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statutory filing fees are due and all fees for
requests of services shall be paid at the time
services are rendered," the second sentence.

CHAIRMAN SOULES: Right. And
if you want a third sentence, use the
old -- use the presently active Rule 142.

MS. WOLBRUECK: We have to be
clear -- I had several clerks working on this,
and the first time we wrote it, we wrote
something about all statutory filing fees.

That almost makes it sound like
everything that -- all of the fees are to be
paid, when only maybe one of them should be
paid by statute. So that’s the reason we kept
trying to word this to where it’s just that
are required to be collected, and we were also
concerned -- first of all we said, "All
statutory fees shall be collected by the
élerk." Well, there is a lot of statutory
fees that possibly that the clerk does not
collect, l1like service fees.

MR. HAMILTON: I think it needs
to say that the clerk cannot refuse to file
something for nonpayment of fees, otherwise

you are going to have some clerks that read it
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to say we are not going to file it if you
don’t pay the fee.

MR. ORSINGER: But, Carl, if
you say that, then why doesn’t everyone in the
state just file their original petitions with
no check?

MS. WOLBRUECK: I would really
not --

MR. HAMILTON: Well, they are
not going to get process issued until
they =-- on the original peti;ion they can’t
get process issued until they pay.

MS. WOLBRUECK: That goes back
to the problem with the severed cause that has
no process on it, and we do all of this work
and don’t get any court costs on it. I mean,
there is a lot of issues, a lot of cases that
are filed without process, a friendly suit or
something that’s filed. And the statute
requires it, you know, and it’s Jjust it’s a
difficult issue, and I know that it is, and
I’m not sure exactly, but I would really hate
for it to say that because I’m afraid there
would be too much abuse of it, and then the
clerk will be put into the billing and
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collection process.

MR. ORSINGER: You know, the
truth is that probably we should require that
an original petition be accompanied by payment
or an affidavit of inability. You know, all
the rest of the filing fees we are talking
about had to do with people that were in court
trying to protect rights, but we really don’t
have an obligation for everyone to file any
lawsuit they want and pay no filing fee, and
what’s wrong with saying that we won’t take
their petition unless a fee or an affidavit is
accompanying it?

MS. WOLBRUECK: If it ié an
issue, we could certainly just go back to the
way Rule 142 was and just have it to do with
the process and continue the way the practice
is today.

CHAIRMAN SOULES: Well, that'’s
better than what Carl is saying because you
are worried about opening Pandora’s box --

MS. WOLBRUECK: Yes.

CHAIRMAN SOULES: =-- by telling
everybody they can do something, and if they
can, they may be able to; but what about just
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shortening this up? "Statutory filing fees
are due for payment at the time of filing," so
we don’t have to worry about the "all."

MS. WOLBRUECK: Okay.

PROFESSOR ALBRIGHT: But aren’t
there other fees that are not filing fees that
you are concerned about also?

CHAIRMAN SOULES: Those are the
ones we are worried about, though, as far as
precluding the filing.

MS. WOLBRUECK: Except for the
issuance fees, and maybe then we can include
the other paragraph, the other sentence.

CHAIRMAN SOULES: And then you
can say, "The clerk shall require from the
plaintiff fees for services."

MR. ORSINGER: Don’t limit it
to the plaintiff.

CHATIRMAN SOULES: "Clerk shall
require from a party fees for other services
or for any process." I’m not getting the
words as nice as they should be, but "before
performing any other services or issuing any
other process."

Now, if you read those two sentences
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together, they say filing fees are treated
differently since the second sentence makes it
clear that you don’t have to do anything until
you’ve paid. The other one says they are only
due, good argument to contrast, but somebody
has got to read those pretty carefully to
figure out that they can finagle you around
without -- it doesn’t just say that.

MS. WOLBRUECK: That’s fine.

CHAIRMAN SOULES: You want to
try to write it that way and take a look at
it?

MS. WOLBRUECK: Sure will.

CHATIRMAN SOULES: Okay.

MR. ORSINGER: Luke, do you
have any feeling about a proviso that you
can’t file a petition without a filing fee, or
an affidavit?

CHAIRMAN SOULES: I think we
ought to just make it general.

MR. ORSINGER: Okay.

MS. WOLBRUECK: This is okay.
We will accept it like that.

Rule 216 is the jury fee that we talked
about earlier, and the clerks committee would
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recommend that we delete the fee from the
statute. In fact, our clerks legislative
committee is pursuing to delete the fee from
the rule, but we are pursuing putting the rule
into the statute, and possibly we will have to
coordinate with the Supreme Court and see if

the changes could maybe coincide with the

January of ‘97 date or something. If we can
get -- we can make the legislation effective
January of ’97. 98,

MR. ORSINGER: Better make it
January of ’99.

MS. WOLBRUECK: r97, 7997
Where am I? This is 796, right? It would be
January of ’98 is when the legislation when we
could possibly -- after the legislature has
met next year, but anyway, I want you to know
that I have taken this up with the clerks
legislative committee, and they agree with
this and would be more than happy to pursue
this with legislation.

CHAIRMAN SOULES: Okay. So
assuming you get legislation you want to
delete this; otherwise, I guess you want to
keep it.
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MS. WOLBRUECK: That’s right.
Otherwise, yes, it will remain there until we
can get the legislation.

CHATRMAN SOULES: Okay.

MS. WOLBRUECK: Back to Rule
245, we addressed this earlier in adding the
notice provision under (c).

MR. ORSINGER: Bonnie, on the
second line we ought to say, "On the court’s
own initiative.

MS. WOLBRUECK: On which?

MR. ORSINGER: 245(a).

MS. WOLBRUECK: Oh, okay.

MR. McMAINS: As opposed to

"motion."

MR. ORSINGER: We have been
doing that everywhere else, "court’s own
initiative" as opposed to "motion." I’m
sorry.

MS. WOLBRUECK: And that’s our
report.

MR. ORSINGER: Luke, I would
like to publicly acknowledge all the hard work
that Bonnie and her committee has done. This

is tough stuff to slog through, and they have
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had to really do a lot of work on it. They
have put a lot of work into it, and we are
really the beneficiaries of that.

CHAIRMAN SOULES: Well, I
commend you, too. I think it’s a great piece
of work, and this information has been
scattered and never really brought to focus, I
think, since the rules were actually pulled
out of the statutes back in the late Thirties
and early Forties.

MS. WOLBRUECK: I think it will
be very beneficial. I mean, once this is
accomplished and implemented I think it will
be very beneficial for clerks and for
everyone.

CHAIRMAN SOULES: Is the
committee then all in agreement with these
changes, subject to the edit that would appear
on the record and comments that have been made
on the record that Bonnie will be revising
from?

Okay. All agreed. That’s fine. Thank
you very much.

MS. WOLBRUECK: Sure.

CHAIRMAN SOULES: Where now?
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MR. ORSINGER: Well, Bill
Dorsaneo has asked me in our disposition chart
on Rules 15 through 165a to take an issue up
out of order so that those who are
contemplating catching an early flight can
discuss probably --

PROFESSOR DORSANEO: Probably a
moot point.

MR. ORSINGER: Probably a moot
point at this point, but I would rather that
we do it when we have more people here because
some of these other items have either been
adopted or rejected and are not controversial,
and I am referring to page 14 of your agenda
or disposition chart, Rule 18a.

Page 14 of this chart, Rule 18a, and it’s
a proposal from Jim Parker about the grounds
for recusal not being known ten days before
trial, and we have -- this issue has been
attended by some controversy. We have
attempted to redo the rules on
disqualification and recusal to address not
only that problem, but to address the problem
that the Constitution permits you to raise a

disqualification issue at any time, including
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after the judgment is signed; and if the
judgment is disqualified, the judgment is
void.

So I presume it could be even
collaterally attacked; whereas recusal clearly
is subject to waiver and notice requirements
and things of that nature, and to make matters
more complicated, the legislature has gotten
in there and talked about things that look
like disqualification that go beyond what the
Constitution says is disqualification.

So we have got the Constitution on
disqualification. We have got legislation on
disqualification. We have got rules on
recusal, and they use similar terminology, but
probably mean different things. The word
"relationship" may mean one thing in one
situation and another. "Financial interest"
may mean one thing in one situation, may mean
something different in another.

So what we have tried to do is to
reconcile these differences, make it clear
when we are talking about disqualification
what that means, when we are talking about

recusal what that means, make it clear that

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING
925B CAPITAL OF TEXAS HIGHWAY #110 + AUSTIN, TEXAS 78746 + 512/306-1003




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

6062
all of our timetables relate to something
that’s in our control, meaning not
Constitutional disqualification because we
can’t impose time limits on that, and just try
to segregate them so that they are not so
confusing.

Now, Lee Parsley was brave enough or
foolish enough to volunteer to try to put the
subcommittee’s product into final form, what
you are looking at right here, and I’m going
to ask Lee to do it; but let me just tell you
by way of introduction to it that the grounds
for disqualification in this proposal include
both Constitutional disqualification and
disqualification standards in the Civil
Practice and Remedies Code or the government
code and, therefore, perhaps represent a
philosophical assumption that some might
challenge, which is that perhaps it’s not our
position to say that all of the supernormal
qualities of a disqualification apply to more
grounds than just what the Constitution says,
and I think that that is a debatable
proposition.

At any rate, with that, Lee, would you go
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forward with an explanation of what our
current draft has done?

MR. PARSLEY: Okay. In your
packet you have I think a total of 16 pages.
That consists of the proposed rule, the clean
copy for the first six pages, a redlined copy
against the current rules from pages 7 through
14, and then an alternative -- I’m sorry. 7
through 13, and then an alternative proposal
that we can talk about a little on pages 14,
15, and 16.

As a general proposition what I did was
to take Rule 18b, which talks about the
grounds for disqualification and recusal and
start with that and then follow it with old
Rule 18a, which is the procedure for
disqualification and recusal, because it made
more sense to me that you would read the
grounds first and the procedure second.

So generally what’s happened here is old
18b in this proposal precedes old 18a. The
footnotes, you will notice, starting on page 1
and then starting on page 7, if you read the
footnotes, they are the same. When I did the

clean copy I didn’t take out the footnotes, so
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you can refer to either copy and have the same
set of footnotes. So Footnote 1 is the same
footnote as 21 and so forth. I didn’t start
the numbering over because that was
technologically beyond mne.

All right. Most of what has gone on in
the -- starting out, grounds for
disqualification and grounds for recusal is
not different from what is in 18b now, except
that the language has been cleaned up some.
There are four subdivisions under paragraph
(a), "Grounds for Disqualification," where if
you look at the current rule there are only
three subdivisions, (a), (b) and (c).

That is not a difference. That is only
because I separated out paragraph (a) of the
current rule. It really has two different
grounds of disqualification in it, and I made
it clear that there are two different grounds
there by separating out into two
subparagraphs. So, in other words, paragraph
(a), "Grounds for Disqualification," is not
intended to be substantively different at all
from what is currently Rule 18b, paragraph
(1), disqualification.
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The first question, the first footnote
yvyou see there, definition of "an interest"
should include an interest either as a
fiduciary or as an individual, which means
there is a definitional section at the end of
the rule, and instead of saying here "either
as an individual or as a fiduciary," we just
take that out and say in the definition of "an
interest," you have an interest if you have
one either as an individual or as a fiduciary.
That’s really a style point that’s not
supposed to change the substance of it at all.

The second footnote or Footnote 22 points
out what is our first big rule with these
rules when you look at them closely. That is,
this paragraph talks about the judge should
disqualify himself or herself in a case where
the judge knows that he or she has an interest
in the subject matter of the controversy.
Note that that is not referring to a financial
interest, which other parts of the rule refer
to, and note that it talks about "in the
subject matter of the controversy," which is
not to say that if you have an interest in a
party, presumably you are not disqualified.
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You must have an interest in the subject
matter.

Now, contrast that, if you will go down
on your rule to paragraph (b) (6), that will be
on page two or page eight. "The judge knows
that he or she or his or her spouse or minor
child residing in the judge’s household has a
financial interest," this time, "in the
subject matter in controversy," which is the
same, "or in a party to the case or any other
interest." This time it’s not financial
interest. It’s just an interest. "That could
be substantially affected by the outcome of
the case."

And then the next paragraph again talks
about the same subject matter, "The judge’s
spouse or a person to whom the judge is
related within the third degree of affinity or
consanguinity." If you drop down to the big
(B) there, "is known by the judge to have an
interest that could be substantially affected
by the outcome of the case."

So, in other words, in this rule when you
combine them and read them together you find

that there are three different but overlapping
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provisions about when a judge is either

disqualified or recused based on an interest

in either the subject matter in controversy, a
party in the case, or whether it’s a financial
interest or whether their interest could be
substantially affected by the outcome of the
case.
That is a mess in my humble opinion, and

I have suggested in the alternative how we
might correct that, but in doing so we would
expand the grounds for disqualification, which
we may not want to do, because
disqualification comes from the Constitution.

HONORABLE SCOTT BRISTER: What
is an interest that’s not a financial
interest? You said, "An interest in a party."

MR. PARSLEY: It’s not defined.
"Financial interest" is currently defined in
the rule. Just, quote, "an interest" is not
defined. What that means, I couldn’t tell
you.

HONORABLE SCOTT BRISTER:
Right. Well, I mean, I know there is cases
saying that it’s not sympathy. You know,

actually, there is a case, you are a Mustang
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booster, doesn’t mean because you’re a booster
of the Mustangs you can’t sit on the DALLAS
MORNING NEWS case where they want the papers
to see if you have been paying atheletes.

So I think my understanding was
disqualification was required to be a
financial interest, that this interest has
been termed to be financial interest.
Obviously if you own stock in one of the
parties, that’s a financial interest. 1It’s
not necessarily in the outcome of the case,
but I think they always construed that to -- I
just wonder what kind of interest would you
have that’s not financial that ought to be
disqualifying?

MR. PARSLEY: I’'m not sure
there is one.

PROFESSOR DORSANEO: A query in
interest.

MR. PARSLEY: My point is that
that’s where our problem is, that we need to
be more specific in the rule. If what we
really mean is a financial interest then we
should say so. In every instance in this rule

we should say "a financial interest in the
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case," and we should define "financial
interest."

HONORABLE SCOTT BRISTER: It
seems like financial interest ought to
disqualify you and drop it out of all of the
recusal section because it ought to disqualify
you.

PROFESSOR DORSANEO: What does
the Constitution say? What language does it
use?

HONORABLE SCOTT BRISTER:
"Interest." It says "interest.™"

PROFESSOR DORSANEO: So the way
it is now is because it’s just
monkey-see-monkey-do the Constitution.

MR. PARSLEY: That’s right.
Now, if we do what Judge Brister is
suggesting, which is essentially what I have
suggested in the alternative, then we expand
the grounds for disqualification; and, of
course, disqualification can be raised at any
time; and if there are grounds for
disqualification under current case law, it
must happen, and you could raise it on appeal,

and you get to go back for new trial, I
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suppose; and we would expand that possibly, or
at least arguably we would expand that by
doing --

HONORABLE SCOTT BRISTER:

Aren’t we contracting it if we limit interest
to financial interest?

MR. PARSLEY: I don’t think we
can contract the Constitution, but we probably
can expand it.

HONORABLE SCOTT BRISTER: Yeah.
But the cases have never interpreted
"interest" in the Constitution to be anything
other than financial interests.

CHAIRMAN SOULES: For example,
suppose there is a -- the Blalock case is an
odd case the way it developed, but suppose you
are trying the Rio Grande River Valley water
rights case, and it’s whether or not your city
is going to have water where you are a
resident or how much water. Now, sure, I can
convert that through some steps to a financial
interest, but it’s really more than that.

The real interest is a different interest
than a financial interest, or suppose it’s a

controversy about where rivers change banks.
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Am I going to be a resident of Texas or New
Mexico? Maybe that couldn’t be tried in state
court or Federal -- well, I guess it could be
tried in Federal court. There are interests
other than financial interests that could be
compelling on a judge, I think.
HONORABLE SCOTT BRISTER: Well,

I am concerned about broadening it. The one I
just thought of, well, you know, what if they
filed in my court one of these cases that the
way judges are elected have to be done by
subdistricts. You know, I would certainly be
interested in that case and how it came out.

You know, on the other hand, if you don’t
go to Federal Court, you know, is it a good
idea to wipe out -- like I say, I mean, other
persons have researched all the cases on
disqualification, and they have never
disqualified us for anything except financial,
and once you start down the road of, well,
he’s interested in the outcome then you get
to, '"Well, you’re an SMU booster. You can’t
do anything about SMU."

"You’re a Houstonian. You can’t do

anything with the city of Houston," and
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suddenly the only judges you get are visiting
judges anymore.

CHAIRMAN SOULES: Just take

the -- well, of course, Hardberger is a quo

warranto case, so I guess that doesn’t work
either. And there are a lot of cases where
they are not necessarily about financial
issues, or at least facially. They are
injunctive questions, election questions, and
that judge happens to have the same interest
as the parties that are in litigation, and
whatever is decided there is going to
ultimately probably control what that
judge -- the outcome of that judge’s dispute,
but it’s not that judge’s dispute that’s
before that judge. 1It’s this other situation.
The Constitution, I think, is broader
than financial interest, but it just says
"interest," and it is a disqualification
because it’s a Constitutional
disqualification, and whatever baggage we want
to put on it doesn’t change the fact that a
party can disqualify a judge under the
Constitution whether this rule says you can or
can’t.
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HONORABLE SCOTT BRISTER: Sure.

CHATIRMAN SOULES: And it seems
to me like that under "Grounds for
Disqualification" we should -- whether we add
anything to it or not, I’m not to that point
yet, but we should track the Constitution
language.

MR. PARSLEY: I think we
clearly should not try to restrict the
Constitution. I think we can expand the
Constitution, but we shouldn’t try to restrict
it, and I think adding the word "financial" in
here might restrict the Constitution, and so I
don’t think we could do that anyway.

PROFESSOR DORSANEO: What about
even your first paragraph? I mean, "served as
a lawyer in the matter in controversy" looks
broader to me than "a lawyer in", you know, "a
case."

HONORABLE SCOTT BRISTER: The
Constitution says "acted as counsel," doesn’t
it?

MR. PARSLEY: I think that may
be right.

MR. ORSINGER: Well, the

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING
9258 CAPITAL OF TEXAS HIGHWAY #110 + AUSTIN, TEXAS 78746 « 512/306-1003




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

6074
distinction that Bill is going at, which I
see, is what if you were involved advising a
party when it was a business transaction but
before it turned into a lawsuit, and then the
case is --

HONORABLE SCOTT BRISTER:
Clearly disqualified.

MR. ORSINGER: Not under this
language. "In a case in which the judge was a
lawyer" could arguably mean once litigation
started.

HONORABLE SCOTT BRISTER: "When
he shall have been counsel in the case" is
what the Constitution says.

MR. ORSINGER: The Rule 18b
says, "served as a lawyer in the matter in
controversy," which is broad enough to include
at the transaction level before a lawsuit was
filed.

MR. PARSLEY: Right. But what
Judge Brister is saying is the Constitution is
not as restricted as the rule is. The
Constitution says "counsel in a case."

HONORABLE SCOTT BRISTER: And

it’s been held in one case if you did the
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title obinion query, whether that was being
counsel in the caée; but if you did the title
opinion, you are disqualified from doing the
trespass to try title case later.

MR. ORSINGER: But were you
disqualified under Rule 18b, which says that,
or were you disqualified under the
Constitution, which has broader language?

HONORABLE SCOTT BRISTER: Yeah.
18b, this was, what, 19882 And almost all the
cases are just disqualification. This is new.

MR. ORSINGER: Okay.

HONORABLE SCOTT BRISTER:

Almost all the cases are all --

PROFESSOR DORSANEO: Why can’t
we just cross-refer to the Constitution on
disqualification?

MR. ORSINGER: You can, but it
makes perfect sense to write a rule that’s
consistent with the Constitution.

PROFESSOR DORSANEO: But what
happens when you copy one thing, then it ends
up getting changed at some point, and the
inconsistency becomes inevitable.

MR. ORSINGER: Well, what we
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have now is three different sources of
authority, the Constitution, the statute, and
the rules, and they all say different stuff.

HONORABLE SCOTT BRISTER:
That’s correct.

PROFESSOR DORSANEO: My point.

MR. McMAINS: What 1is the
statutory basis for disqualification? I mean,
I’'m not sure I --

MR. ORSINGER: It’s in the
government code, and I don’t have it.

HONORABLE SCOTT BRISTER:
Constitution is Article 5, Section 11.

CHAIRMAN SOULES: It does not
include "previously practiced law with another
lawyer."

HONORABLE SCOTT BRISTER: No.
That’s interesting. That was added by the
rules to be a disqualification, which it was
not in the --

MR. PARSLEY: Right. That was
added by rule and not by statute.

CHATRMAN SOULES: And this
"knows that he or she has an interest," that’s

not in the Constitution.
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HONORABLE SCOTT BRISTER: The
Constitution says, "no judge shall sit in any
case wherein he may be interested."

CHATIRMAN SOULES: "May be
interested."

HONORABLE SCOTT BRISTER: "Or
either of the parties connected by affinity,
consanguinity, or when he shall have been
counsel in the case."

MR. ORSINGER: The Constitution
doesn’t limit it to the third degree?

PROFESSOR CARLSON: No.

HONORABLE SCOTT BRISTER: It
says, "In such degree as shall be prescribed
by law." Government code sets out the --

MR. ORSINGER: Okay.

MR. McMAINS: And that’s the
legislature.

PROFESSOR DORSANEO: And the
way to count it under 574.

HONORABLE SCOTT BRISTER:
Right.

CHAIRMAN SOULES: To me (1)
ought to be "was counsel" under the

Constitution.
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MR. PARSLEY: I propose "was a
lawyer," but "was counsel" is --

CHAIRMAN SOULES: Because
that’s what the Constitution says.

HONORABLE SCOTT BRISTER: I
can’t find the statute. Who made this book?

CHAIRMAN SOULES: Alex
Albright.

PROFESSOR ALBRIGHT: Don’t we
have a bigger issue here that we are kind of
dan¢cing around? We are talking about it as
far as each individual item here, but isn’t
the issue really do we want disqualification
any broader than the Constitution? The
ramifications of disqualification is that even
if it’s not brought up then the case is null
and void, right? 1It’s fundamental error in
effect, right?

HONORABLE SCOTT BRISTER: Yeah.

PROFESSOR ALBRIGHT: Isn’t that
disqualification?

MR. ORSINGER: That’s only the
Constitution.

PROFESSOR ALBRIGHT: Under the

Constitution.
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MR. ORSINGER: It’s only
Constitutional disqualification that has that
clout.

PROFESSOR ALBRIGHT: Right.
But it seems like shouldn’t we have that
disqualification should be that fundamental
error concept and recusal should be other
grounds for getting the judge out --

CHATRMAN SOULES: I agree.

PROFESSOR ALBRIGHT: -- and
it’s not fundamental error?

HONORABLE SCOTT BRISTER: Sure.

CHAIRMAN SOULES: That’s really
what it ought to be. I mean, we ought to have
probably three things under (a). "Was
counsel." No. (3), "may be interested."

PROFESSOR ALBRIGHT: Well, why
can’t we just do what Bill said,
disqualification is disqualification under the
Constitution; and if the Constitution says,
well, you have to look to the statutes to
figure out how you count consanguinity -- I
have never been able to say that word.
Consanguinity. Then you go t