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& INDEX OF VOTES 1 much to say.
2 2 MR, S0ULES: We nead an iaterpreter
3 3 dewn heze.
4 Votes taken by the Supreme Court Advisory Committee 4 {Laughter)
S during this sesg=ion are reflecred <¢n the follewing 5 MR. KUYKENDALL: I cover pubiic safety
& pages: 8 1issues, criminal justice issues, environmental
2 842 7 safety, environmental issues, economic development,
g 651 8 TNRCC, Parks & Wildlife. 5S¢ if 1 can’t answer your
g 675 9 cquestions on this, ask me semething about the park
14 678 10 system. Maybe I can deo that.
11 679 il But I think the motion for recusals were
12 878 12 being used for other things that they wersn’t
i3 6%6 13 necessarily meant to be used for -- continunarce,
14 748 14 trial prep. things such as that -- and the Sepater
5 176 1% was working in the same direction, I think, that thisg
16 16 committee has been working in, and that iz te deal
17 17 with the issue. And the bil:i is pretcy
18 18 straightforward,
1 19 On the third motion for recusal, it can be
20 20 delayed, I suppose, until there’s a final judgment
21 21 made on the case, just tc expedite the case, to Xeep
22 22 it going, to keep working on the case.
23 23 And as I see 1%, the proposals that you
24 24 will be looking at today and amending or adepting
25 25 seem to complement the legisiation, and I don't see
Page 615 Page 618
1 L 1 cthat it’s anything contradicrtory to what we're trying
2 CHAIRMAN BABCOCHK: Okay. We're golng 2 wo de. I think we're working in the same dlrection,
3 o get back on the record. 3 1 don’t really have anvthing else to add,
4 Let me tell you where we are in our agenda 4 but I'd be happy to answer any ruestiens.
5 and what we're going to de this afternoon. We have & 5 CHAIRMAN BABCCCK: Well, stick around.
© representative from Senator Harris’ office who's besn 6 They’ll probably ask you a bunch of questicns.
7 gracious encugh to come over and visit with us. 7 MR. KUYKENDALL: Okay.
2 Randal Kuykendall is going te talk about the 8 CHAIRMAN BABCOCK: ©Okay. Richard, your
3 Senator’s views on Item ¥o. 6 on our agenda. That 9 subcommictee has taken this one on.
10 was attentively put for Baturday morning, but we're 10 MR. ORSINGER: Okay.
L dolng so good that it hag been meoved up to this 11 CHAIRMAN BABCOCK: Tell us where we
12 afternoon. 12 are.
3 And Judge Womack is kack with the comment 13 MR. ORSINGER: For those of you wha
i4 to Rule 42.2 and the revisionz to Rule 73, and there 14 haven’t, you need to get the disposition table for
15 may be a slight snafw ¢n one of the rules we approved 15 this subcommittee, and most especially, the recusal
16 this merning, s¢ we'll talk abort that nexc. 1é packet, which is on the table back thera.
L7 And then if we haeve time, which I think we 1 And the dispesition table covers more than
18 will, we'll go to Item 7, and then finish the day ~- 18 Just rscusals. It covers the entire subcommittes
1% again, if we have times -- with Rule 16ha that 1% activity, but you might want to gee, succinctly
20 Judge Peeples is prepared te talk about. 20 stated, what our subcommittee’s recommendaticas are
23 So starting -- and this is Tab 6 in 21 on the recusal rules.
22 everybody‘s materials, and 1t’s amerdments to 22 Let me take you through the informaticn
23 Rule 18a, and there is a request that we make that 23 thatfs in the recusal packst Ffirst because this ig
24 rule consistent with Senate Bill 788, which was 24  source infermetlan you may want to look at during the
25 proposed by Senator Harris, 25 debate today, and then we’ll have the three law
Page 618 Page 619
i $6, Rapdal, why don’t you tell us, if you 1 professcrs on my committee Sorrect me if I7wa
2 would, what the Sepator’s concerns are and anything 2 misstated anything, and thes we’ll have Carl Eamilton
3 in particular you'd llke us to consider. 3 explain the subcommittee propesal, which includes
4 MR. KUYKENDALL: My name isg 4 some but net all of the matters that have been raised
5 Randal Kuykendali. 1I'm a legislative aide for 5 relating te recusals.
6 Senator Herris. I cover a few isswes. Jurls é The first thing that’s in the recusal
7 prudence, iuckily, I cover. 7 packet is Ccarl’s cover letter followed by the
8 This bill, I taink it came about from 8 subcommitiee’s proposal of what the recusal rale
9 motions for recusalsz being used for --— 9 should look like.
it M5. SUSMAN: Could we ask the speaker 10 Understand, hewever, that the subcommittee
11 to stand up? I mean, the aceustics in here are 11 met twice and that Carl has produced thls after the
12 terrible and some oF us down nere —— 12 second mesting and we have not had a third meeting on
13 MR, KUYKENDALL: Suzre. 13 <Carl's propesal. So the subcommittee basically is
14 MR. SUSMAN: —- aren”t hearing. 14 seeing it for the first time today, althcough we did
s CRATRMAN BABCOCK: <Ceculd be your age, 15 get a preview of it eariier this week.
1é steve. 16 Bahind Carl's proposal is a letter from
17 ME. KUYKENDALL: The bill seems pretty 17 Judge Pat McDowell, who’s the presiding
18 stralghtfcrward o me. 18 administrative judliclal district judge -- I don'z
19 MR. BUSMAN: I'm speaking for Luke. 19 know how you call it, of the administrative region up
26 {Lavghter) 20 there in BGailas —-- and his letter talks abeut
21 MAR. SOULES: Yes. I whispered to kim, 21 recusals and then talks about another probiem, 48.1
22 I said, "Can you hear him?" Thank you very much. I 22 on appellate opiniens.
23 appreciate rhat. 23 The letter is included for you te lock at
2¢ (lavghter) 24 his proposal on regusals. Cur subcommnlttes haz not
25 MA. KUYKENDALL: I don’t really have 25 acted on that recommendation, but since we ware going
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1 to be debating today, I thought you shouid see ic, 1 something. And that was withir zen days of trial,
2 and perhaps anyone can defend or attack his proposal 2 and the rules did not permit you to file a moticn to
3 on that, 2 recuse or disqualify within ten dayse of trial.
4 Behind Judge McDowell’s letter, you start 4 Ard 80 the recusal was denied apd 1t got up
5 dirnto the rules, constitution and statutes that 5 to the Texarkana Court of Appeals and they decided
6 reflect on recusals anéd disgualifications. And € that you just have an itherent right te complein
7 that's one ¢f cthe proplems with recusals and 7 about something like that even if it occurs within
B digqualificarions, is that it's regulated in 80 many 8 cten days of trial.
9 different ways and they’re not all consistent. s And ther —-- and I'm not sure I can
B Page 1 ls the governmeat code provision on 10 pronounce the nams correctly -- Judge Biyle or
11 disqualification. i Blyle -- Blyle, who was on the Texarkana Court of
12 Page 2 is the constitutional provision on Appeals, got interested encugh in it that he wrote a
13 disqualification. Ancé then I apolagize for this, but 13 Law Review article eon it which examined a lot of this
1 the next thing, instead of being Page 3, starts over 14 in detail.
15 at Page 1 again, and rthat’s Rules of Civil Procedure 15 But the bottom line was that it pointed out
16 1Ba on recusal ahd disguallfication of judges. 16 for this committee the last time that the ten-day
i7 Behind that is 18b oz Page 3, grcunds for 17 rule on recusals was a problem, especially for events
18 disqualificatior and recusal of judges. Bshind that, 18 that occur within ten days of trial, but even for
19 on Page 3, are the rules of appsllate procedure rule 4 events that occurred before ten days but that you
20 governing disquallfication or recusal of appellate Z0 didn’t know about until ten days before trial.
21  judges. 21 50 in the last round, on several different
22 Behind that, on Page 6, is the civil 22 days, we debated the timing guestion and made
23 practice and remedies code provision that Randal was 23 recommendaticons te the Supreme Court, which got
24 Jjust talking about, which is rthird motions for 2?4 forwarded in the iarge mase of rules that have not
25 recusal in rthe same matter. 25 been acted on yet.
Page 6521 Page 624
1 And behind that is a provision out of the 1 And when Bill Dorsaneo said this morning
2 Texas Probate Code aboat recusals and 2 that we cught ne werk on the basis of our last
3 disqualifications of statutory probate judges. 3 committee product rather than on the basis of tha
4 Okay. In the area of recusal and 4 existing rule, I thinz what Bill was saying applies
5 disgualification, probably the most fundamental thing 3 in this situation, that we had a lot 0f debate and
6 to understand is thet the constitution indicates when 6 analyses, and this committee veted out a Rule 18a on
7 Judges are disqualified, but net when judges can be 7 recusals, which cur subcommittee theought should be
8 recused. And the stardards for recusal come out of 8 our startiag peint for debate right now rather than
8 statutas or rules, and I believe that the 9 the exigting rule.
10 subcommittee has arrived at a consensus that tha 10 And se when you look at Carl's work product
11 constitution can neither be expanded nor narrowed by 11 here, you're going to find that the foundation for
12 statute or rule. So that if the constitution says 12 this was the adviscry comnittee’s recommendation to
13 that & judge is disqualified for X, we can’t do rules i2 cthe Supreme Court in the last commlttee cycle,
(14 or statutes to make it less than X orp add ¥ and ¢ te % together with changes that our subcommittee ig
15 1ig. 15 recommending right now.
16 There’s alsc a view, I believe, on our 16 I den’t in any way think that you should
17 subcommittee that we can’t in any way curtail the 17 assume that becauss the advisory committee before
18 filing of the motion to disqualify. Our rules or 18 voted it out that it’s necessarily good, but I just
19 procedure purport to do that by requiring them to be 12 want you te know that our starting point was the
20 filed ten days before hearing or trial. 2 final product that thiz ccmmittee voted out the lasr
21 It is our censensus that that is net true 1 time.
22 for motions to disgualify, and the reason wé say that 22 End the timing issue, I might Just touch on
43 is that the case law appears to suggest that if 4 23 brlefly, is that vyou have issues regarding attémpting
24 dudge is dizqualifiad, his or her acts are void even 24 to curtail a copstituticnal right, but then you have
25 if it's nct complained about and can be raised for 25 the lsstes of "What do you do, file within ten
Page 622 Page 625
1 che first time on appeal without any predicate Ln the I cays" -- says the ordinary rule, is that "when a
2 trial court and can be raised sua sponte by the 2 moctlon to recuse filed within ten days stops further
3 ppellate court, It’s basically not waiveable. 3o 3 proceediag.™
4 if you come along with the rule that requires that a 4 And as I recall, the last time the
5 mction to disqualify be filed ten days bafore a 5 committee met, we decidad that if something came up
6 trial, it"s our view that that’s uncenstitutional. & or wag discovered within ten days of the trial or a
7 Now, recuzals, which are not a creature of 7 hearing that we would set up a parallel track so that
& <tha censtitution, we think are subject to ruale B tha court proceeding could go on during the day but
8 authority or statutery authority on timing. And what 9 that the recusals would occur -- the recusal hearing
10 we need to concern curselves with is that all of the 10 would occur in the afternocon or in the avening in
1 fimes that are in the statutes and the rules be 1 such a way as not to obstruct the ordirary trial
12 consistent, or if we can’"t make them consistent, that 12 process.
13 at least our rule not PUrpert to sUGQest That 13 And I beliseve it was our view, if I
14 something is true acrogs the board when, for example, 14 remember the debata correctly, that if a motion was
15 it deoesn’t apply in probate cases, in the statutory 15 filed that close to trial and it didn't get you &
1lé probate court. 16 «continuance, all it got you was a parallel procesding
By How, the igsue of timing was debated by 17 on recusal, that lawysrs would quic using recusals as
18 chis advisory commitzee in its last commitiee cycle, iB a disguised motion for contiruance because they
1% and the initiative came from the Texarkana Court of 39 didn’t in fact coatinue the case if theyv were filed
20 Appeals which was faged with a case where, within zen 20 s¢ ¢lose to trial.
1 days of trial, cre's litigant went out and hired 21 That ildea of a parallel proceeding was
22 someane who was -- I don’t remember the exact 22 picked up in Senatcr Harris’ statute, which is back
23 .connectieon. It was -~ 23 here on Page § of the attached materiais, because, as
24 HON. 5COTT BRIZTER: Son of the judge. 4 I understand this provision, the trial ceurt, onh a
2 MR. ORSINGER: -Son or nephew or third motlon te recuss, can continue o preside over

ANNA RENKEN & ASSOCIATES 512/323-0626

Page 620 - Page 625



SCAC HEARING

Multi-Page™

JANUARY 28, 2000

Page 626 rage 8529
1 the case, slgn orders ahd move the case to final 1 is properly superseded.™
2 disposition. 2 How you would superseds a motion is vnclear
3 That concept, that if it’s a third recusal 3 to me because the motion is not :zppealable. Ths
4 in the same case that you go ahead with your 4 denial of a tertiary recusal motion is only
$ proceeding anyway regardless of the recusal, if you 5 reviewable on appeal from the firal judgment.
6 will, is a legislative endorsement, &t least at some & MR. SOULES: HNot reviaswable.
7 point, that a parallel proceeding is preferable To a 7 MR. ORSINGER: Hot reviewable on an
8 Bar against continuing with the case just because the 8 interiocutory basis is what I should say.
9 motion is filed. g MR. SOULES: Not reviewazble, period.
10 Now, separate and apart from the timing 10 MR. ORSINGER: Not reviewable, pariod.
11 igsue, last time this committes debated a lot on the il Okay. Well, you can appeal the denial of a
12 grounds. And Judge Brister get innervated in the 12 recusal with the final judgment beth under the rules
1 izsue ard came up with a proposed rule, and I believe 13 and under this Senater Harris’ statute.
14 that it was folded inte our ultimate proposai. But 14 I‘m a little concerned about the fact that
15 at this point, I've lost memory of it, and I think, 15 there’s ne interlocutory appeal but you have to pay
16 Scott, you have, too, haven’'t you, lest == as to 16 within the 3lst day after iLhe order is rendered,
17 whether it was --— 7 unless it’s superseded, but I don’t know how you
18 HON. SCOIT BRISTER: I feund it on my H supersede an order that is not appeaiable.
12 hrard disk, actually, and the cormittee’s deed 19 Bnyway, that’s something we have to figure
20 incorporates most of the importarnt things. I was 20 out because the statute just simply may not werk well
21 gelng te ask what happened te (a3, (b), (&) and 21 with our existing concept of appellate procedurs.
22 everything else, which is the current rule 18k, 22 But, be that as it may, what I'm pointing
2 because we had made some changes on that, too, 23 out is that the issue ¢f sancticns, there are
24 because, if you’ll notice, it’s¢ one of those rules 24 differexnt ideas about when sanctions should ba
25 that always refers o judges as {(g) and needs some 25 imposed, whether they’re mandatory, whather you
Page 627 Page &30
1 atrention. 1 should specify that they are binding on the lawyer as
2 MR. ORSINGER: Well, this time around, 2 well as the client or mot.
3 this subcommittee has not debated grounds. We've 3 And so those are principal issues that 1
4 only debated timing issues. And I think chat cag 4 feel are open for discussion. WNow, I would iavite
5 debate last time on grounds was very appropriate 5 anyone on the subcommittes, especially any of the law
& because I think we all agree that the constltution, & professors, to either modify what I sald or add to it
7 the statutes and the rules are not ccnsistent, and 7 as you see fit. Anyone?
8 they should be, especially siznce many practitioners 8 Bill?
9 practics out of the rules of precedure and might be 9 PROFESSOR DORSANEQ: Well, it's a
10 led awry to what the statules say or what the 3 little off teo the sids, but ['m just sitting here
1i constitution says. i rthinking that prokably by the next meeting we ocught
12 But that’s not part of our subcomrittee 12 to make additicnal copies of the entire
13 presertation today because we have nct avaluated the 13 recedification draft with side-by-side comparison and
14 grounds for recusal or disqualification. We’ve only 14 give that to everybody. BAnd, you know, I have that.
15 been dealing with these timing lssues, more or less. 15 The court has it on its system.
16 Sc we've been dealing with 18a rather than 18b. 1 Justice Hecht, would that be premature to
17 Now, the last geparate matter, really, of 17 do that or would that be advisable to do that now?
18 concern is the issue of sanctienrs, and there are 18 JUSTICE HECHT: WNo. It’s the work
19 different concepts of sanctions that float through 18 product of the prior committee, and I think we ought
20 these dlfferent provisions. And there are 206 no -~ people here ought to be aware of it.
21 suggestions that ars made, like Judge MoDowell's 21 MR, ORSTWGER: Well, in support of
22 letter, I believe, would like to invoke contempt 2z that, scme ¢f the materials that ali of the
23 pover and to order tzhe payment of fees or cests. 23 subcommittees are asked to look at this cycle were
24 Rnle i8a itself, as it now exists, hLas a 24 icoked at last cycle, and recommendations were drawn
25 sanction provision that cress refers to the discovery 25 from them and they wars woven into cur work product.
Page 628 Page 631
1 sanctions, I belileve. Somebody check me on that ~-= 1 Parfect example i3 that we got assigned
2 or Bill, do you kmew -— Carl, is that right? 2 Professor Hazel's propegal on the venueé rules which
3 There is -~ even in the 18a, as it exists 3 we used pefore and massaged inte a set of rules that
4 in the current rules -— I believe that there is a 4 this advisory cemmittae thought was a good set and we
§ eanciion rule that just cress refers to the discovery 5 szent it to the Supreme Court, and now it shows up on
¢ sanctions. € our agenda again.
7 Yes. "Sancticns would apply under the 7 And I don’t even know that Pat Hazel
8 existing rule 1f the judge is convinced thzt the 8 resubmitted it, It may have been someone else who
4 motison to racuse was brought solaly for the purpose 9 resubmitted it in ¢he mistaken impression that iz was
10 of delay and without sufficient canse," 1C¢ Carl Hamilton's committes’s work product on the State
1% There’s issues about whether that is cha 11 Bar Rules Committee ~- or I may have misstated the
12 proper measure c¢f sanrction ard whether the sanctions 12 name of the committee.
13 avallable ought to be the discovery sanctions or 13 But in anyway, vou Know, We can, on cur
14 whether it ought to be a different sanction. 14 subceomrittess and even at the gensral committes
15 Alse, Senator Harxls' bill, T believe, 18 level, we can really spend a lot of time rehashing
16 coatains its own sanctien provision, does it not? 16 stuff that we’'ve already hashed through, and I
b o7 Yas. 17 certainly am not suggesiing that any vote 13 kinding,
1 You’ll sea cn Page 6 of the materials. “If 1 but just that we’ve cecvered a lot of ground and that
1%  you deny a tertliary metien" -- s9 it doesn’t apply to 1 we ought to know what that greund is so that our
20 the first twe —~ “che court shall award reascnable 20 debate is educated by what we learnsd from the
21 and necessary atterney’s fees and costs te the 21 earlier debate.
22 opposiang party, and the atterney and the party are 22 Zlaine, do you want to acd anything?
23 Jjelntly and severally liable for this award, and the 23 PROFESSOR CARLSON: ¥o.
24 fees and costs have to be paid befcre the 3lst day 24 MR. QRSINGER: Okay. &nd, Alex, are
25 after the order denying the motlon unless: the order 25 you still wicth us? I think --
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1 PROFEGSOR ALBRIGHT: I'm here. 1 iz Judge Womack who 1s back with the revisions to the
2 MR. ORSINGER: Okay. 2 rule that we started this morning. And so if we’'re
3 Then what I would propese that we do ac 3 going te talk about threes things on Rule 18a, ths
4 rthis point 1s go te Carl’s proposed Rule 134 and take 4 canforming with the senpate bill, the impleémenting the
5 a look at it line by line and paragraph by 5 Judicial Campaign Finance Study Commsittee and other
6 paragraph. And thern, anless it c¢omes up in debate in 6 stuff, that’s going to take some time, don’t you
7 Carlfs discussion, we’ll look at Judge McDowell’s 7 think?
8 proposal and just kind of put these issues in play. 8 MR. ORSINGER: All of it will, ves.
) But I‘ve asked Carl to basically go through k] CHAIRMAN BABCOCK: Yeah. So would you
10 it on a line-by-line basis because these are not 10 be offended if we get --
il amendmerts teo the existing Rule 18. 11 M. ORSTINGER: Not at all.
12 This 15 really the last subcommittee —-- the 12 CHAIRMAN BABCOCK: -- Judge Womack out
13 last full committes’s proposal o the Supreme Court 13 of the way?
14 as an amendment Lo 1B8a with additional changes that 14 MR. ORSINGER: Absolutely not.
15 we're proposing now, and I fesl like all of it ought L5 CEAIRMAN BABCOCK: Because I think
16 to be fair game. And so I really feel illke we ocught 16 that’s fairly --
17 te put all of these concepts in play and see what the 17 MR. ORSINGER: I'm here for the
18 committes thinks, 18 duratior, and 20 is Carl.
18 Sarah? 18 CEAIRMAN BABCOCK: Okay. I think
2 HOH. SARAE DUNCAN: Are the additional 20 rthat’s rather being respectful of his time, teo. Is
21 changes noted on the public house? 21 that okay with you?
22 MR, ORSIRGER: Mo, We do not have a 2 MR. ORBINGER: Yes.
23 redline that compares this to the existing Rule 18a. 23 CHAIRMAN BABCCCK: Is that okay with
24 CHATRMAN BABCOCK: Rlchard, just lst 24 you, siz?
25 me -- let me be cleay about =-- 25 MR, KUYKEVDALL: Yes, sir.
Page 633 Page 936
1 EON. SARAH DUNCAN: To the existing I CHAIRMREN BABCOCK: Okay. Judge Womack,
2 proposal that’s before the Supreme Court? 2 «c¢an we turn to your -~ bacause I think there was,
3 MR. ORSINGER: We don’t have a redline 3 perhaps, a snafe on 42.2 -- not a snafu, but scmebody
4 28 against this committes’s proposal to the Supreme 4 pointed out something.
5 Court either. 5 HON. PAUL WOMACK: I think it‘s
6 S0 Lin light of that, my suggestion was that & technically known as a glitch --
7 we g0 through it so that each cencept is ildenzified T {Laughter)
8 and we're all familiar with what it is. ] HON. PAUL WOMACK: ~- which I had
9 CHRIRMAN BABCOCK: Yeah. Let me just 9 forgotten about after —- since the time that I wrote
16 be clear about what vwe're doing here. The matiers it vhe letrer with cthe proposad rule changes to
11 <that the Court asked us to consider is, one, to 11 Justice Hecht.
1 conform 18a to Senafte Bill 768, and I take it that 12 The Tenth Court of Appeals has peinted out
13 Carl’s proposal do#s that. It looks Like it does 13 that Rule 42.2(2), as it literaily was written, says
14 it. Rightz 14 that an appeal <an be dismissed if the appeliant
15 MR. ORSINGER: It was our aLrempt o 1 withdraws his or her notice of appeal.
3 fold that inte the rule -» 16 And uonder Rule 3, the state is never the
17 CHAIRMAN BABCCCK: Your intent was to 17 appellant. Even vhen the state appeals, it's rot the
18 do it? 18 appellant. Bur the term appeliant and the term
19 MR. ORSINGER: ~- scratch it inzo the 1% appellee in criminal cases apply only te the person
20 rule. 2 who s charged with the crime.
21 CHATRMAN BABCOCK: Okay. 21 And so the state’s attempt to dismiss ita
22 MR. ORSINGER: Yes. 22 eppeal in the State against Miles, which i3 cited at
23 CHAIRMAN EABCOCK: And then the second 23 the bottom of the page there, was held to be for
24 assignment was to medify iBa to reflect the 24 =rpothing.
25 suggestions of the Judicial Campalgn Finance srtudy 25 S0 that geemed to be probably contrary to
Page 634 Page 637
1 Committes. 1 what we all ingended to do, and it actually was just
2 MR. ORSINGER: And we did that also. 2 a glitch. That's an intermediate change I made.
3 CHAIRMAN BABCOCK: Okay. So that’s -— 3 Everything else in here was an attempt to
& MR. ORSINGER: In doing those two 4 try toe write down the other things that we raliked
5 things, that naturally led us to diacussicns o do 5 about this morning.
6 other things. Anrd 3o —- 6 CHATAMAN BABCOCK: Okay. Let’s deal
i CHATRMAN BABCOCK: That’s okay, 7 with 42.2 first. Does anybody have any problem?
8 MR. ORSINGER: -~— if you would Iike to 8 Bill?
9 limit our focus just to those changes, we can. 9 PROFESSCR DCRSANED: Judge, doss it
10 CHATRMAN BRBCOCK: 1I’11 tell you what 10 say ~- ir says withdraws. W®What does 1t say now? Is
11 I'm tryisng to do, which is procsdural. You did these 11 it “its nctice of appeal“?
12 two things and then vou did some other stuff. i2 EON. PAUL WOMACK: It now says ™"hais
13 MR. ORSINGER: True. 13 notice of appeal or her notice of appeal."
4 CEAIRMAN BARCOCK: Okay. 14 PROFESSOR DORSANEQ: No. I mean in
15 Te the exuent that Randal wants to stay and 15 your corrected draft.
L& kear the other stuff, he is mere than welcoms to i6 HON. PAUL WOMACK: Yeah. It would say
17 stay. But just in respect of his time, it appears to 1 "ics."
i we that aithough we’ll probabiy talk about it, 18 CHAIRMAN BABCOCK: Everybody sheuld
18 certalnly the rather mechanicai effort of folding in 1% have the redlined version.
20 Senate Bill 788 into this rule has been done. Ycu've 20 PROFESS0R DORSANEC: PAnd I don’t know
1 accomplished thac. And we'll talk about the details, 21 enough akout this to know whather it's siways an ic,
22 but I'm just trying Lo be respectful of Randal’s time 22 put I'm getting the impresslon that the party that
23 if he wants to -- ke wants to duck cut at any 23 appeals cculd be an it cr it would be a his or a
24  time. 24 her,
25 The otner thing 7 want to be respectiul of 25 HON, PAUL WOMARCK: Uh-huh.
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1 MR. SBOQULES: "The.m™ 1 right.
2 PROFESSOR DORSANEQ: “The notice of 2 MR. SQULES: Subject te somebody
3 appeal.™ 3 writing better grammar, if they want to.
4 BON. PAUL WOMACK: OCkay. 4 CHATRMAN BABCOCK: Bill, are you all
5 PROFESSOR DORSANEQ: And ig it possible 5 right with that?
6 to have more than one appellant? [ PROFESSOR DORBANEQ: Well, I'm khappy
3 HEON. PAUL WOMACK: Sure. Yeah. 7 with "parzy that appealed.™ It seems that that couid
8 PROFESSOR DORSANEO: Then I'd say "and f be, you krow, individuals plus the state. I have a
9 appeliant withdraws the netice of appeal.” 9 little trouble with —— I don’t like “its notice of
10 MR. EDWARDS: The other appeliant might 10 appeal™ if it’s an individual. I juzt don’t like
11 not like that. i1 that. I cap’t get up to that level yet. But "the
i2 HON. SARAH DUNCAN: If you have 12 notice of appeal" is clear enough to me. "“If a party
13 multiple defendants, there may be more than ore 13 cthat appealed withdraws” -- you xnow, or just "notice
14 netice. 11 of appeal.™
15 CHATRMAY BABCOCK: Speak up, Sarah. i5 HON. SARAH DUNCAN: The more
16 HOR, SAREH DUNCAN: If you've got 16 androgencus our society gets, Bill...
17 multiple defendants, there may be more than one 17 PROFESSOR DORSANEO: I don't know if 1
i notice of appeal. 50 to say “ihe notice of appeal" 1B agree with that at all.
19 doesn't seem right. i9 CHAIRMAN BABCOCK: OCkay. BAny other
20 PROFESS0OR DORSANEQ: Why don’t we just 20 cemments to this rule?
21 say if -— okay. ™"If a party that appeals withdraws zl {NO responze)
22 notice of appeal.™ 22 CHAIRMAN BABCOCK: All right. 1711
23 HON. SARARH DUNCA¥: I like "its.™ 1 23 second Luke’s motion that subjec:t to the grammar,
24 started using it in opinions just because it's -— 24 whether it’s who or that or its or his or her or
25 CHAIRMAN BRBCOCK: HRalph Dugglas. 25 ctheir, everybody in favor of this rule as redrafted?
Page 639 Page B4Y
1 MR. DUGGINS: Okay.- 1 Everybody raise their hand.
2 CEAIRMAN BABCOCK: Hang on. 2 Arybody opposed?
3 HON. SARAH DUNCAN: It gets too 3 {No respcrse)
4 aomplicated. 4 By acclamation, 42.2, with grammar revised,
5 CHATRMAN BRBCOCK: Ralph Duggins. 5 is recommended,
& MR. DUGGINS: Who signa this if iv’s 6 5¢ now we're going te 73 and the form that
7 the state? 7 the court has -- and Judge or Bili, either one, do
2 HON. PAUL WOMACK: Who signs the metion 8 you have additional language you'd like us ko 100k at
9 uo cismiss? $ or talk about?
10 MR. DUGGINS: You say that the HH (Discusslona off the record)
i appellant must perscnally sign the withdrawal. What 2L CEAIRMAN BABCOCK: Judges ——
12 happeas in the evernt it’s the state that seeks —- i2 MR. SOULES: 1I‘ve been talking with the
13 HON. PAUL WOMACK: The stata is not an 13 Judge here. And we’re going to put, "with a copy of
14 appellant, The ztate is -- 14 the official form™ at the very end so that it's
15 MR. DUGGINS: I theught that's what 15 paraliel to first sentence. Thers’s a Lypo.
16 you’re making it on your comment, says that this la 16 THE REPORTER: Can you speak up? I'm
b § being replaced by a party that appseals. To reflsct 17 sorry.
18 that the rule applies to the state, I'm just asking: 18 CHAIRMAN BABCOCK: Yeah, speak up,
19 What kappens when the state seeks tc withdraw -- 1% Luke.
20 HON. PAUL WOMACK: wWhen the state 20 MR. SouiEs: All right. 73.2,
i seeks -- 1 noncompliance, in the first line after the word
22 MR. DUGGINS: -— netice of appeal? 22 application is not. "That" would be inserted tnere.
23 {ON. PAUL WOMACK: ~- ©o withdzaw, I 23 Just a typo.
24 suppese That the &Liorney representing the szate -- 24 MR. YELENOSKY: And the comma ir thac
25 MR. DUGGINS: Well, I'm just 25 sentence.
Page 640 Fage 643
1 clarifving: The attorney can sign it? 25 MR. SOULES: In the third line it
2 HON. 2AUL WOMACX: Uk-huk. Yeah. But 2 says, "with a copy of the official form," which is
3 in the last sentence that's been added there whare it 3 what we rtalked about, but in the last sentence -- in
4 says "an appellate,” that can oniy refer to a 4 the seccnd sentence, those words are not present, and
5 defendant in a criminel case. It can’t be the 5 they should be. And he’s willing to put them in,
€ state. It's Rule 3.2. 6 oo, at the end of the second sentence as well &5 the
7 HOMN. TOM LAWRENCE: This iz lust a 7 first sentence.
8 matter of grammar. 3hould it be "a party who 8 CHAIRMAN BABCOCX: Okay. Luke, you’'rs
9 appeals"™ instead of "that"? 8 talking about 73.2, noncompliance?
i0 MR. ORSINGER: Judgz Womack, can’t the i MR. SCULES: Right.
11 srtate appeal if there's like a suppression hearing 11 CHAIRMAN BABCOCK: Okay.
12 granteé and the prosecutlen is dismigsed eariy on? i2 MR. SOULES5: So that after the Court cof
13 HOW, PAUL WOMACK: The state can 13 criminal Appeals clerk doesn’t file it and retura it
14 appeal, but the term appellant deesn’t apply to the 14 to the cierk of the convicting court, and the cisrk
15 state. 15 of the convicting court will return the applicatiocn
18 MR. CRSINGER: Okay. Okay. 16 t6 the person who filzad it with a cepy of the
17 HON. HICHREL SCHREIDER: How dees the 17 official form.
18 stats get out of it, that’s what’s his gqueatioa. 18 CHAIRMAN BARBCOCK: And so you'rs
1 CRATRHMAN BABCOCK: Okay. Where are 19 asuggesting adding “wich a copy®?
20 wez 0 MR. YELENG3KY: But the cefect may neot
21 MR. SGULES: I ircve we recommend the 2: be that i1t's en the form. It may ke chat they put it
22 changes reflected on 42.2. 22 on the form and the Court of Crimiral Appeals has
23 CHAIRMAK BABCOCK: O©kay. Theres’s been 23 sald, ve's gome crucial infermation missiag,™ so
24 some suggestlons of language. <Carl says it cught to 24 den’t we need to repeat “with netaticn of the defect
25 be “rthe party whe appealed." I think that's probably 2% and instruction to remedy the dafect and return it
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1 for -- return the application.® 1 by couching it ina temms of the defest, I weuldn’':t
2 HON. SARARE DUNCAN: I zhought we 2 think that that would be the intent of this rule nor
2 changed the language te “not on the form" cn the 3 the lntent of the court promulgating the sulae,
4 first sentence to address —- 4 MR. JEFFERSON: Oh. I dent think
§ MR. YELENOSKY: But the first 5 that’sz the intent, but --
6 sentence -- & CHALRMAN BABCOCK: And as long ag the
7 HON. SARAE DUNCAN: -- precigely that. 7 prisoner is given notice of what the defect is so
2 #Why wouldn't we just change Lt on the ~- 8 =what he or she can cure it, it seems to me like that
] MR. YELENGSKY: Well, we kibitz a 9 would solve the proplem. And I suppose if thers were
19 little bit afrerwards bscause I had suggested 10 multipie, you know, “This is right. This is right, ™
11 something on that line. And the second sentence 11 and thexa were five or six <f those, then the
12 allows broader latizude for the Court of Criminal 12 prisorer could raise that as an additional basis for
13 Appeals to send it hack even if 1t is on the corrsct 13 relief from some court.
lé form, but ir there’s some other defect —- 4 I dos't know. That would be my thinking.
15 MR. SOULES: Let me try this, Steve. 15 Judge, would ycu have any reacticn to that?
1€ =ven if it is on the correct form and itfs messed up 16 HON, PAUL WOMRCK: Yes., The lest thing
17 somehow, why not go ahead and send them another 17 we want o de is te have te deal with any writ
18 form? 18 twlce, We want to get rid of it, cne way or the
iz MR, YELENOSKY: Well, sure, but == 1 other, 4s #0on as ve cdn.
27 MR. SOULES: So -- 20 50 I have act really ernvisioned, until
21 MR. YELENOSKY: 1 don’‘t knew. I get 2% today, that there would be any return of any
22 letters from prisoners sometimes, too. But if you’re 22 petitions to any priscners other than for the reason
23 sending —— if you get it and it's defective and you 23 than it was not on the form.
24 jJust send them a form, I don’t know -~ 2% In my opinion, if prisoners fail te give
25 MR. SOULES: That was the first -- I 25 the infermation that they need, the burden of
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1 Jjust wanted to get rthat first plece out of it. 5o we 1 pleading the prcof is on them, and they are always
2 wounld add at the end of the second sentence the 2 subject to just have the relief denied. The last
3 words “with the notation of the defect and a copy of 3 cthing we want to do is to keep at them until they
4 the ocfficial form.” 4 perfect thelr pleading.
5 Ckay. So the trial clerk forwards the 5 {Laughter)
6 Court of Criminal Appeals clerk’s nctaticn of the é HON. PAUL WOMACK: I understand what
1 defects and then sends another form. Does that close 7 you're saying, and I see that it weuld be a
8 it mup? 1Is that okay with you, Judge? & paossibvility for an ill-motivated court to do that,
kS EON. PAUL WOMACK: (No verpal 9 but it certainly is mot in our institutional interest
10 responsa.) 10 to keep thig ball in the air any longer than we hava
1l MR. SOULE5: Okay. HWith that, I move 11 to.
12 rthat we adopt 73.2, and the Judge has successfully i2 MR. EDWARDS: What would happen ii you
13 agreed with that. 13 put the word "substantially™ in front &f “compiy"?
L4 CHAZRMAN BABCOCK: Okay. I'11l secend 14 CHAIRMAN BABCOCX: Judge, the
15 that. Any cemment -- any dlsceussion abpout 73.27 1 suggestion is made that "without filing ar
18 MR. EDWAROS: Did anybody say aaything 16 application dees not substantialiy comply."
17 about the grammar, or whatever it is, on that first 17 EON. PAUL WOMARCK: That’s fine.
ig ine? 18 CHAIRMAN BABCOCK: Any otherp?
15 MR. CHAPMAN: They put “that" after i Yes, sir? Steve.
20 the -~ 20 HON. SAN PATTERSON: We may have
2 MR. ZEDWRRDS: Oh, "that.™ Okay. 21 crossed this bridge already, but I don't think the
22 Thanks. 22 Zederal form is an exciusive form. Do you not want
23 CHAIRMAN BABCOCK: Any other comments? 23 discretion a4t all te be able te file something that’s
24 Yes, sir? 24 shorter than this?
25 MR. JEFFERSON: 1I7il tell you, tha one 25 EON. PAUL WOMACK: ©Ch, yeah. 1I‘m sure
Page 646 Page 649
3} ressrvation T would have ia thet 1f I'm sitting on 1 chat the -— that if —
2 the Court of Criminal Appeals and I am thinking most 2 EON. JAN PATTERSON: I mean, you don’t
3 habeas corpus petitions are friveolous, it seems to me 3 want to say "in its céiscretion will nct file
4 I would have an incentive sach time one came up, 4 something that’s net on this form,™ so that if a
5 whather it’s on the form or not, to find some defect 5 two-page comes in or if an iaterim or this --
4 and send it back down as often as possible until the 6 mean --
7 priscrer gives up, And I just wonder whather that’s 7 HON. PAUL WOMACK: W®Well, to be honest
8 a good policy to take. B8 about that, the two-page fcorm, I'd hate to put the
b MR. SOULES: I don’t think we can fix 9 clarks of the convicting courts in the position of
10 that if it’s a probliem. 10 having to decide when fo send them back and when to
T MR. JEFFER50N: Well, what if the il send them to us, for rhem t& require that the form be
1 priscaer sends up & form that is not oa this form but 12 uzed.
13 it contains sverything proper for compiaining abont 13 CHAIRMAN BABCCCK: oOkay.
14 some confinement, then wouldn’t that prisoner have a 14 Stave?
15 constitutienal right to have the habeas corpus 15 MR, YRLENOSKY: Well, I quess I'm
16 reviewed? Even if it’s not on this form and even if i6 I ng something a little 4different from earlier and
17 there's a minor —— or if it‘s on this form end 17 I'm wondering whether what I suggested makes sense
15 there’s a minor defect, wouldn’t there be some right 18 now based on what you sald.
18 of constituticnal raview? 19 If the Court of Criminal Appeals really
26 I don't know. 1I'm just putting that out 20 doesn’t contemplate sending it back except when it's
21 there. I think there’s some problem with the rule, 21 rot on the form, then maybe we're w¥rong to lzave mors
22 in my opinion. 22 latitude in that second sentence as wa have,
Z3 CHATRMAN BARBCOCK: Well, I think maybe 23 And if, on the other hand,
Z4 what youfre saying is: If the ¢ourt took this rule 24 Jostice Patterson’s suggestion was right, that mavbe
#5 a2z an oppertunity to deny habeas corpus on tha merits 25 you don’t want to rejeckt everyone that is not on the
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i form, then zthe first sentence is wrong because we’ve 1 {RMAN BASBCOCK: Ckay.

2 made that automatzic on the part of the clerk. 2 MS. SWEENEY: I thought we were going

3 I think your answer to that was, do you 3 to delay the discussion until this afterncen, so I

4 want something automatic for the clerk. Maybe we 4 apoclogize for not having been here, but I'1l read the

5 ought to decide that, 5 wminutes and get caught up.

3 But then are you suggesting now on the 8 HON. PHIL HARDBERGER: I suggest

7 second sentance than mayke that sheuld aiso read 7 recusal. We go back and do the recusal.

& gimpiy that the Court of Crlminal Appeals would send ] CHAIRMAN BABCOCK: Okay, ZEverybody

S it back if it’s not on the fomm. S happy with getting back to recusal?

18 If that’s true, we’ve already taken care of 10 (Simultanecus respcnses)

il it in the first -- second Sentence kecause it will 11 CHAIRMAN EABCOCK: All right, You're

12 never get to the Court of Criminal Appeals. 12 zack up, Richard.

i3 HON. PAUL WOMACK: Well, I kind of like 13 MR. ORSINGER: We want o focus on

14 it cthe way it is becaus2 it gives the court the 14 Senator Harris” pill as it's reflectad in here

2 option @ither to dismiss the petition or to send it 15 first. Then we want Lo gc to the reccmmendation of

18 kack for corrsction. 16 recusgal for excessive campalgn contributions.

17 CHATRMAN BASCOCK: Okay. And it looks 17 CHAIRMAN BABCOCK: Yes.

18 to me like the two-tiered system that you have is all la MR. ORSINGER: That latter cne is going

19 the clerk dces is look and say, "Is this their form? 18 o be easy to distinguish because that task force

20 Yeah. It's their Form.™ And the court of appeals, 20 actually preposed a Rule 18c, which we have not yet

21  the burden they’wve undertaken for themselves ls to 21 proposed any changes to, bulb the first one is going

22 say, "Well, wait a minute, but, yot know, Item C and 22 to fold into some decisions we made Decause we didn’t

23 D isn’t filled out,™ and $o send it back because 23 have a stand-alone provision relating to

24 they’ve got to £ill out Item ¢ or D, or whatever it 24 Benator Harrig’ statute. We actually denigrated it

25 may be, which wculd be reasonable -- or Items 13 or 25 into the way the rulas operates. So there’s gcing to
Pagae 651 Pags 654

1 whatever it may be, so... 1 be some crassover to other subcommittee activities.

Z Gkay. Bay other? 2 But I guess what I'll de ls to ask Carl to

3 ¥esah. 3 focus on those areas where Senator Harris’ bill shows

4 HON. SAMUEL MEDINA: "Substantially 4 up, even though I think that’s going to lead us into

5 compiies" was suggasted to give them leeway to either 5 gome iumbled discussions,

& send it back or not. & CHAIRMAN BABCOCK: Justice Hecht.

7 CHATRMAN BABCOCK: Right. I think so. 7 JUSTICE HECHT: Senatoer Harris’ bill

8 Yeah, which 1ls what Blil’s point was. 8 only deals with the tertiary problem, right?

9 It gives the court discrecion, if they ] MR. ORSINGER: That’s right.

16 didn’t £4ill out Item Wo. 16, but the court has geot a 10 JUSTICE HECHT: But the propesed

I good enough handle on ths petiticn, they den’t i1 1legislation, which we responded to, that addrasses

12 necessarily have to send it back., Maxes sense to 12 cthe ciming preblem, and that’'s been worked inte the

13 me. 13 proposal also,. Sc Senator Harris’ congerns are

3 Any other commants? 14 really twefold, the timing probklem and the tertiary

L5 (No responas) 15 recusal.

i CHAIRMAN BABCOCK: Okay. There’s beaen 16 MR, ORSINGER: Well, and we made a

17 a motien seconded. All in favor of 73.2, as amended, 17 &ecision about timing based on discussion and vote,

18 raise your hand? 18 so -=

i8 All cpposed? 19 JUSTICE HECET: Yeah. But I'm just

20 Passes by acciamation. 20 sgaying as we talk about --

21 What's nexnt? 21 MR, ORSINGER: We can talk abeut

22 MR. SOULES: Ckay. The form iiself is 22 ctiming, Too.

23 net geing to be in the mile bosk, right? It’s just 23 JUSTICE HECHT: As we talk about

24 going to be -- okay. <Ckay. Never mind. 24 Serater Harris’ legislaticn, there are really two -~

25 {Dizcusgion off the record) 25 the pari that passed is just the tertiary part, but
Page 652 Page 635

i CHATRMAN BABCOCK: Anything else? 1 the part he proposed that we responded Lo was the

& HOM. PAUL WOMACK: Thanks for 2 timing part, and it's worked in heré tec, and I just

3 entertaining my troubles. 3 want to make sure we cover them both.

4 CHAIRMAN BABCOCK: Oh, thank you. 4 MR. ORSINGER: Okay. We'll be

5 Bye-bve. 5 conscicusly aware of that.

8 Okay. We hava a cholce 1o make here. 6 JUSTICE BECHT: Yeah.

7 Judge Peeples indicated at lunch that he thought 1 MR, ORSINGER: So Carl, can T --

8 perhaps there was some additional discussicn that 8 ZOK. DAVID PEEPLES: Yeah. Could I --

3 could be had with respect to the volr dire 9 CHAIRMAN BABCOCK: Yeah.

15 discussion, and Paula, who's the chair of that 10 HON. DAVID PEEPLES: Have we decided

il subcommittes, has arrived Ffrom ice-bound Dallas. So I1 that we want to do a teotal rewrite as opposed

12 we can take that up now Or wWé can returh to the 12 teo "Hers's a problem, and here’s the way te fix it

13 recusal matners, And so what's everybody's 13 Here's ancther problem, and here’s the way to fix

14 plséasure? 14 cthar,™ with the existing rule.

15 Paula? 15 CHATRMAN BRBCOCK: I don’t think the

16 MS. SWEEKEY: Ok, Ro. I was waving at i full committee has decided that. I sence that

17 Carl. I'm aorry. 17 that's -- well, I dern’t know.

3 CHAIRMAN BABCOCK: Oh, okay. 13 HON. DAVID PEEPLES: So my related

18 MR. SOULES: WNext time. Next time. i questicn wouid be: If the Supreme Court has had the

2% CHAIAMAN B2ABCCCK: What next time? 20 total rewrite pending before and has not adopted it,

21 MR. SOULES: Voir dire. 21 can we conclude that you-all didn’t like it?

&z M&. SWEENEY: I’d like the minutes of 22 JUSTICE RECHT: No. We hadrn't talked

3 whaz happened this morning. And I apolegize. I 23 about it. We got wayiald by Senator Harris®

24 wasn’t in Dalles. You were notified I had & beard 24 legislaticn.

23 meeting in Houston thile merning. 25 HOW. SCOTT BRISTER: And there are
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1 several things, I thiaX, vhen we have to rewrite the 1 being filed.

2 whole rule, number one, because it always refers to 2 The ather parallel proceeding was already
3 Judges as “he." 3 in the rules, and that wag i4a. BAnd that is if the
& No. 2, as Richard peinted cut, because it 4 grounds were only (&} (1), (b} (2) or (b} {3}, the
5 diractly conflicts with the constitution in a coupie 5 court could proceed.

6 of places and in other places with existing case -- & Now, (b} (1}, {b} {2) and (b} (3), under
7 with 50 years of existing casse law, and that’s 7 the grounds, are impartiality, bias and if the iudge
8 pervasive in the whele rule. 2 is a material witness, That wag already in the
] And Ne. 3, there’s ac good reason to have a % reccdification. 8¢ what we’ve added as parallel
1¢ rule on the same subject in three or four diffaerent i proceedings are when the third metion is filed or if
11 places. 132 a motion is filed within thres days of a trial or
12 CHAIRMAN BRBCOCK: That’s probably 12 hearing.

13 overriding. So I think the answer to that, then, 13 Under time to file on disqualification, we

14 Judge Peeples, is that we ought o geo thricugh the big i have two options.

3 axercise, is One is & motion to digqualify, can bs filed

16 wWhy don’t you do that, Carl. 14 at any time or it has to be filed as soon as

17 MR. HRMILTON: W®e started cut with 17 practical after learning of the grounds for

i8 Rule 135 or 134 of the recodified rules, and I'11 18 disqualification.

12 Just tell you that Section (a) is grounds Ior g We had discugsion about thact, and becazse

26 disqualificacion; (k) is grounds Ffor recusal; and (c} 20 disqualification can be really ralsed at any tims,

21 is waiver. 21 ztnat masy be the bstter choice, but there’s algs scme

22 Procedure starts with Section (&), and 22 thought that lt ought te be raised as soon as

23 that’s what we addressed. That's why we start wich 23 practical afrter lesarning of it, but if it isn’t, then

24 Sacrtion {d) now. 24  query, "Is it waived?” And if it can’t bDe waived,

25 To address the Senator Harrls’ bill, the 25  then propably the better cheice is that & motion to
Page 657 Page 660

1 one that I had taliked about, the third motion, we 1 disqualify can be filed at any time.

2 want to address thart Firat. 2 Down to the next paragraph, the referral
3 We did try to incorporate in this rule the 3 paragraph was also in the recocification.

4 suggestions in Judgse Hecht's letier to 4 HOR. SCOTT BRISTER: Carl, are we going
5 Senator garris, the suggestions in Pob Pemberton's 5 to discuss these one by cne?

& memo, which you have in your materials, and the & MR. HAMILTON: Yeah. I'm Jjust giving

7 provisions of Articlie 306.0016. 7 you an overview,

8 30.0016, To the extent that it has any 8 And then the first four lines of that are

S precedure in it, is dealt with in the rast of the 9 the same as 1n the recodification. We're down to
1¢ rule, but the guts of 30.0016 is in Subparagraphs {4) 16 opriocn 2.

11 (b} and (3}, which provides that if a third motion is il option 2 is put in there becanse
i2 filed, the iudge continues as though no motion had 32 Judge Hedges over in Houston, when she was on Court
12 besn £lled. 13 Rules Committee, thought that there were too many
14 And that, (5), if the judge signs any 14 friveoleus motions Te recuse being filed.

3 orders durirg that proceeding and is latezr recused or 15 50 she guggested a procedure whereby the
16 disqualified, then the judge assigned to the case 16 presiding judge could decids, initially, whether the
17 shall vacate such crders. i motion was precedurally proper and whether it alleged
18 That's basically the guts of 30.0016. iB grounds. And if it did not, then the presiding judge
15 To go kack, though, to the beginning on the 19 could summarily deny the motion.

20 wmotion part, the old recodified mle is basically 20 That’'s an cption that we've discussed, but
21 rthat same thing with ths following exceptions. 21 the subcommittee reaily hasn’t come To any consensus
22 We provided for after the word Jjudge "as 2Z opinicn on.
23 defined herein," beceuse we do have a definition of 23 Then the intarim procsedings, I basically
24 judge. Otherwise —- and we also added Judge Hecht’s 24 discussed already, there are three situvations whare
25 euggestisns, that the grounds have te be asgserted 25 the judge can continue on —— Paragrephk (a), (b), (<},
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1 when the party learned of the grounds of recusal or 1 that's self-expianatory.

2 disgqualificazion, 2 (5), if tke judge signs any orders and is
3 So rthoge aze the two basic changas in the 3 later disqualified or recusad, those have to ba

4 moticn part of the recodification of those zules. 4 vacated.

& The time to file -~ werll just go over this 5 Thenh or the hearing, the hearing part, that
€ asz an overview first arnd then we cah back up. The 6§ first sentence in there would have to be taken cut I

7 time to file, in the recodification, we had "could be 7  we abandon the idsa abeut this summary proceeding

8§ filed at any time." We changed that to comply with ¢ before the presiding judge.

8 some of the suggestions that it be filsd no larter 3 Otherwise, he has to assign ik, has to te
10 than ten days after actual knowledge is c¢btained, and 18 sez for a hearing withln ten days of the referral.

1l we also added the part in there about, "If not, it's 11 All the rest of that is the same as
12 walved." This 1s on the recusal,. 12 recedification.

13 Then we talked abeut having a parallel 13 The last sentence gives me some problem
14 proceeding, that if a motion was ustimely filed in i¢ about the judge wko hears the motion has te rule
5 order to delay a particular proceeding, that we'd go i3 within 20 days or it's deemed granted. I put, in
16 on with a parallel proceeding wnere the judge would 1€  bkrackets, “"denied," but I guess my problam with chaz
L continue te ant as though no meticn had been filed, 1 is, I think the motion for new trial 1s sbout the
I ard we’ve provided there that "a timely motien to 18 only thing we have that has scme autematic ruling,

19 recuse filed wichin three days." 13 and I éon’t know the reascning why there should ke
20 Now, thatfs arblitrary. We really hadn’t 20 some Kind ¢f an autcmatic ruiing either way once the
21 decided on the number of days, but 1f it's filed 21 notien iz -~ ever if it lsn’t ruled on within 20

22 within blank number cf days of the date the case is 22 days, I would think that the relief would ke by way
23 set for trial or hearing, then it’2 governed by 23 of mandamus or something else if the judge didn"z

24  pParagraph {d) (4) () which is a parallsl proceeding 24 rule, but I guess I don’t faver any kiad of a default
25 that goes on just like in the case of a zhird motion 25 there at all.
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L Disposition is basicalily the same. 1 different =-
& Appeal is the same. 2 MR. LOW: Yeak. That's Paragraph ~-
3 Chief jusnices and Suprame Court is the 3 HOW. SCOTT BRISTER: Flrst draft, it
4 zame. 4 was a --
3 Sanctions, we've added inte the sanctionsg & MR. LOW: == (e).
6 section the sanctions in 30.0016 which says that the 6 HON. SCOTT BRISTER: Paragraph (2, it
7 parcty and the attoxrney have Lo pay the reascnable 7 folliows this —-
8 cost if the third motion 1s denied. 8 CHAIRMAN BABCOCK: Let’z ses if we
8 Wa’ve also changad the discovery rule of 8 can =~
16 sanctions which used to be 215.2(b), and we've just 10 MR. LOW: It"s not in the materials.
11 made it any sanctions under Rule 215.2. I think that i1 CHAIRMAN BABCOCK: Let’s see 1f we can
12 was suggestad in Bob Pembsexton”s letter. 12 clear out some things first. The first thing is
13 and then we defined judge, because in the 13 whether or not we have conformed 184, which 1z in
14 reccdiflicatien, for some reason or another, it does i this draeft as 134 to section 30.016. and looking
15 not contain what’s now in 18a, which sxempts the 15 through this, it appears to me that you have, but
18 appellate court judges from this rule, and so we've 16 RAliex has got a comment on that.
17 added that te define judge as being judge or master 3T PROFESSOR AIBRIGET: There’s just one
18 except in ths Supreme Court, Court of Criminal 1 comment I just want Lo make, and I'm going to have to
12 Appeals, court of appeals, prcbate and commissioners 1% leave in a gecond, but lt’'s about this issue,
20 courts. 20 on Ko. 10, sanctions, it says the party
21 I don't knew. 7Thers may be some others 21 filing the motion and everybody is jointly liabiz and
22 that we’ve missed, kut that's the definition of 22 the fees and costs must be paid before the 3ist day
23 Judge. 23 after the date of the order denying the motion unless
24 And then there’s two comments, failure to 24 the orxder is properly superseded.
25 file within three days, only waives the right to seek z5 Since it’s not an appealable mozion,
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1 recusal for disqualification as to thalt hearing. 1 there’s mo interlocutory appeal. 1Ise there any way to
2 Wow, it does not have a prejudiced party's 2 supersede it?
3 right to seek recusal in disgualificatien. So that 3 The statute says “supersede,™ but I'm
4 would be dene later. And the motien To recuse 4 wondering, since there’s ne procedure foxr
5 staturtory probkate court judge is governed by that 5 superseding, if we should just say unless the partiss
6 section of the government code. 6 and the lawyers file a bond or, you know, give a
2 Now, that’s basically the overviaw of what 7 supersedeas bond, but put it into this Sectior 10 3o
8 was dona. B rthat we haveée a supersedeas procedure instead of
S PROFESSOR DORSANEOQ: Can I ask Scott 9 trying to rely oan the appellate procedure.
10 one question? 16 CHAIRMAN BRABCOCK: Maybe Randal can

Scott, did you have in your draft from your 11 answer that., But I would assume that what the
12 hard drive a paragraph on sanctiona? 12 legislation was intending was that ther= be some bond
13 HON. SCOTT BRISTER: No. I don’t think 13 that you could put up. I guess iv's 10 percent. 1
14 so. 14 don’t know. It would just be a premium or the bond
i5 FROFESSOR DORSANEGQ: T was xind of 15 or whatever the --
18 w<uricus as ro why not, because I carried your draft 16 MR. XKUYKENDALL: I wish I could
17 into the recodification draft amd dida’t include a 17 answer.
18 paragraph on sanctions myself, and I don’t Xnow why. 18 CHATRMAN BRBCOCK: -~ that’s what the
HON. SCOTT BRISTER: Because the idea 19 :idea was.

20 was that the Sancrtions Task Force was going to take 20 The protlem is -- what Alex is saying
21 sanctions from the ten different rules that it's in 21 is, since this is net an appealable order at the
22 now and put inte one sancticn rule rather than 2 time, there wouldn't be a supersedeas, as we ali
23 having, "Oops, that's not a discovery sanction, 23 zthink of i,
2 that’s a pleadinrg sanction,™ or “That's not a 24 Of course, Carl tracked the language of the
25 pleading sanction or discovery sanction, that’s a 25 statute, s0...
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I trial sanction," you know, because you have different 2 MR. HAMILTON: Alex is wight. we
2 rules. 2 didn’t know what that meant, s0 we really haven’t
3 PROFESSOR DORSANEG: How about a 3 =zddressed how te supersede anything.
4 definition of the Term "financial interest™? 1 MR, OR3SINCGER: We have twe sholces. We
£ HON. S5CCTT BRISTER: That was because 5 can either foliow the statufory language, which
6 the constitution says "interest," but the cases have 6 doesn't f£it the rules of procedure, or w8 Can Try to
7 all determined thaz to be a financial interest. And 7 gloss over the statutory language by adapring the
8 the parallzsl preovision in the definition in the Code 8 ruies of procedure to creaie a new animal, 1t ssams
9 of Judicial Conduct uses the term “economic 9 to me.
1¢ interest." g What Alex is saying is: "Well, let’s not
i Aund go I think my drafc, at least, was that il buy into the ordinary supersedeas process™ because
12 we refer to it as econcmic interests rather than 12 that chvicusly doean’t apply. “Let s create an
13 finamcial s2 that it would ke the same term. 13 artificial supersedeas process for this ons preblem
14 The same duty I'm aupposed to de in the 14 and finesse the stature.”
15 cocde as to what's ethical cor not igs the one that gets 1 CHAIRMAN BABCOCK: Okay. And so that
16 me recused zather than is there a difference kbetween 16 would regquire additional language.
17  econsmic and financial. 17 MR, ORSINGER: We‘d have te change this
18 PROFESSOR DORSANEO: Carl, what I'm i bacause there’s no way to properly supersade this
19 saying is, there was another term that we talked 19 ozder because 1t’s not appealable and supersedeable.
26 apout putting into the definicion of sanctions of a0 CEAIRMAN BARCOCK: Sarah.
21  whatever this rule would beccme, and that’s the 21 HON. SARAH DUNCAN: I don't understand
22 term "financial interest." 22 why not. If you have a final judgment subsaquant to
7ot MR. LOW: wWell, that’s in the 23 the judcment you have a sanctions order, you've
24 reccdification drafn? 24 already superseded the judgment.
25 HOW. SCOTT BRISTER: Yeah. That's a 2 I weuld think that a sanctions crder would
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1 come within the other money judgments provision of 1 bonds, and the judge can approve alternative
2 Rule 24 and you can supersede the sanctions order. 2 security. AlL these thirgs get swept inte about &
3 MR. GRSINGER: But the preblem is that 3 dozen werds or so, and we pick up the benefit of a
4 you're regquired to pay within 31 days of when the 4 whcle lot of work that we did on the TRAP rule.
5 sanction is levied, and that will almost inevitably ] CHATIRMAN BABCOCK: Bili?
& bpe before there’s an appealable judgment. 6 PROFESSOR DORSANEC: The only problem
7 And so Lf you've got to pay witkin 31 days 7 is that I'm not gure that when this statute is
8 bput it’s not appealable for another month or two or 8 talking about, uniess the order is properly
8 six menths or a year, how do you supersede itc? 9 superseded, it's talking about any of thact appeilate
10 HON. SARAH DUNCA¥: But it's i0 procedure at all.
11 immedlately appealable if you're already on appeal. 11 MR. SCULES: I don't think it is.
12 MR. ORSINGER: It won’t be already on i2 PROFESSOR DORSANEO: wWhy wouldn't it
i3 appeal. Ordginacily -- 13 just ke meant unless somsbody savs you don‘t have
14 HON. SARRH DUNCAR: It will be if 14 to?
15 there’s a judgment rendered before the sanction. i5 MR. SDULES: Because once you pay it,
16 MR, HALL: But that’s not right. Tf 16 it may not be recoverable, if you get it reversed on
17 you have a six-week trial, it’s due within 31 days, 17 appeal. That’'s why you have supersedeas anyuway.
18 the payment on the sanctions. 18 CHAIRMAN BABCOCK: Right.
3 MR. ORSINGER: At least you have to 18 MR. SOULES: I mean, it’s truse that
20  account for the great number of cases where the 20 this is an order. Rule 24 has to do with the
21 sanction will be levied before there's & trial, and 21  judgment, but if we say this order can be suspended
22 then ycu have a problem. We may not have a problem 22 4in the same manner that judgments can be suspended
23 in every case, but we'll have a2 problem in most 23 under Rule 24 -- he had something in mind by
24 cases. 24 superseding. It’s not spelled out. That should give
25 CEAIRMAN BRABCOCK: Buddy. 25 us an open field to discuss what we think is proper
Page 669 Page 672
1 MR. LOW: I Know a case where the judge 1 superseding and for the Supreme Court to declare what
2 made him do communiry service, and I said, "Wait 2 2 that is, and a raling, I think.
3 minute. That might not ke upheld. You can’t take 3 CHAIRMAN BABCOCK: Judge Rhea.
4 that back."™ D¢ they treat a money fine differently? 4 HON. BILL RHER: BRlong that iine, I
5 I thought you couldn’t really -- you could set it, 5 think you can add somsthing at the end of thise
6 but you couldr’t impose it until they had a right te 6 paragraph after the language, "unless the order is
7 appeal, that’s my understanding. 7 properly supersedec,” comma, "as the conditions of
8 CHAIRMAN BABCOCK: Judge McCown. 8 that supersedeas are determined by the judge.®
9 HOM. SCOTT MCCOWN: Does this statute ] That could make that clear that we're not
10  prohibit the Suprems Court from deing a repealer? 10 really talking about the zppellate context; we're
11 ®ell, then what I'm woncdering is whether we cught 11 talking about what the judge --
Y2 o -= 12 HON. SCOTT MCCCWN: Weil, bur --—
13 JUSTICE HECHT: Well —- 3 HON, BILL RHEA: =~- and there mlght be
14 HON. SCOTT MCCOWR: But you might not 14 other circumstances.
153 want to 46 tha®. 15 CHAIRMAN BABCOCK: Judge McCown.
16 JUSTICE HECHT: BAs a practical matter, 18 HON. SCOTT MCCOWK: The proplem is not
17 we're not going te repeal it without consultlng 17 in making it possible to supersede it. The prodlem
18 with -- 18 is in the reverse, which is: “Ckay. It's the 3lst
18 {Laugater) 19 day. I haven't superseded it. I want my appeal, but
20 HON. SCOTT MCCOWN: Well, that was the 20 we're in the middle of the caze.,"
21 point I was going te get ko, which is, wouldn’'t it be 21 And so, in esserce, it wouid be a back dcor
22 worth ocur time to have & group meet with the 22 way to get an interlocutory appeal on the issus of
23 irterested legislators and de what they waat to do 22 whether the judge should have been recused or not,
24 put do it in a way cthau solves this appellate 24 which we don’t want.
25 problem. 5 See what I'm saying?
Page 670 Page 573
L 50 that rather than try to write a special 1 Brg go if it’s a final judgment that needs
Z appellate procedure for this alone, we come up with a 2 o pe superseded, then it can be appealed. If 1t can
3 solutien that does what they want to do irside our 3 b= appealed before the case is realiy over, them it's
4 present appsllate rules, 4 4 back dvor way to get an interlocutory appeal oa the
5 Ang thea 1f they buy off on it, do a 5 question of whether the recusal was proper or
6 repealer and zdopt the new rale. 6 impropar --
7 CHAIRMAN BABCOCK: Makes gcsme sense. g CHATRMAN BABCOCK: Justice Hecht.
g HON. S5COTT MCCOWN: Well, then, ceuld I 8 HON. SCOTT MCCOWN: -— which is way I
% suggest thar we refer this te the subcommittee for 9 would urge refarral back to the subcommitres,
i0 detailed mestings with the interssted parties, and, 19 CHAIRMAN BABCOCK: Justice Hecht.
11  wyou know, approach them respectfully and just figure LE JUSTICE HECHET: I’m just not clear why
12 out sxactly what thay want done and then propese a 12 this sanction should be treated differently from any
13 way to do that that satisfies them but is within 13 otner permenent discovery sanczicn that’s
14 inside our rules of precedura. 14 intericcutory.
15 CHAIRMAN BABCCCK: Aaybody got a & It gseems te me like it cught to ke the
16 problem with that? i6 sams, which, as I understand i, ils immediately
37 Like? 17 payable unless it threatens the abilicy of the party
18 MR, SOULES: Well, I just think it’s 18 to proceed, or maybe if 1f's agalast the attorney, it
12 easy to do, if we want to do 2z, te £ix this. We can o might be.
20 say, "Unless the enforcemsnt of the order is 20 ACQN. SCOTT BRISTER: Yea But then I
21 suspended by any methcds permitted to suspend 21 have Lo srate in an order written findings or oral
2 enforcement of judgment of the TRAP Rule 24." 22 findings of & record and wiy. Ta-tada-tada.
23 Then you pick up all of what you did on the 23 CHRIRMAN BABCOCK: Who made you do
24 TRAP Ruie 24 to get suspension of gment. There’s 24 thac?
25 cash, bonds, requirements for bonds, bonds in lien of 25 {Laughter)
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i HON. SCOTT BRISTER: Well, I mean, it 1 CHAIRMAN BABCQCK: Yeah. We're not Lo
2z doesn't come up very often, and this might be 2 that yet.
3 different since it’s jeintly and severely with the 3 Are you going teo lesave vour proposal on the
4 atterney as well as the client, as opposed tc the 4 table?
5 sanctions, which is usually one or the other. 5 MR. SQULES: 1 think it fixes thzat
& CHAIRMAN BRABCOCK: Well, the other 6 piece of iv, but it dossn’t fix the whole thing. And
7 problem is, it’s in the statute. 7 I think some of this does require going back to the
8 HONW. SCOTT BRISTER: Right. 8 man and saying, “Can we change this to pay te -—— 1if
E HOK. SCOTT MCCOWN: Judge, I think the § it's not pald within 31 days, execution can issue
10 difference in this in discovery would be that if T go 10 unless superseded.™
il up on a discovery sanction and I win, that’s ocne 11 CEAIRMAN BABCOCK: Ckay.
12 cthing. But here, iZ I go up on this sanction, the 1 MR. SOULES: That’s probably a iittle
12 underlyling issue would be, "Should the recusal have 13 more ordserly way to do lt. Then you krow what the
14 beern granted?™ 14 esanction is for not paying because it’s execution,
15 So it would be an oddity that the only 15 they go after your assets.
18 place you got an incerlecutory appeal for recusal 16 CHAIRMAN BABCOCK: OXay.
17 would be in the tertiary motion which is the very 17 MR, SOULES: Now we may have the loop
ig place we don't want any additional precedure. 18 closed. But in order to do that, we’ve got to get
15 MR. LOW: If we don't ~- 18 Senator Harris’ acceptance that issuing sxecution is
29 CHRIRMAN BABCOCK: Buddy. 20 okay rather than forcing s to pay, because scme of
2% MR. LOW: -- follow Luke’s methad, the 21 that -- there’s going w0 have to be a reason for
22 judge might just say, "Okay. That’s not properly 22 us -~ we’re going to have to reason through, "What
23 suspended.” Judge says, "I'm just not reccgnizing 23 are we going to talk to Senpator Harris about,” and
24 that." What dees he have to recognize? And then you 24 then go and make peace with him.
5 impose the sanctions then, unless we follow scmething 25 CHAIRMAN BABCOCK: Ckay.
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1 definite like what Luke’s talking about. 1 sudge McCown.
2z CHAIRMAN BABCOCK: Well, whatever vwe 2 MR. SOULES: I guess both. That’s why
3 do, we're going to have to have some language, and 3 I want to vote twice, but you told us we could only
4 we've got three suggested proposals. 4 vote once,
5 Ra'"ve got Judge McCown’s propegal that we 5 (Lasghter}
& resubmit it to the subcommittee for consultation with & HON. SCOTT MCCOWN: Are we trying to
7 the interested legislater. 7 send something firal to the Supreme Court out of this
8 W2‘ve got Luke's propesal that we have 8 meeting --
9 language that references Rule 24 of the TRAP rules. 9 MR. ORSINGER: No. WNo.
1c And we've got Judge Rhea’s proposal that we 10 HON. SCOTT MCCOWN: -—- today?
11 add some language that allows zhe trial judge to il Well, then, what would hurt taking all
12 determine the conditnions of the supersedeas, I guess 12 three ¢f these ideas back to the subcommittae and
13 reccgnizing that there would be some form of 13 letting us come next tima?
14 -supersedeas Or way- L0 supersede tha decision. i4 CHAIRMAN BABCOCK: There’s no questicn
15 Those are all three propesals that the 15 that 411 three of thesa ideas are going to come dback
18 subcommittes is geing tc have to determine anyway. 16 to the subcommittee.
17 HWould it be appropriate to give an éxpress:‘.on of this T ION. SCOTT MCCOWN: Okay.
18 larger committee to the zupcommittes about which way 18 CHAIRMAN BABCOCK: What I was trying to
19 we thipk it ought to be done? 19 wvote on was to give them a sense of what’s the
20 Oses that make sense? 20 prefarence of the bigger committes.
21 So why con’t we -- everybody whe’s in 21 Okay. 8o we're back to Iuke’s draft Rule
22 faver -—- you can only vote once. Everybody who’s in 22 24 proposal, which is still on the table. Everybody
23 favor of Judge MeCown's idea te send it to the 232 raise your hand, who’s in favor of that?
24 subcommittes to consult with the interested 24 T got 185 woies on that.
25 legislater, Senator Harris, raise your hand. 25 Okay. Judge Rhea’s proposal that the
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1 I’ve got 14. TIs that what you got? 1 supersedeas weunld be as determined by the trial
2 Ckay. Fourteen. 2 judge, sverybody in Eavor of that raise your hand.
3 Everybedy's who’s in faver of Luke’s idea 3 Since you’re one ¢f my cldest friends.
4 that we add language referencing TRAP Rule 24, raiss 4 {Laugher)
5 your hand. 5 MR. SOGLES: If He’ll put cash deposit
[ HON. DAVID PEEPLES: He akandoned his 6 or as determined by the trial judge, I"1X vote for
7 own propogai. 7 that ons, too.
8 CAAIRMAN BABCOCK: Excuse me? a CEATRMAN BABCOCK: Okay. So I think
9 MR. SOULES: Well, it'z got so many 9 there’s a pretty aven split between going back o
1¢ things screwed up that what I said wen’t fix ic. 10 Senator Harris and the TRAP Rule 24, which are not
11 That'az why. il mutually exclusive, as Luke points out.
i2 MR. MCCOWN: Why didn’e you tell me 12 S0 that takes care of that. Any other —-
13 cthat before? 12 yes, Judge?
14 {Lasghter) i4 HON. SCOTT MCCOWN: I have a second
i3 {8imultanscus taiking) 15 issue on the legislation L{f you're ready for --
18 CHAIRMAN BABCOCK: I you’ll pat your 16 CEATRMAN BABCOCK: That ~- boy, you
17 hangs dewn for & minute while Luke withdrews his 17 tocok the words out of my mouth. What else abouz the
18 propesal. 1 legisglaticn --
i {Laughter) 3 HON. SCOTT MCCOWN: Okay.
20 MR. SOULES: Trial judge impozes 20 CHAIRMAN BABCOCK: -—— do we have issues
23 sancricns. They’'ve got e be paid within 32 days. I 21 with?
22 don’i pay. Whar's the sanctlon? 22 HON, SCOTT MCCOAN: If you look at (d)
22 MR. HAMILTON: That's another 23  {5) hers, orders Lo be vacated, that gomes out of the
24 cguestion. We haven’t gotten to that question yet. 24 legislation. I thirk it”s Section 30.016 (e) which
z8 MR. ORSINGER: Tt may be contempt. 25 says, “"If a tertiary recusal metion is finally
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1 sustained, the new judge shall vacate all orders, 1 judge that auvthority, put whatever the judge does is
2 signed by the sitting judge.“ 2 at peril of the process. We’re going te go back to
3 That’s a change ip our procedure which 3 ground zerc if that judge” --
¢ under the legislation applies onrly to tertiary 4 CHALRMAN BARBCOCK: <Carl. Oh. I'm
5 proceedings but which under the proposed rule would 5 sorry.
6 apply to all preceedings. 6 ¥R. SOULES: -- frankly, this may or
7 And there’s a huge proplem with that, and 7 may not be good as vertiary stuff. Maybe -- but
8 that is: Right row undsr our rules, if I'm hearing a 8 anyway, I prefer to just say what happens in the
9 case and a4 party comes in to recuse me and it’s an 9 ctertlary case since we've got that mandated by
10 emergency matter and [ enter a TRO, that order is in 10 Ziegisiation, not to talk about the others. But
11 effsct. 11 chat's just me.
12 But if I'm ultimately recused, this would 12 CHAYAMAN BABCOTK: Carl.
13 hnave that TRO belng vacated and, I guess, beirng a 13 MR. HAMILTION: Well, I think we may
1 veld order, but a whole bunch of thirngs may have been 14 have a difference in the recusal and
15 relied upen under that TRO., This is particularly 15 disgualification, though. Because if it’'s
16 true in family law. 16 aisqualification, aren’t the orders void?
17 For example, if I make the ztate the 17 MR. SOULES: They are void.
18 managing conservater of a child, we draw down federal 18 HON. SCOTT MCCOWN: They're void 1f
19 funds based upon that crder. If I make Grandma the 1% it’s disqualification.
20 conservator of the child, she signs up for her 20 MR. HAMILTON: So we have Lo make LWo
21 insurance and the child gets a $50,009 medical 21 separate sections, ore for disgualifications, one Eor
22 operation and then mhe order is vacated and it’s a 22 recugals.
23 wvoid order vet she relied on it. 2 MR. SQULES: Well, not in the tertiary
24 If we have to do it for the tertiary motion 24 sense because they’re all going to be vacated ~-
25 because it’s in the legislation, we have to de i, 25 MR . HAMELTON: That’s right,
Page 681 Page 684
L puat we ocught not expand thse problem beyond where it 1 MR. SOULES: =~ in either case.
2 1is legisliatively required. 2 Mp. HAMILTON: 1In that sense, they're
3 And so I would think at {3} should be 3 all the same. 3But otnerwise, they are going to have
4 limited to tertiary motiong, and then the decision 4 to be two paragraphs, one dealing with recusal and
5 whether ycu vacate or don’t vacate any other crder $ one for disquaiificatien.
& would be made by the judge based on his judgment of & MR. SOULES: If we gay anything, we’ll
7 wkether he likes the order or doesn’t iike the order. 7 have to get all of that law ccllected up.
8 MR. SOULES: So moved. 8 CEAIRMAN BABCOCK: Okay. So when it
El CHATRMAN BRBCOCK: Carl, what's your 9 gees back to the subcommittee, thera’s going to be
10 reaction to that? 10 anguage drafted o cover the disgualificatioen
1z MR. HAMILTON: I think that’s a good 11 scenario and ianqguage aleng the lines of Subparagrapn
12 poiat. 12 (53) here that deals with the terviary problem becausa
13 CHAIRMAN BABCOCK: I thinX so, too. 13 that’s mandated by statute.
14 PROCFESSOR DORSANEC: That wasn't in the 14 MR. SOULES: I think we cught to let
15 recodification draftn. That dees come right from the 15 the void void this disqualificstion and recusal, just
16 stanute. 16 lsave that te the gase law and oply talk about
1 CEAIRMAN BABCOCK: Yeah. Okay. i vacating the orders of the judge who continues to act
18 HO®. SCOTT BRISTER: So make it “shall® 18 in the face of a tertiary motion.
1% in the case of (b), and "may" in the case of {a) and 19 CHATIRMAN BABCOCK: Right.
20 (c). 20 MR. SOULES: Just that one thing.
21 EON. SCOTT MCCOWN: Yeah. 21 CHAIRMEN BABCOCK: That’s what we were
22 MR. SOULES: I don't know whether ko 22 saying. Yeah.
23 pat ever "may™ in the cese of those others. The 23 Nina.
24 crders that are signed by a judge when the judge 24 MS. CORTELL: I deon’t know if it’s been
25 should be -+ even without the situation that Scott 25 srated yet ¢r not, but the reason we tie the wacating
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L just gave where the trial judge has followed the rule 1 procedurs to (¢} was ao that te provide a
2 and made his findings and orders and set it for RNC 2 disincentive to filing the motion arcund the haels of
3 and all thact sort of thing, if a judge signs an order 3 & hearing to get rid of the fudge and aveid the
4 after the metion to recuse has been filed, first 4 hearing, and that's the rzeason we did thab, went
5 wmoticn, and the iudge should not have gone that, 5 beyond the statute. I mean, that was thinking cf
& deesn’t put any of that staff in his orders, the & the subcommittes.
7 orders that that judge signs thereafter are just 1 I can’t remember why it was. I'm not
B woidable. They are not veid. B2nd they are § sure, But we were trying te alsc address a different
9 wvocidable —- I don’t know what the standard is, but 9 igsue, which was peopie flling thegs just o
10 I'm geing to gay some words —-- “at the discretion cof 10 chbliterate the hearing.
11 the successzor judge.® 11 CEAIRMAN BABCOCK: Judge Brigter,
12 5o there’s a judicial authority on how Co 12 ECH. SCOTT BRISTER: Do we need o have
13 deal with those orders, and it may be important that 13 disgualificaticn on interim preceedings? The only
14 caey not be changed. It may be impertant that they 14 grounds you can disquaiify are: You vere a lawyar ——
15 be changed, So 1f we say they may be sat aside, I 15 I was the judge who was trying to be disqualified --
16 guess sc, but, you Know, this is common law case law 16 I was a lawyer in the this matter or I have an
17 that’s ocut there that governs Lhese thiangs, and I 17 inzerest in this matter or somebody in one of the
i don’ t know whether we necessarily want to try to 13 parties is related to me.
19 write that. 19 Now, as we've discussed befers, if that's
20 If jz's a tertiary meticn, ycu‘ve got a 2¢ filed cne day before the proceeding, anything I do is
21 <different situation because you're authorizing the 21 void, period. And I'm not sire you caa make -~ you
22 iudge to go ferward, nc matuer how bad that judge may 22 <zan’t change that because that's in the
23 ke. 23 constitution.
24 And the trade-off, it appears to me and th Shouldn’t this allow the judge to go on,
2 legislation wag, "¥es, We're geing to give that just deal with recusal situations becsuss there is no
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1 voidable in a disqualification, found later or 1 111 guarantee it there aren’t 80 perceat -- aren't
2 anything else? 2 20 percent eof those lawyers that know the diffsrence
3 CHAIRMAN BARCOCK: Yeah. I think so. 3 petwsen a disqualification under the cenztitution and

4 HON. SCOTT BRISTER: And my experience 4 ground for recusal under 18a or b or whatever, and I

5 hasz kéen, the last-minute filing te try to, you know, 5 think it would be helpful to the courts because it

6 stop the tri¢l ~- remember, yocu’ve got to file this 6 would educate the lawyers if we made Lt real clear in

7 under cath. "“Under oath, I have grcunds to believe 7 <these rules that there 1ls a difference and that they

8 that the judge is related to one of tha parties.” 8 mean different things.

3 ®W=ll, you can'"t be teo cenfused about that, L} HON. SARARH DUNCAN: And pull in the
14 I mean, or that the judge has a financial interest, 10 statutory disgualification with the objection of —-
11 I mean, yeu jugt can make that up under oath. Itfs 11 120(a), cblection ro assigned judge.

not like bias ¢r prejudice thet you can 12 MR. EDWARDS: The other thiag is, with
just, "Recsusge he ruled agalinst me last time, I think 13 the disqualification, because of the fact that if
1¢ he's biased.” 14 there is in fact a dlagualification, the orders are
15 These three are hard facts that you'zre 15 void, and becayse the grounds for disqualification
1 sWearing axist., I'm net $0 sure that’'s easy Lo - 16 under the constitution are so narrow, I don't see any
17 cthat's assuming perjury is still e crime -- is 1?7 real reason for a judge deirng anything if there’s an
18 something that people are goling to use just to get a 18 allegation of disqualificatfon than getting a hearing
1% continuance. 1% on iv and finding out in advance.
20 CEAIRMAX BABCOCX: Any reaction to 20 Even if it is still founded, you get to the
21 that, Ccari?y 21 sanction real gquick that way and --

2 MR. HAMILTON: Well, it doesn't really 22 HON. SCOTT MCCOWN: Well, but suppose
23 matter I guess if the whole idea here is if they're 23 you need to make emergency orders, and we have 4 lot
24 using it for delay only. The proceeding goss 24 of pretty litiglous pro se ilitlgants who just mova to

forward, ther they get their hearing later on. Ard 2% recusge, and to give them an automatic bump...
Page 687 Page 590

1 4if they’re right, the order is veoid. If they're 1 MR, EDHARDS: Well, we've got a preblem

2 wrong, why, let’s go on. 2 because I'm thinking more in terms of the case that

3 CHATRMAN BABCOCK: Judge MoCown., 3 goes through & trial as oppesed to what you're

L] HOM. SCOTT MCCOWK: I think I would 4 talking abeut, which is the emergency order, and

5 turr Judge Brister’s observatior arcund on hiwm, 5 there’s a difference as I see it.

6 thinking about 1t. Because where we have problems a CHAIRMAN BABCOCK: Richard Orsingsr.

7 witk these is with the pro se litigants, and it’'s ) ¥R, ORSINGER: One of the reasens that

€ weasy for a judge to know whether he’s related to 8 wa decided to go with the parallel pro¢eeding is to

$ anybody, whether he has an econcmic incentive -- ¥ take away the incentive to fille a motion ag a
10 what's the third one? L0 cisguiged motien for continuance. Tf you can gef a
11 BCGN. SCCTT BRISTER: Related to cne of 11 mandated continuance with an allegation of
12 the partiss. 12 disqualification, you will see some of them, eveh not
13 HOW. SCOTT MCCOWN: Yeah., And -- 13 well-founded, especially if they're pro seé Litigants
14 HON. SCOTT BRISTER: Or been & lawyer. 14 who don't have to worry about thelr future career in
i5 HOW. SCOTT MCCOWN: =~- or whether he 1§ fronc of the court,

16 was a lawyer in the case. And so if a judge L6 IT seems to me& that one way we can
17 says, "I'm agt disqualified. I moving forward,' just 17 eliminate the use of these as continuances is to
1§ ’bacause a pro ge linigant hag alleged one ¢f those 18 =may, "If you file it too c¢lese ta trial, it dossn’t
1% grounds, it shouldn’t mean that the judge is deprived 19 cget you & continuance."

20 of authority to enter emergency ordess or movs on, Z And 1f it never gets you a coatinuance,

21 under Subdivision (4}, with interim proceedings. 21 <zthen there’s neo point in fiiing it if your geoal is to
22 That’s the motisn that the judge is the 2 get a continuance.

23 least likely te make the mistake about in declining 23 1t zeems Lo me that if you allow a
24 to step aside. 24 disqualificatien accusation to previde a continuance,
25 S5 if he decliines and moves forwsrd, I 25 then you're going to attract these.

Pags GE8 Page 691

1 don’t see any problem with thaz, rather than just b MR. EDWARDS: Does anybody have aay

2 have him autematically have to get out just because 2 statlstics cn how many pro se parties we have doing

3 it’s been alleqed. 3 those kind of things?

4 HOW. SCOTT BRISTER: I'm just thinking, 4 MR. ORSINGER: Ho.

5 we're going ro taik about vacating, disguaiified 5 ¥R. EDWARDS: I mean, is it anecdotal

& canpot be vacated. So this rule is going to gec 6 and very seldom or is it aaecdctal and a lot of

? wordy, because you've got Lo say -~ everywhere you're 7 the time --

sayiag all this stuff, you're going to have to 8 HON. SCOTT BRISTER: [ mean, you've got
gay “except disgualification,® % to swear to it. You go to jail if you awear the
HON. SCOTT MCCOWN: I think we can &o 10 ‘udge 1is related and it's wreng, pro se or not.
that in a non-wordy way. 13 HOY. SCOTT MCCOWN: Maybe Johnny Holmes
CERIRMAN BRBCOCK: Justlcee Duncan. 12 prosecutes those, bkt I can guarantes you Ronnis Farl
HOW. SARAH DUNCAN: Wwhich suggests to 13 <doesn’t.
me that == which I've always thought that 1t would be 14 {Laughter)
helpful just to have a separdate disqualification 15 CEATRMAN BRBCQCK: BIill Dorsaneo.
section anéd then recusal ssaction. 6 PROFESSCR DORSANEC: Aren’t we r=2ady to
I donfz think that cistinoticn -~ that 17 go to the timing question? Didn’t we get past the
there is a distinction, hes ever really come threugh 18 statute now and &ll those -
in a rule, and a ion of people migs it. 19 CEAIRMARN BABCOCK: Well, we're very
But 1f you had a gseparate secticn for 20 cloze.
disgualification, maybe they would tip to the fact 21 MR. ORSINGBR: ©n coastitutional
zhat it's o whole cdifferent animal then the regusal. 22 disqualificaticn in any case whersin he may be
CHRIRMAN BASCCCK: Bill Edwards. 23 ipterested has a special meaning to thosse of us whe
MR. EDWARDS: I‘m in agreement because 24 have spent hours talking to law professors about what
in cdealing with lawyers cut there practicing law, 25 thav means, but to the rest of us, they're pot going
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1 te know ard they're not going o go to jail for 1 MR. HAMILTGN: I'd like to have, I

2 filing something under cath that says the iudge is 2 quess, a strong vote or something as to whether or

3 interested pecause we probably couldn’t agrae on how 3 net ve want to have the orders vacated under (4) (a)

4 teo dafine "interested" even just here on this 4 and (c}. Luke suggested we do nothing, 3ust be

5 committes. 5 allent about that and leave it up to the judge who —-

) S0 I just don’t thirk you can leave this & or the next judge that comes on as to whather he

7 window open. 7 wants to vacate any order that may have been issued

2 CHRAIRMAN BABCOCK: Yeah, Ralph. 8 by the recused judge.

9 MR. DUGGIKS: May I make an cbservation E] CHAIRMAN BABCOCK: Well, under (g}, we

16 on Subsection (1)2 10 dsn’t have a choice.

it It gpeaks of the date on which the party il MR. HERMILTON: WNe., I’'m talking about

12 1learns the grounds. I think that we should include 12 (a) and {(c). YUnder {(b), we don’t have a choica.

13 some reference tc the party's attorney because I can 13 CHAIRMAN BABCOCK: Wait a minute.

14 envision a situation where the attorney learns of it 14 MR. HAMILTON: Under {4) (b} is the

15 and then skirts the rule by not disclosing it co his 15 third motion.

i client. 1 CHAIRMAN BABCOCK: Yeah. That's

17 PROFESSOR DORSANEO: W®We’re having 17 righe. It's ib).

i trouble hearing down here. 18 MR. HEMILTOM: (a) and (¢} is whather

12 MR. DUGGINS: I wasg suggesting that 3 or not we want to include them in the ordsre that

20 supsection (1) include with the word party on the 20 have tc be vacated.

2 first knowlsdge of the grounds, that it also inclade 21 CHRIRMAN BABCOCK: Okay. 2nd I theught

22 the party”s atternev, The party or iis attorney, 22 we had a consensus that we did nen. But that’s &

23 first -- the date on which the party or its sttorney 23 good point,

24 first learnad of the grounds. 24 ALl in Ffaver of including in (a) and (c) a

25 HON. SCOTT BRISTERT We need ro discussg 25 provision that 1f it rturne out the judge should have
Page 693 Page 596

1 that in detail., I rhink that’s a bad idea. And tha 1 Leen recused —-- recusad, not disgqualified, but

2 rule doesn'v say who decldes that, Do 1 decide 2 recused, that that means that all his orders must be

3 whethér it was within ten days? And second, whoever 3 vacated.

4 decides it, this iz going to bDe another one of those 4 All in favor of that, raise your hands.

% nearings where we say, "Okay. Both you lawyers ralse 5 Thers are o hands. Can I assume that

6 your hards.” You know, "Uhh.”™ I mean, this is 6 everybody disagrees with that notion?

T just = 7 {Simultaneous responses)

B MR. DUGGINS: Maybe you don’t make any 8 CHAIRMAN BABCOCK: Okay. I thought we

g distinction. 9 hnad a consansus on that. Okay. Doas that help you?

10 HON. SCOTT BRISTER: We’ve goT teoo much 10 MR. HAMILTON: Yes,

11 of that already, and we don’t —- 11 CHAIRMAN BABCOCK: QOkay. BREnything else

1z CHAIRMAN BABCOCK: I just got through 12 in temms of harmonizing 30.016 with this rule? You

13 litigating rthat last week abeut when an attorney knew 12 guys up mo speed? You know everything you're going

14 something, aad this attorney took the position that 1 tc do drafting wise?

1% while he had a suspiclon that somethirg had happenad, 15 MR. ORSINGER: Yes.

16 he didn’t have a firm belief in it until eight monchs 18 CHAIRMAN BRBCOCK: Okay.

17 later. 17 MR, SOJLES: I3 the dsfinition of judge

18 S0 1 agree, there are problems with that 18 invelved in that?

18 chat maybe we want %o avoid. 19 cP.ﬁ.IRmﬁ BABCOCK: Na.

20 The viming thing, I nk, we're ready to 20 MR, EDRARDS: We're lookirng at (aj.

2 come to, Lf I'm not mistaien, Richard, you -- 2 Iz’s still (a) under (4)7

22 MR. ORSINGER: Can I call one attention 22 CHAIRMAN BABCOCK: (3) (a).

22 hefore we leave Paragraph 17 23 MR, EDWARDS: I think it has to be

24 The subcommitiee has redefined “judge' from 24 clear that they may proceed with the case as though

25 anpything that we’ve ever geen before to include 25 no motion Lad been filed, but that they ve got ko
Page 68¢ Page 637

1 court =~ reqular associate judges or masters, of 1 comply with the referral.

2 which there are many in the family law arena. 2 CHAIRMAN BABCOCK: Right.

3 That’s a 3tep thal we teck because the 3 MR. EDWARDS: To proceed as though no

4 assoglate judges have been -~ of the most recent 4 motlion would be filed would be nc¢ referral, right?

5 legislative sessicn, have been empowerad to handle 5 MR, HAMILTON: The referral paragraph

& jury trials, and in many respects, you don’t have to 6 requires the judge to do that flrsi bafare he doss

7  have their zignatures countersigned. 7 anything else. If he refuses Lo recuse, he muzy

& A3 a practical matter, they’re functicrning 8 refer it to the presiding judge.

S as fully elected judges, and we feel like they should 9 MR. EDWARDS: I know, but it says that

10 be subject To the same disqualification and recusal 10 if the motion alleges the grounds in (b) {1), (&

11 previsions. But everyche on the comsmitise neads te 11 (2}, or (b} (3), that he goes on as though no racusal

12 Know that this is & first-time thing. b3 motion had been filed, which means he dossn’t have to

13 CHAIRMAN BABCOCK: We’re not leaving -- i3 de anything but go oxn.

14 wve’re not leaving that aresa. Just, I want to say, I 14 CHAIRMAN BABCOCK: Yeah. Bill's point

15 closed the door on one area that I want to leave. 15 ig that he couwld just ignore 1t and say "Ha-ha. This

i6 MR. ORSINGER: Okay. 16 was never filed."

17 CHAIRMAN BABCOCK: All right. 7 MR. SQULES: That’s because this rule

18 MR. CRSIWGER: Well, “judge™ iz in the 18 chenges what’s in the statute. The statute doesn'k

12 FEirst paragraph. I didén”z know --— 19 =ay that.

£2 CHAIRMAN BABCOCK: Yeah. 1 know, but 20 The statute says the judge shall preside

21 we’wve wandered inte the first paragraph. 21 over the case, sign orders in the case, move the caze

iz Iz the subcommittes —— are you and Carl up 22 to final disposition as though the tertiary recusal

23 to spesd on what we want to do in terms of 23 mction had never been filed. It doesn’t say he

2 nagmonizing Secticn 30.0167 24 doean’t have to 4o the other two.

23 MR. ORSINGER: Yes. 25 MR. BOWARDS: I understand. That’s
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1 what I'm saying. It just ought to ciarify here 1 should assume that that’s what it means.
2 that -- 2 CHAIRMAN BABCOCK: What if scomebody
3 CHAIRMAN BABCCCK: Yeah. 3 wviclated the TRO between the time the first judge
% MR. SOULES: S0 probably, in an effort 4 granted it and the time the rew judge ccmes along and
% te capture all three of those things, words are used 5 wacates it.
& that reach a broader usniverse than those three 6 MR. SQULES: If it’s voldable oniy,
7 things. I don’t know what to do about it, but 30.016 7 trken the prehibition is In place until the order is
& does say "move the case to final disposition as 8 woided. So it7g stili a valid crder uncil it's
S though a& tertlary recusai metion had nct been 8 wveided.
1¢ filed." 10 CHAIRMAN BABCOCK: Right. So?
11 1 don't know whether that causes the same 11 MR, SOULES: S0 it would be gubjset to
12 concern, Bill, that ycu khave about the words in the 12 punishment for contempt.
13 rele or not, 13 CHAIRMAN BABCOCK: But is it only
i4 MR. HAMILTON: I think what Bill savs 14 veidable cor is it void?
15 1is, all we need to add to that is "except for 15 MR, SOULES: If the judge is
i6 referral.” 16 disqualified, it’s void. If the judge is
17 MR. EDWARDS: Yeah. 17 subsequently recused, the orders are only voidable.
z MR. HAMILTON: "To proceed in the case 18 CHAIRMAN BABCOCK: Bven if it's a
13 ag though the motion had not been filed except for 19 certiary motion?
20 referral," somethling like that. 20 MR. SQULES: Yes.
zl CHAIRMAN BABCCCK: Yeah. That wouid 21 CHAIRMAN BABCOCK: T think that’s
22 cure that. 22 probably right. oOkay. Do you wWant Lo go on to
23 Okay. How, we need to go o the timing 23 ciming- Yeah. Judge Brown.
2% issua. 24 HON. HARVEY BROWN: Yeah. I have a
25 MR. SOULES: How about 25 point about the timing.
Page 633 Page 702
1 racuse -~ “disqualification, recusal or referral once 1 MR. ORSINGER: But before we do that,
2 the iudge decides he’s recussd"? 2 I'd like to ralse one lssue about --
3 HOW. SCOTT BRISTER: Are you going to 3 CHAIRMAN BABCOCK: Okay.
4  taks ne Zurther action anyway? 4 MR, ORSINGER: I’m rot sure that we all
5 CHAIRMAN BABCOCK: Yeah. Bili. § Xnow what tertiary recusal motion means, and I zhink
& PROFESSOR DORSANEQ: I have onz firal & we probably ought to ask ourselves that gquestion
7 thought about the statute, and I, of course, den’t T befors we move off of the statutsa.
€ think that we can know what the statute means, and I 8 And I weuld ask the following guestion: If
¢ dor'r think we can know what it means aftar 9 a motior to recuse the district judge is filed and he
10 consultation elther, 10 or she refuses and the presiding administrative judge
1E But when it says “with a iertiary motion 11 appeints a judge to hear the recusal metion arnd a
12 thar the jwdge assigned to the case shall vacate such i2 motion to recuse is flled against that judge, and
i3 order," pendering what that might mean. You kaow, 13 then the presiding administrative dlstrict judge
14 that —— that doesa’t mean that the new judges can‘t 14 appeints another cne, is that your third tertiary?
15 make ancther order te the same effect, does it? It 1 Is that a third motion against a distcrice
16 shouldn’t. K 16 court, or are all the other judges that come in, are
12 MR. LOW: It shouldn’z. 7 they not against the district court?
18 PROFESSOR DORSANEQ: Sc it has more to 18 MR. SQULES: No. It says district
1% do with the effect, I suppoge, of vielating that 19 court jedge.
'3 prior order than anything else. 20 MR, CRSINGER: No. The statute says ~-—
2% HONW. SCOTT MCCOWN: Or reliarce upon 21 CHAIRMAN BABCOCK: The statute
2Z the prior crder. 22 cdoesn’t.
23 PROTESSCR DORSANEQ: Yes. ALl of that 23 MR. ORSINGER: -- a district court.
24 is guite mialeading in the statutory language, it 24 MR. SOULES:! It does say that.
2% asems o me, when you do considerablie drafting. I 25 pistrict zourt --
Page 700 Page 703
1 c¢ouid see how somécne would think, “Well, I have o 1 MR, ORSINGER: You think the judge at
2 vacate this and that’s thes end of the matter." That 2 the eng -
3 wvould be bad. 3 MR. SOULES: ~- gtatutory probare or
4 I mean, the sentence in the statute is bad 4 che statutery county sourt judge.
5 prcbably already, but it would be worse if it coulg S MR. ORSINGER: 5c¢ the judge medifies
& mean more than it actually, literally says. % all of thoge.
7 CHAZIRMAN BRBCOCK: Ars you taiking 7 MR, SOULES: It’'s one iudge,

8 about (e), Subparagrapa (e)? 8 MR. ORSINGER: Ckay. In xy experiencs,
] PROFESSCR DORSAKEG: Yes. 9 you don’t have people coming and attacking the same
ig MR. SQULES: I kepe that that means 10 judge over and ever again as mich as you do —- as the

ii that in the case of veoidable cordars that does not i1 people are trying to stop every judgae.

12 nullify them te the time they were firgt signed, and 1 CHAIRMAN BABCOCK: Rlght.

13 Y doa’t think it does. Because veidable orders are 13 MR. CRSINGER: And so I just wakt to
14 still orders until they’re volded, so they'rs still 14 knhow on the rscerd whether we’re talking aboul the --
i3 in effsct. 15 an attempt to recuse the judge appointed to zule on
16 S5 the judge could, with two strokss of the 16 <che recusal process or not, and maybe we haven’t

17 judge’s hand, vacate a TRO and grant another TRO 17 answered that question, but it seems Co me like we
18 exactly lixe the first cne if the successor judge 18 ought to.

1% likes the first ons, and the rslief and the I MR. SOULES: The enforcement of the

26 protection would be enforced continuously. 20 statute hes to de with the tertiary moticn, whatever
21 And there’s zothing anybody can do about 21 that is. Judge.

2 the judge signing a2 void ordez. tfa vald 22 MR, BOWARDS: It’s defined in 20.016.
23 inicially. 22 MR, SCULES: See, Zudge i1s the one,

24 So hepefully, that’s what’s meant here, 24 £wo, three, four, five, six, seventh —-- eighch word
25 and we can’t charge the sftatute, so I think that we 25 frem the end of the Section (a).
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1 MR. ORSINGER: Well, if that answers it 1 casge law called it a disgualification becauss the
2 o you, tan yow tell me whabt the answer you have is, 2 orders are vold?
3 bkecause it doesn’t --— 3 HON, SCOTT MCCOWN: But it's not
4 MR, SOULES: The answer is that iv’s 4 covered by this rule.
5 the third motior against the same 3udge. 5 HON . SARAH DUNCAN: Okay.
) MR. SOULES: Even though Lt’s a 8 HON. BILL RHEA: I made the same
7 different parson who's playing a different role? 7 assumption, that it was the same judge, mainly
8 MR. SOULES: Yeah, A judge is a 8 Dbecauss of my experisnce, ten years on the bench.
9 Judge. The court may have several judges. 9 I've never had the circumstance you’re describing
10 CAATRMAN BABCOCK: Justice Hecht. 10 with -- the commen circumstance is you get one
11 JUSTICE HECET: I'm not sure -- I mean, 11 litigant who'3s unhappy with you «-
(2 1 see that it can be read that way, but I'm not sure 12 CHAIRMAN BABCOCK: Right,
12 that’s what was intended. 13 HON. BILL RHEA: -« and they keap
i1 MR. EDWARDS: 1 don’t think that’s what i4 coming back and fildng recusals.
15 was intended. 15 CEAIRMAN BABCOCK: Judge Peeples.
16 JUSTICE HECHT: S50 if vou move to 16 HON. DAVID PEEPLES: What I thought I
17 recuse the judge in the court and a new judge is b heard -—
18 assigned to that court -— to that case and you mave 18 CHATRMAN BABCOCK: He’s not finished
1% to recuse that judge, ! think Senator Harris intended b yet. I‘m sorcy.
20 rthat that would be che second moticn. 20 HOW. DAVID PEEPLES: I'm sorry.
21 It’s @n unusual case, that yeou would file 2% HON. BILL R3BA: No. That's all.
22 three motions against the same judge. It's not an 2 BONW. DAVID PEEPLES: #What I theught
22 unusgual cass that yeu —- I mean, 4T is anusual, but 23 Richard was bringing up with this situation, which is
24 the problem had come up that the party Xept moving to 24  atusive, there's a metion to recuse Judge No. 1 who's
25 recuse judge after judge after judge after judge in 25 on the case; another judge, I'm going tTo call the
Page 705 Page 708
1 the process, and there was some discussion —- and I 1 recusal judge, iz assigned to hear that motion, not
2 donft know ~-- thers was some prelimlnary discussion 2 to hear the case but that motion; and then there’s a
3 about this problem that Richard raises, which is, 3 recusal motion against him or her, dees that couns as
4 after you start up the chain, the party staru 4 the gecond recusal motion, that --
5 removing to recuse the judge assignred by the 5 CHAIRMAN BABCOCK: Yeah. That’s
€ presiding judge, the presiding judge himself, the % another scenario.
7 chief justice of the Supreme Court. I wmean, he just 7 HOW. DAVID PEEPLES: Does that happen
8§ moves to recuse evervbody. 8 to start counting toward the tertiary? I theought
9 And I think there was some idea that this 5 that's what Richard was saying, and 1 think it
10 cught to address that problem. Whether it does or 10 would ~--
11 not is another matter. 11 MR. ORSINGER: &And I have seen that
i2 CHAIRMAN BABCOCK: But under your first 1 happen.
1 scenario, if I move to recuse District Judge 1, I 13 HCH. DAVID PREEPLES: And that’s the
14 win; I move to recuse District Judge 2 and I win: but 14 real abuse that we've seen & lot of times.
15 then I move to reduse District Judge 3 and I lose, 15 MR. HAMILTON: Where yow have multiple
16 and I get sanctions against me -- 16 partles, 18, 20 parties, sach party can recuse.
17 JUSTICE HECHT: I think that thers was 17 MR. CEAZMAN: But this says "by the
18 theught given tz that, yes. I mean, that may not be 18 same party in the case."
i a goed idea, bat I <¢hink thatfs -~ 19 CHAIRMAN BABCCCK: Right.
20 CHATRMAN BABCOCK: You koow, that the 20 MR. CHAPMAN: It 2ays "by the same
21 thzee -~ T theught -— I read it the way Luke dig, 21 party.”
2 that this is the thres strikes and yeu're out rule 22 M. HAMILION: It has ue be by the same
23 against the same judge because that does seem 23 party. So you have 15 parties, theoretically, you
24 arbusive. The scepario I just put out does not seem 24 get 15 recusals times 3 is --
25 abusive. I mean == 25 CHAIRMAN BABCOCK: But that’s a
Page 706 Page TO9
x HON. SCOTT MCCOWN: Well, it dres if 1 different problem. The statute doean’t cover that,
2 you‘re a judge. 2 MR, CHAPMAN: The statute wouldn’t
3 Laughter) 3 address that.
4 CHARIRMAN BARCCOCK: Okay. 4 MR. ORSINGER: Bui neither this statur
5 HON. BROWN: Tt doesn't because they 5 =nor this ruie previde for a procedure when the
@ succesded the first twoe bimes. 6 recusal judge is recused, right?
7 CHAIRMEN BABCOCK: Right. 7 CHAIRMAN BABCOCK: Right. Welil,
g HCN. BROWN: If it’s the third time & maybe.
9 against three different judges, you know... 9 JUSTICE HECHT: It depends on how ysu
16 CHAIRMAN 3ABCOCK: If you're a 16 read it.
il three-time loger, I can see iz, yseh. If you're a il CHAIRMAN BABCOCK: It depends on how
12 three-time loser, I can see it. But the comstruction 12 you gkead it.
123 I just heard -~ potentiaily put on it is: You can 13 MR. ORSINGER: Well, can we read ail =f
14 wir twice and only iose once. But you happen to pick 14 this to mean that the judge who's appointed to recuse
15  the wrong time ©o lose because Lt was the third time, 15 has to stop the recusal action, but then if another
16 and then you get saactioned. 16 one ls appeinted te recuse, go that’s your third
27 Justice Duncan. 17 recusal metion, they car go ahead with tThe recusal?
i HON. SARAH DUNCAN: What if you have a 18 You Stop it there.
19 series of appointments of defeated former judges? 12 The second time you seprd a recuzal judge
20 CEAIRMAN BASCOCK: ®What if -- I'nm 20 down, they get to go forward with thelr recussl on
21 screy, I couldn’t hear, 1 the first judge.
Z HCN, 5COTT MCCOWN: That’'s noc 22 CHAIRMAN BABCOCK: Right.
23 recusal. 7That’s rejection. That wouldn't be 23 MR. ORSINGER: Is rhat coverxed oy
24 covered. 2 this?
25 HOM. S5ERRH DUNCAN: Hasn't scme of the 25 MR. CHAPMAN: IC’s uncigar. It's
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1 poorly drafrted. We don't know whether or not it's 1 bean aired cut twice already in a contested kearing,
2 rhe same judge as has besn assumed or whather it’s in 2 and now he’'s going back for a thircé bias of the same
3 the same court. That’s the problem. 3 judge.
4 MR. HAMILTON: Shall we write the rule 4 I can see that’s snough. It may be too
5 or fix ig? 5 muach. But it certainly gives the party fairness,
5 MR. ORBINGER: Well, we can zalk te 6 because they’ve already had two opportuaities of
7 Senator Harris. If he’s wiliing to let us rewrite T contested hearings for recusal judges, a recasal
8 the statute through a rule that repeals the 8 ludge that they didn’t challenge. See?
¢ stagucs -- E] If you let them recuse all the string, now
10 CHATRMAN BABCOCK: Well, I woulda't 18 they’ve got 4 recusai judge whe they didn’t challenge
11 characterizs it tha= way. I would characterize it as il who's already cited the judges on it.
12 amplifying. 12 I just thiak that the peolicy is essential
13 MR. ORSINGER: Extend -- in Congress, i3 that ocur rule ke focused on the third motion against
14  amplifying and extending the statute. 14 the same judge. Are we going to take away a
i CHAIRMAN BABCOCK: Biil. 15 fundamental right for a party not te have a iudgs
16 PROFESSOR DORSANEQ: Well, cne of tha 16 adjudicating lmportant manters in that party’s case,
i things we do on occasion -- and I really doa’t think 17 which judge is in viclation of the code of judicial
18 that we can tell what this means with respect if it's 18 gonduct when he doeg it -~ he or she does it.
19 the same judge or, vou know, 4nother judge, same 13 CHAYRMAX BABCOCK: Justice Duncan.
20 court, and I wender why it says, “If a tertiary 20 HOW. SRRAH DUNCAN: % Seems Lo ma
21 recusal motion is finally sustained” in (&) kind of 21 thar's the cnly way 32.016 makes sense, becauss iu's
22 suggests the same judge te me, but I den't think 22 effectively creating 4 presumpticn that this probably
23 ws'll ever know what this means. 23 1isa'"t a good recusal motion for disqualification.
24 Sometimes wheén that’s the case, we simply 24 CHATRMAN BAECQCKE: Right.
25 1in the rule say, "Go read that piece of the statate 25 EON. SARAH DUNCAK: Ard that makas
Page 711 Page 714
1 which is pertirent zo what it’s about,™ and good luck i perfect sense when you’ve already had two metions
2 on figuring it out, what it means. And, you knew, I 2 against that same judge and both have been denied,
3 have made that proposal at our committee level to 3 otherwise the judge wouldn't be sltting. I don’'z see
4 maybe do that in the context of this statute, and I'm 4 how it’s ambiguous, but...
5 coming back to the wiew that that might be the most ] CHAIRMAN BABCOCK: Judge Rhaa.
% sensible way to embrace the statute. & KON. BILL RHEA: I want To say amen to
7 CHAIRMAN BRBCOCK: Luke. 7 both those last twe commentg and peint ocut, too,
8 MR. SOULES: Well, I guess what I 4 Section (b), if the scenarie -- this other scenario
9 wanted to move to was what policy -- this is 4% you're zalking about were applicable at all, then
10  ambiguous, then we zhould have the ability fo write 130 you'd be gaying (k) would say, that “the recusal
11 it either way. I don’'t think it is. T agres with 11 judge,* and going on dewn, "shall continue te preside
12 you, iv’s the judge -~ same judge Ly the game party. 12 owver the case, sign orders, move the case to final
13 But gettiang te more fundamental or 13 dispesgition.™
14 substantive lssues, suppose a party has a valid 14 That’s just not the role of the recusal
3 ground to recuse the judge who is the zitting judge 15 iudge.
16 in the court, and that party doesn't knew who the 15 CHAIRMAN BABCQCK: Ysan,
17 recusal judge is going te pe until the recusal judge 17 HOW. BYLL RHEA: Cbviocusly, this
18 is named by the regioral judge. H gection is intendad for the trial judge.
) And some, perkaps all of the regional 139 CHEIRMAN BABCOCK: That's a geod
20 djudges, don’t ask the parties cften who They think 29 point.
21 should hear the recusal moticn. Sometimes they do 2% Buddy .
22 ask the sitning judge who he thinks -- "What do you 2 HO%. BILL RHEA: It’s clear they’ra
think abeut that?™ 232 talking about the same jucdge.
S0 the regional judge sends a judge down to 24 MR, LOW: Let’s laok at whal really
25 pear the reousal and the parxty has got a similar 25 happens.
Page 712 Page 715
1 probiew -~ or bag a different problem but still has d CHAIRMAN BABLOCK: Ch, everybody listan
2 govt a real problem with that judge hearing the 2 up.
3 recusal because of bias or prejudice. Maybe it’s E {Laughter)
4 bpeyond the appearance. Maybe it's there. 4 MR, LOW: They move that he's
5 S0 he £iles his motion te recuse, and the 5 disgualified for some reason, or that he’s biased or
6 regional judge, by sncw getuing tired of all this 6 prejudiced or semething, All righc.
7 stuff, and he says, "I’11l £ix Oscar. I71l send this 7 Stoval used to, and Judge Mack Rogers, I
8 Jjudge down and he can’t <o anytiing about that.” g know, they would call this judge and they would
9 #hen the cascade winds ap, he’s geing to % say, "Okay. BRere are the problems. Who is somebody
1¢ have the same old sitting judge now trying zhe i that fdoesn't nave problems with these lawyers? Here
11l party’s case because he's obstreperocus. 131 are the parzies, hers are tha iawyers, haere arz the
32 I that what we want, or are We going to 12 issues,™ and as a practical matzer, get somebody that
13 worry abourt the fect that a few people abuse the ki had nothing tc de with it.
14 recusal system? They do. 14 I mean, they den’t just point, just
38 3ut what's mere importantc, te say we're 15 say, "Well, I've got to pick you." You'd have
16 geing te have a syszem sc that whenh a person really i& trouble in nmy district picking three bad judges.
17 ras grounds ne rsQuze a string of judges, one after 17 I mean, it just doesn’t operate that way.
18 another aftar ancther, but vaiid grounds to do thar, i It’s just not practical that that’s goinrg to happen,
18 2rs Wwe going to let that party do it or notw? 1% that you’re going to just catch -- bescause tha
29 ¥ow, T can 3¢¢ afrer that same party has 20 presiding judge has the duiy to determing the proper
23 filed = motion te rscuse against the same judge, and 21 person, and he can £ind out about the case. #He finds
22 loges; anocher =f£fort, and loses; a third effert. 22 out apout the parties and what the claims are, and
23 That's encugh. 23 ask this ether persorn, "Do you have any problems in
Z This fs the same Jjudge who's bDias or 24 this situatien, this kind of c¢age, these partisg,
25 prejudice, relationships, whatever they are, has now 25 these facre?"
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i 5o I think we're more theoretical than 1 trying te harmonize these thinrgs, which is what this
2 ractical, what we’re talking about. 2 whole exsrcise ls about, that we can probably get his
3 CHAIRMAN 3ABCOCK: In just a sec you 3 wviews on it.
4 ought to bisss this, but can we instruct or Lnform 4 I wouldn’t say we‘re bound by it. I
5 the subcommiites that it”s at least the wiew of this 5 wouldn‘t say whatever he says binds the rast of the
& committee that the statute ls intendad te cover only 6 legislature, becauss, obviously, it doesn’t, but ona
7 muitiple recusals of the same judge? 7 ef the geniuses of this state, as oppesed to some
3 HKOM. SARAE DUNCAN: It’s written. It B other states, is that there is this kind of informal
? may not be intended. There may be 4 diifersnce 9 dialogue that moves the state ferward in a propsr way
30 between what was innended and what was written. 10 and a way that works, so...
11 MR, YELEROSEY: Right. 11 JUSTICE HECHT: Well, and te add -~
iz HON. SARAH DUNCAN: But we don't know 12 dJust to add to that, the issue is not, "What dees
13 what the intent was, 13 30.016{a) mear?™ If it stays in the beoks, of
14 CHAIRMAN BABCOCK: But I think i courge, we’ll have to decide rhat, and they’ll dacide
15 Judge Rhea makes ar eXcellent peint that the 15 whatever they decide, and they’ll try to ascertain
i6 Sebparagraph (b} deesn’t make any sense if you read & its meaning the way they always ge about trying to
17 it any other way. oOkay. Is thkat a consensus -—— 17 ascertain the meaning of a statu
i Justice Hacht, is that -- 18 But the question really here is: If we
19 JUSTICE HECHT: Well, that -- 1% write & rule that says this, ars you satisfied -~ are
20 CHAIRMAN BABCOCK: For purposes of us 20 you going to feel -— are you going tc object ta a
21 wmoving forward anyway. 21 repealer of the statute, or would your positicn
22 JUSTICE HECHT: %o. That’'s fine. 22 be, “Write whatever rule you want, but I want my
23 But if we’re going to inquire of 23 statute in the book™? That’s a little different
24 Senator Harris what his views are akout repealing 24 twist on it.
23 3C.016, I think you have to lay on the table whether 25 I mean, he could say, "I am going to object
Page 717 Pagz T20
1 {a) -- even if we think what (z) means, do2s he mean 1 no matter what rule i{s in the rule book," well, then,
2 for it to mean something else. Beacause otherwiss, I 2 we can declide what we’re going to do about that.
3  think he would say, "Just leave the statute in the 3 CHATAMAN BABCOCK: Yeah.
4 books and I"il take my chances.™ I don’t Know. 4 JUSTICE HECHT: If anything.
3 CRAIRMAN BARCOCK: Well, yesah. I thins 5 CHATRMAN BABCOCK: Well, Richard,
& since one of the proposals is we’re going te talk to 6 thanks foér raising thls problem.
7 kim, T cthink, you know, that’s a goed thing to talk 7 tLaughter)
& to him abouz, and I frankly wouldn’t think that he’d 8 MR, ORSINGER: W®Well -- okay.
9 disagree much with what’s been said today. I‘d be 9 CHAIRMAN BABCOCK: Why don't we take
10 surprised if he did. But nevertheless, that’s - i0 about a ten-minute break and then come back and talk
11 MR. YELENOSKY: And doas he speak for 11 &bout wiming.
12  the whole laglslature? 12 {Break})
13 CHAIRMAN BRBCOCK: Well, that’s the 13 CHAIRMAN BREBCOCK: All right. We had a
14 other thing. As dangercus -~ as we fourd out with 14 request that before we get to timing, we talk abocut
15 Senator Shapiro, I mean, she"s got a view of what i3 the fun issue of who is & judge. Right, Richard?
18 happened on the pareantal netificaticn, which may or 16 MR. ORSINGER: Right.
17 may not be shared by the pecple. 13 CHAIRMAN BABCOCK: Okay., At Luke’'s
18 Yeah. Linda Eadas. i8 request.
19 M3, EARS: In fact, there’s case law 13 MR. SOULES: The only recommendation I
2¢ that says one legislature can't govern the 20 bhad on that was that there’s keen a lot of thinking
1 interpretation of -- 2% that has been done on this subject in terms of the
2 MR. YELENOSKY: Even if it’s the 22 conflict of interest rule, particularly 111, which is
23 sponsor. 23 judicatory officials, and that term is defined in the
24 MB. EADS: GEven if it’s the sponsor. I 24 terminelogy of the disciplinary rules of professional
25 mean, that's, you know --— 25 conduct &% 4 person who serves on a tribunal.
Pags 718 Page 721
1 MR, ORSINGER: Bat this is not a 1 Ther the tribunal is defined -- in an
2 guestion of legislative history. This is a4 guestion 2 extensive definitien, includes judges, magistratss,
3 of political realizy. 3 speciai masters, referees, hearing officers,
4 It Senator Harris is comfortable with ik, 4 incomparable perscns empowered Lo resolve or
5 then likely, the people who voted for it, because he 5 recommend resolutions in a particular matter. And
6 was the sponszor, Will be comfortablie with it, Band if 6 then there’'s a lot more words kere, tco, that they
7 be thinks that -- I meaz, I think we cughi ¢ be 7 can consider.
8 plain and ask him: D0 you think that other senators ] It’s a very bread definicion, and it may
% or representatives will be upsat -- 5 give some guidance to the writing of the definirion
E3 MS. BEADS: I taink that’s a very 19 of judge here. t’s in the terminclogy, which is in
11 dargerous thing for this comnittea o de, just to let 11 a strange place because it's before xule 1.01 in the
12 cne senator tell ug what other senaters think the 12 preamble, and a lot of people don’t pick up that it's
13 statute meant. That's what legislative histery is 13 even there.
14 about, and I thirk that gives & pewer to somebody who 14 But I recommend that you might conglder
1% sponsors legislation way beyond what the courzs have 15 some of that language because it has Desh given a lot
i6 allowed and what I think we should be inciined to do. 18 of thought te try to make it as encompassing as
17 CHATIRMAN BABCCCK: Well, te me, it's 17 possible.
18 two branchea of government == Lwo separate pranches 18 CHAIRMAN BABCOCK: Okay.
1% of gevernment, who apparently have cverlapping 18 Richard, wyou and Cari used, in
20 augherity, just kind of trying To get along. 20 Paragraph 11, under definitions, the term judge means
21 Ang I weuldn’t propose goirng to 21 the judge, associate judge or master of any court
22 Senator Harris sayipg, "Hey, you can tell the Supreme 22 except the Sapreme Court, Court of Criminal Appeals,
23 Court what o do,™ hecasse I den't think, in a kbread 23 court of appeals, statutory probate courts as defined
24 sensa, cthat Senator Harris can do that. 24 by the probate code, and commissioners couzrt. Why do
25 But I de chink, as a matter of courtesy in 25  yeu use that gefinition?
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1 ¥MR. ORSINGER: Well, we excluded all L MR. SOULES: Well, I don’t want To have
2 the appellate judges because they have an appelilate 2 & -- most pecple prebably willi never see this
3 recusal rule, 3 problem. But those that do are going to have,

4 MR. HMAMILTOK: That's in the old rule. 4 probably, & CORCEIN.

5 MR. ORSINGER: And we didn’t want to 5 I don”t know how it works in Travis County,
6 interfere with that. And we excluded statutory 6 bput in San Antonio, the presiding judge will not
7 probate judges because the statutory probate courts 7 assign a matter to an associate Jjudge, or whatever
8 are governad by Probate Code 25.00255, which has a 8 they call these family law pecpls, unless I waive my
8 minimum tan days before trial provision in it which 9 right to a district court appeal.

10 we're not complying with. 10 1 can go to the court of appeals, bat I
11 8o since we don’t have 4 minimum ten days 11 can’t take it back to the district judge. Sc I do
12 Dbefore trial in our proposal, we had to write them 3 that, and I go down to Richard Garcia, great judge.
13 out of the rule, and we decided to just not treat 13 But then I find out that there’s a problem
14 <chem as a judge, and then put them it in the comment, 14 here and that my cliant is concerned about thart,
1 which you’ll see Commernt 2, "A meotion to recuse or 15 Maybe they didn’t find cut until they got home that
16 <iagualify a srtatutory probate judge is governed 16 =night te whe this guy really is, and I'm algeady in
17 by" -- pardon ma. I said a prebate counrt. [ meant 17 the thzoes of a problem.
18 to say Section 25.00255 of the government code, 1 5¢ what I better do is just decline and
1 CEATRMAN BABCOCK: OKay. 12 have the district judge hear my case because I may be
20 MR. ORSIEGER: And then we decided, 20 getting myself and my client inte a situation that I
21 specificaily, to add assoclate judges or masters. 21 can’t cure.
22 And in ocur discussion, we considered master 22 HON. SCOTT MCCOWN: You couldn’t go
23 to be a full-time empleyee of the state, not & 23 kack to that dlstrict judge and say that we’ve
24 special master appointed for a specific case to 24 discovered Judge whoever 1§ the brother of the wife
25 govern discovery disputes, or what have you, but Luke 25 in the divorce?

Page 723 Page 726

1 soule’s attention to the definition of tribunzl at b MR. SOULES: Sure. Suppose I couldn’t

2 the beginning of the Texas Rulas of Olsciplinary 2 get relief?

3 Conduct specifically lists mastexrs, special mascers e HON. SCOTT MCCOWN: Well, but thar's

4 apd ~- 4 true of a recuszal motion, toe. Rellef wouldn't be

5 MR. SOULES: Referees. 5 guarantesd, but we aiready have a procedure ia the

& MR. ORSINGER: ~-- referees. 6 law to have it reviewed by & districct judge. 1It’a

7 And so that's an important poiicy concept 7 Just changing «he reviews 1t.

8 that Luke has tust intreduced because you can argue 8 MR. S0ULES: And there’s no process

9 that special masters ocught to be just as failr as 9 spelled cut for the review by the judge undezr whom
10 judges. And if they’re not, you should he able to 10 the associate judge works, but -

11 challeage their appoirntment, but that will be an 11 CHAIRMAN BABCOCK: Judge Lawrence.

12 extension of this rule-making authority. We’ll reack 12 MR. SOULES: =~~ I just see that a3 a
13 cut and touch more people than we had praviously. 13 problem. Maybe no one alse does.

14 CEATRMAN BABCOCK: Judge McCown. 14 CHAIRMAN BABCOCK: Yeah.

15 HON. SCOTT MCCOWN: Well, I would 1 Judge Lawrence.

1é hesitats to include asscciate judges and masters in 16 EON, TOM LAWRENCE: There’s ancther
17 this rule for two reasons. 17 problem with the definition. .It currently would

18 ¢ne 1s that associate Judges in family law; 18 include a justice of the peace, but there is & case
13 everything can be revisued de nove by the judge. If 19 out of the Feurth Ceurt of Appeals that says that
20 you don”t want tos gon through the precseding before 20 Rule 183 does not apply te JPg; you have to apply to
21 the associaze judge, you <an object and raisa that 21 Rule 528, which I think we’re going to talk about
22 with the judge. A&nd the groundé for obiectien could 22 nemorrow.

3 be whatever you’re arguing with regard to their 23 There alse is no mechanism &t all for any
24 isqualification or refusal, and this just adds 24 communication between a JP and a presiding judge of
25 another layer on tep of & procedurs we already have. 25 administrative judiclal district. I don't know how,
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1 The secend problem, which applises to both 1 mschanically, it would even werk with the justice

2 associate judge and masters is thisr 2 court. But there ig a case on polint that’s been

3 Thig procedurs, iLf ysu had an associate 3 around since the early "20s out of Judge Snycer’s

4 Judge disqualifled or you had a master disquaiilfied, 4 oourt that talks about thle particular situation.

5 you would have aaother appointing autnority replace 5 HON. SCOTT BRISTER: So if you don’c

& that assoclate judge or that master, 6 1like the JP, you just appeal de novo to the county

ki Waell, there’s two problems with that. 7 court or --

& One is, I'm the judge. The law is that for 8 HCON. TOM LAWRENCE: No. What you do -

9 an associate judge no gerve in my <ourt I have to 9 and we“re golng to talk abeut this later, but 528
10 approve them. And 1f I pick an assoclate judge or L 10 saye you £ile an affiitdavit of two people that says
11 pick a special master, they’'re workirg for me and I'm 11 that you can't get a fair trial, and iz°s an
12 the judge, and I don’t wast a presiding judge or any 12 aetomatic exclusion.

13 other judge to tell me, “No, I have to work with soife 13 We had a quy do that 12 times in Harrls
14 crther associate iudge or some other master." 14 cCounty until somecne firally said, "Ercugh ¢f this
15 And the second preblem i3 more practical, 15 rnonsense,™ otherwise, he’d prokably ke in Amarillo
16 which is funding, Thers isnfc any money to be 16 still fiilng his motion.

17 bringing in other associate judges or other masters. 1 It’s not really & recusal. It’s just an
18 If my asscclate judge is diszgualified or 18 automatic strike., But that's the only -- accozding
1 recuséd, then what that really means is, I'm going to 1% to the casé law ~- that’s the only mechanism that you
¢ have to hear the case as 2 praciical macter. 2C can recuse a JB, is 528, and it specificelly

2l And, to me, this falls under the caregory 21 addressed Rule 18a and sald it Gid not apply.

22 of, ™If it ain’t broke, don’t £ix it." We're 2 CHATAMAN BRECOCXK: Bill Dorsaneoc.

23 ircliuding peopies in a procedure that we den‘z need to 23 PROFESSCR DORSANED: You Know, of

24 have that has all kinds of unintended congequencas. 24 course Rule 18 is in the rules for district and

25 CEAIRMAN BABCOCK: Luke. 25 connty level court section of the rils book, not in
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1 the JP court sectiocn. 1 your right to force that issue, You're then at the
2 In terms of ultilmate recodification, I 2 mercy of the district judge, who may or may not set
3 don't guess we have actually decided if there’s going 3 asgside what the master did.
4 te be a JP court sectien in the rule book or rot. 4 HON. SCOTT MCCOWN: Neo., #What you've
5 That's, you xnow, a lingering isgue, and I den’tr 5 walved is your de nove proceeding. But you’re going
6 remsmber if the rscadificatich draft restricts all of 4 to the judgs befare the proceeding, before there’s
7 these rulas to district and county level courts, 7 anything to de nove and saying that you should be
% myself, you krnow, either, whather &11 of that is, you 8 assigned a different associate or that the casa
9 know, relavsd, you know, raelated to that. 9 should be referred te the district judge becauvse of
i0 HON. ©TOM LAWRENCE: Well, excep: we 10 some problem with the assouiate.
11 have Rule 5Z3 that says you have to apply the 13 End I just wonder, if we poll the family
12 district and county rules insofar as you can if 12 Bar, and maybe we should do that, whether this is a
13 cthere’s rothing specific on point of the justice 13 real problem that needs to be addressed and perhaps
14 rules. So it gsty a little corfusing sometimez, you 14 glves us all kinds of unintended consequences or
know. 15 whether it”s just gomething —-
CHATRMAN BABCOCK: Okay. 16 MR, ORSINGER: I’d like we ask
Judge Bristsr. 17 Joan Jeakins who practices family law in Houston
HON. SCOTT BRISTER: I was just going 18 with, you know, a dozen family law masters and get
Lo suggest, couwld we draft this in terms of rather 1 her perspective on this issue.
than defiring judge, which when vou define a term, it 29 MS. JENKINS: I think you and Luke,
tends to bleed over into other things thar may net 21 Richard, have nit the nail on the head.
intend it to apply =o, but just say, you 22 the proplem ig, Judge, 1f you da what
know, "ARppiicability, this section only applies to 23 you’re suggesting, it’s exactiy what they said, If I
these judges and non these others,™ rather than 24 ge in and I waive the right -~ first of all, the
25 making a definitien of judge. 25 right of appeal t¢ a referring cocurt, then I go back
Page 729 Page 132
1 CHAIRMAN BABCOCKE: Yeah. But you aveoid I and tel: my ciient that as many timeés we go down for
2 the problem, because Orsinger would say that this 2 a a‘et'ting and they say, "i’l1l give you & setting in
2 section applies to Associate Judge and masters. 3  two months before the judge. You can have it in two
4 Judge McCown says that'’s a mistake. 4 days if you want to go ¢ the assoclate judge.”
5 HOW. BCOTT MCCOWN: Well, dees Richard 5 I then go kack. I call my client. I waive
6 say thail? Because == 6 the right to have the trial judge hear it, and then
T CEAIRMAN BABCOCK: He says it loudly. 7 my client says "Oh, no. That's e preblem for me.
g HON. SCOTT MCCOWN: As a family lawyer, % There’s a conflict there. There’s an issue zhere."
9 de you think the family Bar really sees any need to 9 If I go back to my judge and praesent that and my
1¢ have a recusal rule for assoclats judges? 10 judge says, “No. Y¥You waived it. You're geing
11 WR. ORSINGER: TI’1l have to ask 11 forward,"” then I have no remedy.
12 azround. I :ay ask Joan Jenkins back here whe 12 HON. SCOTT MCCOWN: How many times has
13 practices ia Houston. 13 that ever happened ia the juris prudence in the
i4 In San Antende, we just have one family law 14 state?
15 master, apd you are net assigred to him unless you 15 MS. JERKINS: Well, I can think of twe
b4 agree to walve. Bun Lf you go te Fr. Worth, Dallas, I occasions whera I've had lawyers digscuss that with nme
17 Houston, places llke that, esach judge has their own 17 in Harris County. I mean, I can‘t tell you how often
1§ master and you are required to tzke all of your i8 it happens.
19 ctemporary matters to them. And in last gessien, 3 But, I mean, it just seems to me, if you’'re
20 rhey were are empowered te de icory trials, but I 2 going £o address the issues that we're addressing
I ppuspect that they probably won’t give yeu & jury 21 here today, you nead to at least lock at that issue
22 vrial in front of a master unless you walve an 22 because that’s a real issue.
23 appeal, but I don’t know that that’s true. 23 Also, what Richard said is true. In Harris
24 And 1f I had to go thzough a4 twovweek iur & Ceounty, we have no abillty to reject, an a femporary
25 trial in eorder to disqualify somebody, I wouldn’t be 25 basis, our assigmment to the asgociate judge.
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1 happy with zhat. 1 If I go in and I'm contemplatirg, as I
2 HON. 3SCOTT MCCOWN: T quess my thinking 2 often de, a three- or four-day show Cause hearing on
3 about Lt is that if ~- and we require for long 3 the lgsues of custedy and I'a assigned to the
4 mactars that you waive ag well, but you're net geing 4 associate judge, I'm stuck. T don't have the ability
5 to have to make a declslon about waiving. 5 to object the assignment to the associate judge. And
& ¥ou know who the asscclate judge is thrat & 1if I lose my ability to try and recuse the associate
7?7 yeou’re golng to pefore you have to make a decision 7 judge because of conflict, I think that ceald be i
8 about walving. But even if somehow you got caught 8 sigrificant problem.
% cthera, having waived your de novo, you can still go e We’re not talking abouf some Len- or
12 c©o the district judge and say, "We either need you to 10 fifceen-minute hearing that then has Lo be retriad.
11 hear rthis or we need you to Tind a different 11 We're taiking about something that requires
12 asaeciate judge bscause this one has a problem.” 12 expenditures of thousands of dollars, and then you’ve
13 And the dlstrict judge for whom the 13 got to go back and emphazize your righ: for de nove
asgociate works is geing to review vour request and 14 HON. SCOTT MCCTOWN: But what ——
either granz it or deny it, which to me is the 15 MS, JENKIKS: So I think, under certain
functional aquivalent of a recuszl proceeding. 16 circumstances, rthat could be significant.
17 MR. ORSINGER: Excspt you have no rignt 7 HON. S5COTT MCCOWN: But what do peoplsa
18 at Lhat point. You've walved it. ut I -- I don’t 1 de right now?
ik know if that'z —— b M5, JENKINS: Well, scometimes they have
26 HOH. 5COTT MCCOWE: No. What you’ve 20 neo choice znd sometimes they spend 5, §1C,0C0 on a
21 waived is your de nove, bit you haven’t waived geing 2 temporary custody hedaring and retry it.
22 zo the district judge and saying that there’s some 22 HON. SCCTT MCCCOWN: They <on*t go to
23 fundamental problem with the asscciate hearing the 23 the district judge and point out the preklem and get
24 cags. 2¢ & ruling?
25 ME. ORSINOFR: Mo, bur you've waived 25 MS. JENKINS: Well, but the tszue is,

ANNA RENKEN & ASSOCIATES 512/323-0626

Page 728 - Page 733




SCAC HEARING

h«lult.i-l’age.TM

JANUARY 28, 2000

Page 734 Page 737
1 if you get a4 ruling that you don‘t like, you have no 1 district judge, so that if somebedy finds out after
2 remedy. That's the point, 2 they have already waived and they’'re stuck with this
3 HON. SCOTT MCCOWN: 3But that’s true of 3 Jjudge, they know they can still file for recusal but
4 recugsal as well. 3See, o me, it's the same 4 ic’s with you.
5 proceeding. 1It's just how you get there. 5 CHAIRMAN BABCOCK: Justice Duncan.
e M$. JENKINS: But with a recusal you [ BON. SARAH DUNCAN: I have a questien.
7 have -- I mean -- ws2ll, you Xnow... 7 Is there case law &stablishing that i8a dees not
8 CHAIRMAN BRABCOCH: Buddy. B apply to associate judges?
£ MR. LOW: In these situations, do vou g CHAIRMAN BABCOCK: That was sort of my
18 not have time to call your client? Don’t you -- I 10 guestion.
11 mean, you krew, my client thinks I'm befoze judge so il MR. ORSINGER: I'm not aware of i%t, and
12 and s0. I'm 1ot Going to agree to Qo before scomebody 12 I wenld point out that under the current rule, the
12 e=lse. I 2all my ciient and the judges will, you i term “judge®™ is not refined.
1 xnow, give me a litrtle time. Do you not have time to 14 50 the rules don't purport te say “an
[ I5 do that? 15 associate jucge 1s or is not subject to recusal,” and
16 MS. JENKINS: Somatimes you do. 1& I don't know of any case that’s litigaced the
17 Scmetimes you don’t. I mean, sometimes -- 17 ¢uestion.
1€ MR, LOW: Boy, that’s a fast-moving 18 CHAIRMAN BABCOCK: It saye you cap filie
12 dudge. 19 a meotion gtating why the judge befors whom the case
20 {Langher) 20 is pending, and Judge McCown’s —-
21 CHAIRMAN BABCOCK: Richard. 21 EON. SCOTT BRISTER: Any court onher
22 PROFESSOR DOORSANRO: I know in Dallas 22 cthan --
23 scme classes of cases are allocated to assoclate 23 CHAIRMPN BBBCCCK: ~- polnt would be
24 Jjudges as if that judge was just a reqular, old 24 that a master or an agsoclate judge would be
25 district judge with child support enfercement, which 25 derivative of the judge who the case is panding in
Page 135 Page 138
1 the state iz iavelved. That’s handled by an 1 front of. Derivative and subordirate te the judge
2 associate judge. Those cases are referred, but 2 before whom the case is pending befcre.
3 they're not referred in the way you're talking about 3 MR. LOW: Could you then file a motion
4 referrirg a case, an asscclate judge. That’s just 4 to recuse that judge becauge ke’s relying on this
5 the way the aystem works. 5 person who's so bad?
) HOW. SCOTT MCCCWN: 8ut there is a & CHAIRMAN BABCCGCK: Yeah.
T distriet judge to whom te go if youve got a problem 7 MR. LOW: I mean, I donr't Kanow. I
8 with peing in front of that onild support asgociate 8 guesg there are a lot of different grounds,
9 judge or before any master and —- 3 apparently, for recusal.
10 PROFESSOR DORSAMEQ: I don®t know how 1ic MR. ORSINGER: Weli, I don’t think -~
il receptive they would be. They'd say, “That's not ay 11 CHAIRMAN BABCOCK: That would beé one
12 problem. Taat's now we do these cases." 22 theory.
i3 CHATRMAN BABCOCK: Do these rules -- do 13 MR, CRSINGER: I think we need to
14 the Texas Rules of Clvil Procadure apply generally to 14 differentiate Scott’s concern, which is, what’s the
15 assocliate judges and to maglstrates, masters? 15 appropriate autherity te go to in the event of
16 MR. ORSINGER: Yes. Rules of Evidence, 16 recusal from the issue ¢f whether you can recuse.
17 toe. 17 We have now given these associats judgas
12 CHAIRMAN BABCOCK: Are we talking about 18 what 1s tantamocunt to district court authority in
19 exempting this particular rule for zhose peopie, 1s 18 almost all respects, incliuding empaneling and trying
20 that what the issue 137 We’re going to make ali the 20 jury rrials. So they are district judges inm almost
21 rules apply To them except for this one? 21 all respects.
22 HON. SCOTT MCCOWN: No. That’s not 2 And if Scott 1s concerned that he doesn’t
23 what we’rve saying at all. The way the rule is 3 want a presiding administrative discrict judge
24 written now, it applies to the judge. It doesn’t 24 replacirg an associate judge, let’s debate thac
5 apply to them. 25 separately from whether or not somebody, kefors thay
Pags 736 Page 739
1 And if you have 4 problem with the 1 pick their jury in front of an asseciate judge, can
2 assoclate judge, you handle it by the statutory 2 or cannot raise a valld ground for disqualification
2 provisioas of either objecting to the referral or 3 or recusal, because those are actually twe séparate
4 waking a de nove. Whact we would be doing i3, we 4 debates.
5 would be introducing a procedure that we haven’t had 5 MR. LOW: But isn’t that pending in a
6 up te this peint, which ig the recusal of associate 6 district judge’s court? It ls a docket number in
T judges. 7 182nd District Court of Barris County, or some
8 And let m& peint out, tee. I think it’s 8 couaty, isn’t it?
9 important that we separateé out asgociate Sudges from 9 MR. ORSINGER; Right.
10 masters because, you krow, if push comes to shove and 10 MR, LOW: And there ie only cne judge
the family law Bar zhinks they need the abllity So 11 in that gourt, isn’t it? So then =~
recuse associate judgaes, that’s one thing. 12 MR. ORSINGER: Im & literal sense,
But a master is scmepody picked by the 12 yes.
+udge responsible for the case to do somathing for iq MR. LOW: Well, I --
1 that judge. And if the parties don’t liks the is MR. CRSINGER: 3ut in a practical
16 nmaster, they cught o argue that cut in front ¢f the 16 sense, no.
17 Jjudge who picked him, and if the judge whe picked him 17 MR. LOW: Well, let’s talk literally,
18 is godng to reémeve him, then the ludgs who plcked him 18 then.
19 ought to get his own choice &f another mastar. To ig {Laughter)
20 bring in the recusal proceedings into masters, it 20 CHAIRMAN BABCOCK: It depends what
21 seem? to me, is prezty problematic. 21 county vou‘re in, teo In Rexar Counzy, you may be
22 MR. YELENOSKY: Wsll, Judge McCown, can 22 in one court, but you may be moving all arsund.
23 vyou just write It seo that you don't eliminate the 23 MR, LOW: S0 that judge, then, 13
Z4 r=cusal procedure for assoclata judges or masters but 24 responsible for that case. Now, he may just turn it
25 say that that is gorrect, jusgt that particular 23 ail over to so and s50. And if that’s what happens,
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1 then why can’t you recuse him because he’s geoing te I fleoat it to the family Bar and the family bench.
2 listen te this person that’'s so bad? Why wouldn’t 2 CHAIRMAN BABCOCK: But @ think yeu’re
3 there have %o be a ground te discquelify him? 3 goiag -- you're soeing masters in Dallas County for
& HON. S5COTT MCCOWN: Well, I agree with 4 sure, and, T mean, that’s the wave of the future,.
§ Richard's last comment, that if you want to have a 5 Anrd I -- the issus --
& precedure to move to disgralify or recuse an & MR. CHAPMANT And it’s certainly not
7 associate iudge, fine, but let's have it be a 7 limited to family law court.
8 different procedure and have the rule written 3¢ that g CEAIRMAN BABCOCK: The issue —-- excuse
8 that’s a suhdivision with its swn precedure. 9 me?
1¢ And maybe the sudbcommititee could take a 10 MR. CHAPMAN: It’s certainly noco
11 @atab at coming wp with a version of that. Il limited to family law courts in Ballas County.
12 HON. DAVID FEEPLES: I want to 2ay that 12 CHATRMAN BABCOCK: On. Ne&, not at
1 I don't think that’s worth -— what vou gain by doing 13 ali, Bpallas County,
14 that is not worth the effort and confusion that 14 HOW., OAVID PEEPLES: Chip?
i would -- Is CEAIRMAN BABCOCK: Yes, sir.
18 HOM. SCOTT BRISTER: Then we’ll have 15 HOW. DAVID PEEPLES: I'm a littls
17 four recusal rules, prcbate court, district and 17 reluctant te cut off the date, but I'm prepared to
18 county court, associate judges, and JPs. 18 move thet we accept 11 as Ls, although the
19 CHATRMAN BABCOCK: Judge Peepies, where 19 commissioners court reference at the end of it is a
20 do you c¢ofie out on :his? T mean, do you think that 20 little bit unclear to me.
1 dssociate judges and mesters ocught to be at the same 21 MR. LOW: I would second that.
22 level as tha district judge or county judgat 22 HOM. DAVID PEEPLES: But I just den’t
23 BON. DAVIO PEEPLES: Well, yeszh. And 1 23 think this is a problem cor will be a problem that
24  think they have been for howevar many ever years 24 Jjustifies the time and effort that we would spend on
25 we've been doing tkis, and it has not been a 25 4t to --
Page 741 Page T44
1 preoblem. I don’t think it will ke a problem. And I 1 CHATRMAN BABCOCK: Okay.
2 think to try to fine tune and draft for that -- and I 2 HON. DAVID PEEPLES: -~- take it
3 understand what you’re saying —- it’s just not worth 3 furcher.
4 ie. § CHAIRMAN BABCOCK: Judge Lawrence.
5 CHAIRMAK BABCOCK: Judge Brister, where 5 HON. TOM LAWRENCE: If we leave it as
6 do ycu come out on it? B is, then justice of the peace would ba covered by
7 HON. SCOTT BRISTER: No idea. 7 this, which would be in conflict with the casze law
8 {Laughter) 8 and in conflict with Rule 528,
S HON. SCOTT MCCOWN: Let me point out -- S BON. SCOTT BRISTER: Well, bu:i the
i0 CAATRMAN BARCOUK: Seriocusly confusad. 16 ecurrant rule just says "any court other than courts
1T HON. SCOTT MCCOWN: -- that's being 11 of appeal." So apparently the first court doesn’t
2 gald by a presiding judgs, not by a dlstriet judge. 12 believe that current rule covered it.
13 And the —- 13 PRCFESSOR DORSANEC: Agein, the 18b is
1 (Laughter) 3¢ not in that part of the rule book.
1% CHAIRMAN BABCOCK: Let’s find us a 15 HON. SQCTT BRISTER: Right., ft'g in
L& adistrict judge. 16 the wrong part, wrong subject.
17 HON. SCOTT MCCOWN: The statute says 37 CHAIRMAY BABCCCK: Justice Duncan.
18 that ne associate judge can work im my court unless I 18 HON. SARARH DUNCAM: I dom't see what’'s
19 zppeint them, and I don’t think district judges would 19 wrong with it. Supreme Court wants to write a rule
20 want the presiding judge sending in an associate that 20 that's in conflict with the court of appeals, I would
21 rthey didn’t appoint but have tc sign the orders for 21 assume they would do so. And I don’t underscand why
22 and have to have gonfidence iz. 22 a venue rule is a recusal rule, ard that’s what 528
23 EON. DAVID PEZEPLES: Do your think that 23 is entitled, as venua.
24 weould really happen, thoagh? 24 HON. TOM LAWRENCE: It may say venue,
25 HON. SCOTT MCCCWN: I don't think -- 25 bat it —- in essence, it's a recusal rule, and that's
Page 742 Page 745
i HON. DAVID ZPEEPLES: Really, weuld it 1 the way the case talks abcut it. There's rzally nc
2 happan? 2 machanism for Jjustice of the peace and the presiding
3 HON. SCOTT MCCCWN: I don’t thirk any 3 Jjudge in an administrative Zistrict, there’s rne
4 of this would really happen. Bur if we're going teo 4 communication, no mechanism,
§ start down that path, these family lawyers wiil be 3 Someona is going to have te create some
& filing thess moticas and -- & procedure for the justice of the peace to cocme within
7 {Laughter} 7 Rule l8a.
] CHAIRMAN BABCOCK: Oh-oh. Judge Rhea, 3 I'm not fundamentally opposed to Rule 18a.
9 what do you think? 3 I den’t like Rule 528. TIu's an automatic
16 HON, BILL RHBA: If I heard him right, 19 sgtrike where you den’t have to have grounds, you just
i1 I support Judge Peeples’ positionm or it. I thipk 1 say, "I can’t get a fair trial," and he's cut. That
12 it's fine the way it is. 12 3judge ig out. And there’s no limit on it. So I‘ve
1z CHAIRMAN BABCOCK: Well, but there’s 13 always hated Rule 528.
14 ambigulty apour hew it ls. I mean, if judge -~ 1If i4 Ruie ld8a would be fine, but we nead ¢ have
13 the currert rule applies to associate judges or 15 some mechanism for the JPs te communicate with sha
14 masters, I =hink that’s what Judge Peeples’ view 1€ adminlstrative judge, because there is nrons now.
17 was. Judge McCown disagrees with that. i There’s no communication at all.
18 HON. SCOTT MCOCWE: Well, and lat me 18 CHAIRMAN BABCOCX: Justice Duncan.
19 polint out, =he other discrict judges you're asking 13 HON. SARBH DUNCAN: That’s, tc me, why
20 donrt do family law. This i a family law issue and 29 it is a venue ruie. It’s like our change of venue
21 we need to fleat it -= 2% ruls, which is a fair and Lart trial issus.
22 HOM. SILL RHEA: Well, we 4o have Z2Z That 1is, the issue on a change ¢f venue.
22 masters, thsugh. We do have masters that are subject 23 Thaz's really not the i oL & recusal.
2¢ o the game kind of issuss that you’re talking about. 24 It’s much more limited. And zharn is whether you can
25 HOM. SCOTT MCCOWN: And we need oo 25 get a -- ag the rule defines -- the code defines irn,
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1 a fair and impartial decision-maker. b Judge McCown, is that your hand up?
2 I guess I don't really urderstand the =i HON. SCOTT MCCOWN: I'a not going teo
3 hesivancy of making anyene who acts as a 3 vote against it because I just want something in the
4 decisioa-maxer subject to a disquelificatien rulae. I 4 middle.
5 can't beliewe that we woeald want psople making 5 (Laughter)
% decisions and not be subject to a4 recusal for bias or & CHAIRMAN BABCOCK: Okay. Two.
7 prejudice or disgualification. 7 Thirty-one to twoe with one in the middle. Sc thera's
2 And as far as the discrict judge having the 8 your sense of tha commiztee, Richard.
3 authority te try the case de novo without being G HON. SCOTT BRISTER: What’s the sense
10 critical at all, from what 1 have seen, my limited 10 of the subcommitteéee on whether it sheuld be "This
11 experience with it, it’s Zairly rubberstamped. And 11 rele just applies to" as opposed to a definition of
12  that doesn’= give me great comfort, that imparziality 12 Judge?
13 of the master or the associate judge is really being 3 MR. ORSINGER: I like that suggestiox
14 aired -- or that there 1s a mechanism Loy airing tharn 14 because we don’t need te define Iudge.
15 parcicular complaint. 1 CHAIRMAN BABCOCK: Yeah.
18 CHAIRMAN BABCOCK: Judge MeCown. 16 MR. CRSINGER: If it’g going te cause a
17 HON, MCCOWN: I would agree with 17 problem somewhere eise.
1 Judge Duncar on that. I7ve already given up on 18 CHRIRMAN BABCOCK: And I chink that’s
13 whether asseociate judges ought to have recusal 19 within your broad mandate to come up with that
20 scrotiny. The cuestion is: What's the procadure and 4 language. This is golng to De Agenda Item No. 2 next
21 who’3 the appeinting autharity? i time. S0 we'll be talking about this again.
22 And I do net think that it Js lawful Fer 22 MR. ORSINGER: Chip, can we get a4 sense
23 the Suprame Court to adopt this rule because the 23 of the committee on what we ought te do with Luke s
24 aratute that empowers the assoclazs judge makes tha 24 suggestion that it would be troad enocugh to Includs
25 aprointing suthority the district judge of that 2% special masters and referees which would be
Page 747 Page 750
1 courct, ) 1  individually appeinted by the courz --
2 And with all deference, the presiding judge 2z HON. SCOTT BRISTER: Let me just peint
3 carnct send an associate judge to work inm my court 3 ount on that.
4 that I aidn’t sppoint because I‘m the appointing 4 171 on masters and chanceries specifically
5 auchority. And I don‘t think it’s legal. 5 says it can’t be a person that is 4 lawyer in the
& CHAIRMAR BABCOCK: Well, I suppese that & case or -- it has twe of the three, which suggests
7 maybe they could recuss one axd then say, “G6o appoint 7 that it is -- was not, when 171 was put in, intended
8 another one.“ B  that it was the same as the recusal rule.
8 HON, SCOTT MCCOWN: They could do that, 9 CHAIRMAN BABCOCK: So what do you think
10 which iz why I think the idea that Richard had of 16  about thav?
11 having & short section that cevers associate Jjudges 11 EON. SCOTT BRISTER: It says you can’t
12 that was a littls bit differsnt from the rest of this 12 be an attorney feor elther party in the action or
13 would be ths way te do ic. 13 related to either party, in 171.
14 The presiding jadgs, I suppose, could 12 MR, ORSINGER: B5o what®s left our is
15 recuge one and say, "Bither try it yourself or 15 interest, whatever that means.
16 appoint another one." 13 HON. SCOTT BRISTER: Right. Or biasg,
17 : CHATRMAY BABCOCK: Yeah. 17 prejudice, et cetera, et cetera, on down the list.
1e HON. SCOTT MCUCOWN: 3But if we go with 12 S0 again, you know, my sense is, iZ you
19 <this procedure, I don’t thkirnk it comports with the 1 thought the perscn was biased, you'd speak up,
20 gratute tha: authorizes associate Jjudges 2o exercliss 28 probkably, when it comes tp Co approval.
21 authority. 253 CHATRMAN BABCOCK: Okay. ILet’g go to
22 CHAIRMAN BRBCOCK: Okay. Judge -~ last 22 timing. Okay. I thiank we fully discussed this for
23 comment from Judge Rnea. Then we’re going to vore on 23 now, withcut preiudice to discussing it further
24 Judge Peeples’ motlon, which 1s only to give the 24 later.
25 subcommittes a sense of this larger commiczee. IE7s 25 MR. ORSINGER: OKay. On the timing
Page 748 Page 751
1 not a vote on any particuiar language; just to give 1 issue, the whole snowball started rolling last time
2 them a sanse of where we are. 2 because of a problem that arcge within ten days oI
3 Judge Rhea. 3 crial.
4 HGW. BILL RHEA: Weil, under the 4 The committee’s reaction o That was Lo
5 circumstancssz, I can think of where I would § say, “If it arose within ten days of zrial, then you
6 absolutely want the presiding judge to appoint & ought to be able to ralse it within ten days of
7 semebody to hear a recusal filsd against my mastexr 7 trial." But we ultimately, I beiieve, ended up with
8 is, just has to de with tke integrity of the gystem, B  the parallel proceeding which Senator Harris pickad
% who I appointed. "I think this oguy is good. I den’t 9 vup and¢ ugsed for his tertiary metions.
10 think there’s a valié basis for the recusal." He’s 10 So our subcommittes hag picked up the ideaq
11 qgoing to come to me and talk te me about that. We 11 that we've eliminated the requirement o be ren days
12 want to test the recusal znd have somebody appointed 12 before the trial or heariag —- which, by the way, is
12 to hear thaz. It's part of the normel process. I 13 required by statute for statutory probate judgss, so
14 would want that ©o happen. 14 we have To defire them cut of this rule -~ ancé we've
15 CHATRMAN BABCCCK: Ckay. All right. 153 supstituted for that “"within fen days of when the
16 Here’s the vwote. Judge Peeples says we should give a 14 party obtains actual knowledge of the grounds.™
17 sense <of thisz larger committee as to whelther or not i7 And then we made a separate decision that
18 we generally like the language in Subparagraph 11 18 Lif you obtain actual knowledge of the grounds and you
19 which definss judge in the way that it’s done. 18 filie within ter days, but it"s within thzee days of
2¢ Se everybody who wants to give a message to 20 the trial or hearinrg, then you have your parallel
21 the subcommittee that they're gensrally Iln faver of 21l proceeding.
22 cthe definition of jadge Subparagraph il, raise 22 And as Carl said, that three days is an
23 your haad. 2 arbitrary number. We played arxound with different
24 Thizty-ona. 24 ones, like ten 4days or whatever. But the pottom line
25 Everybody against? 25 is thet ten days before trial 1z not the cutoff
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I anymore. . 1 could be the reasor for that?% And you startc
F; Now it's zen days when you acquire 2 developing a couple of reagcns. "Did I know then
3 knowledge of the problem. &And Lf it happers Lo De 3 when I got the first or second reason, or do I go
4 that you file within ter cdays but that’s withinp three 4 on?" Well, I'm going te move te recuse the iudge,
5 days, then you have your parallel proceseding. 5 and I don't care whether my record remains 100
6 Luke. & percent or not. If this needs to be done, I'm going
7 MR. SOVIES: I'm geing to need a few 7T to try to de it.
8 minutes of your time here on this. There's a iot of a But you tend Lo wait until you know if you
8 reaction to the abuses in the recusal process. And 8 fesl that you can develop the evidence. And bafore
10 =cthosa sbuses wers expectad, althecugh hopefully they 16 you take this serious atep of challenging a 3udge,
11 would have been minimized when we did ifa. I dom'c 11 who iz offended, because a judge is not going to step
12 knew what yeoar ic waz. 1980 or something. 12 dewn. They're goirng to make you prove it te another
13 PROFESSOR DORSRKEQ: 1980, yeah. 13 judge. Before you challenge that person, you nesd to
14 MR. SCULES: So we're now, what, thirty 14 knew a lot. If you can xnow a lot.
1§ years — twanty years into that. 15 I had one case where, in open court, afrer
16 HCN. SARAE DUNCAN: Rather depressing. 18 I discovered a ¥regord thabt the lawyers had
1t {Laughter} 7 entertained the judge with airplane rickets, hotel,
18 MR. SOULES: and I wrote the first 18 et cetera, the judge, in open ccurt, lied about it,
19 drafc, so that ghows you. I don't have a vaested 1% And the lawver that did it lied about it. Did I
20 inzerest in this though., Thers are abuses. 26 know?
21 I come at this from a different 21 A1l I had was 2 piece of paper that they
22 perspective. I have handled five contested recusal 22 said was an erronecus record. But it said whav it
23 hearings, one of which was before we did 18a, which 23 said, It didn't say very much. What T sald it
24 sort of was a launching for i8a, and then four 24 uitimately showed to me -- I lesarned later, whan the
25 others. I never lost one, and they were heaviiy 25 recusal judge took the bench and in a very fair
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1 contested proceedings. ) 1 ruling let us take the deposition of the lawyer's
2 So I don’t come at this from a person who 2 staff, and that’s when we got the truth.
3 has abused it -~ or particularly with much sympathy 3 we had to take -~ the lawyer didn’t even
4 that rights -- leginimate rights of partiss need to 4 own up. After the judge recused, the judge said, "We
5 be curtailed because others are abusing some of the 5 can take the depesition of the lawyers," but the
6 pystem. & lawyer put his staff through depositions for us to
1 It may be that those who have abused the 7 prove that this littie cre-liner was in fact what it
8 gystem have so prejudiced the system that the system 8 was.
8 1s not golng Tte tolerate fairness o those who have 4 And I think the recusing ijudge recused the
10 legitimate complainzs, If that has happened, it's 10 judge -~ sitting judge, not bpecause né was
11 tragic. But if it’s happened, it’s happenad. 11 entertained during his campszign put because he came
12 ¥ow, what does thst have to do with the 12 to court and lied about it. And then you get to
13 timing Llsgue? What we are doing o -- or suggesting 12 really wondering, "Why is a judge doiag tkat in this
14 to do to eliminate tThis problem of abuse is tranafer i4 case?"
15 to a differaent polnt in time and to different 1B %o by then, yew know, Ffinaily after I got
16 circumstances the decision about whether a party, i& the deposgizicns, I knew. Or did I kxow when I saw
17 legirimately entirled to recuse the judge, gets te da 17 ' the record the first time? T den’t knew. I guess
18 "so. ol : i8 you could ~— Judge Brister or Judge Paseples or
19 Because now a part of that hearing -- 18  arybedy in thig roem couid decide that.
20 somewhers, I don’t know whether 1t ogours with the 29 We had to pull the trigger i lictle bit
21 judge you're trying o recuse or wnether it occurs 21 early there beczuse we felt we were going to f£ind out
22 with the regional judge or whether it takes place 22 more information, and did, as far as filing ouxr
23 when the recusal judge comes to take rthe bench. 23 motion was concerned,
24 A parr of that process, though, is me 24 I think that the ruie, tha timing in the
25 having to n3stify —- or a% }east reprasent undsr my 25 rmmle, the way it is right now -- and that was not
Paga 754 Page 757
1 oath as a lawyer tec the court, "when did I know?" 1 something that was just arbitrarily decided 20 years
z And that quickly transfers te “What did I 2 ago. TIt’s been looxed at a lot zime since. It
3 knrow?" And that quickly transfers Lo somsbedy 2lse 3 wasn’t 3just arbitrarily reaffirmed. I think that’s
4 deciding ag facts were known or sc ohvious that I'm 4 the only way to leave this rule Tair to people who
5 deemed to know -— I'm pot talkxlag about should or 5 really need it. And to change that because some
% should have known. I'm iust saying, "I can’'t believe 6 people are abusing it, 1 think would ba & disservice
7 you didn’t know thaz," or *I don't believe you didr’t 7 to our judicial system. Thank you, sir.
8 Xnow thai," not "You sheuld have known it.™ I mean, & (Applaunse)
9 I kXnow the standard. 2 CHATRMAN BRECGCHK: Cari, you nad your
10 And if somebody ~- scme judge decides that 16 hand up first. Then Tommy.
11 I xnew —- and the other lawyers are gocing to be i1 MR, HAMILTON: T was golng Lo agree
12 fighting like hell that I knew, then I‘ve waived my 12 with Luke before he evan sterted, but...
13 clientrs right to have this hearing ter days after 1 (Laughter)
14 the day eomebody else decides I knew, and i just 14 MR. SOULES: I waszed a lot of Time.
15 think that's a tragic way to move this process. 15 MR. L[OW: He might change hisz vote.
16 Maybe 4t some -~ maybe there are other is MR. RAMILTON: Cne of the ways that,
17 areras whers what a lawyer knows or what a party 1?7 you Xnow, this can be fixed is to provide that vou
18 knows shoulii preclude them frem doing things after a 18 ¢an file a motion at any time, pericd. And cthen the
18 cerzain period of time, but these recusal things 19 three-day requirement takes care of if yom fils it
20 often develop., It’s not as clear-cut as "The judge 2¢  just for purposes of delay or something, parallel
2% iy a brother of the lawyer." That's a pretty easy 21 proceeding.
22 one. 22 Wow, the enly thing that this doesn’t soaive
23 You start seélng things happening, and 23 is someone laying bkehind a log and weiting un thae
24 they’re untoward. They don't make sense, They’'re 24 trial is ever apd thay get a kad result @c then they
25 not fair. And then you start probing into, “What 25 fils a motion te recuse, and I suppose we're just
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1 going To have Lo provide that it’s just too late at 1 o disgua ¥- There is n¢ lying behiad the log on
2 that point. 2 that. You wait and you walc and veu wait, buT, vou
3 I don’t Xnow of apy reason why we have to 3 know, everything is voided anyway.
4 let a judge be recused afier the case has been 4 Now you have nothing to gain becauss
5 tried, 5 everythirg is undone in other, you know -- I don't
£ CHATRMAN BASCOCK: It has happened. 6 want to say delay, but again, 1f it’s one of those
7 Tommy . 7 disquaiification things, Ior cryiang cut Zoud, arybedy
8 MR. JACKS: Just on€ pozt grip Lo what B ought tc be able to Figure that ouxn.
9 Luke said, and I agree with the things that Luke 9 it doesn’t apply, again, to the ones that
16 said, and one of those motions that Luke talked abeut 10 are usually uwsed 99 percent of the time for trial
11 he tried for me and the judge was disqualified in 11 centinuances, which is bias, impartiality.
12 that proceeding. 12 That’s the {4) {a) thexre, the (b) (1), ()
13 And that was £ case where while there was 13 and (3) -- "The judge is clearly not impartial
14 plenty of argument we should have known, what we 14 because she’s ruling against me all the time,™ and
i5 later found out, we¢ dién’t, and we started figuring 15 that doesr’t -- if ycu lay pehind the log and vou
16 it ocut abour the time the judge struck our experts 16 ratse that at the last minute, under the subcommittsee
i7 and put us =o trial, and we —-- but there’'s ncthing i draft, tough, you go on to trial. 3¢ vou gain
18 that -- we talk as we should, about how the public 19 nothing by lying.
19 views the courts and hew thoese citizans can bring 19 $6 the only way you gain by lying kshind
20 their preblems to the courts -- view the courts, and 20 the log is if you aliege one of the others, which is,
21 I guarantee you, there is absolutely nothlng that 21 you were a material witness in the matter, or vou
22 poeisens the repatation of the ccourts like seeing a 22 were a government lawyer, you wers involved in the
23 judge who's leaning on the sceles heavily in one 23 case, or your spouse or somebody in your house is
24 direction and for réascns that are grounds for 24 involved In the cage, and you walt until cthe fourth
25 recusal and disqualificatien. 25 day, because if you wait until the third day, again,
Page 7593 Page 162
1 I think iz"g & mistake to try, irn an effort 1 rnothing happens.
Z  to cure abuzes, to de so in a way that could, simply 2 1f you walt until the fourth cay, and, you
3 becaunse of the timing of the filing ¢f the motion, 3 Xnow, I'm not sure ~-- I'm a littie bit cffended --
4 result in those kinds of truly unjust circumstances, 4 let's say you have a defendant who's just trying to
5 and it won‘t take more than one or two or three of 5 put off a day of trial and they know that the judge’s
6 those storiss over the course of years being talked 6 wife is involved in this case s¢ they wait until the
T about and publicized and so forth te make all of us, 7 last minute te ralss that.
8 Jjudges, lawyers, courts held -- ard not ] But agaln, balancing that -~ my view --
9 unjustifiabiy, in contempt by the puplic. 9 remote possibiiity with, “Sorry. You’re trying this
10 CHAIRMAN BABCOCK: Buddy and then 10 case to the witness’, you know, cousin -- or ths
11 Judge Bristar. 11 parrty’s cousin becauss you didn’t raise it fast
1z ME. LOW: 1 agree with Luke., We should 12 enough,™ that’s not }ustl not a T of the pakrty,
13 leave it ths same, but I had alzo tried ko work on 13 that just looks bad te the public that we're declding
14 some language that should sat some deadlines. 14 things that way.
oL In Luke’s cage, you file a moticn at some ¥ So T would -- as Long as we keep in that it
16 time. Yeu galned additional facts. But you felt 16 deesn’t delay the trial, I'd file it, you know, after
1 like when you filed it that you had all of the facts 17 the trial, as far as I'm concerned. I just don't see
18 ang lnformation, really, that you nesded to support 18 what you have Lo gain from Lf,
18 your metion when you filed it. 19 CHAIRMAN BABCOCK: Justice Hecht.
20 MR. SBOULES: No. 20 JUSTICE HECHT: And I wizh the
21 MR. LOW: Y¥ou really didn’t? You just 21 committee would consider that.
22 had to flle? 22 The higtory -- some of the history of this,
2 MR. BOULES: Yes. 23 a5 I was telling Luke at the hresk, is thac
24 MR. LOW: So even if you had that, 24 Senator Harris propesed this time deadline that has
25 because Lit’5 unusual that you're going te be able o 25 been incorporated into the rule as legislation and
Page 76& Page 783
1 rtake the deposltion bDefore yeu fille it, so¢, I mearn -— 1 asked the Court whether it should -— the Court was
2 MR. SOULES: I tcok the deposizion 2 willlng to put it in the rule. The Court instricted
3 afrer I filad ic. 3 me -- and I did wrlite Senator Harris back, and you've
4 MR. LOW: That's what ! sald. 4 get the letter before you scmewhere, I think.
5 So you gained information afrer, but ycu 5 1t says, “The ceourt is inclined to make the
& filed it befere and you felt like you had sufficient 6 change that has been put irto the rule, the ten-day,
7 facts and 30 forth, and basically yect had all of the 7 the soca-ag-you-know and the bafoere the --
g facts and informats other than infcxmation you got 8 before-irial-deadline, subject to runnipg it tkrough
% in deposgixi 9 1the advisory process."
S MR. SQULES: Goed faith belief, ves. 10 Of course, we always learn sometiing from
11 Erowledge, no. 11 this process. That's hew come we’ve got it. Aand
12 CHAIRMAN BABCOCK: Judge Brister. 12 your comments today are very instructive.
o BON. SCOTT BRISTER: Yeah. Okay. b On the other hard, as we are pursuing this
1 Current rule i3, if you dorn’t file it ten 14 in other regard with Senatcr Harris, I think the
15 daye before your mortion -- your hearing or your 15 practicalily is that we should try to make these
1€ rwrial, it’s no good. 16 arguments to kim and see if he's persuaded, because
17 End as tha Texarkana case pcints cut, a lotn 1 if he’s not, I think it's almost 2 certainty that he
H of pecple don’t hire the judge’s son antil -- or the 18 iil introduce thls as legislatiocn next session, and
i local ceuns=l that’s in a partnership, or whatever it 19 I°d be surprised if it didn’t pass.
26 is —- until less than ten days, end that doesn’'t 20 Cercainly chere’s no assurance over thére,
L smell right. 2 but I think if he felt as strongiy == after he heard
22 What I7ve got in here lg that we reached 22 «hat the commictee thought -- as he did when he came
23 rthe at-any-:ime conclusien. Ygu can file it any 23 to ug in Januery of last year, then I think he will
24 btime., Well, what's the problem with that? Well, 24 try to ses that it kecomes the lew.
2 pecple iis behind the leg. Bui who? HNot on meticon 25 50 there may be some micddle ground hzsre,
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L and Scott’s last comment, which is at least making i cne is delay and reporting a valid ground for recusal
2 no -- not made sclely for purpeses of delay exception 2 until after you see if the trial i1s golng your way.

3 or something te the rule. 3 And if it is, you never mention it. And if it isp’z,
4 CHAIRMAN BAECOCK: Is it the gense of 4 then you pull it out after evarybody has $50,000
5 our large commitrtee here thar the sentimencs 5 iavested in the precess, and then you recuse the
6 expressed by Luke and others fellewing up his 6 Judge.

7 comments ls the correct one, or do people have other 5 5¢ when we talk about delay new, as long as
8 visws more in line with what Senatcr Harrisz hnas 8 we bought intoe the parallel proceeding, we're
9 suggested to the court? 3 probably net tailking about delaying the crial. We're
10 MR. CHAPMAN: <Chip, I have a question. 10 talkirg about somebody knowing they’ve got good
11 CHAIRMAN BABCOCK: Let Judge McCown ¢o 11 grounds for recusal and hiding behind the log until
12 irst, Then you, Carlyle. 12 late ir the process and then springing out with
i HON. SCOTT MCCOWR: I think I agree 13 that.

14 with Luke and with Tommy, but I d4id want to share one 14 And that's what the tea days within

15 concern and ask if there’s not a way to present a 15 Xkbpowledge ig supposed to do, and it doesn’t matuer

18 middle ground -- and I dor’t have a middle greund. 1 how ciose you are to trial. Wlthin ten days of when

17 But the £lip side of what happens whan 17 you krew could be gix months befcre trial or it could

3 you're z judge is that, the truth is, judges, 1 be after you get your verdict back. So those are two

19 particularlivy in smaller communities, are connected 13 different concepts of timing there.

z with lawyers in lots of different ways that, from the 28 CHAIRMAN BABCOCK: Paula Sweenay.

21 dudge’s point of view, could be pretty innocucus, 21 M5, SWEENEY: I donr’t know if this was

22 likxe, "I was an usher at his wedding 20 years ago." 22 discussed this morning eor neot, put there arg saversl

23 And whereas the judge might be happy to 23 hundred years of experience in this roem and I"d iike

24 gtand aside if people want te ask for another Judge 24 to know of lawyers -- not the judges, the lawvers,

25 at the begizrning thaa when they’ve gotten pretty deep 25 because you-all have a different experience, but I
Page 765 Page 768

1 inve the case and the parties have spent a lot of 1 want to know from the lawyers, “Who has actually been
2 money and the gourt has spsnt & let of time ang 2 involved in a case where the bad motlon was £iled:'
3 somebody wants to raise a frivelous ground, then it 3 HON, SARAH DUNCAN: Can we speak as a

4 gets pretiy hard o stand agide, Or if you do stand 4 dudge as we used to be a lawyer?

5 aside, the innocent party suifers a lot. 5 {Laughter)

& And there‘s a lot of -« there’s just -—- and & MS. SWEENEY: Yes.

7 maybe Judge Paeples could speak to thisg, but I knew 2 HON. SARAH DUNCAN: Both sxperiences

& Ifve neard Judge McDowell speak about it, is that g counk.

9 recusals are growing and it’s just beccme a little 8 M5. SBWEENEY: Yeah. Anybody? Filing
1¢ bit more of a problam than it ever was in the past. 1C one that was either frivelous or Truly for delay, or
11 And I don't know if thers®s a middie ground, and i1 whatever the problem was you were Lrying to
12 maybe it can’t be arcund timing. Maybe the middle 12 esacounter.

13 ground has o be a strong sanctions sectlcn. b We’re hearing that this is exporentially
14 Bat there is a flip side te chis stery that 14 growing as a problem, and I'm just wondering how many
15 the presiding judges are facaed with and a f£flip aide folks have actually had it. Yeu're a judga. I mean,
16 to the stery that some litigants are faced with when 16 I'm speaking from the litigant’s standpoint.

17 they have, im good faith, preceeded a long way into a 7 How big -- how bad a problem car this be?
1§ case and something is raised which the judge thought 1§ I mean, judges —

18 was innocucus and now here we are. ¥ HOW. SCOTT BRISTER: This i3 a
20 CHRIRMAN BABCOCHK: <Cariyle had his hand 26 sgleazy-iawyer case. The cases you-all have against
21 up, Buddy. 1 each other, I wouldn’t axpect te have --

22 MR. CHRPMAN: I just want to inquire 22 HON. DAVID PEEPLES: The lawysrs in
23 whether or not we are clear as a committee that the 23 this room Son’t handie the run of the mire litigazion
24 predomipant and gverrsiding intetrest that is presented 24 that gets the abuges.
25 through this legislation or propesed lzgislaticn is 25 MS. SWEENEY: Well —-
Page 7€6 Pags 759

1 the question of delay. 1 HON. SCOTT MCCOWN: I me2an, your
2 Because if thats so, then it seems that 2 rquestion is a lictle kit like asking, “Let’s {figuzs
3 that indeed could be rakea care of by an exception to 3 out if murder is a problem by asking howW many peopls
4 rule thet would provide that it could be raised 4 in this room have besn murdearad.” I mean ——

5 av any time. And that would ke a matter of proof. 5 MS. SWEENEY: No. I‘m sorrv. The
6 That weuld be a matter to be shown in the course of & reason I esk it 1§ that I =~ you know, we kéep
T the hearing. 7 using —- We keep creating memeries for problems chat
8 If there’s another cosncern, however, then 8 penalize folks who are not causing the problem, and
9 I'd like to near it. If chere’s another overriding 9 clients, such as Luke was discussing, will coms
10 gorcern ag far as the timing goes. 10 acress this over and over here. And I think it's
11 ME, LOW: Chip, I think that we nead to 11 somsthing that we're doomed £o confroat osver and over
12 be preparsd to meet the argument, and maybe the 12 again.

13 present rule does, that for every case that Luke gave 1 But I'd hate to see us going down the read
14 w3 an example of, there are fifteen where they're 15 enacting a cure for sleazy lawyers that’s going to

1 usaed fer delay. 15 penalize all of the non~sleazy clients out there and
16 In cther words, S0 wWe need Lo answer both. 16 take away a substantiwve right from them becauss

i In ether werds, I'm assuning that's probably ons of 17 scmebody in the legislature had & bad experience,

18 the problems the Senator had., So we peed something 1§ and —— whether it be Senatox Harris or somsone 2lsz,
1 that will address both of thoss, and maybe the 18 Se I just have a loz of trouble with this

¢ presant rule does. 20 concept when neonz of us have szen the real life
&1 MR. ORSINGER: T think we neéad to 21 experience of the problem when we're talking about
22 clarify. There’s tuo senses cf delay we're talxking 22 giving up a lot of our client’s rights.

23 about. 23 CEAIRMAN BABCCOTK: M3, Japkins,
24 One is a dalay of the trial, which we think 24 M5. JENKINS: I agree with Ms. Baron.
25 we‘ve cured with the parallel preceeding. The ether 25 I mean, first of all, the prcblem as I ses ir in
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i Earrig County i3 primarily from pro se iitigants. i Senator Harris. And I did noet -- we navar spoke Lo
7 And I have geen situations there multiplie 2 him directly abcut the subject. He simply wrote and
3 times in the last few years where recusal has been 3 said that this was his legislation and he was qoing
4 filed time and time again in the same case, LUt my 4 o pass It and he felt confident it would pass --
5 <feeliimg is zhat Luke’s right. You should not be 5 which the other bill cidn’t pass -- and whabt was our
6 urying no change the system for the majozrity of 6 view about whether it was a good idea or not.
? people because of those nuts, to be blunt, because I 7 And s¢ I dom’t -- 1t was menticned Lo us,
8 think they’ze geing to find ancther way To oredate a 8 wasn't it, Bob, that he had some bad experiences in
9 problem. 9 Dallas County or 4 judge there had or scmething?
i ¥ou’re going to block up one lssue for 3] MR. PEMBERTON: As I ra2call, it was
11 them. But if they're determined to throw & bemb into 11 fclks filing last-second recusal motions simply to
i2 rthe licigatlon precess, if you plug the hole on this i2 blow trial settings. That was the problem.
13 side of the dike, they're just going teo find ancther 13 JUSTICE HECHT: His concarn was not
34 avenue of attack. 14 that a month after the case was filed they knew sbout
i5 And I thirk Luxe is correct. We need to 15 it and they walted four more months before trial
16 nove forvard with the idea that we’re protectling the 16 getting a year later. Hls concern was that it was
17T majority of decent people as opposed to trying to 17 blowing trial settings.
182 piug up the hole for the auts that are going te find 18 And so that's why I sald earlier, if -~ 1
19 & way to cr2ate havoc, especislly in situations such 19 chink that is perhaps some middle ground, becauss
20 as the family district courts, regardless of what we 20 that was the concern that was expressed, but the way
21 do. 21 he proposed tc address it was by a period of time
z2 CHATRMAN BABCOCK: Sarah. 22 after the grounds were known.
23 ECON, SARRH DUNCAN: One of my 23 Sc I think that’s all we know about if.
24 experiences -- I had two experiences with recusal 24  And cbwviously neither he nor us -~- wa at the time had
2% dismualificatlon, Texaco with JSudge Casseb and 25 the bernefit of this discussion.
Page 771 Page 774
1 Metzger vs. Metzger with Judge West in Houston. It’s i CHATRMAN BABCQCK: Tommy.
2 writren up in the cage if anybedy wants to read ic. 2 MR. JACKS: I think Justice Hecht’s
3 W2 ended up -— the court ended up affirming 3 suggestion & lictle earlier, that there be scme
4 the denial of the recugal motlon but then it held 4  dielegue with Senator Harris, 1s a good suggesticn.
5 that we souldn’t get any sanctions because we 5 T think that there probaebly are some other
6 rproceeded under a motlen that named every ruie on the 6 people in this reom or a4t least among the membership
7 face of the earth but the order didn’t have the right 7 of the commitlee who might usefully participats in
8 rule in it. And lt seems to me that if we’'re talking B that kind of dlalogue and would suggest that some
9 ekeout frivolous motions for recusal, let’s punish the 9 combinatiocr of people at the head table decide who
10 pecple who file frivelous motionsg for recusal. 10 might fruitfully participate ir such discussion, and
1 The current draft has the old language, the 11 we tried to accomplish that.
12 language we used to have in the capital rules fozr 12 Clearly, Senator Harxrls had some things in
13 sanctions. It has wo be both, sclely for delay and 13 mind that ke thought made this a good idea, and ue
14 fIrivoious. Well, te me, if it’'s IZrivolicus, I don’t 14 ought to probe that and alse teli him akout some of
3% care if it was solely for delay. You shouldn’t de 15 the concerns raised here and just talk te nim abouz
16 filing frivolous motions. 16 it and see how that comeg oul.
i I mean, 1 agree withk Luke. If you‘ve got a 13 CHAIRMAN BABCCCK: Yeah. I, frankly,
18 good recusal motion, you ought to be able to flie it 1 can’t bellave that 1f we talk te him ard raise these
18 po manter when you lsarn. Ang I alse don’t like 19 issues that he would disagree, because, tc me, this
20 putting a lawyer on the stand and asking th “when $ doesn’t seem like a close question, but...
2% did you learn this and how did you learn it?" I i HON. SCOTT BRISTER: And point out aliso
22 think we are really, really intruding cn what may be 22 the administrative problem of, there’s going to be a
22 wvery coentfidential communications. 23 hearing. There's going to be cross-examiration.
CHAIRMAN EBBCOCK: And if the ruling 24 Surely you cap't have the judge being recused
coes against the lawyer and he has therefore waived 25 deciding whether you xnew this within ter days or
Page 772 Page 775
1 an important right that nis client has, the lawyer is I net.
2 in big trouble. 2 S0 then we agsign a visicirg judge cr
3 Buat it strikes me as odd «- and I wonder ii 3 somebody, and they have to hold that hearing bafors
4 Justice Hecht would compent on this. It skrikes me 4 we ever gel intc the underlylng issue. It's a lot
5 a3 odd that Senator Harris would be so vavved up 5 quicker to just say, “What’s the grounds for your
& abeoui rals, because, frankly, it looks to me like the & rysocusal? Oh, you don't ~- you think they’re biased
7 celay side of the argument is dealing with process, 7 because they rulsd against you twice," and you'rs
8 wheresas the other side of the argument is deallrg 2 going to have to ge through a two-day hearing hefore
9 with fundamsntal fairness, the integrity of the 9 you do that on who knew what when.
judicial process. And tc me that doesn’t seem like & 10 Yo knew, the practicallities of doiag that
11 ciess question. 11 satellite lizigation, to me, is substancial.
12 In seams nc we that Luke’s side of this 12 CHRAIRMAN BABCOCK: Yeah. Couid we
1% argumert 1s not only persuasive, it’s overwkelmingly 13 represent ic Senetor Harris that it is the unanimous
14 persussive. 350 what has gotter the legislative 14 wiew of this commities, thet this is a very -- Lhat
15 bpranch revvad up abcut it on the process side? 15 this is a kad idea cr is there --
16 JUSTICE EECHT: Well -- ig JUSTICE HECHT: We might want to
17 HOM. SCOTT BRISTER: And will it be 17 sugarccat it.
1B cured by a +iual process if it doesa’t delay the crial 18 (baughter)
19 or hgaring? i9 CHAIRMAN BABCOCK: “This is the most
29 JUSTICE HECHT: wWell, I dorn’t know that 20 igmorant progpesal we have ever zeen in 30 years."
21 the lsegislazive hranch is riled up about it, but all z1 {Laughter)
22 I know is — 22 MR, CRSINGER: Can you puggesn --—
23 CHEAIRMAN BABCOCK: It sounds iike 23 JUSTICE HECET: D¢ you want Lo go off
somebody Ls. 24 the record?
25 JUSTICE HECHT: ALl I Xnow is about 25 {Laughter)
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X CHAIRMAN EARCOCK: Showing laughter. 1 parties see it, and we had te find some way to get
2 MR. ORBINGHER: Can you suggest that the 2 the judge to rule. BAnd actually, we tried to fils a
3 parailel precesding process we think will elimirate 3 motion of recusal.
4 the abuses without regulring ten days of notice? 4 But what happens in a circumstance like
5 CHATRMAN BABCOCK: Ye4qh, Well, you ard 5 where -- neot basad on trial rulings butl baged on
€ Luke are going to have to b on this visic, 6 conduct that clearly calls the judge’s impartialiczy
7 HON. DAVID PEEPLES: You kaow, T want 7 into questicn? Shouldn’t you have a right right then
2 o make twe unzelated points. B to file a motion to recuse?
g CHAIRMAN BABCOCK: Canr I just gel an s MR. ORSINGER: VYeu do have a righz?
10 answer to that question? 1§ there any dissent from 1¢ The question is; Does it stop the trial proceeding?
i1 that? And if there i3, that’s fine. I just sense 11 And the answer is, under this rule, no. If
12 that people don’t think that this is a good idea, but 12 vyew re within three days of trial or in trial, then
13 if there's a dissenf, than we cught to talk about 13 filing the recusal doesan’t gtop it. It just redquires
14 it 14 a parallei proceeding that it ke ruled on guickly.
is Anybody disagree? 15 CHATRMAN BABCOCK: And, Bill, ars --
186 MS5. CORTELL: You neaed to clarify what 16 MR. JEFFERSON: In a case where —— I
17 you're saying, that you shouldn’t go ten days from 17 mean, where the proceedings ought te be stopped. 1
18 notice or -— 18 mean, where the damags to the system of justics iz so
i9 CEALRMAN BAECOCK: That the 18 qreat that it should be right then and there.
20 knowledge —- that limiting it -- that waivirg ic, 20 MR. ORSINGER: How are yous going Lo
1 unless you pring it within ten days of when ycu know 21 write tThat into & rule where it applies to your
22 it. 1Is there anybody that is in support of thaz? To 22 sgituation and not svery situation?
23 put it anether way. k4 MR. EDWARDS: You welte it by applying
24 Okay. Thers are nc hands raised, and we 24 it to every situation.
25 have almost the full committee hers, $6... 25 HMR. ORSINGER: Well, that’s sxactly the
Page 777 Page 7831
i By the way, there’s a taxl outside if 1 preblem, because then you ¢an use these as 4 moticn
2 anyone wants cne. 2 for contlinuance and then we’re right pack —
3 MS. GAGNANO: Not anymore. 3 MR. EDWARDS: Bubt then you’re back to
4 CHAISMAK BABCOCK: NoObL anymors. 4 sanctions. And if you're using — if you're fiiing a
5 Sorry. 5 frivolous deal, you gat sancticnaed. Ané if you want
[ MR, LOW: He was ready to get away from 6 te get a continuance with a -— get busted with a big
7 here. 7 sanciion or get your ticket jerked or whataver it
a {Simultaneous talking) 8 comes to, if it's geing to be one after ancther, so
g CHAIRMAK BABCOCK: Okay. We'll try to 9 e Lt.
124 de something about that. 10 But I think that the integrity of the
11 MR, EDWARRS: You knew, we keesp 11 system is more imporzant than allowing us to be
12 forgetting chat one of the main things that’s 12 overrun by some zleazy practiclng lawyers, and the
13 bvethering with the recusal process, particularly as b judge — it’s just going to ke up to the judges to
14 it's set forth in 18b, which was adepted after the 14 sit down on them.
15 djustice for sale bir hit the screens and 30 forth, is 15 CHAIRMAN BRRBCOCK: Bill, you're cpposad
16 the public’s perceptisn ¢f the judiciary. and, you 1 te the duai-track thing.
17 know, we can’t throw that dewn the drain just because 17 MR. EDWARDS: You got that into the
1B some people are abusing the precess. 18 metion, did you?
19 And when we losk at it frem the standpoint 19 {Laughter)
20 of the publlec's perception of the judiciary, this 2 CHAIRMAN BABCOCK: ke was next and
21l parallel proceeding, if you've really get to, 21  then you guys. Yeah.
22 disgualificatien stinks. I have a real problem wizh i MR. S0OUIES: think in most of these
23 the dual or the paralial proceeding. 23 cases where there’s & risk of a serious injustics,
24 CHAIRMAN BABCCCK: Richard, do you want 24 the facta ara geing to probably develop before zZen
25 te respond =e that? 25 days from trial. Maybe not.
Page 778 Page 7EL
i HON. BARAH DUKCAN: Can I ask & L But that was debated a long time when ths
2 question fipst? 2 ten days was put in the rule to bsgin wizth. Apd
3 CHATRMAN BABCOCK: Yes. Sarah. 3 there are soms court of appeal cases that have givan
4 EON. SARAH DUNCAN: Are you proposing 4 relief to where the facts developed actually afzer
5 zhat the dual-track system apply only to metions 5 «rtrial., In one caese, it was aiter verdict. They're
6 filed within x number of days before triai? 6 annctated here,
7 MR. ORSINGER: Yes. 7 There needs to be, I think, some balance o
8 CHAIRMAN BABCOCK: Witkin x number of 8§ take care of real misuse, if that balance can be
9 days of the trial. %  achleved with iittle bullt-in possibility of
i¢ MR. ORSINGER: And that three is thiown 10 in3justice.
11 out there. We didn't start out with thres. We 11 And I thirk that the last-minute motion
12 kicked it around and decided three was okay, but it 12 that triggers a parallal preceading is prcbably a
13 wought to be wide open. You could argue ten days. i3 gocd way Lo do that.
3 MR. JEFFERSCN: Whazi happens when cthe 14 Many times judges face the recusal motion
5 grouncds devalop during triel? 15 with a skewed gystem, and say, "I didn’L ses that
i6 Theze was one casé that somebody may ne 1 issue, but I s9e it now. Aand I'm cut of here. We’ll
17 familiar wizh that I was involved in wheres the judge 7 get another judge in here."
18 got wind cof what the verdict was going te be and then 18 S0 I thisk the cost of the system of the
19 deemzd an impremptu setflement confersnce and tried 19 parallel track being triggered by last-minute moricns
20 to urge the plalntiffs wo settle for an amount that 20 is, in terms of possiple injustice, is not vary
1 was offerad before, and the plaintiffs didn’t want to 21 wuch.
22 settle. 22 And for that to pe there to discourage or
23 And ther a d¢efenae verdict came and tha 23 eliminate the delayed consequences of last-minuts
24 Jjwudge then held than verdist in his chambers for 24 motions is probably supportive of a hatter system of
25 weeks and wouldn’t release Lt; wouldn’t let the 25 the justice.
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i S0 I think the way this is balancing really 1 legislature ia, these are wsed to stop the Trial and
2 takes care of -- hopefully takes cara of, at least 2 they are never sanctioned because the visiting judgs,
3 our perception, of Senator Harris’ concern and, on 3 same reason, visiting judge didn’c lose anything by
4 the whole, Lz the best arrangemant Lo take care of 4 heving -- a visiting judge gort paid an extra day by
5 &ll ¢f the problams. 5 having this thing £iled.
& HOW. SCOTT MOCOWN: Chip. [ It’a only mé and the jury and evervbody
7 CEARIRMAN BABCOCK: Yes, sir. 7 else who was there rsady Lo go that lost, 4and we'rs
£ HON. SCOTT MOCCWN:  How about a 8 net invelved in that procedure.
9 paraliel proceeding but yeu give tkhe recusing judge 9 MR. EDWARDS: Ckay.
3% or the judgs in the reacusal procesding the authority 30 What do you if you've trisd this cass to
13 o stecp the original proceedirng if in his judgment 11 the verdict and thig thing has gone wo the visiting
i the orlginal proceeding should stop wntil the recusal 12 judge? You've got your verdict. You got a motion
13 is heazd? 13 for judgment pending and the visitirg 3udge does Lo
14 and that would accomplish whaz Bili‘s 14 you what this one did? Thers’s no --
i5 concserned apout, but still, I think, echisve the i5 HOH¥. SCOTT BRISTER: &rants the —--—
16 balance that Luke was pointing out. 16 MR. EDWARDS: There’s no record on the
S 44 MR, SQULES: I think that would make £7 recusal motion that can be taken on appezal untll icrs
18 sense. 18 heard. ®hat do you da?
13 CHRIRMAN BABCOCK: What o you think 19 HON. SCOTT BRISTER: Well --
20 about that, Bill? 20 MR. EDWRRDS: You'wve finished the
21 MR, EDWRRDS: Wsil, I think that if 21 «ctwrial. You've gone through two more weeks of trial,
22 it =~ you know, if continuing the trial is subject to 22 §150,000 worth of expert testimony, $300,000 worth of
23 a decision af scmekody who's not being sought te be 23 lawyer time, and now the visiting judge won’t hear
24 recused, [ think my preblem is, in large part, 24 the metion or won't rule on it. What do you do?
25 alleviated. Not maybe taken care of, but.., 25 HON. SCOTT BRISTER: ®ell, that’s
Page 783 Page 786
1 CEAIRMAN BABCOCK: Jaudge Brister. 1 certainly a waste,
2 HON. SCOTT BRISTER: My prooblem with 2 MR. EDWARDS: Yes. It sure is. It
3 that iz, I'm the one thet wanted the -— Carl alluded 3 makes the judiciary look terrible.
4 to earller, that tha judgs recusal referysd To hag to 4 HON., SCOTT BRISTER: But it does not
5 decide within 20 days because in our reglen these ars 5 helped -- Zt's not helped by him also having the
6 uniformly heard by vislting judges. 6 ypowgy to stop everything.
7 Pacple have different feelings abocut 2 MR. EDWARDS: I agres with that, teo.
8 visiting judges. One of my problems with visiting ] CHATRMAN BABCOCK: Judge Peaples,
9 Judges is & lot of wisiting judges are not in a rush % last ~- final comment.
i to do anything. They are paid by how long things 10 HON. DAVID PEEPLES: 7?Zwo points, this
11 last, indeed. 11 discussion has helped remind me of something I needad
¥ End I had an actval case, five years old, 12 to be remindasd of, which is, the situation is
13 goss up on appeal, For erronscus raasons is raversad i3 different all aczcss the state. The abuse of the
154 to gome pack, 14 girmation i3 different
15 {Laughter} i5 I think the akuss happens, I think, in
18 HOM. SCOTT BRISTER: And it comes 16 Dallas and Houston and not very much anywhere else.
17 back. The 3ide, of course, who lost in trial =~ ip 17 The inzegrity level of our courts varies acress ths
18 the jury trial but won on appeal moves to recuse. 18 state.
i% That’s fine. : ] And so just because I think that everybody
20 The administrative judge appoints a 20 is fine in my area or Buddy doss in his, deesn’n mean
21 wisluing Judge whe schedules the heariny for twe 21 there are other parts of the state, what Luke
22 months out, and at the hesring to —- this is a 22 describes, does not nappen, because it doas.
23 five-year-old case now -- twe months -- it's already 23 And I thirx we just need to remember that
24 Dpeen tried once. 24 we're writing rules for a bilg state, not for our own
25 Two menths out, has a pice hearing, plenty 25 area which geems to be working well.
Page 785 Pege 287
1 of time, two-day hearing, and says, "You-all give me 1 nNow, I think we zould solve a lot cf our
2 Dbriefs within four menths and I"1l try te rule on it 2 proplems if we would regquire gquick rearings on
3 after Chriszmas.” 3 and I think to say that the judge has 20 days t
4 Naw, you know, you say, "Well, get rid of 4 this under advisszment is the most ridiculous thi
5 thau visiting judge,” but there’s no time limit in 5 have ever seen in a proposed statute, and tern days te
§ the rale bsok, and, you know, from & visiting judge’s 6§ schedule tha hearlng.
? perspective, what do they care if everything shuts ? It seems to me that, you know, we had these
2 deown and stops. I'a the one that feels the pressure 8 abcrtion hearings, legislature sald, "Get them dons
% from all tha other people wanting toc come in at 9 4in 48 kours.”
10 trial. 19 I think this rule ought to tell the
il This person has no pressare from anything. i1 presidirg judges, “Yeu have tc schedule a hearing and
12 ¥You Xnew, they get to grant a new trial in the case 12 get it dome wvery, very guickly." You can talk abouct
13 to ury it over again. They're not golng to have to i3 how long. It's gasy to do. And if it's an
i3 try iz. That's why I don’t lixe visiting judges. 14 cut~of-Town case, you can do by telephons and fax.
15 They den’t have o live with the consequences. 15 Thare is really ro excuse Tor what happens
ig HON. PRTTERSON: A five-ysar case, is 16 1h some places. And thils horror stozry abou the
17 that a new 2ass or old case in Houston? 17 wvisicting judge is scmething I hadn’t heazd.
32 BOM. SCOTT 2RISTER: 1In my couzt, ig But to think that thase can just drag on
1% that’s the oldest ¢ase thers was. 12 and on and be posiponsd and getten around to later,
22 Azain, whaz’s yeour harm To have to go to a 28 that iz ridiculous, and we ought to draft language
21 parallel procesding? If you win, then it can be dons 21 that requires them to ke heard quickly so that
22 E you know, something like thet. 22 there’s no delay problem.
23 1% you win, of courss, iu'g stopped. Wot 23 HO¥. SARAH AN: And ruled oR.
2¢ orly that, but undone. But the pressurs, I 25 HCN., DAVID PEEPLES: 2and frankly, I
25 a 2% thnlnk thav once that starti to happen, you der'n get
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1 as many of them flled.

2 CHAIRMAN BABCOCK: Yeah.

3 HON. DaVID PEEPLES: [f they Know it's
4 going to be heard. And frankly, what I do «= I try
5 to get them -- I interrupt what ['m doing to hear

€ them. [ want o give them a hearing so fagt, they

7 beg me to walt.

[} (Lavghter)

] BOX. DAVID PZEPLES: And that's the bottom
10 1line cure for this.

] CHAIRMAN BABCOCK: I tell you, I think,
12 not just this last discussioern, but cur discussions
13 all day have besn extracrdirary, and itfs a measure
14 of the group that the Court has assembled that we can
1 have discussions like this,

16 I don’t know 1f the Coukt appreciates ig,
17 but I think it shouid, because this is great advice

i and great discusslon. I think, anyway.

19 There was & guestion sbout whather we

28 realiy needed to meetr at 8:00 in the morning, and the
21 «chair thinks that we don’t, but I‘m going to split
22 the Jdifference betws=sn the proposal of 9:00. Why

23 dor't we mest atv B:i30.

24 W2’il continue the discussion cof this rule
25 and take up the other matters on our agenda.

Page 789

z There 1s an event at six o'clock at 190

2 Congress Avenue, Suite 1100, which happans to be

3 Jacksor Walker’s office here, a=zd that is built ag a
4 tribute to Zuke Soules. Let’s see if he can get

5 another round of applause in an heour or two,

[ Ang Justice Phillips -- have we heard —-

7 may or may nct be there.

g JUSTICE HECHT: He will be there.

9 CHATIRMAN BABCGCK: He will be there.

1# And he has =o leave early. So his remarks will be at
i1 the beginning of this 6:00 p.m. pericd. 8o if

12 anybody wanzs to hear his remarks, be thers at The
12 begirning.

1z Thanks everyoedy.

15

16 (At this time there was & rscess, and the

17 gproceedings continued as reflected in the next

18 volume.)

18

20

21

22

23

24

235
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3 SUPREME COURT ADRVISORY COMMITTEE

O SET R N EED WO SRUD R R I B OR RIS SR TR SVas
5

& I, PATRICIA GONZALEZ, Certified Shorthand

7 Reporter, Szate of Texas, hersby certify that I

8 reported the abpove hearing o¢f the Supreme Court

$% Adviscry Committee on Jamaary 28, 20C8, and the same
1% were thereafter reduced to computer transcription by
11 me.

12 I furcher certify that the costs for my

13 services in this matcer are § e
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13
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