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CIIAIRMAN SA£\COC!\ : Okdy. He' re going 

to get back on t.he recoz:d. 

Let me tell you WhQre we are in our agenda 

and WhAt we're going to do this afternoon . We have a 

6 representativ~?. from. Senat.o.c Harris' office who's been 

gracious encugh to cone over and visit with •l9 . 

:A.dn.dal Kuykendall is going to talk about t.he 

9 senator~s views on Item No. 6 en ou~ agendd. That 

10 was a.ttenti1re:ly put for Sd.turday morning, but we~ re 

ll doinq so good that it h49 been moved up to this 

12 afternoon . 

13 And ..rudge wom.d.ck is J:>ack wi ch the comment 

14 to Rule 42.2 and t.he revis!.ons to Rule 73 , and t..~ere 

15 may be 4 slight snatu on one of the rules w& a.pproved 

1 6 thi9 morning, so we'l l talk about thdt next . 

17 And then i f we have time, which l think we 

18 will, we• 11 go to ! t;em ?1 4r,d ther. t:inish t h e da.y 

19 aqa.in, it we have time - - with Rule 166d that 

20 Judge Peeples is prepared to talk abOut. 

21 so starting -- ar.:d this is Tab 6 in 

22 everybody's ma terials, and it1 s amendments to 

23 Rule 19a, a.nd there is a rt2quest that we ma.Jce t.hat 

24 rul.e consis t ent '""ith Senate Bill 79S, which was 

25 proposed by Senator H.a.cris. 

So, Rdndd.!, '"'hY doni t you tell us , i f you 

2 'tlCUld, what. t.he Senator's concE.rns are a.nd anythinq 

3 in particuldr you ' d like us to consider. 

l-'.R. ~UYKENDl\LL' My name is 
5 l\anda.l Kuykendall. I'm a. leq.isld.tive aide for: 

6. senator Harris. r cover: a: tew issues, J'ur1s 

prudence, luckily, ! cove-r. 
This bill, ! tnink. it came about ~rom 

9 rt.ct.ions for c~cusals 'being ueed for 

1 0 MS. SUSMA.t~: Could we a sk th& speaker 

11 t o s::and up? r mean, the &coust.ics in here a re 

12 terrible ar.d some o: \l9 do\ln her e - -

13 MR. 1<1JYKE:N011LL: Su~e. 

14 

15 

16 steve. 

MR. SUSMAN: -- arero" t hearing. 

C!'.AIRMA!i BJ\8COCI<: Cculd l:>e your age, 

17 MR~ 1<.1J':il<ENDALL : The bill sel!ms pretty 

18 s trd.iqhtforwzu:d co me. 

19 MR. Sl1SMAN: I 'm spedklnq for Luke. 

20 

2l 

n 

(La.uqhter) 

MR. SOUlZS: Y:es. whispered to him, 

I said., " Can you heAr him?• Thank you very mu.ch . 

23 appreciate th<'l t . 

24 

25 

ftaughter) 

MB:. Kli'i.XENDALL; I d o n' t r eall y hct ve 
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much to s a.y. 
2 MR.. SOULES : We need c.\n .tnterpretez: 

3 down here. 

(!Auqhtf,r) 

MR. I<UYKENOALL: I cover public sa!'Qty 
issues, criminal justice issues, environmentdl 

S4fety, environmentAl issues, economic development, 

'I'NRCCf Parks & Wildlite . So it I can't. answer your 

questions en this, ask rne sorn.eth!r.q about th~ park 

10 aystem. Maybe I can do tha t. 

l l But I think. the rr.ot.ion t or recusals were 

12 being used tor o~her things ~at. they weren't 

13 necessarily me4nt: to be used for - - cont.inuar,c.:: , 

14 tri al prep, t.hinqs such a.s that -- a.nd the Senator 

15 wa.s working i n the same direct ion, I think, th.d.t this 

16 committee has been working i n, a.nd that. is t o dea.t 

17 with t.he is sue . .A.:nd the bi ll is pretty 

19 ~t.raiqhtforwct.r:d. 

19 on the thit:d motion for recus41 1 it can be 

20 delayed, ! suppose, until there' s A tinal judgment 

21 made on the C4se, just to expedite the case, t.o keep 

22 it going, to keep working on the case. 

23 And a.s I see it, the proposals tha.t you 

24 will be l ook ing c!l.t today a nd a.mending o r adoptir.g 

25 9Qem to comp lement the legigla.tion, a.nd r don ' t see 

1 that i t 1 s anything contra.dict.ory t.o what we :ce trying 

2 to do~ I think we're wor king in the sb.rne d i rection. 

3 I don ' t reAlly have anything els e to add, 
4 but I'd be happy to a.nswer any questions . 

5 CHAIRMAN BABCOCK: Well, stick around. 

6 They' ll probably uk you ._ bunch ot queotl.ono . 

7 Kl\ . KUYKENDl\LL: Okay. 

9 CAAlRMA.N BABCOCK; Okay. Richdrd, your 
9 subcommit-tee ha.s: taken t his one on. 

10 

ll 

MR. ORSI NGER : Okay. 

CHAIRMAN BABCOC!<: !ell us- where we 

12 are. 
13 MR.~ ORSINGER~ For those of you who 

14 haven't, you need to get the disposition table tor 
15 this subcommittee , a.nd most. especially, t.he recusal 

lEi packet, which is on the table back t here, 

17 And t.he disposition t able covers more t hdn 

18 just t"ecusals. It. covers t.t'l.e entire subcommittee 

19 activity, but you might want to see, succinctly 

20 stated, what. our subcOIM'littee' s recommendat.:.e:ns o:tr:e 

21 on the recusal rule9. 

22 Let me talce you through the in forma tlon 

23 t.hat ' s in the recu:;al packet tirst because this i~ 

24 source information you may 0\!ant to look a t during the 

25 debate t oday, ar,d t hen we~ ll have the three la.w 

1 professors on my convn.ittee correct m~ if I'v~ 

2 misstated anything, and then we• ll have Carl Hamilton 

3 explain the subcornmitc.ee prop osal, which includes 

some but n oc dll of the matters that have been rais~d 

r ela.tinq r.o recusal9. 

6 The first. th1ng that/sin the r ecusal 

packet is Cdrl • s cover letx e.r followed by the 

~ubcommit.tee' s proposal ot wl:at the recusa.l rule 

should look. like. 

10 trnderst:a.nd, hcwe\Ter ~ that the su.bcorr,."Tii!:.te& 

11 met twice a nd thdt Carl ha.s produced this &fte r the 

12 second meeti ng and we hdve not had a third meetinq on 

13 Ca.rl' s proposal. So t.h.::! subcornm.ittee ba.sica lly is 

14 seein9 it tor w;e tirst ti!'l!.e today~ although we did 

15 get: a preview ot it earlier this ~eelt. 

16 Behind Carl 'g p r oposal is a letter from 

1 7 J'o.Jdge Pat McDOwell , who' 9 t he: pre::siding 

18 a.drnir:ist.t:ative judicial district judqe -~ :: dor.' t 

19 know how yo u call it, o:f the administrative region up 

20 there iD Callds -- and his letter talks about 

21 recusals ~nd. then talks 4hout .anoti"4er problem, 4S .1 

22 on appellate opir.ions. 

23 The letter .19 included tor you tc l ook ae 

24 his proposal on recUS'4lS. Cur subcommi~tee hd3 n ot 

25 acte d or. thdt recommendation , but s 1nca we were going 
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to be deb4t inq t.od.ay, I thought you should see it., 

2 and perhaps anyone can defend or attack his pLoposal 
3 on tM.t. 

Bo::-hlnd JUdge McDowell~ s l etter, you st.art 

5 ir.t.o the rules , cons t.it.uticn a.nd statutes that 

6 re!le:ct on recusals and disqudlifications . And 

that• s one- of the problems ·~ith recusals and 

di squalific~tions, ~s that it's regulated in so many 
9 dif!er&nt W<tYS and t:hey ' re not a.ll eonsisotent. 

10 Paqe l is the governme nt code pre-vision on 

11 d isqualification . 

12 P<ige 2 i s the cons t. i t.utiondl provision on 

13 disqualifiC-it.ion . And then I o:tp¢loqize f o.r this- , but 

14 the next. thing, 1nstedd ot being Page 3, starts over 

15 a. t Page 1 again, and that's Rules ot Civil Procedur-e 

16 lSa on recusal .1nd d isqualiticat.ion ot judges. 

17 B~hind thdt is l8b on ~aqe 3, grounds for 

lB d.isquali.tic at.ior,; ar.d recusa.l o f judq9s. Behind t.hat, 

19 on Paqe 5, are the rules ot appellate procedure rule 
20 governing disqua.lit ica1:ion o r recus al o f appellate 

21 j udges. 

22 Behind th4t , on Page 6, is t.he civil 

23 practice and !:emed.ies coda provision t.ha t Randa..l was 

24 jus t talking abou~, which is third motions tor 
25 ~ecusal in r.he game md.tter. 

And behind th~t is a p rovision cut ot t he 

Texas Probata Code about recusals and 

3 disqualifications of statutory probate judges. 

Okdy. In tl:e area o f recusal and 

disqualific:<'lt.ion, pz::oba.bly the most. t'undarnental U";.ing 

to understand is ~hct the constitution i r.d.icates when 

judges a.::e disqualified, but not when judges can be 

recused. A.:.'"ld the st.a.r.da.rds for recusal come out o f 

9 sta.t.utes or rules, dnd. 1 :believe that t.he 

10 .subconunittee has a.rJ::ivad d..t ,a consensus, thdt the. 

11 constitution cdln nei ther be exp~nd..ed. nor n4rrowed by 

12 statute or .rule. So th4t. it the: constitu tion say9 

13 that. a. j•-ldge is d.isqu.aliti~d. tor x, we can't do rules 

14 or s t a. tutes to rt\4.ke .i t l ess thdll X or add Y and Z to 

15 it" 

16 There's also a view, I believe, on ou.r 

17 subcOCMI.i ttee that. we can' t i n· any. way curtail the 

1 8 filing of t.he motion to diacrJ.ality . Oul': rules or 

19 procedure purport to do that by requiring them to be 

20 filed. ten dd.ys be tore heating or trial~ 

21 !t is our c onsensus that that is not. true 

22 for motior,s to disqual i ty, and thQ reason .,;e say that 

23 is that the case l a.\.J appecS.rs to suggest. that it' a. 

24 judqe is di3qua.litied, his o r he.r 4.Ctso a r e vo.id even 

25 if it' 9 net comp1a.ined about ar.d can be raised tor 

the first ti.~ttQ on appedl without a.ny predicdt.e in the 

2 t.ricti court 4nd can be raised sud sponttt oy the 

3 appellate c ourt. It. ' s basically not waiveable . So 

if you come along with the rule that requi res t.hd t a 

motion to disquali:ry be tiled. ten ddy9 ~fcre a. 
trial, it's our view thdt. c.h-tt's ur.constit.utiona.l. 

Ncv, recusals , Which ~re not a crea~ure ot 

the cons titution, we think a.re: subject to r~le 

a ut.hori ty or st:a tu tc!:'y a.u thor l ty on timing. And wha t 

10 ...,e need to concern ou~sel.ves wit:h is that all of t:he 

11 tirr.es that are in t.he s~atuc.es a nd the .cules be 

12 ccn9 i st.ent , or it we can' t make them consistent, tt'.a.t 

13 <1t l l!a.S t. our rule no t purport. to suggest that 

14 so."llething is true acr oss the boa..rd wh~n, fer example, 

15 it d.oesr.' c. apply in pr oba.t& c ases, in che statut-ory 

16 prob~te court. 

11 Now, the .'.. $SU~ ot timing was deb.at.trd by 
1a this adviso:-y committee in its ldst ccn-,mi ttee cycle, 

19 a..~d the initiative came trorn th@: T'.axA.rka.na Courc of 

20 Appeals which '1114S ra.ced with a case where, within .:en 

2'1 days of tridl, one' s l .it.iqa.nt. went out and hired 

22 someone who ·llidS -- :r don't rema"!tber the exc~ct 

23 connection. It was --

24 HON . SCOTT BRISTER : Son of the judge . 

25 MR. ORSINGi!:R: -Son or naphew or 
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somet.hing . And t.ha t :.Ja,s w1t..~n ten days ot t rial, 

2 and the rules did not permit you to tile a mot~on to 

3 recuse or disqu~lify within ten days of trial. 

And so th e recusa.l wa. s denied d.nd it qot up 

s to the Texarkana court ot Appe4ls and they decided 

6 that you just h.ave a.n ir.herent r ight to complain 

7 about something like that even if it occ urs wic.hln 

8 t en days ot trial . 

9 k~d then - - and I 'm not suce I c an 
10 pronounce the name c orrectly - - Judge Blyle or 

11 Blyle -- :S1yle, who was on the Texarkana Court of 

12 Appeals, get interes ted enough in it that he wrote a 

13 La.w Review article on it which e.x4l1lined a lot or t.his 

14 in detail. 

15 But. the bottom line vas ~ha t it pointed out 

16 tor this ccm.lfl.i ttee t he l &st tiro& tha.t t he ten-ddy 

17 r:ule o n recuaals vas a problem, e specially tor even ts 

18 tha t occur within ten days cf trial, but even for 

19 events that occurred betore te.n da.ys but tha.t you 

20 d.idn ' t know about until ten days b(ifore trial. 

21 So in the las t .r:ottnd, on se:vex:a.l ditterent 

22 days, we debated the timing question and made 

23 recommendations to the Supreme court, l,(hich qot 

24 t:orwarded in t.he la.rge rna.s s ot r ules that h ,,\Ve .not 

25 been acted on yet.. 

A.."'ld when Bill Dcrsaneo said t his morr,ing 

th~c we oughe to wo rk on che basis of our last 

3 comm.ittee product. rc1 t.her thd.n on the bas is ot the 

existing rule, I think "hAt Bill. was saying applies 

in this situation, that we had a lot o f debate and 
6 dna.lyses, and. thi s commit t ee voted out a Rule lS"! on 

7 recusctls, which our subcomcni t.tee t hought should be 

6 our starting point for dQbate !:"ight now rat.her L'1an. 

t.ha exi~ ting rule. 

10 1\nd so when you lcok at Carl " s worK product 

11 here , you're qoing to tind that the foundati on fo r 

12 this Wa9 the advisory committee's .recornrnendd. tion to 

13 the Supreme Court in the l ast cor!'.mittee cycle, 

1 4 r.og&ther with changes t hat our subcommittee is 

15 recommend.ing right now. 

16 I don ' t. i n any wc2.y think t.hdt you should 

17 assume that because- t he advi sory committ ee before 

18 vot.ed it out. t.ha t i ~, s :necessarily good, but I just 

1 9 want you t o know that ou~ Stdrt in9 poi n t was the 

20 final product. that this com.-nittE:e voted out the last 

21 time . 

22 And the timing issue, l might jus t touch on 
23 briefly, i s that you have issues reqa.rding attempting 

24 to curt.llil a. constitutional .righr., but. then you h c1\1e 

25 r.he issues of "WhAt do you do, !ile within ten 

days" -- says the ordin4ry rule , is that u\llhen d 

2 motion to recuse filed ~it.hin t.en da.ys: stops turthe:r 

proceeding. " 

Al\d dS I recall, the l a st time the 

COI'NT.,tttee met, we decictad t.hat i t something came up 

6 or was discovered within ten d..4ys o: the cria..l or a 

hearing that we would. SJet up a parallel track so Uat 

t.he cour t proceeding could go on during the day but 

9 that the recusals 11ould occur -- the r ecusal hear:ir.g 

10 would occur in the a!te~noon or in t he eveni.r.q in 

ll such a "«i!J..Y as not to obstruct the ordir.ary tri4l 

12 process. 

13 .~nd l beli eve i t Wds cur view, if I 

14 remember the d.eba.t€: correctly, chat. if a. motion was 

15 filed that close to t.ria.l and it d.id.n' t. get you d. 

16 continuance, a.ll .it got you was a. parallel proce.eding 

1 7 on r ecus.,_l, t.bAt. l.,_wye.rs would quit using recusals as 

1 B d dis:qui :;~ ed motion for contir.ud.nce because they 

1 9 di<1n' t i.n !a.ct continue the case i t they were tiled 

20 sc close t.o tri al . 

21 'tha.~ idea. ot a p6.ri!1.llel procetding was 

22 picked. up in sena.t.o~ !fa.rris · std tUte, which is back: 

23 here o:-a Pe1qe 6 o f the a.tt.sched mdterials , beca~se, dS 

24 I unders t and thi~ pr ovision, the trial cou:ct, on a 

25 third motion to rec use, can con tinue ::o presid~ over 
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t.he case, sign o rders and. mov e the case to fino.l 
2 dl.sposition. 

3 That concept, that it it's a third recusa.l 

in the sa.m.e C4.Se t.hd t you go ahead with your 

pro ceeding a nyway re:gdrdless ot the recusa.l, i t you 
6 will ~ is a leglsldt ive endorsement, 4t. ledst at some 

poi nt, that a parallel proceedinq is p r eferctble to a. 
aar a gainst continuing with ::.he case just beca use the 

9 motion is tiled. 

10 N'ow, s eparate dnd a part from the t i ming 

11 issue , last time this convni t.t.ee debated. a lot on the 

12 g r ounds. A..'\d Judge Bria ter got innervAted in the 
13 issue d.r.d c.une up w.:..th a. propose d =ule, 4.l'ld I beli eve 

14 thdt it was folded into our ulti~ate proposal . But 
15 at this point, I ' ve lost memory ot it, and. I t hink, 

16 Sco tt, you have , too, haven't you , lost-- as to 

17 whether it was --

19 HON - SCO?T BAlSTER : I found it on my 

19 hard disk, d.Ct.ua~ly, a..nd. the committee's deed 

20 incorpora.te3 mos t. o f the important th1nqSJ . I was 

2 l qo in.g t o ask wha.t:. hdppened t o (a}, (b) , (c ) and 

22 erveryt.h i n.g .al:re, which i$ the current. rule lBb, 

23 because we hAd made some changes on tha.t., too, 

24 because, it you' ll notice, it' s one ot tho9e rules 

2S that alwa ys refers to judqes a s (E ) a.nd needs sorn.e 

attention . 
MR ~ ORSIUGER; Well , this time a r ound, 

this 3ubcommi.ttee has not debate d grounds. We've 

only deb~ted timing !sgues . And I think t hat our 

5 deba te l ast t i me on grounds was very appropri a te 
6 beca u s e I think we n l l aqree t hat the const1 tut.ion, 

the statutes 4nd -:.he rules are not consistent, cl.nd 

they should be, especially s-ince ma.ny pr4ctitioners 

9 prac t i ce out ot t he rules of p rocedure and might be 

l O led awr y to what th~ statutes sa y o r what the 

ll const itution says . 

12 B'llt. t.hat. ~ :i r.ot part of our subccmmittee 

13 presentation today because we have not ava.lua?:ed the 

14 grounds tor recusd.l or dis:qualitication~ We've. only 

15 been dealing with these timi ng issues, mo:ce or less . 

16 So we ' ve been d ea ling wi t h 18a r<'lther than 18b . 

17 Now, the last. separate rn4tt.e: , really, ot 
18 concern is the issue o f sanctions, d.nd there a.re 

19 different c"ncepts of sanctions that float through 

20 these dittersnt: p r ovisions. And t herQ are 

21 s:ur;;r;;esr.ions that are made , like J udge McDowell 1 s 
22 lutt:.~r , ! bolieve, would like to invoke cor. t.empt 

23 power and to order ":he payment of tees o r costs. 

24 Rule i9a itselt , as it now exists, t~<\S d. 

25 sa.nc t. ion provision that cross re:rers to :he discovery 

1 s anctions, I believe . Sortebcdy check me on that --

2 o~ B!ll, do yo~ kncu - - carl, is th~t right? 

3 There is -~ even in the 18a., as i t exists 

1n the current r ules -- I believe that t he r e is 4. 

Sdnc::.ion rule tha.t just cross refers to the discovery 

sM.ct.ions. 

Yes. "Sa nctions would a.pply under the 

existi ng rule 1! the judge is convinced. tha t the 

motion to ri3CU9e Wd $ brought sol ely for: t he purpose 

10 of del t'l y and 'Iii thou : sufficient cause ." 

11 There's i..ssues ctOOut:. whether that is the 

12 pro~r measure o! sdnction 4r.d whether 'the sa..nctions 

13 ava.ilable ought. to be t.!'le discovery sa.nctions or 

14 ·~he ther it cught. t o b~ a di f f e r ent sanction . 

15 Also, Se nd.tcr Harris# bi l l , r bel ieve , 

16 contdins its own sa!"ICticn prevision, does it not7 

17 Y~s. 

19 ~ou' 11 se~ en Paq.e 6 .o! the materi~ls . •It 

19 you ·ieny a. tertiary motion" - - so it doesn't apply to 

20 the first two -- " the court sha.ll awdrd reasonable 

21 a.nd necessa:y a.tton~ey' s fe~:s and costs to the 

22 opposing party, a.nd t.he: attorney &.nd the p<\::ty are 

23 jointly and. several.!.y .lia..ble tor ~his award, and the 

24 .fee$ and costs have to be paid before the 31st ddy 

25 .arter- th e ord.er denying the mot.t on unless the order 
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19 properly superseded.·~ 

Hov you would supersede d motion is ur.cledl': 

3 to me beca use the moti on is not appeal able. The­

denial ef a. tertiary recusa.l motion is only 

r e viewable on appeal from the final judgment . 
MR . SOULES : Not r ev i ewable. 
MR. ORS I NGER: Not r eviewable on a.n 

interlocutory basis is wha t I should say. 

MR. SOULES: Not reviewable, period. 

10 MR~ ORSINGER : Not review4ble , p~.riod . 

11 Okay . Well , yo u can dppeal the denial ot d 

12 .recusa.l wi t h the fina l jud.grnent bot h under the rules 

13 and undar tr..is Sendt o r Ha .rris' statute . 

14. r~m a little concerned t'lbout the tdct that: 

1 5 there's no interloc-ut or y a.ppeal but: you hav~ to pay 

16 within the 31st day .. tter the or der is rendered. , 
11 unless itt s superseded, but I don ' t know how you 

18 3upersede an order that is not appealable . 

19 Anyway, that 's something we have to figure 

20 out because the statut e just simpl y may not "l'i'or k well 

21 with our existinq concept of appella te procedu ~~ . 

22 But, b4 that as it may, what I'm pointing 

23 out is ~hat tha issue of sanctions, there 4re 

24 ditterent ideas about when sanctions should he 

25 imposed, whether they're ma.:ndd.tory, whether you 

should specity that 1:hey are b1ndir.g on the lawye r as 
2 vell as the c.lient or not. 

3 And so those a.re principal issues thdt I 

9 

teel are open ror discussion. Now, I would invite 

a.!lyone on the subcommittee , especi ally any of the law 

professors, to either modify wh4t ! said or add to it 
4.5 you see fit:. ~..nyone'? 

8.1.117 

PROFESSOR OORSANEO: Well , it's 4 

1 0 little of t to the side, but l'rn jus t sit.ting her e 

11 thinking tha t probably by the next meeting we ought 
12 to rr.a.k.e addi t.ional. copies of the er.t.ire 

13 recod.ifice.tio n d.ra.tt wit.."t side-by- side compArison d.P.d 

1 4 give tha t to everybody. And, you know, I have that . 

15 The court has it on its syst.em . 

16 Justice Hech t, would that be premature to 

1 7 do that: or would. tha..t. be advisable to do that now? 

18 JUSTICE H£CRT: N'o. It's the work 

19 pro<1uct. ot the prior comrn1tcee, and 1 think ,.e ouqhc. 

2 0 to -- people here ougn t to be aw?.re of i r:. . 
21 MR. ORSINGER: Wel l, i n support of 
22 t.hat, some o-t t.he ma.t.eri.als that all of the 

23 subcommittees a.re asked to look at t.his cycle ~er~ 

24 looked at las t cycle, and recommendations were d.raw.n 

25 from them dnd they were woven into our work product. 

Perrect eXd.'ttple is that ..-e got a.ssiqned 

2 ?rotessor Hazel's proposal on the venue rules which 

3 we used before and massaged into a set of rules that 

this advisory committee thouqht wds a good set dnd we 

5 !en t it to the Supreme Court, and now it shows up en 

6 ou.r dqe:c.da aga.i..n. 

And I don't even know that ?a~ Hazel 

resubmit t ed it . It may hdve been scmeon& elie who 

r~submitted it. i n the mistaken impression that it. w49 

10 Carl Hm i l ton ' s com.rni r. tee:' s work product on the Std.te 

11 sar Rul es Committee -- or r may have misstated t.'1e 

12 n4D\e o:: the com.11ittee . 

13 But. in a.r,yway, you l<.nc•,.., ·de car,, on our 

1 4 subcornrr.:i t t.ees and even d t the ger~e.r:d.l CO>n."ni ttee 

15 leve:l, we can :really spend. 4 lot o t t i me rehashing 

16 stuff thdt we've. dl t:eady ha.shed ttu:::ough , ~r.d I 

17 certainly dlh not suggestinq that any vote is binding, 

:;.e but just t.hat we've ccvered a lot. o f ground. dnd t.h<!t. 

19 we ought to know what that ground is ;o that our 

20 debate i s educated b y wha~ we ledrned from che 

21 edrlie: debate. 
22 Blaine, do you Wd..."l t t.o add anything? 

23 PROFESSOR Cl\RLSON: No . 

2 4 MJL ORS1NGER: Oka y . And , Alex, a.re 

25 yoU Stil l With US? ! think --
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3 

PROFESSOR .1\LBRIGH.T: I'm h ere . 

MR. ORSINGER: Ot.ay . 

Then whac I would propose t ha t ~e do at 
4 t-his point is g o t o C~trl.' s proposed Rule 134 and tdk.e 

5 a look d c. it line by line a.nd para~raph by 

6 paragr a ph. And chen, unless i t come$ up in debate in 

ca.rl ' s discussion, '"~e ' l l look dt J'ud.ge McDowell ' $ 

proposal 4n<1 jus t k1nd of puc these issUe9 i n p1ay . 
But l' v e ~ls k.ed carl t o basic ally go through 

10 i t. on a l ine-by-line basis because t.hese a.re no t 

ll amendments to th& e:dst.inq itule 18. 

12 This i s rEtally the l a st subcornmit~ee -- the 

l3 l ast. tull conwitt.ee' s pro posal t o t he s upreme court 
14 .s.s an 4l'nendment. to 1 9a. with CLd.ditiona.l changes that 

15 we' re pr oposing- now, a.nd I teel like all or it ought 

16 t o be fair g-ame. And so I reall y fE::el like we ought. 

17 

16 

19 
20 

21 

22 

23 

24 

25 

to put all of these concepts in play a.nd see what the 

c ommit t e e thinks . 

Sdrah? 

HON . S~.H 0\IN'CAN: Are the 4ddi tiona1 
changes noted or, the pu.bl!c: house? 

MR. ORS UWER : No. We do .not have a 

r edline that compar&s ~£is to the existinq Rule l 8a . 

CHAit'U-iAN BABCOCK : Richard, just let 

~e -- let me be cle4r about - -

HON . SARAH DUNCAN: To tl".e existinq 

propos al t.hat ' s before the Supr ente Court? 

3 .Mlt . ORS1UG.£R: We don't have 4 !'edline 

4 as aqdins t this: cornmi tt-ee ' s: p;oposal t:o the Supreme 

5 Cour~ e i t.ber. 

6 so !n light of ~~at, my suggeseion ~a~ that 

we qo t hrough it so t ha t edch concept i s idenci tied 
a .utd. we're a.ll fa.mil14.I with wbd t it i s. 

CHAIRMAN BABCOCK : Yeah . Let me just 

10 be clear a bout what we ' re doi ng here . The matters 
11 that t:.he court asked. us to cons ider is, one, to 

12 conform 18a to Senat e a-ill 788, a.nd r t.a.ke it that 

13 carl'9 proposal doe~ thdt. ! t l ooks like it doe5 

H it . ilight? 

15 MR . OR.SlN'GER: It wa.s our dt.te:r.pt t.O 

16 f old. t hat into t he rule --

17 

16 do it7 

19 

20 r.Jle. 

21 

CHA!RHAN BA.BCCCK : Your int:ent was to 

MR . OP..S INGER: scratch it ir~~o the 

C!'.li!RHAN BhBCOCK: Okay. 

22 MR. OR.SI!IGE:II: Ye9 . 

23 CfiAIRUAN BABCOCK : And then the second 

2' assignment was to mtJdity lila to !"etlec~ the 

2S suggesti on s of the Judi c i al Cdmpdign Fin4nce St u dy 

Committee . 

l<ffi. . OR.S!NG~R: And we did that also. 

CHAIRlii\N BABCOCK : Oka.y. So that' 9 - ­

MR . ORSINGER : ! n doing those t.wo 

things, t.h.d.t nc1turally led us ~o cU.!!icussions to d.o 

other things. Ar.C. go --

CHAIR1~N ill'-lBCOCf<: Tha.t ' s okay . 

MR. OIISINGEII: if you would like to 

l i rni t our t ocus jus:: to those changes, we Cdr.. 

10 CHAI!U<!A~ BhECOC!<: I' ll tell yo•> what 

ll I'm trying to do, ~h.ich is p.rocedu.ral. You Clid those 

12 two things d.nd ther1 you did so..-ne ot.he.r: s:tutt . 

13 MR . 0!\SINGllP.: T<ue. 

H CF.AIR/11\N BABCOCK : Ok4 y . 

15 tc the extent that Randal wants to stdy and 

16 hear t he other stutt, he is more than welcome to 

17 stay. Sut just ln respect of his time, it appears to 

19 me ttdt although w&'ll p~ob4bly tdlk about it, 

19 certainly the rath er. mechanical eft:ort of fo l ding in 

20 Sena.te Bill 788 into this .rul.e has been done . You've 

21 dcconplished that. P:nd ""e' ll ta.lk 4boc.t the d"!!tails, 

22 but I ' m just tryinq to ce respectful ot Ra.nde~.l' 9 time 

23 it he ~ants to - - if he ~ants to duck cut 4t any 

24. time. 

25 T~'1e o ther thing 1' want t o b~ .respect.!'ul ot 
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l is J'udge Womack who is back 'Wi t h the r-ev is ions t.o the 

2 rule tha t we. .s;;a rte<1 this morning . And so if we• re 

3 going to talk about three things on Rule lBa, the 

co n!'ooninq wi t h the s ena te bill , the implementinQ" the 

Judici.:Ll CcliT\paiqn Finan ce St.udy corr.mi t t:.ee .tnd ot.."le.c 

st.ut!, that's goinq to take some t1tne , don't you 

think? 

9 

MR. ORSINGER : All of it wi~l, yes. 

CHAIRMAN BABCOCK : Yeah . So would you 

lO be otfer,ded if we get --

11 NR. ORSINGEII : Noo a.t dl. 

12 CHAIRMAN BABCOCK: Judge Wocr.a ck out 

13 of t h e way? 

14 MR. ORSINGBR : Absolutel y not . 

15 CHJt..!RMAN' BABCOCK : Because I think 

16 that'o !dir1y --

17 
18 

19 

20 

21 

22 

23 
24 

25 

MR . ORS!NGER: I ~m here for t he 

durat.lon, and so is Coirl. 

CHAIRMI\!1 B/'.BCOCK : OX4 Y. thi nk 

Uut' s r ather beir.g respecttul ot his time, too. 

tha.t okay with you? 

MR. ORSINGER : Yes . 

CHAtRMA..~ SA&COCK: ! s th.s. ::. o ka.y ·...-i th 

you, si r ? 

MR. I.<UYKENDJII.Lt. : ~es, s ir. 

Is 

l CHA.Iru-U\N BA.!\COCK : Oka.y . J'udge Womack, 

2 can we turn to your -- because I think th&re W4S, 

3 perhaps , a sna.fu on 42 . 2 -- not a snafu, but somebody 

4 pointed out s ome thing . 

.5 HON . PAUL WOMACK : I t.h.L,k it' s 

6 technicall y known as a. ql1 tch --

~Laughter) 

HON . PAUL WOMACK : which I had 

9 forgotte n a.bout att.er -- s1.nce the time that I wrote 

10 t.he le t ter with t.he p:r::oposed. .cule changes to 

11 .Jus t.ice Hecht:. 

12 The Tenth Court ot Appeal s has pointed. out 

13 that Rule 42.2(a) , as it 11tez:-a.lly was writte n, says 

14 that an appaal. cal!: be dismissed 1!' .:he o1ppellant 

1S withdraws his or her notice ot 4ppeal . 
16 And under Rule 3 , the state is neve r the 

17 appellant . Even when the state appeals, it .- s not. the 

18 appel lant. But the t.errn a ppellant 4..nd the t.erm 

19 dppel l ee in crimir,a.l cd ses appl y only t:.o the person 
20 ~no is charqed w1 th the crime. 

21 Arl.d so the sta te's attempt to dismiss iteJ 

22 a ppeal in the St ate aqa in3 t Miles, which 1~ c i ted at 

23 the bottom of t.he page there, was hel d to be fo:~r 

24 .nothing. 

25 So that seemed to be probably cont~ary to 

wha.t. we a.ll int:.e nde d to de , .and it. actudlly 'o'i'dS jtlst 

a. qlit.ch. That's an intez:::media. r.e cha.nga I made . 

3 Evft r:ything else in here was a n att.empt to 

t. L" y to wri t& down the other things that. we r.alked. 

about this morning. 

CF..A!"R}II.J\N .e.;..acocK : Okay . Let's ceal 

with 42 . 2 tir-st. Does r"J.nybody hdVe a:ny problem? 

Sill? 

9 ?R.OFESSCR OORSANEO: J'IJdqe , does it 

10 say -- i t:. sa.ys withdraws. Vlha t does it say r...o\oi? :ts 

ll i t "lt.s nc::ice of appeal '' ? 

12 C.ON . PAUL WOM:l\Cl< : It now sa.ys .. his 

13 notice o f ~ppeal or her notice of appeal . " 

14 PROFESSOR OORSANEO: No . I mean in 

15 yout" corr-ected dr:4~t . 

16 .EON. PAUL WOMAC?: ~ Ye~h - It ·~auld S4Y 

17 

18 

"its. " 
Cl!Ali\MAN Si\BCOCI<: Everybody should 

19 hdve the redlined version . 

20 PROFESSOR OORS1\NEO: r.nd ! don' t know 

21 enough 4..boUt. this to t\.no'Jrl whet:her i t's a..l~ a. ys an it, 

22 but rm getting t.he imp r ession thcs.t the party tha.t. 

23 appeals could. be .u: it cr it .-ould be d h.is OI: a. 

24 he.r. 

25 HON. ~AUL WCt-f..ACK : Uh-huh -
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MR.. SOULES : "The~" 

PROFESSOR OOR.SANEO: .. Th.e ootice or 

3 appeal." 

HON. PAIJL WOMAC!< ; Okay. 

PROFESSOR OORSi\NEO: And is it possible 

~o hdve mor~ th&n one appellant? 

HON. ?AUL WOMACK: Sur&. 'feclh . 

PROFESSOR DOR..SANEO: Then I'd say ••and 

appellant withdraws the n otice of appeal." 

10 MR. EDW~OS: The other appellant might 

l l not like thA t . 
12 HO~. SARAH Ot1N'CAN': If you have 

1 3 multiple det'endant-s, there may be: more than one 

14 notice. 
15 C!!.'\IRI11\N BABCOCK: SpeAk up, Sarah. 

16 HON. S~.H Dl1NC~.N: It you 've get 

17 multiple detend.a.nts, Chere may be more than one 

18 notice of 4ppe4..l . So to sa.y "t.he notice o f appaal" 

19 doesn•t seem right . 

20 i'ROFESSO!\ DORSANEO; Why don' t we just 

21 say if oka.y . "I f a pa.rty that appeals wit.t'.dra.ws 

22 notice of a.ppedl . 1
' 

23 HON . SARAR DUNCAN : I like "'its." 

24 started u$ing it in opinions just. because it~ s --

25 CAAIRMI\N BABCOCK: Ralph Duc;gins. 

complicated. 

1 the :>tate? 

MR. DUGGINS; Okay . 

CP.AIR!1J\N BABCOC!<: Hang on . 

HON . SARAH DUNCAN : It gets too 

CHAr !U-lAN lll'\SCOCt< ; Ralph D>.lgg~ns. 

MR. DUGGINS ; Wb.o signs th1S it it'S 

8 HON . PAUL WOMACR ~ Who signs t.h.e motion 

9 to di smiss? 

to MR. DUGUINS : Yo~ say that the 

11 a.ppella.nt m11s t person4lly sign the wi thdrawa.l . Wl'~a t 

12 happe.t9 ,in t.he even:: it's the sl:,a.te that. seeks 

13 HON'. PAUL WOMACK: The state is not an 

14 d.ppellant. The s tate is --

15 MR. ~ DUGGINS: 1 thcu~ht that's wha.t 

16 you 're making it o n your comment, says that thi s is 

17 being replaced by a p4rty that ~ppeals . To re~lect. 
18 that. the rule a.ppl .i.es to the state, rrn just as:<inq: 

19 What happens when the st4te seeks to wit.hdre.v --

20 HON . P}\UL NOXACK : When t he s t.a. te 

21 9!!eks - -

22 MR. DUGGINS: -- notic e of appeal? 

HON'. ?AUL WOMACK: - - to withdraw, 23 

24 suppo3e that the <!t~orney rep.r:esentinq the s:;:ate 

25 MR. DUGGINS: Well, :C'nt just 

1 cl.arifying : The .stt.orney can sign it? 

2 HCN . ?AUL WCI'.ACK: Uh-huh . Yeah. But 

3 in t he last. sent.ence tha.t ' 9 been a dded there where it 

4 sdys: .. an appellate," t hat can only refer to a 

5 defendant ln a c~imin~l cdse. rt can' t be che 

6 state . It's Rule 3.2 . 

7 H.ON. 'rOM LAWRENCE: This is just. a 

8 m4t. ter ot 9L'Am.rtt4 r . Should it. be ot a party who 

9 a.ppe.,.1S 11 ins:tea.d cf '1 that." ? 

1 0 MR . ORS XNG£R : Judge Womaek:, C An' t the 

ll st.ate a.p~al it the:.:e 1 s like a suppression hedrin9 

12 q.rdilted and t.he p r osecution 1s dismi,sed e arly on? 

13 HON. ?AUL WClo"ACK : The state can 

14 appeal, but. the tern appalld.nt dcesn' t apply to the 

15 state . 

16 l<l! . ORSINGliR: Okay . Okdy. 

17 HON. XICH).EL SCHN&!DER: How does the 
18 state get o~;t of it, tha.t.'s ){ha t 's: his que3tion . 

19 CH...~lRl~.N SA.BCOCK ; Okay. Where are 

20 we? 

21 
22 

23 

24 

25 

11R.. SOULES: I mcve we r~cOfT' .. i'!lend the 

changes r erlected en 42.2. 

CHAlRHAl\ BABCOCK : Okay. 'i'h~r€.' s been 

some suggestions of languaqe . 
be " t.he p4rt.y who appe:d.led. "' 

Carl says it ought to 

I think tho. t.' s p:-obdbl y 
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1 right. . 

2 MIL SOULES; Subject to somebody 

3 vrit.ing better grammar, if they want. to. 

CHAIRMAN BABCOCK : Bill~ are you all 

5 eight with that:? 

6. PR.OE"ESSOR OORSANSO : Well, I ' rn happy 

·,lith "pa.rr..y that. .sppea...led. "' It seems t.t".a t. thd.t could 

8 be, you Jc.now, ind.ividuals pl.us the state . I hAve a 

9 little trouble wi.th -- r don't. like "its not.ice of 

1 0 c1ppe4l" if it's a.n individua.l. I just don• t lik e 

11 tha.t . l can't 9Qt up to t hat level yet:. But. 11 t.he 

12 notice of a ppeal " i s clear enough to me. " If d. party 

13 tha.t appealect withd...cd.ws" -- you know, or jus t " notice 

14 of appeal . " 

1 5 l!ON. Sl\AA.H OUNCI'.N: The more 

1 6 4-l\droger.ous: our socie ty gets, Bill ... 

17 PROFESSOR DORSAN£.0 : I don' t. len ow if 

19 dgree with that. at all . 

i 9 CAAIRMAII BABCOCK; Okay. l\ny o ther 

20 comments t.o t.his rule? 

21 ( No response) 

22 CI!AI!U11\N B~.BCOCK : All right. . !'11 

23 second Luke's rtot:ion thd t subject to thoe qratr.rn.d r, 

24 whether it' s who o r that or its or his or her or 

25 thair, everybody i n f a vor ot this rule 0.9 redrafted? 

3 

10 

Everybody r:-a.ise their hand . 

Anybody opposed? 

(No respcnse) 

By a.cclamationr 42.2, with gra.mmar revised, 

1 a recommended. 

So now we' re qoing to 7 3 and the fo r:m that 

the court has -- ;t.nd Judge or Bill, either one, do 

you have addi tiona..l l a.ngud.qe you'd like us to .look: at 

or talk a.bout? 

(Discussions ot t thQ .record ) 

11 CH.ArRMA-N BABCOCK: J"udq.e s --

12 MR. SOt;U:.s: I'v~ been t.alking with the 

j3 Judge here. And. we're goi.J\g t.o put, "t~i t.h a copy ot 
14 the otti.::::i.:tl torm." at the very end so that it's 

l S parallel to first sentet'lce. There~ s d typo. 

16 

17 sorry . 

lS 

19 Luke. 
20 

tHE R.E.POR!gR: car. you speak up7 I'm 

CHAIRMJ\N .BABCOCK: Yt:dh, speaK up, 

MR~ SOULES: All right. 13 .2, 

21 noncompliance, in the f irst line after tl"~e wor d 

22 Application is not. "That 11 wot!l.d be inserted there. 

23 Just a typo . 

24 }ro<..R,. YBLENOSfCi: And the COIT'JTUl in thd t. 

25 sentence . 

MR. 50\J!..ES: rn the third line it 

2 says , •with a copy of the official t orm, " which is 

3 wha.t we talked dbout, but in the last sentence - - in 

the second sentence . those ~ords are not pr~sent1 and 

they shoul d be. And he's \'ti lling to put them in , 

6 too, at the end or the secor,d sente.t.ce d.S well a$ ;:he 

f irst sentence. 

CHAIR..'il\N aABCOCl<: Okay. Luke, you' r12 

9 talking about 73 . 2 1 r.oncompliance? 

10 MR. SOULES: Right. 

H CIIAIRMAN BABCOCK: Okay . 

12 >Ul. SOULES: So t.."t..tt after the CoULt of 

13 Criminal .Appeals cle.ck doesn~ t file it 41\d r~turn it 

14 to t he clerk ot the c~nvict.inq co::-uz: t , and the cl;erk 

15 ot the convictinq cou~~ will r&turn the applicd tion 
16 to thee person who filE:d it with c1 copy of th~ 

1 i official forrr . . 

19 CAAIRKAN BABCOCK: hnd :so you' re 

19 suqqeg ting adding "with a copy"'? 

2 0 MR. YELE.NOSl\'f: But th~ defe.cc may nQt 

21 be tha.t it's en the form. It ma.y be cha.t they put it 

22 on the fom and t.he Cour;t ot Crimir.a.l Appedls hds 

23 s a id, "There's sorr,e c:-ucial intcrmatior. missi!'kq," so 
24 don• t we need to repeat "'with not~t.icn of the ·iefect 

25 ar,d inst-ruction to remedy t he detect and return it 
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tor - - return the application ." 

HON- SAR.Ai:! DUNCAN: ~hough t we 
ch.tnged t h e l angua ge t o .. not or. the f oon." on t he 

first sentence t.o address --

MR . Yr::LENOSKY: Sut the fir• t 

sentence --

HON. SARAH Dl1?ZCAN: - - precise ly tha t.. 

Why ~ouldn' t we j u st c hange it on t he- -

MR. YELElfOSKY: Well, we kibitz 4 

1 0 lit t le bit a tt.a.rward.s because 1 ha.d sugges ted 

11 socn.athing o n th4t l.!.ne . And t he second sente nc e 

12 allows bro4d.er lati::ude for tt·~e court of Cr iminal 

13 Appedl9 to send it back €ven it 1~ is o n t he correc~ 

14 form, but. i t there 1 s some other d.efect --

15 MR . SOULES: Le t me t ry t.hi s , S t..eve . 

16 Even if i t i s on the CDrrect fo~ and it' s messed up 

17 some how, why not qo ahead a.nd s e:1d them a.no::.her 

1 8 fom? 

1 9 
20 

21 

MR. YeLENOSKY : Well, sure , bu t - -

MR . SOULES : So 

MR.. Y'ELENOSKY : 1 don~ t know. I g e t 

22 lette rs from prisoners sometimes, too. Bt:.t. i f y-ou ' re 

23 sending-- i t you get i t and it' s defective and you 
2 4 jus t send t hem a. f orm, I don't know 

2 5 MR . SOVLRS : That was the first. -- 1 

just wanted t'O g€t tha.t first piece ou t ot it. So we 

would add a t the end ot t he second sent enc e t he 

woz;ds '"wit:h the notat.ion of th40!: defect. ud d copy of 

the o f ficial torm." 

5 Okay . So thE~ trial clerk t orwa.rds: the 

6 Court. of Criminal Appeals cleric's ncta t.ion ot the 

defects a.nd then sands another :form. Does th4t close 

it •;:p? I s t.h4.t okay with you, ,J'udge? 

H.ON . PAUL WOMACK : (No v erbal. 

10 response .) 

11 M..~. SOULES; Okay. With th4 t., r move 

12 tha t ·,.1e adopt 73 .2 , and t he J udge has success!ully 
13 a.;read wi~h that. . 

1 4 CHA!R!-tMN BABCOCK: Okay. Jf .1.1 ~eccnd 

1 5 tha t. .1\.ny comment -- a.ny dip cussion a bO'Jt. 73.2? 

16 MR . EDWARDS: Oi<! d.nybo<!y say anytninq 

1 7 about the grarr.mar, or vhd tevar it is , on that first 

19 line7 

19 l!o!R . CHAPMAN: They put " !:hc:\tu .a. fte~ 

20 the - -

21 MR. EDWARDS : Oh, " that ." Okay. 

22 Thanks . 

23 C!-!Jo.I RHAN BABCOCK! Any other; COrMl.ent.s? 

24 
25 

Yes, sir '? 

!-'~ . JEFFERSON: I' 11 tell you, the one 

reser vation I woul d l'.ave is thdt if I ' m s:it.t.ing o n 

the Court of Cr iminal Appeal! d_nd ! a1n thir.king most 

ha.be.a.s corpus p&ti tions .are tri volous I it seems to me 

r woul d have an i n centive e <!ch t ime one Cdm.e up , 

whether it' :3 on the form or not, to find some defect 

6 a.nd send it back do\.tn a s often as possible unt i l the 

prison<i'r gives up . And I just wcnc1er whether that ' s 

a. qood policy to ta.ke. 

t"'R. SOULES : don~ t. t hink we c4n f ix 

10 thc:\t it it' _; a prob lem. 

11 Mlt . JEFFERSON: Well, wha t lf the 

12 prisoner sends up a t'orm. tf~e!t. is net on t.his term. but. 

13 it contc.\ins ..averyt.hi nq proper for complair.!.ng d.-bout 

14 SO.'Tle confin~!T.e:n t, t.h.a-.n wc.uldn ' t tha t. pr1sone:: ha ve a 

l.S constitucion4l right to have the habeo1s cor pus 

16 reviewed? Even i t .!.t.' s not on this tonn and even if 

17 there ' s d minor - - or i f it' s on thi s form t!nd 

lS there•s 4 w~nor detect, wouldn't there be so~e riqht 

19 ot co.r.stltu tiona.l r•1v1e~? 

20 ! don(t know. I'm just putti ng t ha.t out 

21 there. I think there's some problem with the ru~e, 

22 in my opinion . 

23 CAAIRJ.t.AN BABCOCK : i'iell, ! think maybe 

24 what you're saying is : !f the court tCJok this rule 

2 5 a s em opportunity to der..y ha.beas corp1Js o.n the rr.t~ri ts 
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3 

4 

5 

6 

b y couching i t in terms of t he d~fect, I wouldn' t. 

t.hink that tha t ""ould be the inte-nt of t..~is rule nor 

cr~e i ntent. ot t he court pcomul9a.ting the r ule , 

1>!R. JEFFERSON : Oh. don ' t think 

t ha t ' s the i nten t , but - -

CHAtlL""iAN BABCOCl<": And a.a l onq as the 

pz isoner is gi ve.n notice c- f what the defect is so 

cl',at he or she c a n cure i t, it seems tc me like that 

woUld. solve the prob lem. And I s uppose i t t.here W&tre 

10 multiple .. you know, " This i s right. This is: riqht, ., 

11 a.nd there WGre f ive or six of t hose, then the 

12 prisoner cculd raise that as cut a.cldit.iona.l basis tor 
13 rel i e f f.t: om some court ~ 

1 4 I don' t know. That would be my t hinki nq. 

15 .rudgll!, would ycu have any rea..cticn to that? 

16 HON. PAUL WO¥.ACR: Yes. The l 4St 'Ching 

17 .,..e WAn t t.o do is to ha ve to de<al W'it.h c1ny writ 

19 t~ice . we wan t to ge t rid of it, one way or the 

19 other, as soon a.s ~e cdn . 

20 So I have .not redlly envi sioned, until 

2 1 today, th4 t t her e would be any return of a ny 

22 petitionS" to any pris oners otht:r than ror the ~aa.son 

23 tha..n i t was not on the form . 

2 4 In my opinion, if pris oners f ai l to give 

25 the int"o.rma.Uon tha.t. they need, the burd~n of 

p l eading t he proof is on t.hem, AII.d they a re always: 

sub ject to just h 4ve t he rglie! denied. The l as t 
3 t-hinq we "'ant to do is to keep at t hern until t hey 

pe~fect thei r pleading. 

6 

(Ld.ughter) 

HON. PAUL WOMACK: I under stdnd whdt 

you ' ce saying , a.nc1 r s:ee tha t it. would b-e a 

po ssibili ty t or an ill-motivated court to do t h a t , 

hue it certainly is not in our ins~it.utional interest. 

10 t o ke ep this ball 1n ::.he a.ir: any l onger thd..n we ha.va 

11 to . 

12 1-'.R. SOWARDS: W'hiil would happen if you 

13 put t he word " substan t i a.l ly" in f r on t o t "comply'' ? 

14 CHAIRMAN" BABCOCK: Judge , the 

15 sugges t ion is made t.ha.t ttwi t }'l.out:. filing an 

16 appli cation does liOt subst.uttidlly comply. " 

17 EON. PAUL WOMl\CK : That'S fine. 

18 CHAiiU-'".];.N BMI.COCl<: Jlw."1 y ot:.he r? 

19 

20 
:ces, sir ? Steve . 

RON. VAN PAT'I'ERSON: We may hd ve 

21 c .!:ossed this b r idge dlraad.y , but I don ' t t h i n k t.he 

22 !edera.l forr.:. is a.n e xclusive torm. Do you not w4.nt 

23 discretion a. t. a ll to be able t.o f i l e so."Tiething tha.t.• s 

24 :;horter t.ha..n t.his? 

25 RON. PAUL WOMACK: Oh, yeah . I'm su.te 

3 

4 

5 

t.h a t the ~- that if - -

CON. J AN PATTERSON : I cr.& an, you don ' t 

w-a.nt to s<J.y " !n its discretion will not fil-e 

something tha t.' s not on t.his form,,. so thdt. it a. 

two-page c~~es in or it an inter~ or this -- ! 

6 mean --

!iON. PAUL WOMACK: Well, t o be hon~st 

dbo~t: that, t he tvo-pa.ge t:om, r· d h 4 te to put t.he 

9 clarks of the convicti ng cou::: t.s in the position of 

10 h .,._ving to deci de wher. to se.rr<! th~m b4ck a.nd W'hen to 

11 send them to us , tor thQr& to require that the !orm be 

12 used. 

13 CHAIRMAN BABCOCK: Okdy . 

14 Steve? 

15 ;JJt . 'tELENOSKY ~ We ll, r gue ss I I m 

16 hea ring something a liccle ditterenc trom. ea.rli..er dr.d 

17 I 'm wonder ing whether what. I suqqest:ed makes sense 

18 now based on wha.t you said . 

19 !! the cou r t of Cr iminal Appeals really 

20 dce~n 't contempl4te sending it back ex cept when it ' s 

21 r.ot. on the torrn., then ma.ybe we' r~ ii"ronq to le-ave mor~ 

22 l a titude in tha t second. sentenc~ as w-e have. 

23 And if , on the other hand, 

24 Justice Patterson's suggestion was riqht, thdt mdybe 

25 you don't want ~o reject eve ryone that i; not on ~h~ 
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to.rm, then -:.he fir st. 'e.ntence is wror.q because we ' ve 

mAde that a utomatic on ~ha p4rt of the clerk. 
r think you:: answe r ::o t ha.t wAs , do you 

want somethinq aut.orna.t1c for the clerk'. Maybe we 

S ought to decide tha~ . 

6 But then are you sugge sting now on the 

second s~nt~r.ce thar.. maybe that should also read 

simply chat the court ¢f criminal Appeals would send 
9 !t back 1! it;s not on the toDn. 

10 I!' t:.ha.t 's true, we"'ve a.lre.ddJ' ta Jr;;e n care o! 

ll it in the tirst -- 3econd sentence because i t wi ll 

12 never get to the Court of Criminal nppe4ls. 
1 3 HON . ?AUL WOMACK: Well , I k1l'.d of l ike 

14 it c...~e way l t 1s bec.sus~ it gives the court the 

15 op~ion e1ther to dismiss the petition or to send it 

16 back ~or cocrectiota. 

l7 CHAIRMAN BA!ICOCK: Okay . i\J\d it looks 

l S co me lik.e the two-t:.iered. sys tem t.hat you have i s dll 

19 the clerk dces is loo k a.nd say, "Is this t.heir form? 

20 Y'e4h . 1t' s their tom. " And the court. of a.ppea.ls, 

21 the burden ~hey' ve undertdken for t h emselves is to 

22 sa.y, "Well, wait a rninut.e, but, you know, Item C :!.nd 

23 0 i sn' t ti l led out1 
01 a nd so send it back. beca..use 

24. they' ve got to ti.ll out. I tern c or o, o r wha teve :r it 

25 ma.y be, Yhich would be r edsona.ble -- or Itetlls 13 o r 

2 

3 

whatev&r i t may be, so .•. 

Okay. k~y other? 

Yeah. 

HCN . SAMUEL Ml:PI NA: "Substantially 

coro.pl ies " )<l'd.S suggested to give them l eeway to eit her 

send i t back or not. 

CH.AIR.til\N B.A.BCOCI-:: Right.. I thin k so. 

:tea.h, which ls wha t Bill' s point WCI.S: . 

lt. gives ::.he court discre:.ion, it they 

lC didn't till ou~ I t em No . 16, but the court has go~ d 

11 90od enough handle or:. the petition, they don ' t 

12 necessa.ril y ha.ve to sei1d it ba ck:. Makes sense to 

l3 me . 
14 

15 

16 

~~y other c~en~$? 

(No respons e) 

C.f4'.Altu~N' SABCOC~; Okay. The re's been 

17 a. motion seconded. All in favor ot 73.2, a s a.mende.d, 

18 raise your hand? 

19 All opposed? 

20 Pdsse9 by a.ccl3.!Tlation . 

21 Wh.at ' s ne~tt'? 

22 MR. SOULES: Okay. The form i t.S<el f is 

23 :not. going to be in t:he ~ule book, righ t.? It' s just 

2~ goinq to De - - ok<ty. Okc1.y. N~ver mind. 

25 (Discussion off the recor-d) 
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CHl\IRMAN BABCOCK: Ck•y. 

MS. SWEENEY: thought. we 1ooete qoing 

3 t o delay t.he discussion until this afternoon, so I 

4polog-ize for not having been her e , but I' 11 read the 

minutes and get caught up. 

HON. PHIL liARDSERGER: I sugges t 

recusa.l. We go back ~nd do the recus.al. 

8 CHAI RMAN BABCOCK: Ok4y . E:verybody 

9 ha.ppy with qettinc; b-ack to rscusal? 

10 

ll 

(Sirnul taneous r espcnses) 

CHAI RMAN BABCOC~: All riqh~. You're 

12 back u p, Richard. 

13 MR . ORSINGER! We want t.O fOC\:.S on 

14 senator: Harris' bill as 1. t"s reflected in here 

1.5 tirst. Then we want. to qc to the recOCM.enda.t.ion ot 
16 r:ecus a.l tor excessive campaign contribution s . 

l7 CHAIRMJ\N BJ\BCOCK: Yes . 

18 MR. ORSINGER: Tha.t ~att.er one i s going 

19 to be eas y to di s tingui sh because tha t task to.rcG 

20 actua.~ly proposed a. Rule 18c , which we hdve not yet 

21 p.:coposed a.ny changes to, but the fi .rst. one is going 

22 to told into some decisions we made becc1use w~ didn't 

23 have d stand-alone provision relating co 

24 sena.tor Ha tris' s t a tute. we actua.lly d enigrated it 

25 into the wa.y the rule opera tes . So there's goinq to 

be sMe crossover to other subcommittee a ctivities. 

But I guess what I' 11 de is to a.sk Carl to 

f ocus on those areas where Sena.tor Harris' bil l shows 

up, even though I think th~t's goinq to lead us into 

s ome j umbled discussions. 

CHAIRMAN B.ASCOCK: Justice H.echt . 

JUSTICE HECHT : Senator Harris' bill 

only •ieals with the t ertiary probl e m, right? 

9 MR. CRSINGER: That ' s right . 

10 JUSTICE HECHT: But the proposed 

ll leqislation, which we responded to, that ad.d.r:as:H!!S 

12 the titn.ing problem, <l.ntJ tha.t' s been worked into the 

13 p ropos .et..l a.lso ~ so sanat.or; narri s ' concerns eu:e 

1' really twotold, the t.iminq problem dl!.d the tert.idry 

15 recusal . 
16 MR. ORS INGER: Well , dnd we m4.d.e d. 

17 decision About timing bdsed. on d!.scus:a:ion and vot.e, 

18 so - -

19 JUSTICE HE.CHT : Yea.h . But t • m just 

20 saying a.s we td.llt about --

21 MR.. CRS UlGER: We can t.al k ~bout 

22 timing, too. 
23 JUSTICE HECHT: As we talk dbOut 

24 Senator Harri.9 1 leqisLa.t.ton, there dre really t wo 

25 the par t that pa~sed is just the tertiary pa.~t, but 

CP~IRMAN BABCOCR : Any t hing e l se? the pa4~ he proposed that we responded to ~as ~he 

HON . 2nu-L WOMACK; 'T'h.a.nks fo r tir.tinq part, a.nd i t• s worked. i n here toe, and ! just 

enterta ining my t r oubles . 3 want co make sure we cover them bot.h . 

CHA!RlJIAN 81\BCOCI<: Oh, t .l"l.a.nk you. 

Bye-bye. 

O:O;::ay . We have a choice to make here. 

JUdqe Peepl~s indicated at lunch that he thought 

pert-~dps ther& wa.s sooe <!.ddi:.ional discussien that 

could be hdd wi th r~spect. to t.t~e vr>ir dlra 

10 discus:i i on, c1nd Pa ula, wh o ' s the chl!.ir ot that 

11 3Ubcommittee, has .arrived t'rom icQ-bou.nd Ddll4S . so 

12 we can take th4. t up no \.i or we can return t o t he 

13 reC'.lsal n;.a. t.r:ers. ~"'td so what. ' SJ everybody~ s 

14 pleasure? 
15 ?<tUld1 

1 6 MS . SWEEWEY; Oh, no . I wa.s wavinq at 
l 7 Carl. I 1 m ~~orry . 

18 CHA!RHAN Bl'.i.ICOCK: Oh, Ok4y . 

19 MR . SOULES : Next time . Ne.xt. t ime . 

20 C(i'.Al:R.HAN S..'\RCCCK : Wha t next. tirn.e? 

2L Mil. SOULES : Vo!r dire . 

22 MS . sNgBNEY : I'd like the rni:nu tes of 

23 •..1hat hdppened t."lis norninq . Jl.nd ! dpoloqize. 

24 wasn't i n Ddll4s . You ~ere notified I had a board 

25 rr.ee ting in Houston ~his morning. 

MR. CRSINGER: Ol<ay . We ' ll be 

5 cons c i ously aware or that . 
6 J"VSTICE HECHT : Yeah. 

MR. ORSINGER: So Carl, c ..m I --

RON'. DAVID PE.€P!..ES: Yeah. Could I --

CHAIRMAN SABCCCK: Yeat, . 

10 HON. DAVID ?EEPLES : H4ve we decided 

ll that we want to ~o a. co~al rewri te as opposed 

1 2 t.o "Here~ s a. problem, and here ' s the way teo tix it . 

13 HerQ' s anoth.e.r: probLem., ctnd here ' s the way to fix 

14 ~hat. , •• ~ith the ex isting rul.e. 

15 CHAI R!-!AN SABCOCK: don ' t r.hink the 

16 !:ull committee hc:ts dec!.ded t.hd.t. . I sense t.t'.at 

17 tt'~a.t's -- '.Y'ell, I donrt know. 

19 HON. DAVID PEEPLES: So my r.ela.ted 

19 question would be: If che Suprer.'le Court has ha.d the 

20 total r ewrite pending be f ore and has no t ddopted. it 1 

21 c a.n ;.,e concll!de that you-all d.ldr1 " t like it'? 

.JUSTICE :i&CH'!': No. ~e h<!.dr.' t tal.ked 

23 o.bouc i t . lie got wo.yl.>id by SeMt o r Harris' 

2<, leqislaticn. 

25 HON. SCOTT 8RISTER: And there ar-e 
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sevte-ra.l things, I tllink, ·o~hen we have t.o .re:write the 

whole r ul e , number one, becAuse it always refers t <> 

3 judges as ~j he . n 

4 No . 2, a.s Richard pcir.ted out, bec ause it 

5 directly conflicts ~lit.h Ch& cons titu'tlon in a couple 

6 of places and in othe r places with exiGt.inq case 

with 50 yed;::s of e x i s cing case la.w, and. t ha. t: rs 

pe r vasive in the whc~8 rule . 

9 And N'o. 3, there ' s no good reCl.son to h4ve a 

10 rule on the same subject in t.hre~ or tour ditt:erent 

11 places . 
12 CIU'.I Rl<!AN Sl\IICCCK : That ' s probably 

13 overriding . so r thi n k the a_f\swer to that, then, 

14 Judge Peeples, is tha t we ought. to go throu9h the biq 

15 exe rcise . 
16 Why don' t yo u do tht~ t, Ca.:rl. 

17 MR . !'.A.•'IILTON: We started cut with 

18 Rule 13S oc 134 of the rec0di!1ed rules, and 1' 11 

19 j ust tell you that. Section (a) is grounds f or 

2G disqual1tic d. t ion ; (b) is ground s for r ecus a.l; and (c) 

21 is wai ve:r: . 

22 P!:"ocedure starts with Sect.Jon {d), and 

23 that~ s wh a. t we addr e s sed. Tha t ' s why we s tart with 

2 4 Section (d) now. 
25 To addres g 'the Sanator Harris ' b i ll, the 

1 one t.h&t I h~d tdlked about , t h e t hird mo t i on, we 

2 want to a ddress tha.t: f irSt. 

3 We did try to incorporate in this rule the 

suggest-ions in Judge Hecht's letter to 

5 s enator H~x-ris , tlle sugqestions i n &ob Pemberton' s 

6 memo, which you hav-e i n your mate ria l s , .tnd t h e 
p.r:-ov1sions of Artic:e 30.0016. 

30.0016, t.o the e x tent. that lt has any 

pr ocedure in it, i s dedlt. with in the rast. o! the 

10 r:-ule, bu t t he gilts of 30 . 00 16 is i n Subpa.::agt·aphs (4) 

11 (b) a.r.d (5), which pr::ovides tr~at if d t.hi r d motion is 

12 t iled, the jud<;e continues a.s though no aotion had. 

13 been tiled . 
14 A..'ld that , (5) , if t he j udge s i gns any 

15 orders during t.hat p r oc(:eding and is late r recused or 

16 disqualified, then We judqe a ssigned to the case 

1 7 s hall vacate S'UCh orders. 

18 That'9 basi cal ly t he gu t s o: 30 . 0016. 
!<} To 90 back, thouqh, t o the beqir,ninq on t he 

20 mct.ion p4It, tha old t"ecodi fied rule is Dasically 

21 thdt sa.:rne thing with the t'ollowinq exceptions . 

22 We provi ded f<Or after the wor d j udqe " ds 

23 de tined he r ein, " beca use we do have a. definit i on ct 
24 judge . Oth~n~ise -- 4-nd \II& al90 0:2.C.ded. Judge Hecht.,.s 

25 s-uggesticns, that the grounds h.s.ve to be <:tssert.&d 

1 when t.he pa ::-t.y le:cu!te-:t of t.he gr.,u.nds o f r ecusa..l or 

2 disqualification. 

3 So those a -t: f.:1 the t wo bdS ic ch~nges i.n the 

motion par t of the r e co<iiticati on of t hos-e rules . 

5 The time: to fila -- "Jte ' ll just go O'ller this 

6 a.s an overview first and. the:t ve c~n back up. The 

time to fi l e , i n tte recodi!ica cion, we ha d .. could be 

fi led a t. any t.1me . 11 we cha.nqed t hAt to c o rr.ply with 

9 so.'Tle of t he suqge-9tions thdt i t. be tiled no later 

10 than ten days after actual Jmo'liled9e is obt.Ained, and 

11 ~e 4.lSO 4.dr!Bd the pa.-t"t in t.t".ere about, urf not, i::. ' S 

12 '"'a.ivad . '1 Thi s l.!S o n the .recusal. 

13 Then we tdlk.e:d abou t having 4 pdrdllel 

14 p r oceedinq, that if a n:.ocion was ustim.e-ly tiled in 

15 order to delay 4 pa:-ticular proceB-ding , tt.at we' d qo 

16 o n with a. parallel p z:oceed.ing where t.he j u.dge liiOuld 

l7 continue t o a.ct as t.hotJ.qh no mctior. had been tiledr 

18 and 'Je ' ve provided t.her'Q that .. a timely motion to 

19 r ecuge !lle d ~ithin t~~ree days ." 

20 No w, thdt' s a. rbitrary . ~e real l y had.n ' t 

21 decided o n t.he nu...rnbtl:r of days: , bu t. if i t 's filed 

22 ..,.i t.hin blank nurnl:>er cf da.y9 of t.he date the case is 

23 sQt tor trial or hedrinq, thQn it' 3 90verned by 

24 Par4graph {d) (4) (c• which i s a pi:.ra.llel proceeding 

25 ;:h.at goes o n just l i ke in the c a se ot a third motion 
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being filed. 

The other parallel proceeding was alreddy 
in t he r ules, &nd r.ha t. was 1 4a. . Md tha t is it the 

4 grounds we re only (b~ (l), (b) <2) or ( b ) (3}, t.he 

5 court could proceed . 

nov, (b) 1 ll, (b) (2) and ibl !3), under 
the q r ounds, &.re i mpartiality, bias and if the judge 

g is a ma tar i al wic~ass. That w~s al~eddy i n th~ 

9 recod1tic a.tion. So t,.~hat we' ve added itS parallel 

10 proceedings ~re when c:he third mot.ion is filed or if 

11 d motion is tiled within three da.ys o f a t!:'ia l or 

12 hearil\g. 

l :l Ur,d.er t.!me to t:ile on di squ&li flca tionr we 

14 have two options. 

1 5 On& 1i a. motion to disqualify , can ba filed 

16 at any t i me or i t ha s to be f i led as soon as 

11 pr•ctiCdl .s.tter le.,.r ninq c f t h e grounds for 

18: disq\0-a.liticat.ion . 

1 9 We hdd discussion about that, a.nd because 

20 disq'J.<ll .!.fi cation ca n be reall y raised a. t. any time, 

2.1 .:hdt may be the better choice , but there' s a.ls-o :;orne 

22 thought th4t lt ought tc be r4ised 45 soon as 

23 practical a..ftctr ~ectrninq ot it, but. it it isn't, then 

24 query , " l s it:. waived?.. Ar.d i f it can't be W4ived, 

2S then pr obably the better choi ce is that d. motion t o 

disqualif y can be filed at any tim.e. 

Down to t he nex t paragra.ph, the referral 

3 p4.cagr a.ph wds also in the recodification . 

HON . SCOTT BRISTER: Car.l , are we t;oing 

to discuss these one by one'? 

6 M!l . iiAHl LTON : Yea h. I' m just 9i11ing 

you 4-:n overview. 
And then t..'~& first tcur lin~s of t.ha.t arta 

the 54lne dS in the recoditic.:tt.ion . We ' -te down t.o 

10 Option 2 . 

11 Option 2 is put in there becduse 

12 Judge liedgeg over in Houston, when :.he was on Court 

13 ~ules c~~ittee, thought that there ~ere too mdny 

1 4. :frivolous motions 'C.o recuse being tiled . 

1 5 So she suggested a procedure whereby t he 

16 presiding judge could decide, LYJ.itially, whether the 

11 motion was prcc:edur ally proper and whether it alleged 

1 8 qrounds , And if it did not, then the pr esiding judge 

19 could sc..rnrnarily de ny the motior •• 

20 Thd.t's an cption tha t we 've discuss~d. , but 

21 the subcommittQe r e ally hasn't come to any consensus 

22 opinion on . 

23 ~hen the i nterim proc~edings , I basically 

24 di9cussed alrectdy, there a.re th.::ee situa tions wi".er e 

2S t.h.e judge can continue on -- Paraqrdph ( a), (b), {c), 

that.' s self-expldlla. tory. 

(5), 1! the judge signs any orders a.nd is 

later di s~ualified o~ recused, those have to ba 

vacated. 
Then on ~he hearing, the hear ing pa.rt, that 

first se nt:ence in there would h4VQ to be! taieen out i.! 

'oi& dbandon the idea.. .about. t...t:lis summary proceeding 

bef ore r.he presiding judge. 

Otherwise-, he ha.s to assign i t , has to be 

10 set tor a. heAring within ten dc'lys of t;.he referral . 

11 All t.hQ rest ot that is th.e S"-ltle a.s 

12 recodi!ic at.ion. 

13 The l~st sentence gives me some prob!em 

14. ~bout the judqe -..ho hears t:he motion hds t.o rule 

15 ~tithin 20 days or i t.'s deemed .grar~ted . ! put, 1.n 

1 6 brackets~ "'denied~ •• but I guess my p.coblcm with t.hd <: 

17 :!.s, ! 'Ch.itt k. the rnc t.ior .. tor: new t.l::ia.l is dbout the 

19 only thing . .,e hdve t...~d.t has sc-m.e automa:c.ic ruling, 

19 d.nd : don't .k.r.O'-' the rea.soning why ther e should l:e 

20 some kind ot an autcmdtic ruling either ~ay once t he 

21 motion is - - even i t it isn• t r uled on within 20 

22 da.ys, I would think that t.t:e .reli.a-t would be by <.:~ay 

23 o f rnUtdamus or something else if the judge d.idn' t 

24 rule, t.ut. I guess I don' c ta.vor any kind ot d. de·fault. 

25 ther& a t <1ll. 
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sarn.e . 

Disposition is b<s.sical ly tbe s 4tne . 

Appe al i s t he s ame . 
Chiet jusoice s • n<1 Suprame Courc is the 

Sanc~ions , we've added tn tw the sanct ion s 
section t he san c t ions i n 30 . 0016 which sAys that ~he 

party dnd the attorney have to p.a..y the r eas:c-r,dble 

cost i t the t h i rd miJ tion i s denie d . 

9 We"ve a lso chlilqed r.:he d i scove r y rul e ot 
10 9ancti ons which u~ed t o be 21S. 2(b ) , and we' ve just 

11 made it a ny SAncti ons unde r Rule 215 . 2 . I think t h4t 

12 ...,.,a.s suggest~d in Bob PEmbe r ton " s letter . 

13 And t hen we defined j ud.ge , beca.use in t h e 

14. tecodificd.t.ion, t cr some reas on or ~nother , it does 

15 no t c onuin w~.a.t 's now in Hlc1, wh ich exempts t.he 

16 a ppellate cou r t j udtles from this r ule, &.nd so 'W e 've 

l I d.d.de d t.ha t t.o de f ine judge as being j udge o r mctster 

19 e xcept i n the Sup.retrr.e Cou rt , c out: t. of C.r i m.ina l 

19 Apped.ls , court o f a.ppeals:, prcbat.e and commi ss ioners 
20 cour ts. 

21 I d.on ' t kno w. There may be so me o thers 

22 that we ' ve mi ssed, but that. ' s t l"'e definiti~n or 

23 j udge. 
24 And then the re' s t wo c omment s , f ai lure t o 

25 fil e with i n thr ee d4ys , only waives t.he r i ght. t o seek 

r e cu sa.l .tor d1sqo..Ja l1 t: 1cat.i on as to t hat. hear i ng . 

No w, ic. does not ha.ve a. p re jud iced par ty' s 

3 right to s eek recusdl in disq-u.a litication . So that 

would be done 1 a ter . And the moti on to r e cuse 

5 s t.a tutory p r obate c ourt j lldge is gove rned by th4 t 

6 section of the q oVQJ:: r .. rr.enr. code . 

No w, tha t ' s bas ically t.he ov ervi ew o.t what 

was donQ . 

~ PROFESSOR DORS~NEO: Can I ask Scott 

1 0 one que s t i o r.? 

Scot t, did. you have in you r draf t. r rom your 

1 2 h<trd d r i ve c1. pdra.g.raph on Sdnction9? 

13 HON. !lCO'!'T BRISTER: No. I d on' t t hink 

1 4 so . 
15 PROFESSOR DORSANEO: I w a.s k i n d o .t 

16 curious d S co why not, beca use I carr ied your draft 
! 7 i n t o t he r ecodifi cation d r a!t and di dn' t include ~ 

18 para g r aph on s a.nctions myself , and I don ' t. know wl'. y . 

1 9 H.ON. SCOTT BRISTER: Because t.he idea 

20 wa s tJa. t th ~::~ Sdnctio ns Task ~orce was go i.ng t o t.a ke 

2 1 sanction9 f rorn t he ::en di f fe ren t rul e s that. it' s i n 

22 now and put into one s anction rule rathe .r t ha n 

23 hdvinq , 1"00ps , t ha t's not a d i s c over y sanc tion , 

24 t.hat: ' s a pl~ading S4nCtion, .. o r .. That's not. 4 

25 plea dif'lg ganction or discovery sa.r.c t. i on , t.hat' s a 

t rial sanct ion ," you kr.ow, bec au se y.-,u have d i ftgrent 

rl..!les . 

3 PROtESSOR DORSANeO : Ho w abou c 4 

defi ni t ion of the t.~rm 1•f i nanci it l interese •r 
HON. SCOTT eRI STE..tt : Th<t.t was because 

t he constitution sa.ys "in ter e st ," but t.he case s ha.ve 

7 a.l l dete~mined t ha t. to be a. t ina.ncia.'i inter es t. A.'ld 

8 the para.lle .l p r ovision i n the de!'ini t.ion i r. the Code 

9 of J udic:l.tl Col'\duc t U91'!S t.he t erm •teconomic 

lC inte.rest . 11 

11 i'..:i.d so 1 -:.hink t.r1y dra f t , at. least, wa s t.hat 

12 we r e f e r t o i t as econcoi c interests r a the r t han 

13 tindncial sc t.ha. t i t. would be t..~& s ame term . 

'!'h e s ame d.u t.y I ' m s uppos e-d to do in t he 

15 code d.S t.o wh4. t ' s et.hlc<\1 o r not. is the one thdt: ge t s 

16 me r ecused .ca the~ than i s the :r:: e a differ ence betf<!'een 

17 econ¢mic d.nd tinanci.s.l . 

1 9 PROFESSOR 00!\Si\N!:!O : C~ 1, whdt I' 111 

1 9 saying is: , ~here was another t e r m that ·..re t a l ked 

20 !.bout putting i n t.o t:.he detini-=.ion of s:a.nc tio ns of 

21 who.tever t his rul e would beccme,. and t.hat.' s the 

2 2 t &rm 11 f i nancial ir.t~r~s t4" 

23 MR . LOW : 1\'"~ll, t..~d. t ' s i n th~ 

24 rQcc di fication d.ra.t '= : 
25 HON. SCOtT BRlS'TER: 't'eah . 'l'h.a t ' go a 
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1 diffe rent --

2 MR. W A: ).'e~h. Tha t' s Pa r a g r apl::. 

3 HON. SC01T !>lUSTER' First dr&tt, 1t 

W'4S d - -

MR. LOW: - - (el. 

6 RON. SCOTT !>RISTER : Pa ragra p h ( ~}, it 

t ollo'"'s t.his 
Cl\Al i\Jo!AN BABCOCK: Let' • see it we 

9 ca.n --

1 0 

11 

MR . LOW : I t's not i n the md teria.ls . 

CH.AikMAN BABCOCK : Let ' ' see i f we- c an 

12 c lear ou c. some ~hinqs tirst . The f irs t t hing i s 

13 whether or not we ha ve con formed !Sa. , which i s in 

1 4 t.his d t:<'lf t «.9 134 t o s ection 3 0 . 016. l>.nd looking 

15 through t.his, it a ppears to me t ha t you ha ve, but 

16 Ale x has got d c omment on t.ha.t. . 

11 PROFESSOR ALI>RIGHT : There ' s j ust one 

18 commen~ ! just want t o ma ke, and !;m going to have t o 

19 l eave in a. s:econd, b \lt: it's about this;: issue . 

20 On No. 10 , sa..nc tions , it :says t he party 

21 f iling the motion a nd e ve:rybody i s j o i r.r.ly liable a.nd 

22 the t e e s and c os t s mus t be pai d be f or e: the 31 s t day 

23 a. f ter the date of the o r d er denying t he ~otion unless 

24 the order i s p roperly s uperseded . 

Si nce it' s not -!..D a.pp&al dbl e mo t i on, 

t:."le re ' s no i nterlocutory a ppeal . Is there a_ny 'ri4Y to 

supersede it? 

3 The statute says .. supe r sede," but I' m 

wondering, s i nc e there' s no proce:du r e ! or 
supe rseding, if we should just s a.y unl ess t he pdrt.i es 

6 a.nd t he lawyers tile a bond or, you know, g i ve d 

supe :r::sedeas bond , but p ut i t into t.h is Section 10 so 

tha t we hav e d s upersedeas procedur e i n ste a.d of 

tryi ng t o r e l y o.n the d.ppel l a.t. e procedure . 

10 CHJ>.l RMAN BAI>COC!<: Ma ybe Rand<>.! can 

11 a.ns~er tha.t. SUt I would a ssume tha. t. what. t he 

12 

13 

1 4 

15 

16 
17 

18 
19 

l e gisl ation was int e nding was that the~ be sorne bond 

that. you could put up. I guess i t.' s l O perc~nt . 

don ' t it.!l.ow. I t vould j us t be a premiu.-n on the bond 

or whate~1er the - -

MR. KUY!<ENDl\.L L : wish I coul d 

a.nswer. 

cHl\IFI.MAN BABCOCK: - - that' s what t he 

i dea was . 

20 The problem is - - wha t Alex is sdying 

21 is, s ince thi s is nee an a ppealable orde r ~t. t he 

22 tirtle , there wouldr. ' t. be a supec sedea 9, <~ S we a ll 

23 ~hink o t i t . 

2 4 O f cour se , Ca rl tra c ked the ldngu.s.ge cd t he 

25 sta tute , so ... 

MR. HAr<iiL'TON; Alex i s right . We 

did.n ' t. knc \r.l wha.t t hat mQant, so ..,e really haven' t 

3 addr~ss-ed how t o superseC.e anyc.h.inq . 

4 MR. ORSINGE.R : Ws ha.v a t.wo c hoic es . We 

S c a n e.i t...'"t.e:: tol low t:he st.a. tut.o.ry l anguage , which 

6 dol!sn ' t fit t he: ru l es of pr ocedure, or we cdr. r.ry c..o::~ 

g loss ove r t he statutory l anguaqe by adapting the 
r ..tles o f pr oce dur e t o c~eate 4 ne ., an1ma l , i t seoilt\s: 

t o me . 

10 What Al .ax i s :,:a.ying is~ 11Wr&ll , let' .; no t. 

i l buy into t}:e ordi.r.a.ry super sedeas p rocess" bec:.use 

12 t hdt obviously doesn ~ t a pply. "Let~ s c r eate a n 

13 a r t.itici .sl super sedeas proc ess !or this one pr cbl6m 

14 and f inesse t he sta.tur.e . " 

15 CHA !R..l,{hN SABCOCK : Ok ay . And so t hdt 

1 6 woul d r equire dddit.iohal l~~guaqe . 

11 !1R. OP.SINGER. : We ' d. hdVe t o ch~nge this 

19 bec4u:;t!: there' 3 no way to properl y 9Uper:s·?de this 

19 order because i t' s r.ot Appe.ala.ble and supe r: seC.ea.ble . 

20 C~.AIRY.'IN BABCOCK : Sarah . 

21 HON'. SAAAH OU"N"CA.~ : :: don ' t. u.nde cst..snd 

22 why no t. I t' yo1.J have d fi nal judgment subsr:!qu -e-nt to 

23 the judgr.'tant you h.4.ve a sdnctions .a~d.er, you've: 

24 a l reddy super sed&d the judgment . 

25 I •,.qo u l d think t ha.t. a. S<:!:tc t l ons c r der 1NOUld 
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1 come within the o ther money judgment9 provision ot 
2 Rule 24 and you can super sede the sanctions order. 

3 MR. ORSINGER: But tile problem is tha.t 

4 you' re re~u!red to pay ~ithin 31 days ot when the 

5 sa.nction is levied, and that wi11 dlrn.ost inevitably 

6 be before the!:e; s a n appealable judgment. 

7 k~d so i! you' ve got to pay within 31 days 

9 but it's no~ appealdbl6 for ~~other month or t~o or 
six mcnths or a. year , ho~ do you supersede it ? 

10 HON. SAR/Ii! DUNCAN: !!Ut it's 

ll immediately appe a l abl& it you~re d.l r eady on a ppeal. 

12 ~~- ORSINGER: I~ won't be already on 

13 appeal. Ordinaril y --

14 HON. SAAA!i OUNCi\ll: I t will b e H 

15 there's a. j~.ldqment =endered bef ore t.'le sanC'tion . 

16 MR. HALL: But that.' s not r i ght . It 

17 you ha.ve a s ix-week trial, it' 9 due within 31 days, 

1 9 the payme nt. on t he ~a.nctions. 

19 MlL ORSINGER: At lea.st you have t o 

20 account tor t l'"le qrea t nu!ltber ot c ases wher e the 

21 sanction will be l e vied bet'ore there• s e. t rial , and 

22 t..hen ycu have a prob~en. we may not h.tve a problem 

23 i n eve r y case, but w6'1l have a problem in mo9 t 

24 c..tses . 

25 CHAIRHAN !!i\!!COCK: Suddy. 

MR . LOW : I know a case wher e t.he judge 

2 :nade him do c cr.munity servicer and I said., ''liialt a 

3 minute . that migh t not b e upheld . tou c an't tdke 

4 that back . .. Do they tceat a money fine differently? 

S I thought you coul d.n' t rea.lly - - ycu could set it, 

6 hut you couldn't. impose it unti l the y had a. right to 

appe4l , tha ~' s ~y unde~standinq . 

CH.l\IRHAN BABCOCK : Judge McCown • 

.HON . SCOTT MCC~N: Does this statute 

10 prohibi t. the Suprerr.e Court f!::orn. doing a. r epealer ? 

11 Well, then what I'o wonde rl.ng is ~het.ber we ought 

12 to --

13 J1JS'l'ICS HECHT: " ell - -

14 HON. SCOTT MCCOWN": But you miQht hOt 

15 w~nt to do thdt. 

16 JUS'l' ICE. .HECHT: As a. pra.cticdl matter, 

17 we' re not going to repeal it without consulting 

lB 

19 

wi~h --

IL.a.ughter) 

20 HON. SCOTT ¥.CC~N; ~nell, t.ha t W'dS the 

21 point I "'as going t o qet to r which is, wouldn• t it be 

22 worth our time to hd.ve a group meet 14'ith tr~e 

23 inter~sted leq~slatort and do what they w~~t to do 

24 b ut do it in a wa.y 1:hat s olve:s t:his appella te 

25 problem . 

So thdt ::-<tther- than try to write 4. s pecial 

appellate procedure tor t his dlone, we come up wi t h a 

3 sol\lt.i.cn that does what t.:"ley wa.n t to do ir.side our 

pres@n t app;z.:lldte r<lle s . 

lu\C then it the y buy ott on it, do a. 
6 r epealer 4nd e:.dopt tha r:e\1! r l.lle. 

CHAIRlii\N eABCOCK ~ Mdk es sctr.e sens e. 

B HOM. SCOTT MCCOWN: ~·ell, then, cc·J.ld 

9 sug:qest that:. we re! .. lr tt'.i s to the subcommittee ! or 

10 detdile d meetings with the in~.?rasted parties, and, 

11 you know, approa.ch them r especctully and just figure-

12 out exactly what they waiH. Cone and then propose a 

13 '"'ay to do r:.ha ~ tha t satisties ti'tem but is wi thir. 

14 inside our ~ules ot procedur6 . 

15 CH.AIRMAN SP..BCOCK: Mnybody got d 

16 problem with t.h4.t? 

17 Luke? 

18 MR. SOULES ~ Well, I j u st. t hink i. t.' s 

19 easy to do, if ~e wa.nt to do i:., t:o fix this. we ca:t 

20 say, "Unles;; the en.torcemant o f thll order is 

21 suspended by d.ny mer..hcds per.rnitted to sus~nd 

22 E!:nfo~ce:ment o f judgment cf t he: TAAP Rul<e 24. . " 

23 Then you pick up a.l1 of wl"'~& t yot:. did. on the 

24 '!'AAP Rule 2-t to ge t suspension of judgment. the~.e' s 
25 c d :sh, bonds, r equir l::!ments .for bonds , bonds in l ie1J of 
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bonds, and. the judg~ can approve al t.e-rn.a.tive 

security . All those thir.gs get s ·ll'lept. in co a.bou t a. 

3 dozen werds or sof .tnd. we pick up the bene fi t o f a 
whole lot of work t hat we did on the TRAP rule. 

CP.A.rR!iA!f BABCOCK: Bill ? 

6 PROFESSOR DORSAl/EO: '!'he onl.y prob lem 

is th"'t I'm nat sure t ha t when this statut.~ is 
talking about, unle ss the order is p r operly 

9 supe:rseded, it' s t a l king .abou t any ot that. appellate 

10 p-r ocedure a.t all. 

ll MR. souu:s: I don't think it .is . 

12 PROFESSOR DORSANEO: Why wo u l d.n ' t. it 

13 just be ~eant unl~ss somebody sdyS you don ' t h~ve 

1' to? 

ts MR . SOULES : Because once you pay it, 

1 6 it may not be r ecoverable , it you get ic reve~sed on 

17 <ippeal. That ' s why you have supGrsede.ts ar.yw4y . 

19 CHAIRMAN BABCOCK: Right. 

19 MR. SOULES : I rnea.n, 1. t ' s t r ue t hat 

20 this is an o~der. Rule 24 has to do with c.he 

21 judgment, but. if we ~a.y t his o r der c an be: suspended 

22 in the same manner that judgments can be sus~ended 

23 under Rule 24 -- he ha.d something in mind by 

24 supersedinq . It's not spelled out. 'I'h«.t s hould give 

25 •.l.S an ope:n f ield to discuss what we think is proper 

superseding and for the Supreme Cour t to declare wha~ 

2 that is, ud. a. ruling, 1 think.. 

3 CHAI R."1AN BABCOCK: Judge Rhea • 

4 HON. B!LL RH~: Along th.at line, I 

5 think you can a.dd sontething .at the end or this 

6 p a.r:aqnt.ph after the lang1.1aqe , "unles s the o rder i s 

properly superseded, " comma, "as the conditions of 
thdt s upersed-ea s: d z:e determined by the judge .'• 

9 That could make tha.t clea.r that we~ re not. 

1 0 :re ally talking about the a ppellate context : "'&' re 

ll t4lk1nq dboUt wh .. t t.ll~ judge - -

12 

13 

HOtl. S COTT MCCOWN: Wel.l, b•.lt 

HON . Bl ~L R>!EA: and t he re migh~ be 

1' other circumsta.nces4 
15 CAAlRMl\.lf Bl\JlCOCK: Judqe McCown. 

16 HON'. SCOTT MCCO'"IiN: The problem is not 

17 i n ma.king it possible to supersede it . The problem 

18 is in the t'&Vez::se, which is : ·~okay. rt' s the 31 st. 

19 day. I ha11en't supers:e<!ed it . .! •,1a.nt my "lppe<ll-, but 

20 we' re i n th~ middle of the case." 

21 A..'1d so, in es:rse.nce, it would be <1 back door 

22 ~ay to ge t ~n interlocutory appeal o n the i ssue ot 
23 whet.her the judQQ shou.l.d have been recused or not., 

24 wh ich we doni t wan t. 

25 See what. I; m s a ying'? 

And so it it's a tinc'.ll judqrnent. t.h~t need.s 

::o be superseded, t:hen i t ca.n be a.ppealed . r ~ it. can 
3 De .!ppedled. before t.he case is r ea.l ly ove::, then it's 

a back: door way to get an interlocutor y appeal on the 

question of ~hethar the recusal was proper or 

improper --

CH.JI.I R}(..AN BJ'I...BCOCK : JUs tic& Hecht. 

9 !iON. SCOTT MCCOWN: -- which is ·o~hy 

'tiould urge referra l ba.ck t o the subcomm.it.t.ee. 

10 CI!J\IRY.AN BABCOCK : JUs tice ;ie ch t. 

"' "' JUSTICE HECHT: I;m jus t not cloaar tr~hy 

1.2 t.."lis sanction should be treatsd d..if terently from any 

13 other perrnaJ'Ient discovery sa..nc-:ic-n that's 

14 interlo~uto~y . 

15 lt seems to m~ like it ouqhc to be the 

:1 6 !:!: arne , which , d S I undors t.:s.nd. it. , is :imme-di a tely 

11 payable unless it threatens the dbilicy ot the party 

1 9 t.o proceed, or maybe if it. 1 s ag~inat t.he attorney, it 

19 miqht. be. 

20 HON. SCOTT BRISTER: Yedh. But then 

21 have to s tate in .a.:n ord.er wr i. t;:en findings or o ra.l 

22 f indings= ot .a record a..nd why. Ta-tada-tada. 

2.3 CPJ\lRJ,V .. ~N' B-ABCOCK : ~lho mctd~ y vu •!o 

2 4 that? 

25 (!..aught&~) 
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HON . SCOT-T BRISTER: Well, I mean, it 

doesn't com~! up very often, and t.h.i g might be 

3 dif ferent sir~ce it.' s jcintly and SH!:ve rely wi t.h the 

4 attorney 4S we.ll as the cli enc, a s opposed t.o t he 

5 9anctions , which i s usually o r:o!1! or t.he other. 

6 CAAIRHA.N BAS.COCK~ Well, t.h~ other 

problem is, it's in the sr.a.tut.e. 

HON . SCOTT BRISTER: Right. 

9 HON . SCOTT MCCO".<N : Judge, I thinlc t he 

10 difference in this i n discovery would be that ir g o 

1 1 up on d discovery 9dncti on a.nd I win, that ' s one 

12 t.hing. But here, 1 ! I go up on this sdnction, the 

13 underlying iss ua would be, "Should the recusal hd.Ve 

14 been q r ante<i?" 

1 5 so 1t woul a be an o<1<1i1:y that the only 

16 place you get an inuu:locuc:ory 4ppeal fot: recusal 
17 would be in t.he tertiary motion which is the ,.~ery 

1B pldce we don' t Wdnt any additional procedure . 
19 MR. LO'A: I.f' we don't --

20 CHAIRI'JIN BABCOCK : Bud<ly. 

21 l"lR . LO'W: - - fol l ow Luke' s me t hodr t he 

22 judge might just sa.y , '"Okay. Thdt' s not. pr operly 

23 suzpended ." JUdge sa.ys , ,. I ' m just. not r ecognizing 

24 that ." What: does h-= have to rec ognize ? And then you 

25 impose the 3anctions then, unless we t ollo\oi' sc~ething 

defini te .like what Luke's t alking 4boU!.. 

2 CH!\!RI1AN BABCOCK: Well, whatevei we 
3 do, we're going to have to hAve some lc:..nguaqe, 4r.d 

we' ve 90t t hree suqqes ted proposal s . 

We' v e got JUdge Mc Cown' s pr cposa.l t.ha.t we 

6 resubmit it to t.he s ubco.:-nmittee tor c onsultation wit.h 
th~ interes ted l egi s latcr. 

w~ ~ ve got Luke' s proposAl t hat we hd.ve 

l anguage thc1 t. r eferences Rule 24 of t he TRAP rules. 

10 And '"'e ~ ve g o t J\ld.ge Rhea.' !l proposa.l t.hat w & 

ll a dd some lang ua.qe tha.t allo ws: the trial judge to 

12 determina the c ondi tions of the aupersedeasr I guess 

13 recognizing t.h& t there would be soma !'orm of 

1 4 supersedeas or way to scpe:-sede t.he decision . 

15 1hos~ dre all three p?:'opos:al s that the 

16 su.bcomm1ttet3- is goinq t.c ha.ve to determi ne anyway _ 

17 Woul d it be d.ppropri.ate to give -a.n e xpression o't this 

lS l arger cornmittee to the sc.bcom.rrtittea about which way 

19 we think it ouqh t to be done? 

20 O¢es ~hat rr,a.ke sense? 

2 1 So why don ' t we - - everybody who's i n 

22 favor -- you can only vote once _ ~verybody who's i..n 

23 t a.vor ot Judge McCo,tn• s idea ~o send it to the 

24 subco:n.raitt:43:'i to consult. with the inte=es t.ed 

25 legi slator, Sene. tor H~4ris, caise your h and . 

1 

2 

3 

I' ve g o t 1 4 . I s t.ha.t wh&t you qot? 

Okay. Fourteen. 

Everybody's ~ho' s in favoc ot L~k.e' s idea 

that ·fte add l a.ngt:.dqe referencir.g TRAP Rul e 24 , r aise 

your hand. . 

HON . DAVID PEEPLES: He a.b~tndoned his 

7 own proposa l . 

8 CiiAIRi~N BABCOCK : excuse me? 

MlL SOULES : Well, it' 3 got so many 

10 things scre· .... ed. up th«.t. '"'hat I 3did. won• t !ix it . 

1 1 That'9 why. 

12 MR . HCCOWN: Why didn't you t ell me 

13 t."ld..t. be!o!:'e"? 

15 (Simultar.ecus t alki ng) 

1 6 CHA!RJ.o;.N SADCOCR : It you"ll put your 

17 hands dt.,;wn fer d mi nute while Luke wi thdraws his 

18 prop osaL 

19 (Laughter) 

20 !1R . .SOULES: T!:ia l j udge imposes 

21 s:a.nc t.ions ~ They've qct to be pa.id within 31 days . 

22 don't pay. Wha.t.' s t:he Sdnction? 

23 MR . HAMILTON : That's anoth e r 

2'4 ques tion . ~ole h4ver. · t go t ten tc tha.t question yet. 

25 MR. OR.SINGE:R! 1 t may be cont~mpt . 
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1 cr_;IRY.AN BABCOCK: ~eah . We 're not. to 

2 that yet . 

3 Are you going to le4ve your p~oposal on t ha 

4 table? 

5 MR. SOULES: 1 th!.r· k it f ixes tha t 

6 piec& ct it, bu:t i t doa sn ' t- fix ~he whole thing . Ar.d 

I think some o f this does requi re qoing back to the 

man And sayingr "Can w-e change thi s t o pay to - - i t 
9 it's not pa.id within 31 days , e xecution C4n i ssue 

10 unless superseded . ._ 

ll CHAI RMAN SABCOCI<: Okay . 

12 MR. SOl1l.ES: That's prob4.bly a li ttl~ 

13 more orderly w<J.y to do it . Then you k.now ..,hat t.h~ 

14 sa-nction is for not paying bec4use it's: exe cu tion, 

15 thfiy go <1.ttar your as gees. 
16 CHAlRMAN ll!\BCOCI<: Ok4y. 

17 MR. SOULES: Now we may hav e th~ loop 

18 closed. But in order to do that, we' ve got to get 
lS s e n.a.tor Harris' acceptAnce tha.t i s sui ng execu tion is 

20 okd.y rather than forcing us t:o pay, because some ot 
21 that. - - there' s going t.o ha ve to be a. rea son t or 

22 us - - we're goi ng t.o hAVe t o reason t hrough, '1Wha t 

23 are we going to t alk co Sena t or Harris about, ... a..nd 

24 then go and make peace with him . 

25 C!!A!RMM< OAl>COCI<: Okay . 

Judqe McCown. 

MR. SOULES: 1 9ues s both~ That' s Why 

3 i wdnt to vote twice, but you told us we could only 

vote once. 
(Lauqht&r ) 

6 HON. SCOTT MCCOWN : Are we tryinq to 

9 

tO 

ll 

send so mEithing tindl t o t he Supret-ne Court out or this 

meeting 

MR. ORSINGER: N"o. No. 

HON . SCOTT MCCOWN : - - t oday? 

Well1 t.hen. wha.t wou~d hurt tak ing all 

12 thr&e o'f these id~as bac k t.o t.he subco:nitt.e& and 

13 letting us corne next. tirT'I.e? 

1 4 CHAlRM.~N BABCOCK: There • s no quest.ion 

15 tha.t d..ll three ot these idea.s are going to come back. 

16 to the subcommittee . 

17 HON. SCOTT MCCOWN: Ok4y. 

18 CHAI R..¥.AN BA.BCOCI<~ Wha t I -was trying to 

19 vo te o n was to give them a sense o f wha t's t:.he 

20 pr&teren.::::E: o f t he bigger ccrn.-ni t.tt!:e. 

21 Okay . So we ' re bac k. to Luke's dra:rt ~ule 

22 24 pr oposal, which is still on the t:4.ble . Everybody 

23 :ra.iSQ your har.d, 'Who' s i n fa.vor ot tha.t? 

2 4. I got 15 vot.es on t hat. 

25 Okay. J udge Rhea ' s prc:po3a~ that. th~ 

S•.l~rsedea.s wculd be a. s determi ned by the trial 

judge , e~erybody in favo r of t hat r~ise your hand. 

3 Since you're one of my oldes t f riend3. 

(Ldu9h0r) 

5 MR. SOULES; I t: he'll put C4Sh deposit 

6 or as determined by the t rial judge, r~ 11 vote tor 

tha t or.e, too . 

Cl'.AI!WJ\N !1!\BCOCK: Okay. So r think 

there's <1 pretty even split between goir.o; back too 

10 Senator Harris a nd the TRAP rtul o 24: 1 wh i ch a. re no t. 

ll mu tually exclusi ve, as Luke points out. . 

12 So that takes Cdre ot that. Arly other: - -

13 yes, Judge? 

14 HO~. SCOTT MCCc::JWN: 1 ha v~ a s econd 

15 i s:;ue on the leqis ld"Cion 1.r you 're reddy for -~ 

16 CHAIRKA.N aABCOC!<: That boy, you 

17 took the •J o::-ds cut o f my mouth. What e lse dbou~ the 

18 l egisldt ion 

19 

20 

21 withf 

22 

HO!I. SCOTT MCCOliN : Okay. 

CH}I.IRM..~.N SAeCOCK : - - do we have issues 

HON. SCOTT MCCCYAN : If you look at (d) 

23 (5) here, order s to be vac<$.ted, that comes ou t vf r. he 

2' l e gislati on . ! think it's Section 30.016 l~) ...,hie!: 

25 says , " I t a te.t" t iary recus a.l motion is tinally 
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sustaine-d, -:he new judge :;ho.l l vaca.te <ill orders , 

si9ned by the sitting judqe . ., 

3 That's a change in our pcocedure which 

unde r t.he l~gis lation applies only to t e-rtia.cy 

procQadinqs but which under t.he proposed rule would 

dpply to aU proceed ings. 

~nd t here's a huqe pr oblem with that , and 
that !.s : Right now under our rules , 1! I'm hearing d. 

case and a party comes in to recuse me and it's an 
10 emergency mat~er dnd I enter a !RO, that order i s i n 

11 effact . 

12 But it I'm ultimately recused, this 'loi'Ould 

1 3 have thdt TRO beinq vaca.ted a.r .. d, I gues s, beir.g a 

14 void ot:der, but a tt~hole bunch of thir:gs may h.a.va bee-n 

15 relied upon under tha.r. TRO. This i~ particularly 

16 crue in t ami1y law. 
17 Fot exdmple, if I r.\ake the st.!t.e the 

19 matldqing conserva.tor ot a child, we draw down tedera.l 

19 :funds based upon that. order. I t 1 make Gtandma t.he 

20 conservator of the child, she signs t.:.p for he t: 

2 1 insurance and t he child gets d $50,000 medical 

22 operation and then <:he order i s v a.cdted and it~ s a 

23 voi~ order yet sha relied on it . 

24 It we h.:we tD do it tc:- the tertiary motion 

25 because i t' :i i.n t:.he legi sla.tion , we have to de it, 

Cut we ough~ not expand the problem beyond whe~e it 

is Leq!sld.tively required. 

3 And so I would think that (5} should be 

l imited to t.ertiary motions, a.nd then the decision 

¥Jhether ycu v~cd-te or don' c vc.cate any ot.her order 

would be made by th~ judge based on his judgment or 

whether he li ke s the order or d.oesn' t like the ord.er . 
MR. SOULE.S: So :r.oved. 

CHAIRHAN BABCOCK : Ca.rl, what's your 

10 reaction t o thdt7 

11 MR.. Hru4:!LTON: ! think th<t t' s a qood 

12 point. 

13 CB..ArRJ-iAN BABCOCK; I think so, t oo. 

1 4 PROFESSOR OORSANEO: That wasn • t in the 

15 r ecod.itication draf~. That. does c~'T.e right from the 

16 statute . 
17 CAA!RMA.N 8A8COCK ~ Yeah . Okay . 

18 HON. SCOT'l' BR.IST£it: So roak.& it nshall " 

1S i n the Cdse of: tb), a.r.d umc1y" i n the case of (a.~ cS.nd 

20 (C). 

21 
22 

RON . SCOTT MCCOWN : Yeah . 

MR . SOULES : r don' t know whether to 

23 put. even " m4y" in t..."1e case ot those others . The 

2 4 crders t.:t • .a.t. are :signed by a judge wh~n the judge 

25 shou.ld.. be -- even witl1out t.he situa.tion t.l'u~.t Scott. 

j ust gave. '<~here the trial judge ha.s follo:.:ed the rule­

and n"1a.de hi..; findi.nqs and orders and. set i t for R.'JC 

and. a.ll t.hat sort ot thine;, if d. judge siqns an order 

after the rr.ction to recuse has been fil ed, !'ir:St. 

rnction, dnd th~ judqe should not ha.ve C:one that., 

dcesn• t ptlt any or r.h.a.t stutf in h1s orders, t.he 

orders th~c. that judge signs the.reatt.er li t e ju:9 t. 

void4ble. They are not void. ~~d they are 

voidable -- I don" t know \llhat. th~ stdr.d!!rd is, but 

10 I'"m goinq to say ;~erne words -- "a.t the discretion of 

ll the succeS30r judge. " 

12 So there' 3 a judicial d.Uthority on hew to 

13 

l4 

15 

deal with those o:=dtl rs:, and .lt may be ir..port.1.nt that 

~,_ey not be changed.. It may be importa..nt that they 

be. cha.n.gffld.. so if ue say they rr.a.y bE:! set a.side, I 

16 guess so, but, you knowr this is com."f\.Oh law Cd.Se l aw 

t.."tdt's out. :.here that governs t.r.e se: r:hings , ~~d. r 

don't knew whether He nec.;:ss4.rily ·~~ant to try to 

17 

18 

19 '-'n: ite that. 

20 !f ic'S d. ::.ertidry mction, jfCU'V6 got 4 

21 dif!'erent situation beca.use yo·,J ' re a uthorizing the 

22 judge t o go forward , no mat.t:.er how ba.<i th4t ] '.ldgG- may 

23 i:·e. 
24 Md t.he trade- o!'f1 it appea.:-s to me 4n~ the 

25 leqi3lation was, " Y.t2'S. we~ re 9oing to give that 
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judqe that aut.hority, but whatever t he judge dooa-s:t i s 

at peril ot the process. Ke ' re going to qo bdCk ~o 
ground zero 1! t ha.t judge" --

CHAIRMAN BABCOCK : Ca.rl ~ Oh . I ~m 

sorry. 

MR. SOULES: -- fr~~kly, this may or 

may not he qood as cect:iary stuff. M:aybe - - but 
d.IIyway, I pt:eter to just s4.y wha t h4.ppe.ns in the 

tertia.ry case since ve' ve got tha. t mandated by 

10 l egislation, not t.o talk about the othets. Bu;:. 

11 that's j ust me . 

12 CHAIRMAN BABCOCK: Cul. 

13 MR . ~ILTON: We l l, I t hink we ma.y 
14 have 4 dit:ferenci! !.n t.he recwsal and 

lS d i .squal1f ic4.tion, though . Because if it's 

16 d i squalitica.tion 1 aren't tha ordera void? 

17 l'!R. SOULES; They ue void. 

18 HON. SCOTT MCCOWN ; They' r e void 1f 

19 i t's dis qu.al ifica.tion . 

20 MR. liAMIL'ION: So we have to :ttd~e two 

21 separate sect.1on.s1 one t or disquali!icatlons, one t.or: 

22 r ecus a.ls. 

23 MR. SOULES: Well, not ir. the tert.iary 

24 sense because they're all 9oing to be vac4ted 

25 MR . HAMILTON: That's r ight. 

MR . SOULES~ -- i n ei ther c~se . 

!"-Ft . Ji.N'.ILTON: Ir. that sense , they• re 

all the same. But otherwise, they a.re goinq to have 

t.o be t.wo paragraphs , one dealing wi th !ecusal And 

one tor C.isqualitica.tion. 

MR . SOULes: If we SAy <~nyt.hingr \ole' ll 

have to get all of that la.•"' ccllect&d up. 

CHAlRMA.N BABCOCK : Ok4y. So when it 

goes bdck to the subcomm.it.tee, there's 90inq to be 

10 l anguage drafted. t.o cover the d.isqua.lifica.tion 

11 scenario dnd l<Wqua.qe .,_long t.ha lines ot Subpdraqr<!.ph 

12 (5) here that dea.ls with t.h& tert:ia..ry p.toblan because 

13 tha t's mdnda.t.ad by statute. 

14 KR . SOU-LES: thin.k we ought to let 

15 t he void vcid this disqualitlca~ion and recusal, just. 

1.6 l eave that to the Cdse l aw a.nd only talk about 

17 va.ca.ti.n.g the o~ders o! the judge who continues to act 

1 a in the f ace ot a tertiary motion. 

19 CHAIRMM< 8AllCOCK ; Rl.gr.t . 

20 

21 

>!R. SOULES: .Just that one thing. 

CHAIRMAN BABCOCK: That's what we '""&:e 

22 sdyinq . Yeah . 

23 Ni na . 

24 MS . CORTELL: r don't kr.o..- if it's been 

25 seated yet or not, but the reason we tie tl"'le vacating 

p rocedure to (c) 'lf'etS so that to provide a 

disincentive t.o fili.ng the moti on .s.round the her:tls of 

.a. hearing to get rid. of the judge and avoid ~e 

h~aring, a.nd t.ha. t' s the- ::-edson we did that. , went. 

beyond the 3t.stut.e. I mean1 c.hat W4 s the t.h!.nking of 

the Sl.l.bcommi t tee . 

I ca..n ' t remember why it wa.s . I 'm no t 

s~re. But we were trying to a l s o dddress a di!t~r~nt 

i!isue, ·...-hich 't.las people fil i r.q t..."'l:ese just t.o 

10 cbli tera te t.he hearing . 

11 cr.AIRMA.N BABCOCi": : J"'Jdge Bris t.er . 

12 HCN. SCOTT BRISTER! Do we need t.0 h ave 

13 disquali ficaticn on int erim pr oceedings? The only 

14 g r ounds you c a.n disqualify are : You w-ere a lawyer - -

15 I wa.s t..'"le judge 'llho was trying t.o be disqualified 

16 I ,ld9 a ldwye.r ir. the this matter or 1 hav& d.TI 

11 interest. in t.his ma.tter or somebody ir: one of the 

18 pdrties is related to cne . 

19 Now, as we've discu s: sed bfj:fcre, 1f that's 

2C filed one ddy before the proceedinq, drLything I d.o is 

21 void., p;.riod. And I'm not sure you ca...."l. make -- you 

22 can't cha.r.qe th<lt. beca:u, se th~H.' s .tn t.t~e 

23 corlstitution. 

24 Should.n' t this dllow the juC..ge to go on, 

25 j~st dedl ·o~~it:.h recUSdl situations because there- is nG 
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voidable in a disqualific4~ion, tound later or 
anything el3e? 

3 CHAI~1AN BABCOCK: ~eah. I think $0 . 
HON. SCOTT B..t:tlSTBR : And :ny expe: iance 

ha:a b ee n , t h.<e l as t - mi nute f i l inq to t r y to, you kno w, 

9tGp the tri~l - - r~rne:mber, you ' ve qot to fi le thts 

under oa.th . n U'r.de r oa.th, I h4Ve qrcu.nds to b&lieve 

g that the j udqe i s rela..te d t o one ot t he p\\rt i es . " 

9 Well ,. you CAn' t be too cont c:sed 4boUt. t hat, 

l C l me .... n, or ':hat the judge ha.s ~ :tir.ancial interest . 

11 r: me a n, you jus t can make thd t up under O.t t.h . l t.' s 

12 not like b i as or prejudice thdt. you can 

13 jus t, .. Bec ause he r uled a gainst me l a s t t.irne, 1 thin k. 

14. t"1e ' s biased." 

15 These three are h4rd tact.s that you ' re 

16 s wea.rinq e:.xist . I ' m ne t so sur-e that ' s &"- SY to - -
17 t.hd.t.' s a.asuming per jury i s still d c r ime -~ is 

18 something t ha.t people a.re going to u se jus t t o g-e t 4. 

19 con t i nua.nce. 

20 Cf!.\!1\HA!< Sl\BCOCl< : ~.ny reaction to 

2 1 t ha.t, ca.rl7 
22 HR . .H:.Joill.TON: Well, it doeS'n" t .rec1lly 

23 ma.tte.r I guess i f the lihole ide a here is i f they • r e 

2 4 "sinq it tor d•ld y only . The proceeding goe s 

25 to::ward., t h en they get their hear inq .later on. And 

it t hey're r1qht. , the o r der is void . It t hey ' re 

wrong , wh y , l e t 's; go o n . 

3 CHJ\ IRHJ\N BABCOCK; JUdge McCown . 

HON . SCOTT MCCOWN : I chink I would 

turn Judge Briste r ' s observation a r ound o n h i m, 

6 thinking a..bout it . aeca us6 whe z:e we hav& problems 

wi th the51e i s wtt.h r:.he pro se l itigar.ts , a nd it.' s 

aasy ror a. judqe t o know \<lhether he~ s related to 

anybody, wh~ ther he has a n Qconomic i ncent.ive 

1 0 what ' s the chir d one? 

11 HCN. SCOTT BRISTER: Re lated to one ot 
12 t he parties . 

13 
H 

15 

HON . SCOTT XCCOWN : Yeah . 1L"'Ld --

!!OIL SCOTT BRISTER: Oc wen a la\olyer. 

HON. SCOTT MCCOWN: - - o~ whether h e 

16 Wd.S d larwyer in the Cdse . And so if 4 judge 

17 says , " I ' m not di~HtU4lified. I movinq torward,'* just 

18' because .a. p:::-o se litigant. has a l l eged o ne o f t-hose 

19 grou...Y"tds, it shouldn' ~ r.ted ra thdt the j1~dge i s d.epri'-'ed. 

2C o f duthoz:i t y t o en t~.t" ~:rnerg~ncy order s cr move on, 

21 under Subdi•1is ion ( 4), with i n terim p roceedi ngs . 

22 That.' s the motion that the judge is the 

23 leas t like ly tc make t h e ~istake about i n declining 

24 to st6p aside. 
25 So 1 t he declines a.nd moves torward, I 

don 't se-e dny probl~2m wit.}1. tha:. , rathet· than just. 

have him a.w:ema.t.ically have to get out just beca.us:e 

it's been alleged . 

HON. SCOTT BRISTER: I'm j ust ohinking , 

w~' r€: going to ta.l!< a.boue vac.atir.q, disc;.udlified 

cannot be v~ca ted . So :.his rul e is going t.o ge~ 

wordy, beca•lSe you' 11e got to sdy --everywhere you. '::e 

54y!.n9 .s.ll this s tu=t, you ' re going to have t:.o 

s c1y .. etx cept disqua liticdtion . H 

10 HON . SCOTT ~~CCOWN: t hink we can do 

11 that i.n .a. non-word y w4y . 

12 CHA!RNAN B..l\BCOCK : Justice Dunc c1n . 

13 HON . SAAAH DUNCAN : 'Which suggests t.o 

14- me that. which I' ve always thought tha t it would be 

lS helpful j us:: co have a. :;epa.ro~. te d.isqualitica.tion 

16 sect ion and t:h9n r ecusal section. 

17 l don ' c thi n)( thdt dis Unct ion -- t hd.t 

18 there is a distinction,. h&s aver really come through 

19 in a rule , ·lJ'Id. a. lo:-~ of pi!ople miss it. 

20 sur. if you h4.d a separ a.t.e sec t ior. f o r 

21 disq-Ja liflce:i tion, maybe they would tip t.o the !act 

22 ::ha t i t's a whole di:f t tlr e nt d.nima.l t han th~ r:ecusa l . 

23 CHAIRHP.N B~~CCCK; S.ill &dW4rds. 

MR. EDWAADS: I'm in agreement bece~. u:;:e 

25 i n dedlinq with lawyers out there prac t.icing la.w , 
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!' 11 gua rancee i t t he:cQ- <:tren' t 80 percent - - dreh' t 

20 perce nt ot those l a.wye.rs thAt know the diff.erence-

3 betwQ~n a d i squali fi c ation unde r the c onst i tu t i o n a nd 

ground f or recu34l unde r 19a or b or whatev&r: , d.nd I 

5 think it would b& halpful t a t h.e c ourts be ca. u se it 

6 'iriCuld educate the l a'tl' ye r s; it we made i t r eal c l e.a.r i n 

t..'lese rules t hat ther e is a differ e nce .and t.hd.t they 

mean dif ter e n t t hings. 
HON. SARAH DUNCJ\N ; knd pull i n tlH> 

10 sta tutor y disq t:.a liti.ca.t.ion with t.he obj11;ct.ion of --

11 120 (a) 1 cbject i on : o a ssigned j udqe. 

12 HR. EDWA..':tDS : The o t her tt-...ing i s, with 

1 3 t he disq-.Ja.li:fi c a tion , because o f the fact that. it 

14 tnere i s in t'4Ct ct. d isqua.lifica.t.i.on, t tH: orders ~re 
15 void1 Md because the grounds tor disqua.lit1ccl. tion 

16 under t.he con s titution Are s o n arr ow, ! don't. s ee a ny 

17 real r eason fo r a judge doing anything i f there's an 
18 a l l egati on of disqua l i fication t.:.'":lan getting ~ hoearinq 

19 on i t and tinding out in advance . 
20 Even it it is sti ll founded, you get to the 

21 sanction r eal quick t hat way and - -
22 HON. SCOTT MCCOWN: Well , but s uppose 

23 you need to mdke eme:qency order s , a.nd ._,.e have d. lot 

24 o t pretty l i t i gious pr o s-e l itigant s who jus t move to 

25 recuse-, and to give them dil a.utoma tic bump .. . 

MR. . EDWARDS : Well, we've got a. prob lem 

be c:ause I' m thi nki ng mere t n terms ot tl"ve ca.se tha.t 

goes thr ou9h a. t r ial as oppos&d to wha. t you're 

4 tal king about. , which i s t.he emergency order. and 

S the re's a d i t f erence as I s:ee i t. . 

6 CHAIRYA N BABCOCK : Richdr d Orsir.ger. 

MR . ORSINGER : One ot the r eason s tha t. 

we decided t o go wi. t h thfl par4l lel procea<1ing i s to 

9 t ake away the incent.i ve to file a motion a.s a 

10 disguised mo t i c-n for: continuance . It you can get a 

11 tMndated cont.inua.nce with an allegation ot 

12 disquallfica~ion, yau will see some of them, ev*n not 

1.3 well -founded, ~sp fi;c ia.lly i f they ' r e pro se li tiq·ant.s 

14 who don' t ha.ve t.o worry About. their tut.ure cctreer i n 

15 front ot the court.. 

t6 It. seernlii to me chat o ne wa y we can 

1 "7 eliminate the use o~ these a s can-tinua.nces is to 

18 s ay, ''I f you t ile i t too c lose t o t.r i a.l , it do~s:n ' t 

19 get you a con t.i nu4.nce . M 

20 J\nd i t it never ge'ts you a continuance, 

21 t h en there ' a no point. 1.n t i ling i t if you:- goa l i s t o 

22 qet a continudnce. 

23 lt seems t o me t hat i t you allow " 

24 disqua lification dccusation to provide. o:t contir.udnce, 

25 ~'len you' .re goi ng to attract these. 

MR . EDW'AROS : Does anybody have "-!lY 

2 s t atistics on how many pro se: parties we h.a.ve doing 

3 those .kind of thL"'iqs? 

MR. ORS!NGER ' No. 
MR. EOWAAOS : I m~a.n , is it. dnecdota..l 

~~d very seldom or is it dnecdotdl 4nd 4 lot o f 

t h e time 

HON . SCOTT BR ISTER : r mear~, you ' ve got 

9 to swear to it . You go to jail i t you swear t he 

10 judqe i s rela r.ed a.nd it. ' s ·..,.r;ong , pro se oc not.. 

11 HOX . SCOTT MCCOWN : Md ybe .Johnny Hol:J'.es 

12 pr:-osecu t es t.hos:e, but t can guarantee you Ror.nie E«rl 

13 doesn ' t . 

14 

~~ 

16 

(Lduqhter) 

C!-l.AIRt4AN e;..acocr<: B i ll Dcrs dneo . 

PROFESSOR OORSANEO: A.ren ' t we r~~dy to 

17 go to the timing qu.estion? Di dr, ' t we ge t past the 

18 statute r.ow and All those --

19 CHAIRMA.N BABCOCK: Well, we're ver.y 

20 clo>e. 
21 MR . ORSHIGER: Or. ccn$t!.t.uti oMl 

22 d i squaliticaticn in a.ny case ·~herein he :-:lay bE: 

23 in teres t ed ht.s a special meaning co t hose of us: wh? 

24 have spent hour 3 t..tl. k i ng to law professors about ...,ha.c 

25 that means , bui:. to t he rest ot us, t hey're not going 
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to k...~ow a.nd they~ re not going to go to jail tor 

2 tiling some~hinq under oath tha. t sa.ys the judge i s 

3 intereS:t&"d because i~e probably could...''l' t a.gz:-ee on r~ow 

to define " interest.@d"' ev~tn just here on this 

committee . 
6 s o I just. don ' t t:hir.k you C4n led.Ve this 

windOW" open. 
CHA1Rl4l\N" BABCOCK: Yeah, Ral ph. 

9 MR. DUGGHIS: May I make dn observation 

10 on Sub secticn n•? 
11 I'=. spe.,ks of the da te on '""'hich the pa rty 

12 lea.rns the grounds. I think ~'"'tat we should include 

13 some ret&rence tc the party's a ttorney becduse I c~n 

14 envision a. sitUAtion where the 4ttor ney learns of it 

15 4nd then ilki.rt.s the rule by not d:!.scl.osing it co his 

16 client . 

17 PROFESSOR OORSANEO: We're h avinq 

18 trouble hea.rinq down her e. 

19 MR . DUGGINS! I was suggesting that 

20 Subsect.ion <l) include with the word pu:t.y on the 

21 fir st knowl~dge o f the grounds, that it also include 
22 th& party's attorney. 'l'h<!i party or it!i 4tto.rn~y, 

23 ti.c:s t -- the da.t-e on which the p4rty or its: attorney 

24 first l&a.rn~d c~ the grounds . 

25 HON . SCOTT BRISTER: We need to discuss 

tl'la.t i n detdll . I r:.hi.nk that's a ba.d idea . And the 

rule doesn ' : sa.y who decides tha. t. . Do l d ecide 

3 wh~ther it ~as within ten days? And second , whoever 

decides it,. this is: goin9 t.o be another one of those 

6 

hedrings where we say, "Okay. 

your ha..nds . " ¥ou know, " Uhh ."' 

just ··-

Both you lawyers rai9e 

I mean, t his is 

i"!R. DUGGINS : Maybe you don't make any 

9 distlnct.ion. 

10 HON . SCOT! BRISTER: we~ v e g ot. t oo rr.uch 

11 of tha.t alceady, ~nd ~e don·~ --

just qot through 

13 litigdtlnq that. l dst week about when an attorney knew 

14 some t-hing, ~nd this a.ttor.:.ey took the positi on tha t 

l .S ·"hile he had "- suspicion t h4t. sornething had happened, 

16 h& didn' t hdve d firm bel ief in it until eigh t mon~hs 

17 la.ter . 

19 So I agrea, there are problems with that 

19 that maybe we .,;ant >.o a:vo!.d. 

20 1'he timing t lling, l thir.k, we're t:~ady tc 

21 c~~e to, if I'm not mistaken, Rich4rd, you - -

22 M.R. ORSING£K: c .sn I Cd ll one attention 

23 before we l~ave Par11qraph 17 

24 Th-e subcornmi t.tee has ~ede:fined " juagen f r om 

25 a nything th<1 t we've ever seen be!ore t o include 

co,.lrt -- regul ar a3::~ociate j udges or masters , of 

\olhich there a..re many 1n t..l-).e f:1tnily law arend. 

3 Th4 t' s d step that we took because the 

associate judges hav@ been -- of t.he most r ecent. 

5 legislative session. hdve been empowered to ha.ndle-

6 jury tria Ls, a.nd in many :espact.s , you don ' t have co 

ha.ve t heir 1iqna.tures countec~ignect. . 

A~ 4 pr .a.cr:ic.a l ;:~.atter, tney' re functior..inq 

9 a.s t ul ly el~cted judges, and we teel like t h ey should 

10 be subject ;:o t:.he Sdr.:.& disqt:a.lif!.cation 4nd recusa l 

11 provisions . au t ev~.:ycne on the conur~i tt:ee needs tc 

12 Know thax t his is: a f1rs:t-t1me thing . 

13 CHA!RlJ:.AH BASCOCK : W&' re not leaving 

14 we 're not l eaving t.hat dr&a. Justl I want to s a y, I 

15 closed t he door on one dre-.a that I want. to leave . 

16 MR. ORSINGER: Okay. 

l 7 CHA I Rlil\N BABCOCK : All righ t . 

18 MR. CRS!NGE.tt: Well, "judge-" is in t he 

19 t'irst paragraph. I d i ctn ' t know --

20 CHJt..! RH.AN a.AaCOCK : ¥ea.h. 1 kno•..t, but 

21 ~e'vE: wandered int o the fir s t p.sragr.a.ph . 

22 I 3 the subcotrmi t t.P.e - - are you dr.d C4.tl up 

23 to speed en ~hat we wa..n t to do !..n ter ms o t: 

24 hArmonizing Section 30 . 016? 

25 MR. ORS!NGEit: Yes . 
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1 AA. H:A"!ILTCN"; I ' d like to have, I 

2 guess, a strong vote or something as to wheth.er or 

3 not we war.t t o h-ave the orders vacated under (4 ~ (tt ) 

and (c) . Luke suggested we do nothing, just 00 

silent about thac and leave it up to the judge who ~~ 
6 o.r th~ next judge that comes on a s to wh~ ther he 

7 wants to vacdte any order t.hdt ma.y have been issued 

8 by the r e c used judqe. 
9 CH.AIRM.~N BABCOCK: Wel l , under (C}, we 

10 don't have a choice. 
11 MR. HAM!LTON: No . I"m tal k i ng about 

12 (d) and (C). Under (b), we don't have a choice. 

13 CHAI RMI'>N BABCOCK: Wait d rr.inu te. 

H MR.. HAMI LTON : Un c1er ( 4) (b) is the 

15 th.ird motion . 

16 CHAI RMAN BABCOCK: Y'eo!h . '!'hat's 

l7 right. It' s (b). 

18 KR. HAMILTON: (a) and (C) is whether 

19 or not we want to 1nclude t hem. ir. thG o rde.r:9 th;;~.t 

20 have to be vacated. 

21 CHA!RI'.l'N l>ABCOCK: Okay . ~-"d I thought 

22 we had a. consensus tt'~a.t we did no~. But th~ t ' s 4 

23 qood point. 

24 All in f avor o f including in ( .a } dnd (c) a 

25 pr ovision that it it LUtns out the judge shouLd have 

be en recused - - recused, not dis~~alified, but 

!:ecused, t.hc..t thdt means tha t all his orders must be 

3 vacated . 

4 

5 
A~1 in tavor ot that , raise your hands . 
Thera a re no hands. Can I ds suma tha t 

6 everybody d.isagreas with that notion? 

(Simultaneou~ responses) 

8 CHl\lRMA» BABCOCK: Okay. I though t we 

9 had a. consensus on that. otay . Do&s thdt. help you"'! 

10 

ll 
12 

13 

1-ffi.. HAMIL 'tON"; Yes. 

CHAIRMAN BABCOCK: Okdy . F..,yt.hing else 

in terms of harmonizing 30 . 016 with this r "Ule? You 

guys up -=.o speed? You knew &veryt.hing you're going 

14 t c do dr4tt1ng wise'? 

15 MR . ORS!NGER: Yes . 

)6 CHAIRMAN l>ABCOCK : Ok<1y . 

17 MR. SOULES : Is the de tini tion o f j Udqe 

18 invo lved in that? 

19 CHl\IRMhN 81\BCOCK: NO . 

20 MR. EDWARDS: l>i&'re lookinq .!.t (d. ) . 

21 I t ' s still ~a) under ~ 4 )1 

22 CP.AIRMl\N BABCOCK: 14) (a) . 

23 MR. EIYA'AROS : I think it. l'~as to 00 

24 c l ea:: t h4 t t.hey may proceed r,.~i th c.r.e Cdse as though 

25 no mot.ion had been tilad, but t.h~t. t.hQy ~ ve go t to 

cor.tply with the .referral. 

CHAI RMAN BABCOCK: Right . 

3 HR. EDWARDS; To proceed a. s though no 

n".o tior. would be tiled would. be nc' refe rral , .r i ght.? 

S MR . HA..'1ILTON: Th~ referi:a l p<!.:;dgraph 

6 requires thE! judqe t o do tha;: firs<: bafore he does 

d..nything else . I t he refu$es tc r-ecuser he must:. 

reter it t.o the presi ding judge . 

MR. EDWARDS ; I knoW' , but it. say s tha.t 

10 i.t 1:he motion alleges the grounds in (b) H) , ~b ) 

11 12) , or (b) (3 ) , that he goes on a s thouqh no r ecusal 

12 motion r~ad been tiled, which m~arcs he d:cesn' t :-.ave t.o 

!3 do a:\ything but qo e-n . 

l 4 CH.>.IRMAN BABCOCK : Yeah. Bill's p<>in t 

15 is 1:hat he could just i gnore it and sdy "Ha-hA. This 

16 vas never !ilea. ... 

17 MR. SOULES: That's beca.use this rul& 

1.8 cha.nqes wha.t.' s i n the statute. '?he sta tute doesn ' t 

19 -say thd.t:. 

20 The s t atute s4.y s t.h& judge sha.ll pr~side 

21 over the case , sign orders in thEl cast!, o.ov& the cc1.ae 

22 r.o t il'ldl diapcsi tion .as though t!'.e tertid.r.y .re.cusd.l 

23 mc~ion h dd never been t iled . It doesn' t sdy he 

2~ d.oe sn' t. have to do 4;.,_e o ther two . 

25 MR . EC:Wr.ROS : I unde rstand. 'l'hat ' s 
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6 

what t'm s dyinq. It. jl:st o'.tght to c l4rity he r e 

thdt. 

CHAIR!U>.N CABCOCK : Yeah. 

M!L SOULES: so p r oba b l y, ir. a n effort 
to c a.p t ure ctl l t h ree ot t:hos e things , words a re use d 

th~t re4Ch a b r odder uni v&rsre than those thr ee 

thir.gs . don't knov what to do a..bou.t it, but 30 . 016 

e doe s say "mov(t t he cast! t.o t ina l disposi t.ion a.s 

9 thol.:.qh 4 tertiary racusa l moti on had not been 

l C fH.;;d." 

ll ! don' t k..'r\OW whQt het: t ha.t. C.:il.U$eS t he S&n.e 

12 concern, Bill , tha t you tdve about the words in ehe 

13 rul~ or no t:.. 
1 4 MR . HAMI.i..TON: think what Bill say s 

1 5 isl cdl we need t o add t o t ha.t i s "except t o !' 

16 refe rra.l. " 

Y.R . EDW,._..ROS : Ye ah . 

l B MR . HA:Ml LTON: " To p roceed i n the case 

19 a.g thcuqh the mo t ion h ad not be~n ! iled except fo r 

20 .refe r-ral , "' something like r.ha t. 

21 CHAI R111\N BABCOCK: Ye .ah . 'I'ha. t:. woul d 

22 cure tha.t. 

23 Okay . No•o~ , \rie need t o gc to the t iming 

24 issue . 

2 5 MR. SOULES: Ho w a bout 

3 

recuse -- '' disqual ification, ~eCU9al or refe rral once 

the j udge decide s he. ' s r e.cu sed 11 7 

.RON. SCOTT BRISTBR: A:r-e you qoinc; t o 

t.a.ke no f ur :her a.c t.ion anywa y? 

CHAIRHAN BABCOCK: Yeah . S ill. 

6 PROFESSOR DORSANEO: I h&ve one final 

thought a bo u t t h e sr:d. tute , a nd I , o f c ourse 1 don~ t 

e thinK tha.t '""e ca..n know what the statute mQa.ns , and 1 

9 don ' t. think we c an know wha. t i t mea ns after 

lO consultati or. either. 
11 BIJt whe-n i t says "with a tertiary motion 

1 2 t hat tha judge a s s i fJ.ned t.o t.h€ case Shitll va.ca.te such 

1 3 order, 11 pon der ing •Jha. t that mi ght mean. You know, 

1 4 tha t -- tha t: doasn• t mean t.t .. a t tha nell judge c a.n• t 

15 make a nother orde r t o t h-e 5!41P..E affec t , does it? I t 

16 shouldn' t . 

1 7 MR . W W: !t shouldrl.' t . 

1 B i?ROFESSOR OORSAN"EO: So it ha s: more to 

19 do . ..,it.h the effect, I suppose , of viola. ting that 

20 prio~ ord~r t han drtything e l se . 

2 1 HON. SCOTT MCCOWN; Or .=elidn.c& upo:L 

22 the pr ior cr<le.r. 

23 PROFESSOR DORSA.NEO: Yes . All o f thdt 

24 is quite miJleadi.ng !.n the s t a tutory lanqudge, it 

25 see ms: to me , ..,hen yr.)U d~ consi derable d.rattinq . I 

cou l d rJee ho l<¥ some o ne would t h in X. , "~iell , I have to 

vacate t.his dnd. tha -:'s t h '! end ot the matte~ . " That 

3 would be ba-d. 

1 mean, the s entence in t he s: t a t u t e is bad 

prcbably already, b'..tt it. _.ould be 'tfo.rse i f it could 
medn more th~tn i t a.ct.ually , l i terall y s a ys . 

C}-I.AIRHAN B~BCOCK: P..r e yo'J t alking 

a.bou t. (e) , Subpa ragraph (e) 1 

~ PROFESSOR OORSJ.. NE.O: Yes: . 

10 MR . SOULES : I hope tt~c that i:'lea.ns 

11 tha t in tt~.a c asg ot voidd.ble o:ders t.ha.t doe:3 not 

12 nullity them to t he time they ·~ere t:irS't signed, .tnd 

13 l don ' t thi nk. it does . Seed use voidable o r de!'s are 

14 sti ll orde r:J until :-~hey~ r.s- voided , so they' r a sti l l 

15 in effect . 

16 s~ the judge could., 'Nit:h t w.-:> strokes o! r.he 

17 judge ' s hdnd, va.cd t e a TRO .snd gra.nt d. nother TRC 

18 exa.ct~y lik-3" the f irst. cne i f t.hQ .successor judge 

19 li kes the f irst or.e, and ~he r~li6!f ;<!nd t:he 

20 prot..ect.ion would be l!nio r ced c ontin•Jously . 

.21 P...nd there' s ;,ot.t;ing a..11ybvdy can do .about 

22 tr.~e j udge signing a void ord.er . I t ' s void 

23 ini <lally. 

2 4 so h'='p~tu:.ly, th4t! s what.' s mea..r.t here-, 

25 4-nd. we ea.n' \.. c h.ange the sta.tut~, 90 ! think. tha. t ·..te 
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1 s houl d dSsume that th4~' 9 what i t me4ns . 
2 CHAIRMAN BABCOCK: Wh a t i f somebOdy 

3 v i oldted t he TRO bet we en the t ime the f i r s t judge 

gra..nt:ed i t u.d the t.itae the ne w judge comes a lonq 4nd 

5 VdC 4 t 6S it . 

6 MR . SOUL~S: t f i t. ' s voidable or:ly, 
the n the proh ibiti o n is i n place ~,;..ntil th.a O:t"de r i s 

voi de d 4 s o i t 's s til l a val id order un t i l it~ s 

9 voi ded. 

10 CHA I RMAN BASCOCK: Right. . So? 

ll r.m . SOULES : so i t. woul d. be sub jec t t o 

12 punisr~enc for conte~pt . 

l3 CH.AI~N BASCOCl< : But is i t. only 

1 4 v oidable or is it voi d? 

15 MR . SOULES : I! t h E judge is 

16 d isqua.lltied, i t.' s void . It t.he judge io; 

17 s ub seque ntly recused, t.he o r ders a re only voi da ble . 

18 Ca.AI R..li(AN SABCOCM : E\ten it it. • a a 

19 tertia r y moti on? 
20 MR. SOULES: Yes . 

21 cl!J\IRI'.AN SABCOC~: 1 thin )( thAt's 

22 p!:ob4bly riqht. Okay. Do you wan t to go on t o 

23 t i ming . Yeah . Judge srowr.. 

24 HON. HARVEY BROWN : Yeah . l have a 

25 poi nt about the timing. 

3 

MR. ORSINGER: But be!or e "" do t h4t, 

I' d l i ke t o r ai s e one is sue dbou t --

CHJ\IRM.'I.N SABCOCK: Okay. 

4 MR. CR.S I NGER : I ' m not sur e tha t we all 

5 know .,..hat. t e rtiary cecusal motion means , and 1 think 

6 we probably ought. to 4.Sic ourselves tha t question 

7 b e fore we mo ve ott c-f t he sta t utE! . 

9 

9 

And ! would d. a k L,& tollo~ing ~Jestion : I f 

a motion to recuse the dis t r ict judqe i s tiled 4nd he 
l O o r she .refus es and. t he p.r·e-siding a.dminist.ra.c. ive judge 

11 dppoints a judqe t.o hear t.h e recusal motion a.r.d d. 

12 motion to recuse is f iled aga inst that judge, <1nd 

13 then the presi d.i.ng a dtnini stc a.tive d.i strict j udge 

14 appoints a..no t he r one, 19 thd t yo1.1c third tertiary? 

15 I s t.ha. t a thi rd motion aga ins t c1 d i st.rict. 

16 court, or are d.ll the other jud.ge:s that come i n, arl3 

17 they not c19ains t the distr~ct cour~? 

l9 MR. SOULES ~ No . I t s.s.ys d istri ct 

19 court jodqe . 

20 

21 
22 doesn't.. 

23 

r-o:t. CRS!N'GF..R ; No. ttle sta.t.ute says 

CHAl R..""1A.N SABCOC~ : The Stat.u t.e 

MR. C RS! NGER : d district cour t . 

24 MR . SOULES : rt do&s say thdt . 

25 District court --

3 

5 

MR. ORS!NGER : You think the judge dt 

the end --

MR. SOULES: - - s~atutory probate or 

~he s t atutory coun t y court j udge . 

MR. ORS!NGER : So t.he judge modifies 

6 ~ll ot t hose . 

7 

8 

MR . SOULES : I t ' s on~ judge . 

MR.. CRSING'ER; Ckay ~ :n o.y e.xper-ienc~ , 

9 you don' t hdve people comi ng and a ttacking thG s~me 
!.0 judge over a.nd ove r a.ga.in d.S much as you t:iO - - as th~ 

11 people a re tryi nq to 3top every judqe . 

12 CHAI RI'AN BJ\BCOCK: Rl gh t.. 

13 MR. CRS!NGER : And so I just want t:o 

14 know o n thQ r-ecord whether •..te' re talking ~!.bOut the 

15 an a t.tempt t.o r:ecuse th& judge a.ppoin t~d t o r·.1le on 

16 t.he recusa.l p r ocess or not., .and ma ybe we h.s..v9n' t 

17 .ans were d tha. t. ques t i on, but it. s-eems to me like we 

18 ought to . 

1 9 MR. SOULES: The enf orceme nt ot. the 

20 s t atute has cc do wi t h t he t e r t i ary motJon 1 whdt.<a v.:r 

21 that is . JUdge . 

22 MR. . EDWARDS : It.' s defined. in 30 . 0.16 . 

23 MR . SOULES : see, judge is thE: one , 

24 t.....,o , three, fou r , ! i VE- , six, sev~r.th - - eighth nord 

25 trcm t h e end o f the Se-ctio.r. ( 4.) . 
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MIL ORSitiGSl\: Well, it thO>: anowers it 

tc you , can you tell me what the a.:nswer you ha.!J'e is , 

3 because it doesn ' t --

t-'lR.. SOULES : The ~nswer is that it's 

tt..e third motion aqa.in.st t.he s<Une judqe . 

6 MR. SOULES : Even t.houqh it's a 

different p-arson who ' s playing a different role? 

r-1R. SOULES ~ 'iea.h. A judg e i s 4 

9 judge . The court m.ty have several judqes. 

10 CRAlRH .. l\.N BABCOCK~ Jus ti ce Hec ht. 

11 JUSTICE HECHT: I'm r.ot sure -- 1 r.~.ea.n, 

12 I sae th4t it can be read tha t Y~a.y , but l'rr.. not sure 

1.3 tha~'s what was intended . 

14 

15 

16 

wa e in t ende d. 

don 't think. thiit ' s what 

JUSTlCE ~tCHT: so it you move to 

17 recuse r:he judge in the court and a new judge is 

18 ~ssigned to thd t court - - to tha.t case a nd you move 

.19 to re:cuse t hat judge, I t:hi.nk Senato.r H.arris intend.ed 

20 thdt. thAt would be o:he second m.oticn. 

21 It 's &.rt unusual C4se, that you would !ile 

22 three ~otions aq41nst ~~e s~e judge. I~'g not an 

23 unusual case that you -- I meAn, i t is unusual, but 

24 the problem had come up ti'~4t !:.he pArty kQpt moving to 

25 recuse judg~ a!ter jud9e <!ter judge after judge in 

t.he p r ecess, 4r.d there w.as some discussion - - dnd I 

2 don't knO"W -- there wa.s some pre liminaz: y di scussi on 

3 AbOU'- this problem t.bat Ric.."lard. ra.ises, 'flhich is , 

a·f ter you ; c.a.rt up ~he c hain, t he pa..tty s~a.~ t..s 

removing to recuse the judge assigned by the 

presiding j:JdgeJ the presiding judge himS Qlf~ the 

chief justice of the Supreme Court . r mean, he just 

moves to x:scuse everybody . 

And. 1 think th~re W o!.. S socne idea. th4t t.h!j 

10 cuqht to address thd..t. p roblem. wnether ic d oes or 

11 not is 4..not he.r matter. 

12 Cti1'.X.R19t-N BAeCOCK: But under you.r first 

13 scena.r i o , it I move t o .re cuse District Judge 1, 

14 ...,.in; r move to r&cu:Je ~:astrict Judqe 2 a.nd win; but 

15 then I move to recu:Je District Judge 3 a.r.d los-e, 

16 and I get sd.ncti ons against me --

1? JUSTICE HECHT: 1 thin)( tl>ac t here was 

18 thouqht qiven tc thd t, yes. I mean, that may no t be 

19 d good idea, bu t I think that's 

20 CHAfR.JiAN BABCOCK: You k.r.ow, that the 

21 t h .re& - - I t.hought -- I rea.d i t the way Luke did, 

22 that this i:; the three strikes d.!',d you,.re out rule 

2 3 against t he same juiige beca.uae tha._t does s~em 

24 dbusive. 'the scend.rio .! just put out does not. seem 

25 a.b11si.ve. I mean --

HON. SCOTT MCCOWN: nell, it does it 
you ' re a j u •ige. 

3 (!..aughter) 

CHAI.Rl1AN BA BCOCK : Okay. 

5 HON .. BROWt.f : 1 t does.n' t bec ause th~y 

6 SUCC'!eded the ti~St. tWO t imES . 

7 

8 

CRAII\Ml\N BAoCOCK: Right. 

HCN. BRC'WN" : If it' s the third tim~ 

9 ag4i.nst thr:~e dift~rent j'Jdqes , yc•:. know •.. 

10 CHl<.IJU'!AN 3.1\.B.COCK: If you ' r'! a 

11 three-tim~ l osar, l Cdfl S€:e it. , yedh. If you ' re d 

12 t."lre~- tir.:.e loser, 1 car, see it . But t he construction 

I just t":ear(i - - poter,t.ia.lly put on it i:;: You can 

14 win twice a:,d only lesE- once. . But. you hd.ppen ::o pick 

15 t he wrong time to lese becduse 1 t Wd S the third time, 

16 and then you get sanctioned. 

17 

19 

19 

20 
21 

J4s tice Dunc4n . 

EON. SJo.-~ DUNCAN: Wh4t it you have a 

!HH·ies ot dppoin trr.~ nr. s o f d,lS>.f€-at.ed tormer 'udge s? 

CP.A!Rlit\N BAS COCK; i'lh4.t i!' - - ! 'f.\ 

sorry . couldn't ho.::dr. 

22 HCN. SCOTT MCCOWN: ?hac's no~ 

23 r~C:l.l:il al. that' ~ rej<:fCtion.. That wouldn't be 

24 covered . 

25 HON. SARAH DUNCAN; Ha.in't scate o f the 
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1 case l~w c~lled i t a di iqualitication because th& 
2 orders are " oicl? 
3 HON. S COTT MCCOWN: Buc it's not 

covered by this Lule. 

HON. SARAJi DUNCAN: Okay. 

HON. B!LL RHEA: I mad.e the S4.me 

7 assumpt ion, thclt i t Wd.S the Sdffie judge, ma.inly 

a because ot my e.x.perier.ce, te.n ye-ar& on the bench. 

9 ! ,.ve never h a. d the cir-cums tance you're descri bing 

10 w.ith - - the common circums: tdnce is you get one 

11 l..i.tiga.nt who' 9 unhappy with you 

12 CHAUIMAN BABCOCK: ?.ight. 

13 HON . BI~L RHEA: -- and they keep 
coming back a .nd. filing cecusa.ls . 

15 

16 
11 heard 

CAAIR!<AN BABCOCK : 

!!ON. DAVI 0 ?EEPLES: 

.rudqe Peeples-. 

Wh4 t ! thoogh t 

19 CHAIRMAN BABCOCK : He's r!Ot fin ished 

19 yet . I'm sorry. 

20 HON. OAVIO PEEPLES: I'm sorry . 

21 HON. BILL R.~!l.A: No. That's dll. 

22 HON. DAVID PEE?LES: Whdt I thoughc 

23 Richard Wd.S b.ringinq up wit.h this sit.ua.t.ion, which i9 

24 ~busive~ the re' s a. motion t o recus e J 'J.dge No . 1 who's 

25 on t.he case; anot.her judge, I 'm going r.o call the 

r e cusa.l judge, is assigned to hear that motion, not 
to hear the Cd 9e but that motion; 11.nd then ~here's a. 
recus-41 motion ago1inst hint or her, does that cour.t. AS 

the second. r-acusal motion, that 

CHAIRMAN BABCOCK ; Yedh. that ' s 

a.nother scenario . 

liON . DAVID ?EEPLES: Does th4 t h~ppen 

to st.,.rt counting towat:d the tertidry? I thought 

9 t....'"lat' s whdt. Richa::d wa.s saying, and I think i t 

10 would --

11 MR . ORS!NGER: Ar.d I h a ve sean t.hdt 

u nappen . 

13 HON. DAVID ?EEPLES: And that' s tl><> 

l~ real dbuse that we 've seen a. let of tine s. 

15 MR . HAMILTON: Where you hdve multiple 

16 parties , lS , 20 pArties, each pArty can recuse . 

11 MR. CP:J\E'MAN : But this says .. by the 

18 s ante part.y in the c 4se .. " 

19 CHAIR!<AN BABCOCK: Right. 

20 MR .. CHAPMAN; It. says '' by th'i!; Sdrl\Q 

21 party. " 
22 MR . HAMILTON: It has tO b~ by tM sdl!l.e 

23 party . So yov. ha.ve 15 parties , tr..eoretica.lly, you 

2'- qet lS recusals times 3 is --

25 CHAIRMAN ~.B.COCK : Sut t ha t,. s d. 

dif fe rent pi"Oblem . the s t atute dcllsn' t cover that. 

MR. CHAPMAN : The statute wouldn't 

3 address thAt . 

4 MR. ORSINGSR : But neither this St.at.u ~e 

5 nor tr-...is rule p['ovide tor d. procedure when the 

6 recusa.l judge is recused, rigt. t? 

maybe . 

tO t<!lad it . 

11 

12 you red.d i t . 

13 

CHA!R.'il\W 3ASCOCI< : Right. Well,. 

JUSTICE H~CHT : !t depends on how you 

CHAIR.fo'..A.'l BABCOCK: ! t depe:nd.r on how 

MR . ORS !NGER : Wel:, can ~e !e~d 411 ct 

1 ~ this to mean that. t.he judge who's a ppointed to r@:c::uae 

15 has- co sr:op the .recus.t.l 4.Ction, but. then if anot..i-.ler 

16 one is appoi nted to recuse, so tha..t' s your thi rC1 

17 recusal mot.ion, thi:Y c.an go 4he-ad with the recusal '? 

18 You stop it the re . 

19 The second time you selld 4 ~ecu.sd1 judge 

20 d.o•.m, they get to qo torw11rd witi1 their !:ecusal on 

21 the tirst judqe . 

n 
23 

24 this? 

25 

CHAIRHA~ !lADCOCK : Right. 

MR . ORS!NGE.R; !s ::hat. covered by 
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poot:ly drat~ed . We dont t. Know whethwr or not. 1t' g 

2 t.he same j udge as hd.S been ass umed o.r whether it' S' in 

3 ~he s<Utte court. Th<t t' i the pz::cblem. 

MR. HAMILTON: Sha.ll we write the r ule 

cr fi x it? 

MR. ORS ING€R: Well, we ca.n talk to 

Senator H4r !."is. It he's will.i.nq to let. us rewri t e 

t he -s t a tute throug h a rul.e t hat r~pQa.l s th.e 

9 stat.ute - -

10 CHAi lU1AN BABCOCK; We ll f I would.n ' t 

11 cha.ra.cteriz~ i t tha":. '#la.y . \iOUld char act.erize it as 
12 dlllplHying . 

13 MR. ORSINGBR: Extend - - in Conqr-ass, 

14. ampl.l t ying and e-x. tending- the s tc1tute. 

15 CHAil\19.11 Bl\SCOCI\: S~ll . 

16 PROfESSOR OClR.SANtO: Well, o ne ot the 

11 t hings we do on OCC4sion -- and I really d.on' t think 

18 tha.t we can tell Whd.t this me~ns with J:"e&pect. i t it's 

19 t.he SdtT•e judqe or, you Know, another judge, sdme 

20 court, d..rtd ! wcnder 'fl'hy it: s a.ys , .. I t 4. te.r t i a.ry 

21 ::ecus.a.l mo t ion i s tinally sustAined" in (e ) kind ot 
22 s~gqests th~ Sdrne jlldge t o me~ but :Z: don' t thir.k 

23 we'll ever kno~ ~ha~ this means. 

24 So.:"'!tet.i m.es when that ' s t he ca.se , we simply 

25 in t.t~e rule sa.y, .. Go rea.d t.ha. t p i ece of the sta.tut.e 

which .i.s pe= tlr.ent ::o wl'.at it's dbout:., " a.nd. qood luck 

on t iquring i t out, wh~ t i~ means . And, you know, I 

3 hdVe made that proposal <t.t our committee level to 

mdybe do Chat in the context ot t his sta tute, and I 'm 
co:ning bctck to the view thd.t tha.t rr.iqh t be the most 

6 s ens ible way t o embr.a.ce the sta t ute . 

CHAIR.HAN BABCOCK: Luke . 

r-1R . SOULES : Wel l , I gue ss what I 

want'!:d t.o move 'to "'as Whdt policy -- if t.his is 

10 ~.biguous , then we 3hOuld have the d.bili t.y to write 

11 i t ei ther wd.y. I don't tt:.ink it is . I agree '«ith 

12 you, i t ' s the judge -- sarr,e j udqe by c.he game party . 

13 But gettinq tc more fundau:.e ntal o r 

14 substantive is sues , supposF.t ~ party has a. valid 

15 ground. to r>!Cuse the judge WhO 1~ tl'·~e sitting judge-

16 in the court., a nd. that part.y doesn' c know who th6 

17 r ecusal judq& is goinq to b@ unti l the recusa.l judc;e 

18 is named by the reqionctl judge. 

19 i!l-'1.d some:, perhaps a.ll of the r egior:al 

20 judqes:, don ' t d.Sic. the p.1rties etten who t.hey think 

21 should. hedr the re:cusa l motion . S01.11etirn.es t.hE:y do 

22 ask the sit;:..ing judge who he thinks - - "Wha t do you 

23 think abou t thd.t? " 

2 4 So the regional judge ser.ds a. judge dawn to 

25 hea.r the r e-cusal and t.he pa..r t.y ha.$ got d s irnil-1r 

problM -- t).C has a dif!ere.nt: problem but still hd.s 

got a rea. l probll!'m vith thd.t. judge he4.ring the 

3 recusa.l bec<J.Use ot bias or pr~judice . Maybe it's 

beyond the appea rance . Maybe it ' s th~ re. 

So he filoas his motion to rscuse,. a,nd the 

r egiona l j u<ige, by new gett.ing ti r ed o f a l l this 

stu!f, a.n<l he sa.ys, "1' 11 fix Oscar. I'll send >:his 

judge down -1nd he car:• t do 4nything 4bou t. that. " 

9 When the c a.scade '.ofinds up, he's qcing to 

10 h<!.Ve t.he sa.Jr;e o l.d sitting judge now trying t.he 

11 p.arty' s cas.;, becaus~ he' .s obstrepe~ous . 

12 ! '3 thd.t: wha.t: we war.t, or lire we goinq to 

13 wor.r.y a.bout t.t'.e f4ct thh t a foe..,. people abuse th~ 

14 recusal sys:em'? They do . 

15 eut wha.t' :> more importan t , tc sa.y we' .r:e 

16 going tc h4"/e a sys~er.t so thctt when a person rQally 

17 has ground;: to ::-~?CU:le a st.rinq ot: j udges , one atter 

19 a nother d.ft~: aneth~:-, but valid grounds to do tl".at, 

19 are we qoinq to let that pdrty do i t o::- not? 

20 Now, I c.a.:-: seE: dtter that:. same party has 

2.i filed. a motion to r+?cuse &god.inst the same j udge, and 

22 loses ; an other e ffor:: , M.d l oses; it third etfo.rt. 

23 that • s eno~9h. 

Z4 Th is ,._;:, the sa!ne judqe who' a bict.s or 

25 prejudi ce ,. rl! l a.tion~?hip::;, whateV~!: they are, has now 
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5 

be~n a. ired cue twice d.lready in a. centes t~d heoarinq, 

and now he ~ s goinq back for 4 third bia.s ot the sa;r.e 

l'~dge . 

much. 
I ca.n see that's enough . It ma.y b(": too 

:Sut i t c:erttLin ly qives t he pdrty fdirne3'S, 

6 because they• ve alrea.d.y ha.d t wo opportunities ot 
c ontes t ed hearings fo r recu"Sal judg e3, a recos.s.l 

judge that they dic1n.' t cha lle:nge. see? 

If you. let them recu:3e- a.l l the string, now 

10 they 've got a recusal judge who r...hey d!.d.n' t. cha.llenge 

11 who's alrea.dy ci~ed the judges o n it . 

12 I just. think chat the policy is essen~i-:1.l 

13 that. our rul e ~ focused on the t.h i!:'d motion a.c;ainst 

14 the same judge . A.re we going to ta.ke away a. 

15 tu.ndamenta.l rigt~.:. tor a. party not. to hc1ve 1\ judge 

16 a.d..judica.ting important mat.t.t~rs in ~ha.t party's c a.se, 

17 which jud.ge is in violat!.on of the cede of judicial 

18 conduct when he does it -- he OJ: st~e does it . 

13 

20 

Ctt..AIRMAN BABCOCK : Justice Our,c4n . 

HON. SARAH DUNCAN: It seems to me 

21 that.'s the o.nly vcty 30 . 016 ma.ke3 sense , be-causa i c.'s 

22 effectively c.t:ll!atinq d. presumption tha.t this probably 

23 isn't a good racusa~ mot!.on tor d isqua.lificdt:ion . 

24 CHl\!RMAN BABCOCK : Right . 

25 !!ON. SAAAH DUNCAJ; : And '-hat makes 

perfect s ense when you've a lready hitd two rnotions 

against. that same judge a.nd both have been denied., 

o r..he rwise t he j udge would.n~ t be sitt ing . l don't s&e 

how it' s ambiguous, but .. . 

CHAI RMAN BABCOCK : Judge Rhea. 

r.oN. BILL RHEA: I want t.o say a."!'cen to 

bot h those last two comments and point out, too, 

Se ction (b• , if the scenario -- this other scenario 

you ' re t.a.lk.ing a.bout were <!pplicable at d..ll, then 

10 you' d. be Sdyinq (b) ·,mulct say, that ••the recusd.l 

11 judge, .. 4nd going on down, "Shd.ll continue r..o preside 

12 over the c:ase, sign orders, move the case to !ind.l 

13 d..isposition .• , 

l4 That's just. not the .role of the rec~sal 

15 judge. 

16 

17 

CHF".I R.'ffi.N 'SABCOCR: Yeah. 

HON . BILL RHEA: Obviously, this 

1 9 section iit intended. for the tri al judge . 

19 CHAIRY.A!i Bl\SCOCK: Ttat' s a good 

20 point . 
21 

22 

euddy . 

HON . B!LL RHEA: !t's clear they're 

23 t d lki.ng about. the same judge . 

24 MR- . LOW; Let's loo k. 1. t wl'HH. really 

25 hap;><>ns . 

3 

CHAIRMAN SABCOCK : Oh, a veryb od y listen 

up . 

{Ldughte r ) 

MR . UYA: They move that he' s 
disqualified tor sor.te reason, or thdt. he's bidsed or 

prejudiced or something. Al.l right . 

Stoval. usee. to , d.nd. Judge Mack Rog€:rs, 

9 kn ow, they would c4ll this judge a.nd t.hey 'liould 

S stJ.y, .. Okay. Here are the problems: . Who is somebody 
10 t h.t. t doesn't have problems w1.th th~s-s ldwyers~ f..ere 

11 are the part.ies, here dre the l.dwyers, here ar:~ the 

1 2 iss1Jes, " and as a. prd.ct..ical md.t<:.er, get s omebody thd.t 

13 h ad no<:.ning to de with it. 

14 I m.ear., they den' t j ust point , just 

15 say, "Well, !'ve got to pick you." You'd have 

16 trouble in my district picking three ba d judges. 

17 I mea.n, i t just doesn~ t operata that. way . 

18. I t's jusct not. prdctlca.l that tha.t' s going to h.appe,n, 

19 th.a.t you're going to just. catch .. _ i>ecd.use .:he 

20 presiding judge- ba.s tha du r..y t.o determine the pr•::>p~r 

21 pe.:sor,, and. he c • n find. out About the Cdse. He find s 

22 out dbo<1t t.he pd.Z:t'.ies and wh&t the cl~irns dr"" , ~nd. 

23 a.sk this o the .r persor. , "Do you hdVe o:tny proble:ns in 

24 this s ituation, this kind of CdSE:r t.hes~ parti '3's, 

25 tr.ese- tac~s? .. 
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So I think we're more theoretical tba.n 

practical , what '4i! 1 re ta.~kinq a.bout. . 

3 CHAIRr1A.N aABCOCK: rn just a sec you 

4 ouqht t o bl~ss thi ::~ 1 but can \le inst~uct or inf·::>rm 

5 thE subcomtnitt.ee t.hdt it ' s at le<Jst. the view of chis 

6 comm.1 ttee tha.t t.he st.atUt:.Q is i.nter.ded to cover only 

multiple recus.!.ls of the scUne jud.q&? 

HON . S~.H DUNCAN: lt:'9 vrit.ten. It 

9 may no t be i n tended. There may be a diff er~nce 

10 be~~een wha~ was in~ended ~nd whac was written . 

ll MR . i'E~ENOSK'i: Right. 

12 r.ON. SARAH OUNCAN: But we don't imo•"' 

13 "'hat t.he in ten t was. 

14 C!IAIRJV.N !IABCOCK : !lut I thi.nk 

15 Judge Rhea. ma kes d.n excellent point that the 

16 Subpa t·agra.ph (b) ct.oosn' t. oa.ke ar.y sense if you r::ea.d 

11 it any other way. Okay. l s that a conse-nsus 

18 .ruscice Hach t, is that --

19 JUSTICE HECliT: ilell, that - -

20 CHA!~"1A.N BABCOCK : Fo:.- pu.rp()9es o! us 

21 moving tor·,c2.rd anywdy . 

22 JUSTICE ?iECHT: No. That's fine. 

23 But if weJ re goinq to il"'q'Jire o f 

24 Sen a tor Harris what his views a re ~-out repea.linq 

25 30.016, I think you have to lay on t he t~ble whe ther 

1 ~a.) - - even if we think what (a) n-.ea.ns, does he mea.n 

2 f or it. t o meen some:<:hir.q else. Because otherwi_s:.e, I 

3 think he wcmld ~ay, "Just leave the statut e in the 

books and I' 11 t4ke my chanceg ... I don't. know. 

5 CF.A.lRl-fAN BABCOCl< : Well , yeah . ::: think 

6 since one of the proposals is we' .re going to tttlk to 

7 him , I tl"~inl(, you know, tt~a.t! s d gocd thinq to talk 

8 to him about-, a.nd ! r ranKly wouldn' t th1.nk that he'd 

9 dlsagree much vith wh4t's been said toda.y. I'd be 

10 surprised it h~ did . ~ut never theless , t:Z1a t ' s --

11 ~ .. q,. ~BLEN"OSK'l': Ar.d does he speak for 
12 t he whol e l~gisl4.t.ure? 

13 CHAIRMAN .BPJICOCK: Well, th«t'9 the 

14 other thlnq. As dangerous -- a s ¥>e found out with 

15 Senator Shapiro, I rnean, she's got a view cf what 

16 happened on the pcu:ental noti.!ica.ticn, which may or 

17 may not be shared by the· people. 

lS Yeah . Linda. E.a ds. 

19 MS. E~OS : I n td.ct, t here's case law 

20 thd t .s:ays one leqislature can' t govern the: 

21 interpretation of 

22 MR.. YELENOSK¥: ~vel\ it it 's the 

23 sponsor. 

24 MS. EACS : Even i f 1t~ s the .sponsor~ 

25 me.s.n, tJt.at' ,;:, you kno"' --

MR. ORSINGER: &ut this .ts not 4 

question of legis la tive histor y. This 1s d. ques tion 

3 of poli t ical r~iali :.y. 
4 It sena t cr Ha.rr ls i.s comfor tabl~ wi tr. it, 
S t.hen likely, the people who voted tor 1 t, becau9~ he 

·>'i"a.S t he $ponsor , will be cornf"or ta.ble ·~ith i t. A.""'ld if 

7 he tl'",inl<s that -- r mec, I think we ouqht to be 

8 p lain and cU k h11n : Do you think that other senators 

9 or repre3en~atives \<lill be upset --

10 MS. E:J..OS; I L.~ink. tha.t~ 3 a. very 

ll da.n.q&rous thi ng for this commi t tee to do, just r..o le- t 

12 cne senato~ tell ~~ ~h&t other ser.a tcrs think the 
13 St.htUte mear.t . 'l'hd t:. ' s what legislativ~ h i story i s 

14 d.bout, d.nd. I thir~k: t:ha.t qives d pow-er to s:crnebody who 

lS 3ponsors le,~isla.tion way beyond what the co>Jrts hc1ve 

16 ollowe<i. a.nd. wha.t I ~:h1n J.:. •,r~e shol.lld be incli ned co do . 

CHAIJU1AN BAbCOCK: Well, to me, i t' s 

18 two brdnche3 cf 90V.::!rnrne.nt -- two sepd.r4te branches 

1S of government, who dppa~ent.ly hav~ ove.rldpp!nq 

2Q .au thority, jus t kind ot t.rylng -::.o get along. 

21 A-'ld ! :.'"Ouldn' t propose goir.g to 

22 Sendto:- Hax:ris saying , 1' Hey, you c an tell the Supreme 

23 court .. r..at ':o do, " i:-ecause I don't think, i n a. broad 

24 sense, that. S~na.tor Harris ca.n. do t.hat. 

25 B11t I oio think, .s.s a tM. tt~.r of cou.rt~ sy in 
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t:-ying. to hanncnize these things, \Ohich is what this 

Wh()lQ exerci se is about, thdt we can probably g e t his 
views on it. 

I would.n' t sa.y we' .re boUild by it . 

wouldn~t say whatever he says binds the res t of the 

legislature, because, obviously, it: doesn' -.:., but one 

of the geniuses Ot' t his state r as opp osed t o some 

other st.ttes, is that there is this kind of intcrm.s..l 

dialogue that moves the state fcrw~rd in a proper way 

10 and. d way t.hat works, s-o . •. 

11 JIJSTICE HECHT: ilell, dlld t<> o.<1<1 - -

12 just t.o add to that, the is sue 1 !1 not, 11Wha.t does 

13 30 . 016{a) medn?" If i t stays i n the books , ot 
14 course , we'll have to decide t hat, ~nd they'll decide 

15 •ha.tever they decide, and they' 11 try to a.~certain 

1 6 its meaning the Wd.'J they always go about trying to 

17 ascertain the- mea.ninq of a. 9tatu~::&. 

18 But the: question reall y here is : It w~ 

19 writlil .a rule that a.,.ys 'this, d.t"e you sati$fied. _¥, 4re 
20 you going to ! eel -~ a.re you goi.rtq t-o object t.o a 

21 r-epealer of the s tdtut:e , or >Jou.ld your posi tion 

22 be, "Write whatever rule you want., but. I wdnt my 

23 9tdtut.e in the book .. '? That' SJ d. litc~e d.iffe::'!r!nt 

2< twist on it. 

25 r mean, he could say, "'I am going t o object 

no mat.-::.er wh at rule is i n the r ule book.," well , then, 

"'e can decide wha.<: we're going "to do about. thAt . 

CHAtRI"'.AN BABCOC~ : Yeah . 

JUSTICE HECHT; ! f .s.nything . 

5 CHAIRMAN .BPJICOCK: ilell , Richard, 

6 thanks tor ro.ising this problem. 

7 (Laughter) 

8 MR. ORSINGER: Well -- okay. 

9 CHAIRMAN B~.BCOCK: Why don't we td.ke 

10 about a. ten-minute brea.k .and then come ba.ck and tal.k. 

11 dbout till'.ing. 

12 

13 

tBraak ) 

CHAIRMAN BABCOCK : !'!.11 right. We had a 

14. request t.ha.t before we get to timing, we tdlk about 

15 t h e fun i ssue ot who is a judge. Right, Richa r:d? 

16 MR. ORSINGBR: Right. 

11 CP.A!RMAN BABCOCK : Ok.a.y. At Luke's 

18 request. 
19 Mrt. SOULES: The only rec~~~ndAt.ion 

2 0 had on tha.t was thdt there' s been a l ot o f thinking 

21 that has been done on this subject in terms of the 

22 con:t:lict of interest rule , particular ly 111 , which is 

23 judicatory otficia.ls, a.nd that: term i.s d.atined .in the 
24 terminclogy ot the disciplinary rules ot professional 

25 conduct. as d. person who serves en a tribunal.. 

'!'her. the tribunal is defined -- in an 

extensive detinition, includes jlld.ges , magistrdtes, 

special cnaste.=s, r etQrees, hea.::inq officers, 

l ncornpara.bl& p11rso.r.s empowered to resolve or 

recomm.end resolutions in .a. pa:: t icular ma. t.ter . J._?t.d 

t hen there's a lot onere words here , too , r.h-i t the y 

7 can cons i der . 

g It'~ a very broad definition, a..Yl: d it rr..ay 

9 give some guiddnce to the- writ.inq of the de!initior, 

10 of judge here . It's ln t.he terminology, wt~ich is in 

11 a s t.ra.nge pla.ce becauge it' s before Rule 1.01 ir. the 

12 prea..'l\ble, a nd 4. lot of people don't pick up th..1t it.~ s 

13 even there. 

14 Bu t reco<l\tne.nd that yr.~u might o::::onstd~r 

15 some o~ that ldng~age because it has be&n given d lot 

16 of thought to try to m.d.ke it o.s encompa.ssing c!S 

17 possible. 

18 C~.AI!U".AN BABCOC!< : Ok4y . 

19 Richard, you and Carl ~sed, in 

20 Par agraph 11, under defi nitior1s, the tern. judgo:t means 

21 t he judge, dsBocia. te judge or ma.ster or any court. 

22 excErpt the Suprema Cou[;"t., Court o! Crimi.na.l Appea.l3, 

23 cou::t of appe«ls , statutory probate c -:-11rts a.s ct~ fined 

24 by the probate cod~, and commi.;.s.!.oners co:J.z-t. t-lhy do 

25 you use t ha. t d.etini tion 7 
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MR. ORS!NGE.R: We,ll, we ~xcluded all 

t..~e appella':.e judges because t.hey ha.ve a.n a.ppelld.te 

.recusal r ule. 

' MR. HAMILTON: That' S i n the old ruld . 
5 MR.. ORSINGER: And we didn't want. to 

6 interfere with that. And we e xcluded statutory 
7 

8 

proba.te judges beca.use the s tatutory probate c ourt.s 

are gove-rned by ~roba.t.e Code 25.00255, which has 4 

9 rnin imurn. t~n days betore t rial provision in i t which 

10 we're not complying with. 
11 so since we don't. ha ve 4 m.inirn\Un ten days 

12 before trial in our proposal , we had to write them 

13 out of the rule, 4n d. we de.cided to jus t not. tredt 

14 <:hem as a. judge, a nd then put them it in the co!TIJnent, 

15 which you'l l see Comment 2, "A motion to recuse r,r 

16 disqual ify -1 sta tutory probate j udqe is qover ned 
17 by" -- pard')n m-e. I sUd a. proba.~e court . I meant 
19 to say sec tion 25. 00255 of the governmen t code. 
19 CHAIRMI\N BABCOCK; Ok<ty . 

20 M!L ORSINGER: And then we decided, 

21 specifically , to add a ssociate judges o~ mas ters. 

22 And .in ou:::: discussion, we c onsidered maste r 

23 t.o be a f ull- ti.'rte emple-yee of the state, not a 

24 special a.a~t.er app¢1nted tor a spec::itic case t o 

25 qovern discovery disputes, o r what. h.ave you, but Luke 

5 

6 

Soule 's attention to the de finition of tribun.a.l a.t 

the begi.!lni:1q o f t.he Texas Rulas of Dis cipl i nary 

Conduct specitically l ist s masters, specia l ma sters 

and --

MR. SOULES : R~t'erees . 

MR . ORS!(lGER: -- ref e rees. 
And so tha.t 1 s an i:uportd.nt policy concept. 

t-hat Luke hd.s just. introduced because you ca.n drque 

that s pecial masters ouqh t to be just c.s fair as 

10 judges . An•i if they ' r e not. , ycu should be abl e t o 

11 challenge their a ppoir.tt.ent, but that will be an 

1 2 extension o:! this rule-malting dut.hority . We' ll react: 

13 out and touch more people t han we had pre viously. 

14 CHAJR/~N B..>;JICCCK; J\ldge McCown. 
15 HON. SCOTT MCCOWN: Well , l would 

16 hesitate: to 1ncludf( a.ssocia.te j udges and. rna. ~t.e.rs i n 

17 this rule for two reasons . 

18 one is t.h ttt associate judg&s in family l a.w; 

1 9 everything C4n be r e vieTJed de novo by the judge . If 

20 you don r t Wd!lt to go throuqh the p.rcce.eding before 

21 the as:socia.':.e judge , you can obj ect and r aise thAt 

22 with the judge. hn<i the qrc.un<i tor objection could 

23 be wh~tever you' r:e d.t:quinq vi tb reqa..rd to their 

24 disqua lification oz: refugal, and this jugt adds 

25 ~nether lay~r on top o f a pz:ocedura we ~1ready have. 

The second p~oblemt which applies t o both 

a ssoci4te judge and masters is this: 

Thi s p:ro<::ot~dt.u:e,.. it you. ha.d. a.n associate 

j ud9e disqudli fied or you nad d mai~er disquali!i ed, 

you would have -:i!IOt.'\!ir appo1nt.inq <:lllthority repldce 

that assoc!<tte jud.g~ or tha.t master. 

W~ll , t.h&re ' 9 two problems wi th that . 

One is, r~m the judge . The law is thd.t f or 

an ttasocia.te judg& T:.O .s~rve i n my cou.ct I hdV-A to 

10 approve them . And ir ! pick an .tssocio.t~ judge or I 

11 pi ck 4 speciAl master, they're work1.r.g tor rnE and I':n 

12 the judge, And I don ' t war~t:. a presiding judge cz: any 

13 oth&r j udge to t ell me, "No f I ha.ve to work w.~i th some 

14 other associAte judge or :;or.:e other l!lASter . " 

15 And t}'l~e second problem is rnore practiC4l, 

16 .,..,hich is fur.ding. The.:-e. isn' t az:y money t.o be 

11 bringing in other associate judges o r other :o~sters . 

1 B I t my dSsocia t a judge is di.s-:qualitied or 

19 recused, th~n what r.:hat r eally m.ea.ns is, r'm goi ng t.o 

20 have to hed.!" tt.e case d.S d practical llatt e r. 

21 And , t.o me, this ta.lls unde.r the category 

22 o f, nlt it dir'.'t brok.e , don't fix it. . 11 We' re 

23 including poaople in a procedure that we c!on' c. need to 

24 have thdt. h~ s all kinds or unin tended conse~~ences. 
2 5 CHAIRW\N :ll'.BCCCK; L~ke . 
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1 MR. SOULES: Well, I don~ t '"'ant to ho~;~.ve 

2 .,._ -- most people probM>ly will never :ree t.his 

problem . But. those that do a..re going to ha.ve, 

4 proba.bly, a concern. 

5 I don~ t knoW" how it works in TrAvis county, 

6 but in sa.n Antonio, the presiding judge will not 

7 assiqn a ma tter co an associ ate judge 1 or whatever 
9 r..J)ey c a.l.l thesa f4ll'.il.y la.w people, unless I waive Cli.Y 

9 righ t t.o a distric~ cour t a.ppeal. 

10 l can go ~o the court of appeal~ , but I 
11 can't uke it back t.o the c11strict judge . So I do 

12 tha t , and I qo down to Richard G.a..rCi4, great. judqe. 

13 But then I f i nd. out t hat thert:t~ s a. problt2;m 

14 here dnd that my clie.r.t is concernQd a.bout. that. 

15 Mayb e t hey d.i.dn ~ t find out: ur.til they got home t.ha.t 

16 night to who this quy reall y is, a.r.d l"rn dl ready in 

17 the thr oes o t a problem. 
18 So wha t I b~tte r do is just decline <1nd 

19 have the di$trict judge hear my c ase beca:use r ma.y be 

20 gettinq myself a..nd my client into a. situat.1on thd.t. 

21 can" t cure. 

22 H.ON. SCOTT MCCOWN: 'iou couldn't go 

23 back to that d istrict judge and say tha t we ' ve 

24 discovex:-ed Judge whoever is the broth.ar of the wire 

25 in the divorce? 

MR. SOULES: Sure. Suppose I couldn't 

get reliet? 

3 HON. SCOTT MCCOWN: Well, but that's 

4 true ot a recusal m.otion, too . Relief wouldn~ t be 

5 guaranteed, but we already have 4 procedure in t.he 

6 law to have it reviewed by a district judge . It' 9 

7 just changing ',! he reviews 1 t . 
8 MR. SOULE-S : And there' s no process 

9 s pelled out tor c.he review by the judge under whom 

10 the a9s:ociGt.e judge works , but -~· 

ll CHA.lA.MAN BABCOCK : ,Judge Lawrenc~. 

12 MR. SOULES : -- I just :lee that .as 4 

13 problem. Maybe no one .els e does . 

14 CHAIRMAN BABCOCK ; 'Leah . 

15 Judga Lawrence. 

16 HON. TOM LAWRENCE : There'~ a n.:, ther 

17 problem with the defini tion . ~.It currently would 

18 i nclude a justice of the peace, but there is a Cdse 

19 out of the Fourth Court o f Ji..ppeals th.at s4ys tha.t 

20 Rule 18a does not a.pply to J'Ps ; }'OU have to apply to 

21 Rule 52S, which I t.hinl<: lte' re going to t a lk abou t 

22 temo rrow . 

23 There 4 1So is no mechanism at- a.ll for d.ny 

21i com.-nunica tlon between a JE' u.d a presi ding 1udge o f 

25 administrative judicial district. ! don't know he•"" , 

rn.tachanicdlly, it would even work with the justic -e 

court . But there: is a. case on point that ' s been 

3 a rou.nd since the aa.rly ' 90s out of Judge snyder-~ s 

.; c our t thdt. tA.lks a-bou t. this par ticular situation . 

S tiON. SCOTT BRISteR; So H you don' c 

6 like the JP, you just d.ppedl de novo to t..~e <::Oll1lty 

court or 

HCN . TO!-: LAWRENCE: N'o . i'ih4.t yo"".J. do 

and. .,;e' re qoinq to t~lk a.b<>t.:.t this latar, but 529 

10 says you tile an att'1davi t o ! two people that sa.ys 

11 that you c 4n' t get a !dlr tr14l , d.nd it.' s 4Jl 

12 automatic exclusion . 

13 We had a quy do t.ha.t 12 time s in Harris 

14 County uncil someone fin4l ly s .:dd, " Enough ot this 

15 r.onsense, .- othar wise, he• d i)!:'cbably be in Amarillo 

16 still tiling his motion ~ 

17 !t's not really d rs-cus:al . I t':s jus:t: d.n 

18 4Utomatic strike. au t tha.t.'s t.he onl y -- acc~·rding 

19 to the case l ttw - - that's 'the .onl y mechanism r::nat you 

20 Cd.J\ recuse a JP, is S28, 41\d i-=. Sp4cificdlly 

21 addressed Rule lSet 4nd said it. did not apply. 

22 cHAI~.:AN BABCOCK: Bill Oorsa.n.o&o . 

23 PRO'f"tSSCR OORSP..NEO: You icnow, ot 
24 ccu:-se Rule 18 i9 in the rules t or district. a...'\d 

25 county leve l court sec ti•J.n of ~he rule book , no t in 
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the JE? cour:: section. 

In terms: o t ultimate recodit i c.s.tlon, I 

clon ' t. guess we hdYe a.ctud.lly decided i~ t here' 9 goinq 

t o be cl .J? .:ourt section in the !"ule book or not . 

That's, you know, a lingering issue,. and I don't 

re.."T!ember it t.he racodificacicn draft. restricts all of 

th<erse rules to district. 4.nd county level cour t.s 1 

myself, you know, either, whether a.ll ot tha.t i:3 1 you 

9 know, relat-ed, you know, r~lated to th4.t. 

l O HON. 'i."OM I..AfiRENCE: : Well, except we 

11 h4.VQ Rule 523 thcH. ~AYJ you h4.Ve to 4pply the 

12 district an<i county rules insofar as you can if 

13 ther e 's r.othing specific on poL'lt ot the justice 

14 :;ules:. So i t gets a litt.le contusing sometimes , Y"U 

15 k.no\f. 

1.6 cMIR111\N BI\BCOCK : Okay. 

11 J udge Brist~r . 

19 HON. SCOTT BRISTER: l WoS just going 

19 r.o suqgest, could we d.ratt this in terms of ratller 

20 t.han detinir.g judge, which when you c!etine a tenn, it 

21 tends co bleed over into other things th4t may nc ~ 

22 inte~d it co apply ~o, but jQst say, you 
23 know, "Applicdbility, this sacticn only a.pp l ie s to 

24 these judgeJ and not these ot.h.ers," rather tha.n 

25 mA.kinq 4 defini tion or judc:;e . 

CH.AlRtWl BABCOCK : Yea.h . But you avoid. 

the problem. becouse Ors1nge~ woul d say that this 

3 section applies to t~Ssocia.te judge a.nd mast~rs . 

Judge McCown sdys t:ha.t' s a mis t a.ke. 

HON. SCOTT ~CCQ';'IIN: Well, doe~ Richa.~;d 

say t.hat? Deca..:se --

CEAIRHAN e.ASCOCK: He s&ys it loudly. 

.H.ON. SCOTT MCCOWN: As a. tdmily lawyer, 

de you think :he family Ba:r: reall y sees any need to 
10 have a. r ecusal rule, tor as~oci.:=.te judqes7 

11 tt.R. ORSINGER: I'll have to 4Sk 

12 around.. I rr.dy ask Jo4.n Jenkins back here whc 

13 pra.ct!.ce-s in Houst.on. 

14 In San Antonio , ve just have one :~~ly law 

15 maste:r, and you are not «S.signed to him ur.less you 

16 a9ree to waive . Bur_ it you go to F't. ~~orth , Dall.as, 

11 Houston , places lik"t th4t. , each judge ha.s t hei r own 

18 master cu\d ycu are required to take d.ll of your 

19 temporary m-:~.tte:-s t o them . ~Jld in the lAst se-ssion, 

20 t.hey were are empow~red t.o de jury tria..l$ , but I 

21 suspecc t.hA::. they p:oba.bly wor.' t give you a jury 

22 t:rial in front of a mas ter unless you waive a n 

23 dppeC\l , but. I don't know tha.t tha.t' s true . 

2 4 And 1 f I had to go through a. two~·wee k j ury 

25 trial in a rtier to disquAlity som~body, r wouldn't be 

happy wich :h<1C. 

HON. SCOTT MCC~~N : I guess rr.y thinking 

about it is that if -- ar1d. we r eq:-,;.ire fo.t: long 

m~t:ters cha~ you waive ~9 we~~, but you're not going 

tc have to r:ta.ke. a decision ~bout. ~diVinq. 

You iYtOil 'Jho the a.ssccid te judge is ti'"dt 

you're goinq to be t o re )"OU have to l'M.Ite ~ decision 

S a.bout W<CSiv:L>"~g . But. even it sorr..ehow you got caught 

the.re, ha.vlr.g waived. your d.e novo, you cAn still go 

li' to the dis trict jud.qe and say , .. we either r.ee:ct you to 

l l h~a.r this or- we need you to 1'ind a di!~~.J:ent 

12 .!.Ssocid.t6 j \!dge be:c<l.use t.!"Jis one: has a pcoble:m. '' 

13 And the district judqe tor '.oi'hotn th~ 

14 dssociate w·,rks is going to review you.r ~equest 4-.r.-d 

15 e:ic.hac gran: it or deny it, which to me .!.s t.."".:.e 

16 functional ~quivdlen t of 4 .recusc. l proceeding. 

l7 l-8.. ORS!NGER : EXCBpt you r.ava no right 

19 ~t that point. You've waiv~d it . Out I -- r don ' t 

19 knew it thd. :' s: --

20 HOtL SCOTT tiCCO'~li : No . Wh.4t you've 

21 fki.tived is y~:mr de novo, but you h&ven~ t ._.aived qoing 

22 to the dist!:"ict jud9e a.nd sdyir.g t.hdt. there-# s some 

23 ~>Jnd.dli\enta.l p r oblew. with the a.ssoc.iate h&Aring :.he 

24 case. 

25 MR. ORSINCF.R; No , but you#ve 'Cilaived 
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1 your r~ght to force Chdt issue. 'tou' .re th~n at the 

2 mercy o f ~h~ dis~r~ct judge, who may or m~y hOt s~t 

3 d.Side whdt t:he rni!lster did. 

RON. SCOTT MCCOWN: No. Whd.t you~ 1re 

5 waived is your de nov.:. proceeding. But. you're qoinq 

6 to the judge befoOre t...'le proceed.ing, before- t..~ere-' s 

7 4nything to de novo dn~ saying that you shoul d be 

e assigned a. di.:ftez:ent as socia.te or th4t. t.he- case 

9 should be referred to the dis tric t judq~ be causE: of 

10 some problem with the 4.Ssocia.te. 

11 And I jus~ wonder, it we poll the t~i~y 

12 Bar, and ma.ybe we should do th4t, whether t.his is a. 

13 ::::::eal pr oblem that needs to be addr(used o:1...~d pe-rl"'.ap:J 

14 givea us all kinds ot unintended co..nsequli!:nces or 

15 whether i t 1 S just something--

16 MR. ORSINGER : I' d like to a sk 

17 Joan J"enk:ins who pr actices family law in Houston 

19 wich, you k..now, a dozan family l&.w ma.s:ter::. and get 

19 h&r perspective o n this issue. 

20 XS. JENKINS: ! think you dnd Luke, 

21 Richard. have hit the ndil en the head. 

22 The p.roblerr: is, Judge, if you de what 

23 you# re sugge s t ing , i t's exac tly ~1ha.t they said . If I 

24 qo in a.nd I Wd.ive the right -- first of all, the 

25 right of appeal to a referring court, then I go bd.ck 

a.nd tell my client th.a.t as many tirnes we go down for 

a setting and ehey Sdy, ''!' l l give you d s~tting in 

3 two months bet'ore th$ j':.ldge. You can have it .in two 
d.Ays i t you want to go tc the associac e judge.'' 

I then qo b~ck. l cdll my client. X W4ive 

the right to have the trial judge he4r it., 4nd t.hen 

my ellen~ s4ys ~Oh, no. Thdt#s a problem tor me . 

There • s a cc-ntlict there . There's an issue ~here . u 

It I go ba.cJc. to rny judge and pre5ent thdt and my 

10 judge sr1ys t "No. You w&ived it. You're going 

11 torwa.rd, '' then I hav& no r-emedy. 

12 RON. SCOTT MCCOWN: How m.:~.ny t i 11'le:3 ha.s 

13 that ever happened in t.he juris pro.ldence- in the 

H sta.r.e? 

15 MS. JENKINS : Well, I ca.n think of two 

1 6 occa sions where l've hd.d l-awyers discuss th"-t ·with me 

17 in Harris County. I mean, r can't tell you hew o t tan 

18 ic happens _ 

19 But, I mean, it just seems t o :ne, if you' :e 

20 qoing to address t.h& issues that we~ re Addce ssL"'l.g 

21 here today, you need t.o a.t least look c~.t ~hat issue 

22 because t ha.t's a red.l is:Sl!~. 

23 Also, 'Wh.at R.icha.rd said is true . rn Harris 

24. county, we have no ~.b.ility t o rejec~, on a tempord.ry 

25 basis , our assigr~ent to the a ssocidte judge . 

!f I qo in and I'm conternplat.ing, d S I 
2 often do, a th:-ee- or fou.r-da.y show cause hearing o.n 

3 the issue of custody and I'm. .1ssigned to the 

UISOCidtB j ll dge , !'Itt :; ~uck . I dCin' t. hd.VE" the <ibi l ity· 

t.o objec t t.he assiqnrn.e:nt to the asaoc14 t.e judge. And. 

it 1 lose my 4bility t.o ~t"Y and recuse the dss-:>ciate­

judge because ot contlict, r thi!Ut. that could be .a: 
sic;nificant: problem. 

We# re not talking abcur. some t~n- or 

10 .titt.een-minute hear1.ng t.hdt then has t.o be r~ tri-=d. 

11 \\' e- ' re talking -5-bout. something that. requires 

12 expenditures of thousands of dol:«.rs, and th€n you've 

13 got r:.o go back 4nd.. ernphctsize your right !or d e: novo. 

1 4 HCN. SCOTT MCCOWtJ: But. wh~ t --
15 XS. JZNl<!NS: So ! think, llr.de- r cert.d.i.n 

16 circ-umst.a.r.ce:;, t.hac could b.;- sigrLificdnt. 

l 7 HON . SCOTT MCCOWN: But -whc.::. d.c peopl~ 

19 do .eight now ? 

19 MS. J"!Ni'liDiS: Well , sometim~s they h.sve 

20 no cr~oice -:..nd some-times they 3pend 5, $10, 000 on .a. 

21 temporar y custody hearing and retry it. 

22 H'ON. SCOTT KCCO'.i'N: They d.OTl' t go to 

23 the dis trict jud..qe and. point ouc. the prc·blem and. get 

24 a. ruling? 

25 H.S . JENKINS ~ Well , but tht?: issue is, 

Page 732 

Page 728 - Page 733 



SCAC HEARING Multi-Page n.t JANUARY 28, 2000 

l if you get ~ ruling that you don't like, you have no 
2 .r:emedy. That' s tl'le point . 

3 HON • SCOTT NCCO'"..nf : :aut thd t ' s true of 

4 recus4l d9 well . See , ~o me , i t 's che s&~e 

S proceeding . It' s just how you qat t here . 
6 MS . JENKINS : But Yith a. recusal you 

1 have - - I m~an - - w~ll, you know • .. 

S C!iAlRHAN BABCOCK: Buddy. 

9 MR . LOW: I n t.hese situatio.r.s, do you 
iO not have tiRe to c a ll your client? Don' t you - - I 

11 rne~n , you knew , rny c l ient t:.hinks I 'm b&t:or e judge so 

12 a-nd so ~ I'm not qo!nq t o aqree to go bQtcre scmebody 

1 3 el se . I call my client a nd t he ju<:1ges 'fi i ll, you 

14 know, give me a li t~le t irne. Do you not have t~me t o 

.15 do -cha t.? 

16 MS . JENKINS: Sometimes you do. 

11 scmetime s you don' t. mean, somer.imes --

18 HR . LOW: Soy , that's a. tas t -rnovinq 

19 judg& . 
20 !Laug!1er) 

CHAI RHAN BABCOCK: Rich~rd. 21 

22 PROFESSOR OORSANBO: I know in D~llu 

23 som.e cla::~s:e~ o f ca s"" i ~ re allocat~d to .,.ssoc1a t:e 

24 jcdqes 43 if tbdt judge OJdS just. <d .tequl a r , old 

25 dis t r ict j udge wit.h c hi ld support. en torcernent, which 

the std t.e iJ involved. 'tha.t' s hand l ed b y a.n 

associa te- judge . Those cases a re referred, but 

3 t hey 're no t r eferred i n t he wa..y you • r e t alking about. 

re!errir.q a case, an associate judqe. Tha~'s just 

5 the wa y the system works. 

6 H0:-1 - SCOTT MCCOWN': But there is a 

di strict ju1i ge to whom to go i t yo u ' ve got a pr oblem 

wit.h beinq i n front ot tha t chi ld. support. assoc iat~ 

9 judqe or betore any maste~ ar.d --

10 PROFESSOR OORSANEO: ! d.o n# t know how 

11 r e ceptivd they would be. they' d say, .. Tha t's :'<Ot my 

12 problem . Tha. t ' ~ how we d o the:3e ca::;e:s . " 

13 CH.A::r RMAN BABCOCK ; Do these r ules - - do 

14 the T<e:x a.s Rul es of C1V11 Proc~d.ure d.pply generally to 

15 associat e j1ldqes (\_nd to m~qis tratea , mast-ers? 

16 r-m. ORSINGER: Yes. Rules ot Evidence, 

1 7 t eo. 

18 CHAIRW.N 6AIICOC!<: Are we td..!.king a.bout 

19 exempti nq t 1'd s particular rul e for t.hose peopler is 

20 thc1t ..-hat. the i ssue is? iole' re going to ma ke 4ll the 

2:1 ~ula9 apply t o them -axcep t :tor this orte? 

22 RON~ SCOTT MCCOWN: No . That ' s not 

23 wha.t we~ re ,;ayinq at all - the: w4-y t he rule is 

24 written now, it ~pplies t.o th '!;' judge . I t doeSJ:n ' t 

25 «-pply t o t)'I.Vll!. 

And it you have a proble·rn. with the 

a.sso<:id te j•.ld>JE: 1 you ho.ndl e i t b y th~ St d tutory 

3 provisions (}f eithe r obj e cting to the reterrdl or 

t:aK1:tg a de novo . Wh& r: -w e would b& doir.g i s 1 we 

S <iould be il\tr oducinq a procedur e t..h<1.t. we ~..a.ve-n' t hAd 

6 u p t o thi s point , .,...hich is the recus al of <~.ssociate 

jud.qes . 

Ar.d let me pcint out.~ too . r thi nk 1 t ' s 

i m.po!"ta.:'l.t th .;~. t we sepa..rd.te ou t a.ssoci d.t.e judges f rom 

10 master s becd.use, you kr.ow, if push cernes to shove and 

ll t he (iL'il.ily law S4r chink.s they· :need the ability t o 

12 .cecuse ~ssoci~te judg-es, that's one tr..ing. 

1 3 Su t a ma ster is scmebody pi cked by t.he 

14 jud.ge r esponsible f or the case to do somathi ng t or 
15 that j udge _ A..nd i f t h e parties don't like t.hQ 

16 ma ster, t.hey cught. o;:C> 4.tgu~ that out i n t rent o t the 

17 jud.c;-9 who picked hi..,, <L'"Id it the judge who picke d him. 

18 is g-oing to r emove him, t hen t.he judge who picked h im 

13 ought to q-e~ his Ol!in choice o! d::'10the :: master. to 
20 br ir.q in th~ r ecosa l. prc.c eed.ings int o mas t ers , it 

21 s e ems to me~ is p~e'=-tY problematic. 

22 MR . YE.LEJ.lOSKY: Well, Judge McCown, c an 

23 you just '"rite i. t so t:.ha.t you rion•t eliminate the 

24 .c;:?cusal pro-:.edure !or d.SSC·C14t.~ judges o ::- master s but 

25 Soiy thd:t th.;t. t la c c-:::cect., jus t t.hat particular 
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di$trict judqe, so th4t it somebody tinds out ~rter 
2 t hey ha.ve already waived a.nd they• r e stuck with t.his 

3 judge., t hey knov the y ca.n still fil e for z:-eCUS-;\1 but 

it/ s with you . 

CHAIRMAN BABCOCK: J'us c i ce Duncan . 
RON . SARAH DUNCAN: have a ques ::.ion . 

7 Is t here case l4w e~ t.4blishing th4. t l Sa. doe s no t. 

S a pply to associate jud.qes? 

9 

10 question. 

11 

CHA!RMAN eABCOCK: That was sort ot my 

MR . ORS!NGER : I 'm not aware of ! t, and 
12 I would po1r:t. out tha.t under the curr-ent r ul e, t he 

13 term " judqQ" is not retined. 

14 So t h e r u l es don' t purport to s a y " an 

IS a s gocia ce judge is or is net subject to recusal, " and 

16 I d on' t k r,ow ot a ny case r.ha.t ' s liti gated the 

17 

18 

q-..1e st.i.on . 

CHAI J<:Ml\N eABCOC!< : It says you can tile 
19 a motion stating why t he judge b~tore whom the ca.SQ 

20 is pending, and Judge McCown's --

21 HON~ SCOTT BRISTER: Any cour t Othe t 

22 t..'la.n 

23 CHAlRMI\N S)'o..BCOCK: -- point. would be 

24 that a. maste r or .!.!:. dssocia.te j udge owould be 

25 deriva. t.i ve o f the judge who tht: c.ase is pandinq in 

1 f r ont of. O<S!'rivativ~ a nd subordin;J, t.e to t he j\ldqe 

2 be tore \llhom the case is pendinq be!cre. 
3 MR . LO~ : Could you t hen file a. motion 

to recuse t.hat judge beca use r~e' s rel ying on thi s 

5 p&rson .,..ho' s so bad? 

6 Cl!AIRMAN BABCOCK : Yeah. 

1 MR . !..OW: r mea.n, ! den' ~ kJl.C~. 

8 gu~ss thG~re are a l ot ot diffe1:ent. grounds , 

9 apparently, f o r recllsa.l . 

10 

11 

12 theory . 

13 

MR . ORSINGER: Well , I don' t think 

CHAIRMAN BABCOCK : That would be one 

MR . ORSIN"GER: thir~k we need to 

1-4 differen tiate Scott's concern, • hich is, what ' s tha 

15 appropriate -1..uthority to g o to in t.he event of 

16 recusal f ront the issue c f whethe.t: you can r-ecus~. 
17 We .ha.ve noW" qive :n. the se a.ssocia t.e judges 

18 'ihdt is tantd.lnount. t o distric t. court autho r ity i n 

19 almost a.~l r espects, includ.inq ~v.p4neling a nd tryi nq 

20 j ury t.ria l s . so t h ey a.re dis trict j"udqes i n a l most 

21 a.ll respects. 

22 And 1! Sco tt. i s concerr~ed t.l'.at he dc·esn• t. 

23 \jane a presiding d.dr.linistr a.t.lv e dist-r ict judge 

24 r e pl.aci r.g an a ssocia te judqe, let' s debatli" th.a~ 

25 sep4.ro;~. t~ly f r om wh~the.r:- or no t. s omeb ody , before they 

1 p:.ck their jury in front. ot an .a:;~sociat:e judg@, ca~ 

2 o r can no t .ra.i s e a valid. g round fc1r disqualificat ion 

3 or recusal, b ecause t.hose are dctually t wc separa.t.& 

4 d eba.t.e s . 

5 MR . LOW: Bu t is n' t t.ha t pending 1-n " 

6 d !.st:ict judge's court? It is a docket nturlber in 

152nd Di s t rict Cou.rt of B:arris Coun t y , or s ome 

6 county, isn't it? 

9 HR. ORSINGER : Righ t. 

10 MR. Wii: And th-a::e is only cne ~udga 

11 in thdt court, isn' t it.? So then 

12 MR. ORSINGER: I n es. liter4l s~nse, 

13 yes. 

1 4 ~- LOW : Well, I 

15 MR. CR51NUER: But in d pra.ctiCA!. 

16 s en;; a , no . 

11 MR. . LC'"A: Well, lf:t ' s t~Lk literc~.lly, 

18 t.hen~ 

19 (!..aught:.ec} 

20 CHA!R.'ti\N BABCOCK : It. deper~ds '"'h·! t 

21 count.y :;oc' re i n, t e-o. :tn Sex""'r County, you m.:s.y be 

22 i:a on~ cou.rt, but you may be mov!.ng all a~ound. 

2 3 MR. LOW: s o tha t judge, tt~..:n , i.;r 

2( r esponsible tor t..'lat case. tlO"iol, he rnay jtJSt t u rn it 

25 a l l over to so 4nd so. .&.nd it tha.t's wh4t ha.ppens , 
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then why can't you r ecuse him bacaus e he ' s qoir.q to 

listen t.o this per son t.hat' s so b4,d? Why would!\ • t. 

there have to be a. tJround 1:0 disquali ty h i m? 

HON" . scon MCCOWN: Wall, I .a.qree wittJ. 

Richard's l~s t comment , t hat i t you want to hdve ~ 

6 procedure to move to disqua.li ty or recuse a.n 
assC"ci ar.e jlld.ge:, t.ine, but lQt" s h,,ave i t M a. 

8 diff erent p rocedure and ha'•l& the rul e writt~r. so t.h<'lt 

9 that ' s a. subd.ivision with i.ts own procedure . 

10 And maybe the. s:ubcorn.'<\1 t tee could take 4 

ll stab a.t coming up with a version c f thAt. . 

1.2 HON. DAV!D ?E.EE;JU:S: r wa.n1: t.o '3d.Y that 

13 I cton' t think th4\t' ,g wor ch -- what you ga in by doing 

14 that is not worth tt.e etfort and confusion t.hat 

15 would - -

16 ~ON. SCO~T BR!StE~: 1h&n we'll h&Ve 
17 tour recusa.l rules, p r obate ccurt, district 4.nd 

19 coun t y cour~, a~sociate judges, dnd J~s. 

19 CHAIRMAN BABCOCK: Judc;e Peeples, where 

20 do you coma out. e n ;:his'? I mea n, do you think t.ha.t 

21 dssoci~te ludqes a.r.d mesters ought to be 4t the same 

2.2 level as t.h-= district j udge o .r county judge? 

23 H.ON . DAVID ?EEPLES: Well. , yea.h . And 

24 think they ha.v€' been for however many e ver yea rs 

25'. we ' ve been doinq t:r=.is , dnd it hu not been a. 

1 problem . I dcn• t think it will ~ d problem . And I 

2 thL"\k to try t o tin~ tune and d.ra.tc tor that -- <~..nd I 

3 understand wha t you 'r@ Sd ying -~ it's j ust not worth 
4 it . 

5 CHAIRJ-1AN :BABCOCK: J'>Jdqe Brister, where 

9 

do you come out on it1 

HON. SCOTT BRISTER: No ideA. 

(t,aughter) 

.H.ON. SCOTT Meccrm : Let me po!nt out --

10 CH.A.IRJA.AN BABCOCK: Seriously contused. 

11 HON. SCOTT MCCQk"'"N: -- tha.t.'s beinq 

12 S4id by a presiding judqe, no t. by a district. judqe , 

13 And th~ 

14 (L4ughte r ) 

15 CBAIRHA.N BABCOCR: Let's fi~d us a 

16 district ju<ige. 

17 HON. SCOTT MCCOiolN : The 9tatute says 

lB thdt no a.ssociat.e judge can work ir. my court unless 

19 appoint th&rn, and r don 't think distr ict judges ~ould 

20 '"'a.nt t:he pr.asiding j udge sendi ng ir, an c.sso.:: la. te that 

21 th-ey didn't a ppoint but have t o sign the o:-ders tor 
22 a.nd have: to h~ve contidence in . 

23 EON. DAVID ?E:EPI.ZS: Do you thin k tha t 

24. would really happen, thc·uqh'? 

25 HON. SCOTT MCCOWN: I don 't thi nk 

HON . DAVID f'£E?!.£S: Redlly, WC\4ld it 

h.:.ppen7 

3 HON'. SCOTT MCC0~"1J: I don't. think any 

of this would r eally happen. Bu t if we ' r a gvinq t o 

5 sta.r::- t. down <:hat patht these family ld.wy£>r s w111 be 

6 fil i ng t.he g:.;~ motions and --
(Laught er} 

CHAIRHAN BABCOCK : Oh- oh . JUdge Rhe a, 

what do you t.hink? 

10 HON. B!LL RHEA: If I heard h.i m right , 

ll l support J 'ldge Peeples" position or. it. r t.hink 

12 it' s tine the way i~ is. 

13 CHAIRt{At: BABCOCK: Well, b•J.t t.here's 

14 d.lnbi g\lit.y .a.bout how i t i s. I mean, it judqe -- 1! 

15 the cur:-er~t rule applies to associ~te judges o::-

16 masters, I :hi nk that ' s what J ·;.idge Peeple s ' view 

17 ~4:1 . Judge t"''cCm•r. disagr ees with t..."lat. 

18 H.ON. SCOTT MCCOWN : Well , a nd let me 

19 point out, :he ot.h~= d1st.rict judq~s you ' re dSking 

20 don't d.o :family law . This is d !'a.rnily l.a.·~ iss ue and 

21 we need to flca.t it --

HON . ~ILL RHEA : Well, ve do have 

23 rr:as tel:'s, th?ugh . w~ do h&ve Z!:~sters th4 t. -1-r e subj to,c t 

24 to the same kir.c. of ist~.:es that you ' re r. a.lking about. 

25 HO!'i. SCOTT MCCOWN': And. We need t o 
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3 

5 

6 

t l od. t it. to th& family Sar and the ta.rnily bench . 

CHA!RMi\N BABCOCK: BUt I t.h1.nk you~ re 

goi ng you ' re s~eing mas te-rs ir. O&~las County for 

S\l.re, w d., I mean, tha.t~ s the wave of the future . 

And I - - the issue --

MR. CHA?MAN; !\nd i t' s cert.ai:nly not 

l i mited to fdl!li ly l4w court. 

CHAI RMAN BABCOC'K : The issue - - .e-Y..CUS& 

9 me? 

10 MR . CHAPMAN': !t' s ce-rt.ai nly not 

11 limited to fa.mily lav courts in DallAs county. 

1 2 CHAIRMA.N SABCOCt<: Oh. Nc , not &t 

13 &.li. Da.l l<is County. 

14 HCN . DAVIO PEEPLES: Chip '? 

15 CHAIRMAN BABCOCI<: Yes, sir. 

16 HON . DAVI D PEEPLES : I"m a lit tl-e 

17 ~e.lUCt.dilt. to CUt. off t.he d.s.te, but !~m. preP-red t O 

18 move t.ha t we accept. 11 as is~ a.l t~houqh the 

19 cOlt'tt.issioner s cou.rt. r9 f erence 4t the €"nct o f it is & 

20 little bit uncledr to me. 

21 MR . LOW: I would. :;JI8Cond t.h11.t . 

HON . DAVID P~E?LES : Sut I just don't 
23 thi nk this is 4. probll?:nt or will be a. pcoblem th~t 

24 j us tifies th~ t.ime a:Ld ettott th~t we would spend on 

25 i t to --

CHAIRMAN 81\BCOCK: Ok<t.y . 

HON . DAVID PEEPLES : -- take it 

3 f urther. 

CHAIRMAN BABCOCK: Judqe Lawrence . 

5 HON . TO..~ W\WRENCE : I r we laa.ve it 4 S 

6 is , t hen justice of the p&ace would be covered b y 

L'1is, which would be in conflict wl.th t:he case ldw 

11nd in conflict with Rule 529 , 

9 HON. SC~T BRISTER: Well, but the 

10 cu.rren c rule just. S:ays " 4ny cour.t other thar~ cour- ts 

11 of appec:1l. " so appa..rer.tly t he t.i.r-s t court doesn ' t 

12 believe th~t c urrent rule covered it . 
13 PROFESSOR OORSAN£0 : Agc.in , the 18b is 

14 not in that part of the rule book . 

15 HON. SCOTT BRISTER; R1ql"~t. It' 9 in 

16 th~ wronq part, wrong subj ect. 

17 CIIAI RMl\N 51\BCOCK: .rus t ice Duncan . 

19 HON. SARAH OUN"CAN': ! don't see Whcl.t 1 s 

19 wr ong wi th it. Suprerr.e cour t Wdnts to wri.te a. r ule 

20 that:' s in cor.tlict. •oo~ith the court of dppedls , : would 

21 a ssume they would do so. And ! don ' t und~rstand why 

22 a venue rule is a. recusal t::u!e, c..n<i t.i'lat"s wl'l4t. 5-28 

23 i s entitled, as venue. 
24 HOY . TOM LAWRENCE; !t m.ay SdY venue, 

25 but i~ -- i n e ssence , it' s a recus~l rule , r1nd th~t' s 

t.~e way t.he case talks dbOut it. There' s r-.edlly no 

2 mechanism tor juscice of the peace a.nd tha p resi•1inq 

3 judge in 4n c1.d:ninistra.tive di3trict, t..l)ere' s no 

coli'.munication, no mechanism. 

Someone is goi.r.g t.o have to c r eate some 

procedure fo r the justice of the pede~ to c~~e withi~ 

Rule lBa . 
I'm not fundamentd.lly o pposed to Rule lS.a. 

I don't like Rule 528. !t' s dn dutomat ic 

10 strike where you den' t have to have Qt"O\lnds , you just 

11 sa.y, HI ca.n ' t qet 4 ta.ir tri a.l, " :Jnd h e' s out. 'l'h.!!t 

12 judge is out . A..rui t.here' s no limit on it. So r've 

13 11.Lways h ated Rule 528. 

14 

15 some mechani sm fo r the J"Ps to ccmmunica t.~ with ~r..e 

16 4drnlnlstr4tive ju~q~, becd.use th~re is r.one no~. 

17 There's no ccmmunicaticn ~t d l l. 

18 CHAIRJ.-"A.'J BABCOCK: • .:n.ac1ce our.cctn. 
19 RON . S~.H DUNCAN: Tha t's, t o me , why 

20 !. t is .,_ venue r-~le. It's li ke our chd.nge of ve.m.::e 

21 rul e , which is a fa ir a r.d irr.parr.:!.~l 'trial issuoa. 

22 That is , the issue on a c.~a.r.ge ot venue. 
23 Tha!:' a redlly not t he i s sue or, d. !"€: Cu~;-dl. 

24 rt's ~uch mo~e limited. ~~d th4~ ~g ~hethe~ y~u c~n 

25 gat a. - - dS t he rule de f ines -- t .h.e cod e- -iefines it, 
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a !dl:C a.nd irnp4rtial de<:isi on-maker. 

! guess I don• ~ .:e:al ly unde rs tand the 

he sitancy o f making anyon.e who acts ~s a. 

decision- m41<er subjo:ct to 4 d.isqualitica.tion ::-cle . 

ean ' t bel1e·ra thd.t we W'Ol.lld. want people making 

6 decisions dnd not be subject to a r ecus«l f o r bia.s or 

prejudice o~ disquali ficati on. 

And as tar a.s the district judge hAving =:.he 

9 aut.."lority t o try the case de novo wi thout bei ng 

10 c ritical At all, tr::om. ...,hat I have seen, my limited 

11 e xperience with it, it# ' ta.i.r:ly r'J.bber-sta..mped. And 

12 thdt. doesn r:. give m.a gr'l1at. comfort, th.tt im.partia.l i ty 

1 3 of the rn.a.st~r o r the a.ssociate jud9e is rea.lly being 

14 4ired - - or thAt ther e i s a. mechanism t or airing t hat 

15 particula r complaint . 
16 CHAIIU-!AN BABCOC~: Judge Mccown . 

17 .H.ON". MCCOWN: I would a gree wi th 

18 Judge ounca.n on th4t: . 1 ' ve a.lre ady given up or:. 

19 whethe r associate j.udqes ouqht to have recusa.l 
20 scru tiny. Tt-,e ques1:ion is: Who:t. t. ' 9 the procedu:::;e d.nd 

21 who f 3 t.he a.ppointin<; a.uthoL"" i ty? 

22 And I do not. think tha.t it is la.wtt:.l. for 

23 t.he Supreme Court to adopt this rule beca11Se the 

24 st.a"tute thd.r. empowe)::s the aSisoc1 .,.te j udge m.a.Ke~ the 

25 •ppo~nting 4Utilority the district judge o t that 

COl!.Ct. 

And with all deference, t he pre sidi ng judge 

3 cc\.n.not. send 4D associ dte judge to work in my court 

4· that I didn't a ppoint because I'm the appointing 

5 authority. Jtnd I don' t thi nk it 's legal . 

6 CHAIRN .. 'l\N BABCOCK: Wel l , I suppose t hat 

ma.ybe they could recuse one and t.hen say, "Go appoint 

another one ." 

HON. SCOTT MCCOWN: They could do c.h.at, 

10 which is why I t.hink t!'le idea th<\t Richard had of 

ll ha.ving ~ shcrt sect.ion th at ccvers associa t e jodges 

12 that ...,c1s a. little b:...t dif ferent ! r oo t.he rest of thia 

13 would be th~ wa.y to do it. 

1 -li The presidi ng jadqa, I suppose, could 

15 recu!le one dnd s ay1 " Ei.th.er tr:y it yoursel! or: 

16 a.ppoi.nt ar.o::.her ~~e ." 

17 
1B 

CHJI..IitHA~l EAECOCK: Yeah . 

HON. SCOTT MCCOWN: But i f we go with 
19 this proced!Jre, I don' t think it co:npor:t.s wit.h t he 

20 sta.t.u t.e ;:ha":. authori z es associd te judges t.o exercise 

21 &uthori ty. 

22 CP.AIR!U\N BABCOCK: Okay . J udge - - last 

23 cor.--.men t t.rom Judge Rhe&. Then we're going t o vo::e on 

;! 4 Judge :?eepl~s' motion, 'olhich i s cnly t o 9ive ~;:he 

25 subcorrltO.i t te~ a sense ot this .ldrger corrmi ccee . rt ' s 

not a vcte on dr:y par- ticular l.a.nquage; just to give 

2 th~m a s~ns~ o f whez:e :.re arE-. 

3 J!Adqe RhQcl. 

H.GN . BILL RHE1o.: Well, under the 

cir::cumstanc~s , 1 can think of whe.r.;-e 1 would 

6 .absolutely .,...dnt. the presidi.nq ju<tge to dppoint 

somebody to hear: a recusa.l f i l e d a ga i ns t my master 

is , j"Ust. h4.S to do with t he integ:r1ty ot tha 5ystem, 
S who ! d.ppoin.to::d.. .. I think this guy is good . r don't. 

10 thini\ the!':e' :3 a. valid b4sis to:: the recusdl. '' He ' s 

11 going to come to me and talk ::.o me a.bou t that. We 

12 ·~ant. t o t.es : the recl.!s al <i!".d hdv~ sornebody ~ppointed 

13 t.., hear th4.':. It: ' s p-4rt o f the normal p::ocess . 

14 ·~ould \lfo.n t '=hat t.o happe n . 

15 CHl\IlU<AN BABCOCK: Okay . All right . 

16 Here's the vote . J ud.ge Peeples- Sdy 9 we s hould give d 

17 sense of thi3 lo~rge:r. committee a. s t o wt.&t..~er o r not 

lB we generally like the lanquag~ in Subpara.g.raph 11 

19 which defin~s j1Jdge in t he WdY c.hat it ' s done. 

20 Sc ever ybody 'flho W4ntS to qiva 4 ~ess:.aqe t o 

21 ::he s u t.-ccrr.rnittee thdt r.hey' re gell.er ally in !aver o !: 

22 the definition o f j1Jdge in S:..:.bp4.ragraph 11, raisa 

23 your hand. 

24 Thi <ey-one . 

25 £~Je.-rybody a.gainst.7 
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Judge ~ccown, i s that your hand up? 

HON. SCOTT MCCOWN: I 'm not going to 
3 vote against it because I just waJtt s:ometJting in t~e 

middle . 

5 

6 

(Laughter) 

CHA!R..V.AN BF\BCOCI.<: Okc\y . TWO, 

'Thirty- one t o two with o.ne in the middle . Sc ther::'!' ~ 

B your sense ot the committee, Richard . 

g; HON. SCOTT SR.ISTER : Wt~a.t.'s the 3ense 

10 o f the subcommit tee on "Whethe r it shc.uld be "This 

ll rula just "-PPlies tc11 .,.s oppo:S e d to i'l de fin1t.ion of 

12 judge? 
13 MR. ORS!NGE~: l like t.h4 t 3UQ'ge:H.i c•n 

14 because · we don't need t.o de tine judqe:. 

15 CHAIRMAtf BABCOCK: Y<ldh. 

16 MR . DRS I NGER.: It it's going to cause a. 

17 problem somew-here else _ 
18 C!!AIRM.~N BABCOCK: And I think c·na t' s 

19 wich1n your bro4 d ma ndace to come up with thdt 

20 la.nqudge. This is going t.o be Agenda !t.em No . 2 n ext 

2 1 time. So we~ 11 be tal king a.bout this again. 

22 MR. ORS!NGE!t~ Chip, c an we get d. aensa 

23 ot the c ommi ttee on what we ought to do with Luke ' g 

24 sugges t ion t hat it would be Croct<i enough to includ,::, 

25 spe cial maste rs a.:nd ra:te r&es whid·~ 'oiOUld be 

l ndi vidu4.lly appointed by the ccun - -

liON. SCOTT SRIS1£R; Le t me jus t poi nt 

3 out on th4t. 

111 on md~ters and ch4nceries specific ally 

s a.ys it can 't be a. per son that i s a lawyer in the 

6 case or -- it has two of the three, which suggests 

t..~at it is - - was not, when 1 71 ~~a.s put in, in tended 

'9 thdt it wa.s the same a.s the recusal rule . 

9 CHAIRJ.'I.AN' BABCOCK: So whAt d o you think 

10 about t hilt? 

ll HON . SCOTT BR157'ER: It. s a ys you. can"t 

12 be. dn at.tc~ngy tor either par ty i n the action or 

13 reldte<i to either pdrty, i.."l 171. 

14 MR. ORSINGER ~ So wha.t ' s left out is 

1 5 interest, whatever that means. 
16 HON. SCOTT BfUS'l'ER : Ri ght . Or bids, 

17 preju{iicer et cetera, et ~etera. , on down the l ist. 

18 So aga in, you know, my sens e is~ it you 

19 t hauqht t.}'le pers on wAs bi ased, you • d speak up, 

20 pro.b.tbly, '"hen i t cOOtes up to c1pprova l. 

21 CI'.AIRl'.AN BABCOCK : Okay . Let'S go to 

22 t iming . Okay. I think we f ully discussed this ror 

23 noill', without p r-e judice to discussing i t further 

24 l ater . 

25 MR . ORSINGSR : Okay. On th~ timing 

is sue , the who le snowbal l 9t.d .rt:.ed roll ing ld.st time 

because o f a problem tha t. a.cose ~itb.i.n te-r. <1ays ot 
t r id.l . 

r :r.e committee' s r~action to tha~ was 1:0 

s.a.y, "It it d.rose within ten dd.ys ot t.tidl, then you 

o~ght t o be able to ra.1se i t witl"1in t en d.:1.ys c-f 

t rial ." But we ultimately, ::t believe, end.e.d U? with 

the p4rdllel pr::oc~edir.q w'hich Senator Ha.rris picke·1 

up and used tor his ~ertiary motions . 

10 So our subcormti tt.ee h.ils picked up th~ i.ded. 

U that we • ve elimin4.t.ed the req-oJ.ir:emen t to be ten da ys 

12 bef ore the tria l o r he4r!ng -- which, by the ~·.a.y , is 

13 requ.i.t:ed by statut~ t..;:~r s t:a.tu tor:y probate judg-e-s , so 

1 4 we have to define t .. \ier.t cut of th.i.s rule -- and w~' ve 

15 subs tituted to:- that "within ten days of when the 

16 pa.rty obtc\.ins a.ct\141 kno-wledg e o .f the grounds . .. 

17 And then ..... e m4de: d. sep~r&t.@: deci:3"i on that. 

18 ir you obtain actual knowledge ot the q.ro~;,r.ds -.1nd. you 

19 !'ile witt"\ i n ten d.a.ys, but. it' s with.in three da ys ot 
2 0 the trial cr h~d.Cing , tt~en you have y•::>Ur pr:1ra.llti-l 

21 pz:oceedinq . 

22 And a s carl sa.i d, th-at thre~ df.lys 1s a.n 

23 a.rbi trar y number . We pla yed d.rour:d wit.h C.i!'terErn~ 

24 ones , like ten da.ys or whClt.~ver. Bu t the L:·ot t om l ine 

25 is t ha. t ten da ys before t.rial is not the cutof~ 
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a.r1ymore . 

2 Now 1 t' 9 ten d.,._ys when you .,.cqui.re 
3 knc llll ledqe o f t he problem ~ And it it h&.pper.s to be 

t.hat you tile within t en d.c1.ys but that' s withi-n th.ree 

d4.ys, t hen you have your pa.t:allel proceedingp 

L:.1ke. 

t-m.. SOULES : i 'm goi ng t o need a_ few 

9 minutes of your time he.:e on this . There's a lot c:r 

9 reaceion to th9: abuses in the :ecusa.l p roce ss . And 
10 t.hose abu-se :> were e xpecte d , -althcuqh hopefully they 

11 would ha.v~ been m.inimi!ed whe-n we did l8a.. . .l don • t 

12 knew wt;at y.;ar il:. wa.:;. 1 980 or something . 

13 PROFESSOR DORSA~"EO : 1980, yeah . 

14 MR. SOULBS : So we ' re nOW"r what, thi r ty 

15 y'dars -- tw~nty yearg in t.o that. 

16 HON. SARAH. Ol1NCA.N ! ~a.t.t,et: depressing. 

17 (L•ugh t er) 

18 MR . SOULES : And I -'rote the first 

19 dt:dtt , s o t hat sho'N s you . I <ion ' t ha.ve a vested 

20 inte~est in this though. Ther e axe a.buses . 
21 I come at t his fro.'l1 a di tter &n t 

22 p~rspective . l l'"!ave hi11ndled fi'Ve contested recusal 

23 hea:-1ngs 1 one. of which wa.s be-!ore we did 18.a, which 

2 4 sort o f was a l aunchi ng f or 19a., a nd then four 

2.5 others. I never lost. one , and. they we re heavily 

contes~ed proceedings . 
2 So I don' t come a.t this trom 4 person who 

3 h4.s d.bused i t -- or pa~ticularly with much sympathy 

that ·rfgtits -- l9qi"T:.i..ma.te rights of parties ne-e d t.o 

S be curta.iled because others d.!"e 4.busi.ng some of the 

6 syst.em.. 

1 It i!'4Y be thilt those who hdve 4bused. the 

8 system h ave :SIO prejudiced th.a syst e.m tha t the sys tem 

9 is not goi.nq to t olerc.te tairness to those who have 

10 le-gitimate complainT;.s. If t.~at. l1as ha.pper.edf i t. ' s 

11 tragic . au t it it ' s happ~ned , 1 t's happened~ 

12 !-low, wha.t does th6.t have to do with t.he 

13 timing issu~? What: wa a.re d.oinq r..o - - or suggesti.ng 
14 t.o do to elill\inat.e this problE:m of a..buse is transrer 

15 to a <11f£Qrt?:nt point in t.i.m.e dn d to d i ffe r ent 

1~ circum.st.4.nc.;:-s the decision a:bcut '"·hether d party, 
17 · legid~~tely &ntitl~d ·Co: ._ r~·~us~ the judge, qets to do 

lS so . 
19 8-:?c.suse now a. part ot. thd t hed:-ing - -

20 somewh.ere, I don 't know whe t he- r i t occurs with the 

21 judge you're trying ~o recus e or whether it occurs 

22 with t.t>~e regional judqe: or wr .. et.he r i t takes pl ace 

23 whe.n tha recuS41 judge comes to take the benc h . 

24 ;.. p4r:t. of t h4t process, though, is m~ 

25 ha.ving to t~st1ty - - o.r a t. .l e ast .rEpresent. under my 

o& th as a lctwye~ to the court, .. Wh-,:.n did I know? 11 

A.!'l.d that. quickl y t r ansfers t o "What d i d 

3 know'? 11 And thd t quickly t..rans fers to somebody else 

decidirlg as fd.CC$ w~.:ce 1cnow:1. or se obvious that I'm 

det:med t o know - - I'm no t t.a.lking about should or 

6 should ha ve known . !'m just 34Yinc;, .. I ca.n• t. Wlieve 

you d.id.n ' t know that:, '' o r " I cton ' t believ~ you didn' t 

know t hd. t ," not " You shc·t.:.ld ha.ve knowr. it ... I mea..."'l , 

9 

10 
kno w t.he 3t4.ndard. 

And it s;omebody - - scme ~udge dec!d.es that 

11 knew - - 4I'ld the ocher lawyers are goinq t o be 

1.2 fi g hting like hell t:hat I knew, then !'-ve wa.i ved my 

13 client'g riqht: to have t.his hed.ring te-n days d.. !' ter 

1 4. the day :i!Otn~body else deci de:s I kne w, a.nd Z just 

l~ think tha.t' -s a. t.raqi c way to rr.o"·e this process. 

1 6 M-1ybe a.t soma -- m.a.ybEI t!' .. ere <tl:e othe.!': 

17 .a.re.n a.s .,.h6:re what a. l a.wyer knows or ~hdt. a pa.rt.y 

19 knows ahoul•i precluda them !'rom <icing things t~. f ::a r: a 

19 <:.& r !:.~ in pe.ci c·d of t:irr~e ~ but t-hese .~;e-cusdl things 

20 -o!ten devel"P · !t.' J not d. S clea.r-cut dS: uThe jud9e. 

21 is a. b rothel: of the la11ryer:: . '' Tha t ' s a. prett.y easy 

22 ..,ne . 
23 Y.;u :l td..r t seeing things: r,a.pper.in g , 4 r.d 

24. they• re unt(l:id.rd. 'they don' c. m4ke sense. They're 

25 .hOt f air . And then you start p r obing i nto, '1Wha t 

. . . . . 
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could be the red.son tor t.hat.'? 11 And. you ~ta.r:::t 

de vel o ping 4 couple ot rea.sons . .,.Did I knew then 

3 when ! got the first or second reason, o r do ! gc 

4 on'? 11 We ll , I ' ~ going t o mov e- to rE~cuse the ju,ige1 

5 a.nd I don't car e whe ther my record rent4ins 100 

6 p ercent or not. . If this ne-eds to be done, !' tn qo i nq 

t o try to do i t. . 

s aut you te.nd ~o wUt until you know if ~lou 

9 ! e-el t ha t you can. de velop the evidi!r.ce. F\nd. before 

10 ycu take this serious atep ot chd.llenqinq a judqe, 

11 who is otfended, because d. judge is not going to s tli:p 

12 down. They 're going to rnaite you prove it. to dnothE:r 

13 judge. Before you cha.llenqe th4t per son, you need to 

14 know a lot . If you ca.n know d. lot. 

15 I had one case where, in open court , a.f~~r 

16 l discovere d a. r eecr d tha.t th~ la:wyers had 

11 entertai.n&d the judge with airplane t:ickets, l:ot.~l, 

19 et cet era, the judge, i n ope n court, lied a.·bout it . 

19 And the lAwyer that did it lied about it. Did I 

20 know? 

2 1 All I had was a. piece of pape.r th4t they 

22 sc1id WdS ell\ e r:-onecus record . But it. said wha t. it 

23 s aid . !t d i dn't sa y ver y much. What I said it 

2( ultimately shove d .:o me - - I learned la.t.er, whan t-he 

25 r e cusa. l judge took t he bench dnd in a very tair 

r~linq let us t ake the deposi~ion o ! the lawyer's 
2 sta.tt, and thd.t ' s .,hen ._e got the tru th . 

3 We h ad to take-- the lawye r didn't ~ven 

own up . After t..."le judge ::::ecJ.$ed,· the judge ~Mid, "W'e 

can take t.he deposit ion of t.he l a wyer s,'' but the 

lawyer put his st.a!t through depositions t o r us to 
pr ove t ha.t this litt le c-ne-li.ne r wa.s in t a ct what. it 

was. 

~.nd r think the r-ecusinq judg& r ecused.. the 

t O judge sitting judge , not because h.e was 

11 '!ntertained during his campt.ign bUt beca.use he came 
12 t o cour t and l i ed db(jut i t . And t he.n you get tc 

13 reall y wondering, "Why is a. judgr: doinq thd.t in t..~l:i 

l-4· case?" 

15 s o by tl".en, ycu know, tinally af ~er r got. 

l~ the d.eP?si::ion s , ! knew. Or di.d I kno~· ""hen I S4W 

17 the recO:td the first t i.rr,e? I don• t. know. I guess 

l 9 you could - - Judge Brister or Ju~ge Peeples C!:" 

19 4nybody in t his r oom could decid-E~ tha t. 

20 we had to pull the t::igger :1 l.:!.t.tle bit 

21 ea~~y there beca.use we f elt we ware going to f i nd out 

22 more information , and did, a.s far 4S filing our 

23 motion was concerned. 

24 X think that th& rule, r;he timing in t.he 

25 r"Jle, the way it is right now -- AI"~d. that was not 

some:th i nq that w~s just arbitr ar-ily decided 20 year s 

a.go . It's been looked at 4. l ot t.ime sincQ . It 

\td.3n' t just arbitrar.i~y r e a:ffir:r.ed. ! think tha t' s 

t he only way to leave t.!'~is rul e fair to people who 

5 really need it. And to change t..Ut because so:ne 

6 people are abusing i t., I thi r.k would be a disservico? 

to our judicial syst.em. Tha.nk you, si.r. 
(A.ppl.s.usa) 

CHAIFU.A.AN SA.BCCCR: C'a.rl, you. h ad your 

10 hand up fi=st:. '!'hen Torr.my . 

11 MR. HA:\Ifl LTON : l W<"~S going to dgr~e 

12 wit.h Luke beto.r:e he evar. s t..u-te<i, but ... 
13 (Laughter) 

14 Y.R. SOULES:; : was1:€d a lot. of time . 

15 MR. LOW: He migh t c hange. hi :s vota . 

16 MR. HA..'1 IL'!ON: One o f the WdYS chat, 

17 you k.now, this cell\ be tixed i 3 t.o p rovide th4.t ycu 

19 can file 4. motion a.t 4ny timE, period . And t.h<?.n th~ 

19 t.h r ee-day ::-equirer.te.nt: t.~kes c.u:e. o ! if you til~ ic. 

20 just. for purposes · ot delay o r s<:rM thing, par.11.llel 

21 proceeding. 
22 Now, t he o n l y thing that rwhis doe:a nf t SolvQ 

.23 1:; someone l aying behind a. log and w.::.i tir,g unt.il the 

24 t.Cid.l i s over d..r.d they qet a bd.d r e:m l t :;~o th~n t.t-.t:-y 

25 ti l e a. rnotion tc recuse, and r suppo:;e r,;o e' re j u s t 
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going t o hd'le to provide th~t it's just too !.Ate at 

thac point. 

1 don't. know .:.t any .t:"e4.scn why we have to 

let a judge be .ceco.sGd df:::er the C<ise haa been 

tri~d. 

CHA!Rl<!AN BABCOCK: It l:",as hdppened. 

To.."n.rny. 

MlL .tl\CI<S; Just- o~e post grip t o '!Jhd.t 

Luke sUd, and ! ac;r@e ~ith the th!.ngs that Luke 

10 said, and one of those mctions that Luke tdlKed about 
11 he tried for me and. the judge was d.~squa.lified in 

12 that procee•Ung . 

13 And th~t was ~ case where while there Wd$ 

14 plenty ot <t~gument we should. hd.Ve k.no..,n, whdt. WG 

15 later found out., we d.idn ' t, and ..,e started tiguring 

16 it out abouc the time the judge s truck our experts 
17 a.nd put us :.o trial, 41\d we - - but there's nothing 

lS that -- we :alk as we should, about how the public 

19 views the court.s and heW' those citizens can brir.g 

20 thei r prot>l~ms to tho courts - - view tbe courts, dr.d 

21 I gud.rttnt.e e you, there is absolutGo ly not.hing th4.t 

22 po1.s~ns the reputation ot the COl.a:ts like seeing d 

23 judge who' s leaning on t he sce.les heavily in one 

2"4 direction .:ind tor r e4.sons that are g r oundg f or 

25 r&cusa~ and disqua.litlcdt.ion. 

I think i~'!J a mistdke to try, ir. an ef t ort 

tr.l cure d.bu zes, t o do so in a. wa.y t hat could, s:imp~y 

3 because of t.he timL"'l.q of t he fi linq of the motion, 

resul t i.n t.hos& killds of truly unjust circurns t.a.nces, 

a.nd i t won ' t. ta.ke more than otte or t wo or three of 
6 those stori~s over ;;he course ot year s beinq talked 

about and. p1lblicizad ar.d s o t or th to make all of us, 

judges, ld'ioi'yers, courts held - - and. not 

unj ustifiably, in c ontempt by the public. 

10 CHAIR.HA!l BABCOCK : Buddy and the n 

11 Judge a~igt~r. 

12 MIL LOW: I agree w1 th t.ui<e ~ we should 

13 led.ve i t th~ 9a.rte , but I ha.d a.l3o tried to work o n 

14. SOc.'Tte l4nguage that. should. set z orne d eadlines . 

1 .5 In Luke's ca.se, you file a motion at som-e 

16 t1me . You gained ad~i~ional facts. But you f elt 

17 like when you t iled it ~~a t you haa dll ot the facts 

18 and intorna t:.ion, rea.lly , that you needed to support 

19 your raotior. when you filed. 1 t. 

20 MR . SOULES ! No. 

21 MR. LOW: Y'ou rea.lly d id.n' t7 You just. 

22 had to f ile? 

23 ~.R. SOULES! Y&s. 

24 MR . LOW: So ev~n it yvu h~d t hat, 

25 beca.use it:' 3 unusual t hdt youl re going to be able ~o 

take the deposit.ion beforfl you file it, so, ::: m.ear, 

MR. SOULES: I tcok the deposit.ion 

3 aft~r I fil~d it . 

MR . C.OW: That's wha.t I said. 
S so you ga ined .i.n t o rm.a.tion ~ft.e.r, but. ycu 

lU 

fil~d it be"t'o re and you f~i:lt like you h4d ~ut:ticient 

facts a.nd :so fort.h, and basic<'llly ycu h4d ~ll of t:he 

f.ac t.s and i:'!to rrM-t.ion other th.a.n i n!cnnation you got 

in d.epos i ti.')n. 

MR. SOULES: Good f4i t.h belief, yes. 

11 Kno·A.tedge, no . 

12 CHA!RHAN BI'.SCOCK : Judge Brist:or. 

13 HON . SCOT'i' BRISTER: '.!eah. Okay ~ 

1 4 C1..t.rre nt £l.lle is, i!' you dor.' t tile it. t.~m 

15 da.ys betore your mot:ion -- your he<t.rir.g o r your 

16 t:..r ial, it.' s no good. . 

17 And a.s th"3: texarkana cds~ points cut. , a. lot~ 

18 of ~ople don~ t hire tl'.e: judg~' s sor. •J:.ntil -- or the 

19 local couns~l that' s in a pa..c t nership, o r ·ri't~a. tever it 

2.0 is - - un til leSis than ten <:W.ys , and that Qoesn' t 

2: S111el l £iqht.. 

22 Wha t !.'ve qo t i :n h.e;~::e ls t.hd.t we .reached 

23 th~ ~t-d.lly-:.itt.e c:oncl usic.n. Ycu c an file it a.r.y 

2 4 t.ime. Well, what' s the problem with that? We:ll , 

25 p~c.pl.e lie behind the log . a u t who? No t on mo tion 
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to di~quali!y - The::e is no lyir.g behind t.,e leg on 

2 tha.t.. You \lldit a.nd. you wa.lt and. you wait, but, you 

3 know, everything 1.s voided a.nywa.y. 

Now you have nothir.g to gdin becd.us~ 

5 .everything is undone in other, you kno w - - I don' t. 

6 '.rant to sa.y delay r but .:lqa.in, 1 t it~ s ~1ne 0 f t.hvse 

disqualitication things, for crying out loud, ~r.ybody 

ought t.c be able to figure th4t out. 

It do42sn' t apply, aqain, to t.he ontis t.ha.t 

10 are usually used 99 percent ot che time for t rial 

ll con tinui!...."'ces , which is bias 1 impartiality. 

12 Thdt's the (4 ) (a) there, t he (b) (1), (2) 

13 and (3) -- "The judge is clea.rly I'.Ot impartial 

14 because she's ruli ng against. me <ill the time , .. and 

15 that doesr, ' ~ -- it ycu lay behind the log and you 

16 raise t.hat 4 t t he l as t minute, under the subcv.T.rn.itt..s-e 

1 I draft, t-ough, you go on to t.r:ia.l. so you ga.in 

19 nothing by lying . 

19 So the only way you gain by lying t .ehind 

20 the log is if you d.llege one of the others, vhich is, 

21 you W'ere a. rna.teria.l witness in t.he matter, o r you 

22 were a government lawye r, you were involved ir: the 

23 c ase, o r your spouse or s omebody in your house is 
24 involved in the case, and. you wa. it. 11ntil t:hE~ f ourth 

25 d4y, bee4use if yeu wait until thio thitd dAy, ~ga1n 1 

1 nothing hdppens . 

2 If you ~ait until the fou£th day, a.nd, you 

3 k....'low, I'm no t sure -- I'm a little bit. offended --

l e t' 9 S<tY you have a det'e.ndant. who~ 9 j ust trying to 

put off a. day of trial and they know t hd t the j udge 's 
6 wife i.s inV'olved in this ca.se so they ._,a.i t until th.e 

last minute to ra.ise th4 t . 

But ag~in, bdlancinq t hac -- my view --

remote possibility with, "Sor£y. 1cu' ce trying this 

10 c.:ase. to t.he \olitnos:s ' ~ you know, cousin -- o.r the 
11 party's cous in because you didn't ra.ise it: ta.st 
12 enouqhr" thd t's not j ust not d .right o f the pa.t"ty, 

13 tha t just looks b~d tc the public tha.~ we're deciding 

14 things t ha t. way . 

15 so ! would -- 4S lonq a9 we keep ln tha.c it 

16 doe3n ' t delay the t ridl1 I ' d fil~ it, you Knowr at~er 

17 t he t rial, a s far as ! ' m concerned. I just don't see 

18 whdt. you have t o gain from i t . 

19 Ct'..AI~AloS BABCOCK : Justice Hecht. 

20 ;JUSTICE .HECHT: And ! wish the 

21 committe e would consider that. 

22 The hist.o.ry -- some o! the history o ! thi.s, 

23 dS I was tel~inq Luke at the break~ is tha c 

24 sen4tor fia.rris proposed this time ded.d..line th.at h4.s 

25 been 1nco£pora.ted 1rlco the .rule .:..s legis1at1or. ~:td 

.,_sked the Cou~ t whe th~r i t. S'hou lcl - - the Court wa.s 

2 willing to put. it in t he r:ule. 'l.'l",e court ir.st~uc tect. 

3 me -- and I did 1o0tite sana. tor Harris back, and you've 

got the l eceer before you somewh~re, I think . 

5 It says, " The court. is ir.clino?d t o m<'lk':l the 

6 change that. h a s been put into the: rule, the t-an- da y , 

the ioon~as -you~}mow and the be fore the - ­

be!ore-tr:ial-de4d.li.r.er subjact to .running it t.r~r-:.ugh 

t.r.e adviso.ry process." 

10 Of course , ·~e 4.hiays learn something trorn 

ll t...~i s proces.s . ':hat's haw ccme we've qot it . A!l.d 

12 your comm~n ts t c·day d. re very 1ns t.ructi ve . 

13 On t.r~e other- ha.nd .. as we a.z:e pursuing t.his 

14 i n othe r r e gard with Senatcr Harri s, I think the 

15 pract1ca..li t y is that we :should try to make these 

16 d r qument s to him a.nd 3e e i f he's persuaded, be:cause 

17 if hot's not , I think it's a lmost. d. certain ':.y that he 

18 <,~ill i ntroauce this a s legi slati cn nex t s~s:;ion, and 

19 I ' d be surprised it it didn ' t. p4ss. 
20 ce rt.ainly there ' s r.o .<Jss:ura nce o ve r ::ho..:o.re , 

21 but I tid..nk lf he felt as str ongly -- after he he d;td 

22 •..;ha t t.he corr.mictee though~ - - as he did -wh-=-n he came 

23 tc U:i in Ja..nud.ry o f last year, ther. 1 think he wil l 

24 try to s~e that it beco.'l\es t.he 1~~ ~ 

25 So there mdy 0& sorne n:!ddl e g.ro:Jnd h e- r&, 
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l dnd Scot t: ' s: last. comme nt, wh i c h is at led. s t making 

2 no -~ not mdde solely fer purposes of deldy &xceptian 
3 o r some thi ne; t o t.he rule . 

CHAI RMAN aABCOCK: rs i t the 3ense o f 

our l a r ge c ornn'li tr..ee hare t hat th~ sen timQnts 

6 e."tpres~ed by Lu ke ond others f ollowing U? his 

cor:'llllents i s th~ c orr-ec t on&, or de people ha..ve: o t her 
vi~vs more i n l ine ~ith what s enat o r H4rris has 

9 suggast..e-d to the cour t? 

10 MR . CHAPMAN: Ch i p , I have d ques tion. 

ll Clil>J !U1AN BABCOCK: r... t Sudge Mcc own go 

12 f i rs t . '!hen you, Ca rl yl e. 

13 HON- SCOl'f MCCOWII: I think I "gr ee 

1 4 wi th Luke and with Tommy, but. I did t-~ant to s ha r e one 

15 concQ.rn a nd a.s: k it there' s not a W<!.Y to present a 
16 ~iddle ground-- 4nd 1 dot' t hdv~ 4 middle ground . 

1 7 But t hre fl ip s i de o! ~ha.t happens when 

l8 you• re a judge i s tha.t, t.he truth is , judge s, 

19 par t icul a r ly in smallez: communi t ies , :t.r::e connec t e d 

20 with la.wye.r:: J in lots of ditte.rent ways that, f r o:n tt.e 

21 judge 's p oint o f vi~w, could be pr etty innoc uou s, 

22 li k: ~ , " I "' d~ an usher at. his wed.di nQ .20 years a go ." 

23 And whereas t he judge mi ght be happy to 

24 stdnd a.side i t people wa nt to a sk tor dnOther judge 

25 4t the beqi:ming t.h<L"l -.her~ the y 've gotten pre tty de ep 

i n to t he ca:::e ar.d t he parties have spent. a l o t ot 

mon-ey and t.he court has spent a. l o t of t.ime and 

3 someOOdy wut.s ~o .ra-i se a fri vol ou s g r ound, t.hen it 

gets pre. t t y h ard to s tl\nd a s i de. o r i t you do s tand 

&Sid~, the innocent p4rty su f fe r s a lot. 

And t he re' s a let of - - t h ere 1 s j us t -- and 
7 md.ybe Judge Peeples c ould sped.k to this , but 1 k.ncw 

B 

9 

10 

I've heard. Judge Mc Dowell s peak .s_bou t it, i s that 

cecusal2 ar~ qrowir.g a..nd it' s ju9 t. bec ome d. little 

bit more of a pr oblem t han i t ev&r W4 S 1n the p.as t . 

11 Attd. I don't. kno w i.t t.l"~G:r;e• s a cni.d<il.e q.round, a nd 

12 mdybe 1 : C4A' t be around timing. Md.ybe t he mi.d dl& 

13 

H 

15 

16 

q r ound r.as t.o be .!l a t.rong sanctic.r.s se ction. 

Sll t th.ere i s 4 tlip s.ide. to c.'lis story that 

the proe$idi J1g j udqe;3 a.roe: f aced wi t.h a nd a fli p t~ide 

to th~ stor y thd. t some litiqAnts d C6 f~ced with ~hen 

l 7 t.hey ha ve, in cjood ! a..ith, proceeded o. long "Wa y int.o a. 
le ca.ae a nd something i s .rai sed which ehe judge t h ought 

19 i.'A.S i!\nocuous and now her e we. ~.x:e . 

20 
21 up, Buddy. 

22 

CHlilRI1t"~,N BJ'>.ECOC'K: Cd rly li: ha.d h i :a hand 

MR. CHAPMAN : I jus t wa nt t:o inqui r e 

23 whet!'ler o.r not ve cH:E: cled.r a s a commit.tee that the 

24 predomin4nt dnd overriding int~rt:! .s t t hdt .is presented 

25 thr ough thi :.; legisldti on cr p r oposed legislation is 

the qu.est:io:J. or delay. 

2. B.;o,c:aus e it: t ha t' s s o , t hen i t. s e erns t.hat. 

t.ha t indeed cou.ld be t4kt!:t c.a.re o:! by a n ex ception t o 

4 t.he .rule t...~d.t. would provi de t h a.t. i t c ould. be rai sed. 

5 a.t any time . And tlBt would be a. matter ot proo! . 

6 Th<t t would te a ('l'id.ttet" to be .shown in the cour se o f 

the hea r i ng . 
I t thece' s a.r.o cher conce rn, ho~ever, then 

r • d like to hear it . It then : ' s another overri ding 

l O cor.c-ern a s far .as the timinq goes . 

l1 MR. 'LC'i'i': Chip, :: t.hink t:ha.t we need to 

12 be preparl!d. tc meet the a.r gu.m .. en t , 4nd. rna.ybe t:he 

13 pres~nt. rul~ doas, t.""ta t ! or ~very case thc!. t. Luke qdve 

l4 1151 an example o f, th~re ~r~ !' i t teen. where they' ra: 

15 used to= d.!ildy . 

16 1:1 othe r ,..,.o r:ds , so we n.-e- &d t c ar.s war bot:.h . 

11 In other wo::-as , 1 'm .assutn.ing tha.t' s probably on€ of 

19 the problem:!! the Sen.e tor had . So we need. s omet hir.g 

19 thd. t will 4•idress both o f those, and maybe the 

20 pres~nt rul~ does. 

21 MR. ORS I NGER : I t.h.ink we nee d to 

22 cld..ri.ty . There's tt-~o senses t;.f del.sy l.ie ' r-e tdlie.ing 

2~ about. 

24 One is .a. d.~l&y of tlle trial, which we think 

25 ~e:' vo: Cl.!red wi.th th~ parall.::l proceeding. the other 
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one is delay and reportinq a ~alid qr ound to r r ecusal 

unti l .a.t te .t: you seE if. t he tril!l is going your WtlY-

3 And it it i s, you never mention i t:. And 1! i t isn' t , 

t hen yo~ pu ll i~ out &!~er everybody bas $50 , 000 

investe d in the p roc ess, a.nd then yoo recus9 th& 

6 )udqe . 

s o whe n we ta.lk about dela.y nc", .as long 4S 

we bought i n to the p4ra.l lel p roc eeding , we' re 

9 probAbly not t alki ng about delaying t he t.::Lsl . We ' re 

10 talking d. bout somebody knowing t:hey ' v~ got good 

1 1 <;rounds t.o r recusal and hiding behind the leg unti l 

1 2 ld t & i r. t.he process and then spr lnqing out. with 
13 t n <i t _ 

1 4 A.."""d t hat's w~ac. the ten da ys wit.hin 

lS kncwledg& i s supposed t o do, and it does-n1 t ma tt.e- .r 

l 6 how close you a~e to t ridl . Wi t.hin t en d dys of wh~n 

11 you kr.elo' could be six months befor e t r ial or it could 

1 8 be a f t er you qot your verdict ba ck. So those dre t".JO 

1 9 different ccncep cs of timing ther e . 

2 0: CHA.IRJ.E..AN BABCOCK: Paul a. Sweene-y. 

21 MS. STAEENE'f: I don't k r.ow it t.his was 

22 4 i scusse<1 this morr-inq or not., b ot t here .\t~ s ever-d l 

23 hundr ed years of ~.xpe.rience in this room a..nd I ' d like 

2¢ to know of lawye rs - - not the judges , the Ls.:t~ y.ar-3 , 

25 becau se you-411 have a. ditterent expe.rienc e , but :r 

wan t t o know f r om the l awyers, uWho has act.ually been 

2 involve d in 4 ca se whe re the bad O'.Or. i on wa s tiled'? ' ' 

3 nON. SARAE DUNCAN: Can we speak ~· a 

judge d S we used to be cs_ lawyer? 
5 (Laugh te~) 

6 MS# SWEENEY : Yes . 
HON. S.ARAR DUNCAN : Sot.h !ixperi ence s 

e count . 

9 t-'.5 . SWEENE't: Yed.h . Anybod y? tiling 

l C one t hdt w11 s either tri.volous or tr-uly for d~lay , or 

! 1 wha tever t he problem was you wece trying t o 

12 e ncounter . 
13 

H 

15 

16 

We ' re he.ari.nq <:hat: this is exponentially 

gx;-o'oo'ing as a problem, and I ' m j ust wo.r.ct.ec ing how mdny 

tolks have ~Ct\i.ally h<1d it. You' re a judge . 

I'm spea.king t rom the l i tiqant • s std.ndpoi nt . 

medn, 

1 7 How l>iq - - how ba<t a problen-. ca.n thi s be? 

IS I mean~ judqes --
19 HON. SCOTT 'SRIS"l'£R : '!'his :!. s 4 

20 sleazy-la;~yer case . The c~ses you-all have 4g:d!.nst 

2 1 e-a.c h other, I •~touldn1 t e xpect to have --

22 HON'. DAVID PEEPLES : The lawyars 1:.. 

23 this :room don ' t ha..ndla- t.he .run o l' t he mir.e litiqa cion 

2 4: t hat gets thQ abuses. 

25 l-IS- SWEENEY: Well - -

HON. SCO'l'T MCCOWN : I m.adn, your 

ques t. ion l s a little b1t. like askin<;1 • te:t' 9 fic;u::-e 

3 out it murder i s d. p.robl em by asking how m<lr.y peopla 

i r. t.hi s room h dve .bE!e n murdered . " I rr.ea.n - -

5 MS . SWEENEY : No. I'm ~orry . !ha 

6 r6!a son r 4.sk i t. is tha.t :r -- you know~ w.:o lce:ep 

1 usinq -- 'He keep cre<!.tinc; me>tories :or probler.ts tf";at 

p enalize tolks who a .re not ca.u s: ir.q the probl~rn, ~.:nd 

9 cli ent.s, such .as: Luke w~s discussiP-c;, will COD>.e 

10 a.c=oss t.h:. s over a.nd over h&r e. .n....,.,d r thi nk i t 1 s 

11 some thi ng th~t ~e' re doomed to confront over and over 

12 a.qa.in. 

13 Bu t ! 'd hate to see us going dowr.~ -r:.he road 

14 "lna ctinq A cur~ !or sleazy .lAwyers that:' s going to 

15 per.dli~e o\l l of t.he non- sleaz y cl i ent s out tll<:<re .and 

16 ta.J.;;e a.wa.y a subst.dn t .i.ve riqh:. .trom them. becaus~ 

1 7 sor!le-body 1.n. the legi sla.t ur& had Q. bad 9X9 Er1ence, 

1 a a.r.d - - whether i t be sen a. tor Harrls or somaor,e .;1:;-?:. 

19 So I just ha'le a lot. of troubl e ~i th this 

20 cor.cept '"'hen ncne of us ho1v.,;. seen the rea.l lite 

21 experience ot the proble."n '"hen were t d lking 4b<>Ut 

22 giving- up a let ot our c l len t ' s r ights. 

23 Cf-l_!\IRMAN BABCOCK: Ms . J~nkins. 

24 MS. y"}':NKI NS: r agree with Hs. E.a.rcn. 

25 I mear. , :tirst ct all, the prc·blen a s I se;:: it. in 
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Hd.r:ris Count.y i 3 pr imarily from pro se lit igants . 

~~d I have seen situations there multiple 

3 times in tho;: las t f~w yed.rs ~hare recusal ha s been 

t: i le<1 time dnd t ime again in t he sa~.e CdSe, bu.t. my 

5 feeling is : hat Lu~e' s riqht. Yo~ should not be 

6 trying t.o change t he sys t.<2m. !or th'tl rn4j o r1 t.y ot 
people because of t..'"';cse nuts, to be blu..'lt, because I 

8 think. they ' ::-e going c o f ind a nother wd y t.o create a 

9 probl"'"'· 
10 You' .ce gcing to blac k up one is-s ue fo r 

11 them. But i f th~y' re d.ec.ermined to thr o w .a. bomb into 

12 the: lit.iqa;:ion proces s , i. f you plug the hole on thi:r:. 

13 :'>ide or t he dike, they're jus t goi:~g to lind ancther 

!4 avenue of d~ta.c k. 

15 And ! thi:r. k Luke l s cor z:ec t. We need to 

16 raove f orward vitb the ide4 t hat we ' re protecti r.g the 

17 mdjority of d~cent pecple a.s opposed to tryi ng to 

19 plug up thE hole f er: the nur.s t hat are going to find 

29 d w4y to c:-~ts.te havoc, especi~lly in situat.ions such 

2 0 as the family d.i;itr.lct courts, rega.rdless of wbat we 

21 do. 

22 

23 

CHAIRI-11\.N BABCOCK: Sorah . 

HON. SAAAH DUNCAN: One of my 

24 e.~per!ences - - I bad two experiences with reC1.JSal 

25 di squalificdtior., T~xaco wi th J udge Cas9eb and 

Hetzqer vs . Hetzqer vith Judge West in Houst..on. It~ s 

written up in t he case if anybody wd.nts t.o read it. 

3 W'l ended up -- t.."le cour:t. end&d "t;p atfi.r:ninq 

4 the denia.l r;,f the recueal mot. ion but then 1 t held 

5 thdt we cou.ldn' t qe~ any S4nctions becotuse 11f& 

6 proceeded under a mc tion that. n~ed e very rule on t he 

!dee of th~ ear th but the order didn * t have the riqht 

rule in i t . And it s ee..'"ns co me that i t we · re talicinq 

.about fri volous moti ons for recus3.1, let' s punish the 

10 people who file fri.volocs mo t ions f or r:e.cusa l. 

11 The c ·oJrrent d.raft has t.he old langt:.aget the 

12 language we l'l.Sed to h.ave i n the ca.pi tal rules for: 

: 3 sanctions . !t has co be both, solely ~or delay and 

14 trivol.ous . Well, to me , if it:' s trivol cus , r don't 

15 c aro it i r. ~14s solely fo e delay. You shouldr.' t be 

16 filing frivolous motions . 

17 1 mean, I a<;ree with Luke. I t you 've got. a.. 

18 qood r ecusal. motion, you ought to be able to file i t 

19 no md.-::.te.r when you learn . And I :~..lso don 't like 

20 putting a.. lo:!.wyer on t~& sta nd. and asking th~1l, "~"hen 

21 did you lea ::n thi s nnd ho~ did you learn 1 t?"" 

22 think \ie ar~ red.lly, real ly intrud.inq en Whd; t md.y be 

23 ve r. y confid.;ntial c omrnur:ica.tions . 

24 CHA!R....~N EABCOCl<: And i f t:.he ruling 

25 r;o~s ~gains ~ the l <i\·1yer a nd he ha.s t.here t cre waived 

an ir:-:.porta.n ...: riqht chat h is cl.ient halt, t.he lawyer 1s 

2 in big trouble . 

3 B'.lt it strikes ne. as Odd.. -- and I wonder if 

4 .Justice Recht '.rfOuld cOQ"C.ent cr. thi s . !t strike s me 

S as odd tha. t Sencs. tor Hdrris would be so r-~vveC up 

G -::.bout th i s , because, trdnk~y, it loo ks t o me like the 

d-eld..y side ot the argument is ded.linq with pr-oce~s, 

S whereds the o the:: 3.!.de of the a r gument is dealing 

9 ~<l ith t: undarn~n~al f~irn6ss , the int."=g.ri ty of the 

10 j:Jdici dl process . ;. .... ,.d to m& that dcesn ' t. s e em l ike a 

11 c l vsoe quesr.. i on . 

12 I:. sea-ns T:O l'M! t.hAt. Luke' 3 side o f t his 

J.3 a rqurnent is no t only persua5ive, it' e ove.rwt~ellllifl.gly 

14 pers,Jasive . So wh4t has gotten t he legislat.ive 

1.5 t -ranch revv~d up a bt:·u t. it on th~ p.toce:ss s ide? 

16 JUS:' ICE. HE:CHT : 'liell --

H.ON. SCOTT 3RISTBR: And will it be 

1 "B cuted by a oi•.l4l process if i t. d.oesn ' t delAy t.he t r i al 

1.9 o r hedrir.g ? 

20 J'"JSTICE HECHT: i4ell, I don't. know th&t 

21 tha leg1ala. o:ive br4J1Ch i.s: riled up about .i. t, but a.ll 

22 .r kno·.., is - -

23 

24 some.bcdy !.s. 

25 

CP.l>.IRJ"A.i\N F:.n.BCOCI<: It sounds l.:!..ke 
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Senator Harr i s . And r a id not -- we naver sp~k~ t o 

2 him direc~ly about the 3Ubject . Re simply wrote and 

s a.id Lhat. this was his l egislation a nd he was qc.oing 

to pas s it a.nd he felt confident i t would pd=>S - ­

which the other bill didn ' t pass: - - and.. wha.t was our 

view dbou t whether it was 4 good 1d~a o r not. 

And. so ! don' t -- it wag !llQntioned t.o :.:.s, 

wasn't. itr Bcb , tha~ he had som~ bad experiences in 

Oa.l~4S County o r 4 j u dqe there ha.d or something-? 

10 MR. eEMBE~TOM: As r r ecall, it was 

11 tclk::s filir..g lAs t-s ec ond ::ecus.:t l mo t ions si.rnply to 

12 blow tridl settings. That wa.s the prol:>lem. 

13 JUstiCE HECHT : His conce~n wa~ not 
14 t hat a fl\On th 4ft.:ir the C4 se was tiled they kne·,.t ~bout 

15 i t .s.nd they vd.ited tour more mcnt.hs be tore tric:tl 

16 se t ting d year later . Hl s concern "dS thdt it Wds 

17 blcwi nq trial settir~qs. 

lB And so ~hat' s why I said earlier , i ~ - - I 

19 think that is pe.ch4ps some r.tiddle <;round, because 

20 that wa$ the conc ern that was expres sed, but. the wa.y 
21 he proposed co dddres:;: it w~:; by a period o f ti.'!IE: 

22 a tter the grounds were known . 

23 so ! think that's -tl l l'Je knOW' about it . 

24 And obviousl~ neither he nor us 

25 the beiJe!i t of this discussion . 

we at t he time had 

CHA!R}'I.AN BABCOCK : l'om.-ny • 

MR . JACKS: I t hink. J"us t:ice Hecht's 

s ugge s t i on a. l it.t.la ear:lie~, t ha t the.re be some 

dialogue w~th Se.nato.r Hat"r i s, i:5 a good. suggestion . 

S 1 think th.:tt t.h.ere pr obably d.re some ot.h er 

6 people in this r oom or at least a.rr.ong ~he membership 

of the cOCNnit t ee liho ll".ight usefully p.s.rticipiit..a i n 

t ha t. k.i.nd. o f di al ogue and would. suqqest. thd.t some 

9 corab!na.ticn of people a.t the he4<l td.ble decide who 

10 might fruit t ully pa..rticipa.te in such discussl.on, a.nd 

11 we tried to a ccomplish t.hat . 

1.2 clearl y, Sen a. to.: H.arr is hdd :;;:o:ne things in 

13 mind t ha.t he thought rr.ad.e -::his <1. g-:J-od ided, dnd ••e 

H . o ught to probe that. a.nd also tel,j. him d b<:lut :SO>."ne of 

15 the concerns ra..isad here and ) u st. t.d.lk to hire about 

16 it. and see how that c omes out . 

11 CHA!RJ.l.AN BABCOCK : Yeah. I , fx:a r.kl y, 

lB c an't believe t hat if we ta l k t.o h i m and. r a ise these 

19 i ssues tha.t he would disagree, because, t o me, this 

20: doesn' t SQem lik~ a. close questior: , but. . •• 

21 HOM". SCCT'l' BRlS'!'BR: And point. out a lso 

22 the a.drninistra.tive problem o f, there's g oing to be d 

23 hearing . There's going t o be ccoss- exarnin.ttion. 

24. su rely you car:• t have ::he judge being recused 

25 riAc.id.ir.g whether you iinew t.hi.s within ~en days o r 

not. 

So then we a ssiqn a v.i sitinq judge c.-r 

3 sornebody, and t.hey h.,_ve to hold t.hdt h e.ar ifl.g be f ore 

-we ever get intc· t:hoe l.lhd.e.rly1ng is sue. It's a lot. 

quicker t.o just S4y, "What's tr..e grounds tor; yoou.r 

6 re:cusdl? Oh, you dor. ~ t ·~ - you thir.k they• r-e biaseti 

bec.a.use they rulad against you twice, u and you ' r~ 

qo i ng tO hGV-e to go thro~gh d.. t wo -day }",ea rlng before 

9 you do t.ha.t on who knew wha t when . 

10 !:ou know, the practica li tie~ of doi.r.g t.hat. 

11 s a telli te lit:.iga.tion, t.o l!:e, is subst.a.ntial . 

12 CK1l.IRNAN SABCOCK; Yedh. Could we 

!3 represent t.o Senc.. to.r H.a r-.ris t.hdt it is tt,li ur.a..nimous 

14. view o f this comil.itt..ee, t hd.t t.hi ::; is a. very tr,a t 

15 this is a bad idea or is there - -

16 JlJS'l'IC£: M.ECH.T: We might ;..·ant tc 

1; suqa.rcca:: it . 

lB ( Laught~r) 

19 CHAIP.MA» 3ABCOCK: .. This .is the !r•OSt 

20 ignor4..."l t proposal we ha.ile eve.r s~e:r. i n 30 yea r-s. ' ' 

21 <Laughter} 

22 

23 
24 the record? 

25 

~. ORS!NGE.R : Car. you su.ggo sr.. 
JVS'!'Ice HECP.T: Do you w-ant. to glj of~ 

(Lr:iUght.::r) 
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CHAIRMAN ~BCOCK: Shcwinq laughter. 

MR . ORS! NG'ER: Can you sugqesc tha_t tt.e 

3 pa.ra.llel procee:dinq pcocess we thi.nk will e limin4t.e 

the .tbuses: without requiring ten days of :r.otice ? 

CHA IRJ-11\N BABCOCK: Yo94h . Well , you and 

Luke are going to hdve to De on this v!si c. 

7 HON . DAV ID PEEPL ES : You l\now 1 I want 

9 to m.1ke t.wo unrelatoad poin ts . 

9 CHAIRMAN' eABCOCK: Cu. I just qet a.n 

10 Answer to tha.t question? I s t here a ny o:ii ssent !t:om. 

ll ~hat? .~d it ~here i s, that's !in~. I jus t sense 
12 that. people don't thiLk thdt thl.s is d. good ided., bt;t 

13 it there 's -t dissent, then we ouqht t o td.lk a.bo~t. 

14 it. 

15 ~~ybody disdgree? 
16 MS. cOR.'l"'tLL ~ You need t.o clarit y .,...ha~ 

11 you ' re S~ c!y inq , that you shouldn't 90 ten dc!ys ! rom 

19 notice or --

19 CHA! Rl"'.AN SAECOCl<: That t he 

20 knowledg e - - t.h4t limiting it -- that w~iving i.t., 

21 unless you b :r1ng it within ten day' ot when you knolll 

22 it. ts t:l"~ere dnybo<.ty tha t 1a i n ~upport of that.7 To 

23 p u t it dnoth&r w~y. 

24 Oka.y . The u are nc handr raised, dnd we 

25 have alm.ost t.he full c ommi ttee he rs f 90 .•. 

Sy the way, there~ s .a taxi our.s ide if 

dnyone want3 one. 

3 MS. GAGNANO: N"ot a.nymore . 

CHAI~"'V\.N BABCOCK: Not anymore . 

Sorry . 
MR. LOW : He was ready t.o get away from 

here. 

(Si mu1 t.a.n~ous talkinq) 

CHA!Rt1AN BABCOCK: Okay. We'll r;r y to 

10 do somet.hin:~ about. that. 

ll MR. EDWARDS : You k.now, we keep 

12 torgetti.ng ':hat. one o f the rtain things th4t ' s 

13 bothering \lith the recus al proces s, parti cularly d$ 

14 it's s e t forth in l9b, "'hich was d.dopttid after th& 

1.5 ju!:tice tor sale bit. hit th~ screens and so torth, is 

16 the public~ :3 perception of t he j udici ary . t\nd, you 

17 kne w, we ca.n' t r..hr ow tha.t down the d.ra.in just beca.use 

1 B some people are abasing t.he pr:ccess. 

19 A:.id .,.hen ~.,e l ook d t 1 t f rcm the s~andpoint 

20 of t h& public ' s perGept.io n ot the j1.;.diciaryf this 

21 p.1rallel pr.,ceacUnq, it you've redl.ly got to, 

22 d1squa.lit'1:::-it i cn stinks. r have a r eal px:o ble cn w1t.h 

23 th.;. d.ual o r the parallal pcoceedinq. 

2 4 CAAI~H.;!-1 s.;accci<: Ri<:hdtd, do you "Y~d:-.t 

2~ to .respond : o tha t ? 

HON. SARAH Dut~CAN": Cdn I a3k <i 

ques ti.on ~ i rs t. 7 

3 CHAIRJ-tAN 31-.SCOCK: Yes . Sara.h . 

HON. SARAH DUNCAN : Are y ou proposing 

~hat the dudl- t rack s ystem 4pply only to motions 

6 filed ~~thin x numbQr of d«ys before tri4l? 

MR. ORSI NGER: Yes . 

CHJ\I P.l-1AN BJI..BCOCK: Within x nu.rnber:- o! 

days o t the trial . 

10 1-!R. CRS INGER: And. that. tr~ree is thrown 

11 out ther e . We didn• t start out with t.h r ee. We 

: 2 kick~d it around and decided three was ok~y, but it 

1 3 .,uqh t t o be wide op;3n . Y~Hl could argue t.en days. 

14 !-'at. JE.FF£RSOM: Wl',d t happens \It hen t.he 

1~ g.rou.nds d.ev~lcp during trial? 

16 Thax:-e WdS o ne c a sa r:ha.t somebody may be 

1 7 t'atniliar wi :h t.ha t. ! was i.rwolved i.n where the judge 

18 got w!.nd c f what tho? verdict l,ICLS going tc be 4..'"\d then 

lS ti-a~m.:d dn i rnpz:-c.rnptu s ett.lemant conte :-ence a.r.d t ried 

20 r.o :J.rg€: the pla ir.titfs c.o sett:.le !.,r: an .amount t.hd.t 

21 w~s offered b"tfore, .t.n<i t.he plainti fts d.idr.• t want -.:o 

22 sc ttle. 

23 And th19n a defert31!- verdict ca.me dnd th~ 

24 j iJ d.g~ t.t:. 'in held char:. ..:e.rdict i n his chd.~rs for 

25 ~.,eeks ~r.d "Wouldn' t .r..;:: lea.s e it, wouldn' t l et th~ 
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1 p11r ties see it, 11nd we had t:o tind some Wdy to g~t 

2 the judqe to rule. And actually, we tried to t ile a 

3 :notion ot :recusal. 

Sut wh~t happens in 4 circu~std~C~ l ike 

5 where -- not based on trial :-ulinqg but based on 

6 con duct that c learly calls the judge's impdr~lali~y 

ir.to question? Shouldn't you haYe .a. t"i ght. riqht t..i-:l!!n 

8 to file a. motion t.o r ecuse? 

9 MR. ORSINCER: X'ou c!.o have a r ight..? 

10 The quescion i::J: Does i t. stop the t ri.al pr.,eee:d!.!lg? 

11 And the answer i s, unaer this col.:;, no . If 

12 you' r:e within three d.ays o! tri a.l o r in t.ria.l, r.h&n 

13 ti l ing the recusal. doesr.' t gtop !.t. I t just. requires 

14 4 parallel proceeding that it be ruled on qui c kly. 

lS CH~IR.~N BABCOCl<.: And, Bi ll, are --

16 MR. JEF f'ER.SOti: In d. Ca.9d \/here -- f 

17 mea n, .,here the proceedings ought tc be stopped . 

18 mean, whe r:e the da."l'la.g.a to the system of justice is s o 

19 great th4t it should. be r ight then and t here . 

20 MR. ORSINGER: How are you going to 

21 write t:ha.t into 4 rule wher;e i t appli~:l t o yout: 

22 si t:U4t.ion .and r.oc ivery $i tua. t ion? 

23 :r-'JL E.OWAADs: tcu \<tri.te it. by appl ying 

24 it to ever:y ~ituation . 

25 MR.. OR-SINGER: W&ll, th4t 1 :3 exAc tly t he 

preblern, because the.n you ea..., use these as a motion 

fo.r con t1nud.l\ce and then we' .t:e riqh t back - -

MR. EDW.~RDS ~ But then you ' .re back to 

sanctions. Anli i"! you' r e using -- if you're filil'lg a 

frivolous deal, you qet sanc~ioned. And 1r yo u want 

to gat a cont inu ance with a -- get buste d with a big 

s~nctio.n or get your ticket jerked or whdtev~r it 

cernes to, if it's go ir.g to be one af:.er:- o!.t\oth&r 1 so 

b<l it. 

10 But I think that the integrity ot th~ 
ll system is more import a..nt th!Ul allo-wing: us to be 

12 overrun by ~ome sleazy practicing l awyers , dnd t he 

13 judge - - it's just going to be up to the judges t.o 

14 si t dor.o~n on them. 

1 5 CHAIRMAN 81-."BCOCK: Sill, you're opposed 

16 to the dua.l-track t.hi:}g. 

11 MR. EDWARDS : You got tha.t int o the 

18 mo tion.t d id ycu7 

19 (Ldughter) 

20 C!-'-AIR.HAN BABCOCK: Luk e was n~xt. -:t.l'\d 

21 then yC~u guys . Yeah . 

22 MR . SOULES ! r think i.n most of thase 

23 c~.ses whece ther~' s 4. .rL:.k of a $erious injustice, 

24 the ta.cts <ire going t.o p:::oba.bly develop b9tcre t.en 

25 da.ys from trial. Ha.ybe no~. 

SUt that Wo!.S debated d. long time When tl'.'= 

ten d..a.ys was put in the rule to begin with. A.nd. 

t he re a rEI so!T'.e cou.r t. ot (!.ppeal Cd::i~9 thdt have giv~.r: 

relie:t to where the f<icts de\:e1opli4 4 <:tud.llyo af ;:,~r 

trial . Ir. one Cdse, it was after verdict. Theyf re 

6 a.nnota.ted here . 

? There needs to be, I tt.inl{, so;u& b<!loi.n.ce to 

8 t.a.ke care ot redl ra.iS'J.Se , i! t.hat balAnce Cdn be 

achieved ·..ri "tt'~ lit tlQ built-in poss ibil1 ty ot 
10 injustice. 
11 l".J'H! 1 think thdt t.he las t-mi nut.a: moticn 

12 that triggers a para.llal proceeding is prObd.bly d 

13 gocd way to <:.c that. 

14 Ma..."""y tirn~s j udges f ace the recusal mot io.r. 

15 with a. skewed system , and say , ": d.idn' t see that 

16 issue , but I S€"e it new. And t~ m out o f he.ce. We'll 

17 qet another judge in here. •• 

lB so r think t he cr;)st ot the system or the 

19 p4::dllel track being triggered by last-minute cnot.icns 

20 is , in terms of possible i nj:..:.st1.:.:e , is not v~ry 

21 rnucr ... 

22 And !'o r that to be the::-e to disco'.i::&qe o r 

23 eli.."ninate ::h~ deL-1.yed ccr.sl!quences ot la.st-minut;; 

24 mot i ons is probAbly supportive c.f a batter .3yst..:::·m o !: 

25 the justice. 
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s o I think the: \04Y this i s ba.l4nci ng really 

t:d. kes c:.tre ·~f - - hope:full~, takes c~r• o t, a t. l&ast 

3 Qur perception, 'lf Senat.o:- Harris ' co:lcern and, on 
the whole , is t.he best. arra.ngemen.t. to t.ak• cdre c-!:: 

~11 of the problems . 
HON'. SCO'l'! MCCOWN: Chip . 

CHJ\IRHAN S..;BCOCK; 'ies, sir. 

HON . SCOTT NCCOWN ~ How a bout. a. 

pdrallel proceeding Put you qive the recusing judge 

10 or t he: )udg·~ in the r ecusa.l p r oceoading the author ity 

ll to step the original proce(tding 1! in his judgment 

12 the o~iqin~l proceed ing shoul d s~op unti l the r e cusal 

13 is t'.ea.rd? 

14 -~~ld t h a.t HOUld <iCCort~plisr-~ Wh ilt Sil l's 

1 ~ concerned a bOut , but still, ! think, <!. chi~ve the 

16 t.d.ldnce thac Luke w~s pointing out.. 

17 MR. SOULES : I t hink t.ha.t would ma ke 

18 sense . 

19 CHA!R!~N BABCOCR: Wh4t do you think 

20 dboUt that, Bi ll7 
21 t>'ffi. . EOW.P!ROS : Well, :r t.hink t.hdt i t 
22 it -- you know, it continuing t:.he tria l is subje c t to 

23 a deci s ior. o:t somebody •o~hor s not being sought to be 

24. recused, I r:..hink my problem is~ 1n lcl::ge pa.r t, 

25 a l l&Vi d.ted . Not md.ybe t a.ken care o!, but . • • 

CB.AIR14AM BABCOCK-: Judge Brister. 

HON . SCOTT BlUSTER: My problem witt. 

3 tha.t is, ! ' m the onr3' th~t wanted c.."le - - Ctt.rl 4.lhtded 

to ear l i e r, th.<i.t the judg~ recusa.1 r:efe r .red t.o h a s to 

decide w1t.hin 20 days bacause in our reqion t.~ese are 

uni f ormly h·~ard by visit.ing j udgas . 

~~ople have di f ferent feelings about 

visi'tinq jud<;es . One o:C rny p r obl.t!ms w.ith vi$i t ir.g 

judges i3 <! lot ot vis1 tinq judges are not .Ln r.t rush 

10 to <lo dnyt.h ir.g . t hey d re pa.id by h ow long t hings 

11 la.st , indeed. 

12 1-.:ld I had a..r. actual case, tivo::: yea.rs old, 
13 goes up on <ippa.al, :1.cr err or:ecus r~.a. sor.s is rever :3ad 

1~ to ccme back . 

15 (Laughter) 

16 HON. SCOTT RRISTE.~: And it comes 

17 back . The 3id.e , ot cou::sE, who los t i n tcial - - in 

18 t.~e jury t.::ial but. wor. on a.ppe:al moves to re:cuse . 

1 9 'I'htt.t.'s tine. 

20 !'he administrativ-e judge 4.ppo i nr.s d 

2 1 visiting j udge who schedu l es t he hEa.rin·; tor t .,o 

22 months out, and .tt t.h& he~ring to - - this is a 

23 t i ve -yea..r- old case now - - t wo rr.or.ths - - it' s a.l red.dy 

24 been tried ~nc~ . 

25 T\..:o months ou t , h.as a .nice l'l.ea..ri nq, pl-enty 

cf tirne, two-d.~y hed.ring, a..nd says , "'lou-4~1 give me 

br-iets within ! our; months dnd.. r' 1 1 try t o r u l e e n 1 t 

3 after Chris -:mas . .. 

N•:~w, you know-, you sa.y , "'"'ell , gee. rid af 

that. vis 1 ti.ng judqe, .. but th~re' s no time lirn.i t. ln 

the rule book, a nd, you kno'lrf, !rom d. visitin.q j1..ldge' :S 

p.arspecr.ive, what do they ca:::e if everything shuts 

down .s.nd. s:t:~ps . I'Cl. th~ o!l.e that fttels the pressure 

f r om all tt.~ other p~ople w-anting tc come i.n 11 t 

10 trial . 

11 This p13~sor, h4s .no pressure frcrn e.nything. 

12 You know , t.i1ey get to g~d .. nt a. new c.rial in tl'".e cd.se 

13 to try it co~r again .. They're not going to h4VE- to 

1" try i:.. Th~t's why!. don't lik:e visiting judge:L 

15 They dcn't. hd.Ve tO live \r.-ith the COnSeq'~ences. 

16 HON. ?P.TT~RSON: 11 !'iv-e.-ye.tr cas~, is 

1 7 t:hc\ t a new ·::a.se or o l d Cd.se in He us ton7 

HO~ . SCOTT BRISTER: In my court , 

1 9 t hat's the rJ ldes t <:cUe there lro'd.S. 

20 A·;<~. in, what's ycur harm t.o halfe ~c go to a 

2 1 parallel p r-•:.r.:eeding? If you win, tl:'.e:n i .t can be: don~ 

L2 t.hd.t niqht ·~r, you know, sone t:":ir~g like tJtd.t. 

23 I~ you win, l) f cour:-se, i: ' s stopped . Not 

24 only that, but undone. B~t che pressur6, I 

25 unde.rstd.nd i t ar,d l :l'.)ree with it fr.or.~ the 
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1 legi slature i s , thQ:3:e: are use-d. t(l stop the trLtl a nd 

2 they a.re never s4nctioned becduse the visiting judqv, 

s a.me r-eason1 vis it~ng judge did.n' t .lose a nything by 

hdvi.ng -- a visiting judge got pd.ld a.n extta day by 

hdving this thing filed. 

6 It • s only m.e and the jury 41\d everybody 

else wr.o was t.hete ready to qc t~1a.t lost, dnd we' r~ 

net i nvolved in th4t p r oce dure . 

MR. EDWARDS : Okay. 
10 Wha t do you if you "ve t riad t.his c.ase t.o 

11 the ver dict. clnd this: t hing has qone t:o t he visiting 

12 judge? xou ~ ve got your verdict.. Ycu get a. rnoc.ion 

13 f o r judgment pe nding and. t.he visiting j 1.1<!qe does r:o 

14 you wha.t chis one did? 'I'her'i~ a no - -

15 HOM' . SCO'!'T SR.IS'!'£.l\: G:.r;a.nts t.h€ --

16 MR. EDWARDS: Ther~'s no record on the 

17 recusa.l motion t.ba.t Cdn be tclke n on ap~al until it .. .s 
1 9 heard . What do you do? 

19 HON. SCOTT BRISTER: Well - -

20 MR. EDW}o.ROS : ~cu ' ve tinis he:d. the 

21 tri al. ~ou' ve qOllQ :.nrough two mor-e we~ks of tri~l , 

22 $150,000 wor: th of e xper t >:.estirncny , $300,000 wor th ot 
23 lawyer t i me, and now the visiting judge won't hedr 

24 the motion o~ '~Jon' t. rule on i t. What. do you do'? 

2 5 HON . SCOTT BRISTER: Well, tho1 t' s 

c e r t4inly a Wr!tste. 

M:rt. EOW.~ROS : ¥es . It sur e is . It 

makes the judlcid.ry look terribl e. 

RON. SCOTT BRISTER: Sut it does not. 

helped - - ic r s no t helped by hi m a. .lso ha.ving the 

power t o stop everything . 

MR . E~~ARDS : ! a gree wi t h thdt, too . 

CHAIRMAN BABCOCK : .. rudqe P~.aples, 

9 l4St. -- tinal comment. . 

tO HO!I . DAVID PEEPLES: 7wo points, this 

11 discussion has helped remind m~ o f somethinq r n~ed~d 

12 to be r:emir,d.ad of, wnich is~ the sir:ua.tion is 

13 dif ferent all d..Ct"oSs t!:IG st.d.C~ . The d.buse of th~ 

14 s itua t.i on is di tte.rent. 

15 I think t.he 4buse happens, ! think, in 

16 Da.llas and Houst:.on a~d not very m.uch anywhe-re fklse . 

17 The im:.egricy level ot our courts vd.ries d.cro.ss the 

18 s t.ate . 

19 And so just because I t.."l.ink th.dt. everybody 

20 i.s: f i ne .l. .n my a.r~a or 8ud.dy doe~ i n his , ctoesn' r:. mea n 
21 t.here are other pd.rts of the St4C.e, what Luke 

22 describes , ctoe.s not hdppen 1 bQcd.use it does . 

23 And I think we just need to reme~r tl1a t 

24 we're writing rules for a b i g ~tate , not ~oc our own 

25 area which seems to be working well . 

1 Now~ r think we could solve a l ot cf our 

2 problems i t ve would require quick r.~a.cings on t.hi.s, 

and I think to say that the j udg& h4s 20 days to take 

t.his under a.dvise-zr..ent is the most. rid.icul ous thinq r 

h.ave e ver seen in a. p~oposed st.a~;.ute, d!td ten 'iays to 

schedule the hearing . 

!t. seems: to me chat., you know, we h.o.d these 

a. bcrt.icn hearings, l19gislat\lre said, "Get th~m done 

i:l 48 tours . •• 

10 1 t.hink this rul e ought to t;.ell the 

1 1 presid..ir:q judges, wyou ha.ve t o scheo1ule a hect.ring and 

12 g'= t. i t done veryr very quickly ." You Cdn talk about 

:3 how 1ong . It's easy ~o do . And i t i t' s an 
14 out-o f--cown C43e , you can do by ~~el~phene 4nd ~c'I. X. 

15 Tho3:r e is really no excuse tor ><fh4.t hd.ppens 

16 in ::;orne pl4ces . 4~nd this ho::ror story ..:1bour: the 

17 vis!. ting judge is scmechir:.q I hacln' t. hectrd . 

lB But to t.h.:!.n k t.hat t hese C d.n just dra.•-;1 on 

19 and on and be postponed u.d got. tf:'n e.rour:.d to ld.t~r , 

2C t.l)dt is ridiculcu.s , &t:.d we ought tc dra.. ~t l 4ngu4.Q€ 

21 -chat. requires them to be hed.rd quickly so L"l.d.t 

22 there-';; no del4y problem. 

23 H.ON . SAAAH OtJN'C?.Jl: ~ ... r:d .rul~d cr:. 

24. HO.Ii. DAVID t'EEI?LES: And tr~n k. 1y t 

25 thi nk. that once ~ha.t starts tc. happe n, you don't. geJ:. 
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as mdny ot ':J-,em filed . 

CHAIR/11\N BMCOCK: 'ie .. h . 

HON. DAVIO ?EEPL3S : I! t hey lU'l.ow it' s 

going to be hea-rd.. And. tra.nkly, what ! do -- I t r y 

to g-2t them -- ! :1.nterrupt what !'m doing to hear-

6 them . I wan t. r.o give them d. hed.ring so f 4S.t , t..~ey 

b&g ~-:: to wa!. t. .. 

(Lduqhter ) 

!iON. DAVID P£.E:. PLES : A.~.d thd t. ' s t.he bottom 

10 line c;:r e tor this. 

l l CHhi R!1l\N BABCOCK: tell you, ! t hink., 

1 2 n o t jus t this l ast d iscussion, bu t our discuss ions 

13 4..11 day have been e:-:.tr aordi.r.4::y, and it' s a medsur e 

14 or the qroup that t..'le Court has assembled that we ca.n 

1 5 ha.v.a discusa:ions l ike t his . 

16 I do n' t know if the Court appreciAtes i :.:. ~ 

17 but .! think it shoul-d., beC4U9e this is great advice 

l B and great discussion . I think, a..nyway . 
1 9 the-re- wa.s !1. question about whe thQr we 

20 red.lly need~d to rn.8et 4t 8:00 i n the mcr ninq, and. th~ 
21 chair think..; th..a.t we don" t , bilt. I'm going t.o spl it 

22 t.h~ ·! i ! f wrence be t wo?a .tt the prcpos:al of 9 : DO. Why 

23 don't w~ me~t at. e:JO. 
24. W-3'' 11 continue the discussion or this r ule 

25 .and t a ke up the othe-r ma tters on our a ge nda. 

The re is dn event dt six o'clock 4t. 100 

Congr ss s: Av~r.ue , Suite 11001 whic h happe ns to be: 

JAckso n Wd.lker' s oftice here, and t.hat i s buil t:. .ts a. 

tribute to :.uke Soules . Let's see ir he ca.n get 

anot he r round ot 4pp~ause in dn hour or two. 

And Justice E'hill i ps - - have we hea.rd. - ­
~y or m4y net be ther e . 

J'"VSTICE HECHT: He will be there . 

CHAIRi".AN BABCOCK : He wi ll be th.ere . 

10 JU-.d. he h~s : o lQctVe e&rly . So r-~i.s ra:marks ··..ril l be .s.t 

11 th~ be<;inning ot this 6:00 p . m. period . so it 

12 a.nybody war."':..s to hear his .rE:rn.dr ks , be ther e at t.i"oe 

13 beginning. 
1 4 Thanks ever ybody . 

15 

16 (At t hi s t..1me there was d r ecess , a..nd the 

11 proceedings con.tinl.l~d a s reflected i;n the .ne.xt 

18 VOlU1'ne.) 
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