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1 1 really haven't heard back yet. We've had some
2 2 difficulty getting a hold of them, but they're still
3 3 pending, but in the meantime -- and Justice Hecht may
4 4 choose to elaborate on this, and I think you have this
5 5 in your materials. The Court discovered a need to, I
6 6 guess, make a technical correction to one of the other
7 • • • • • • • • • • •. • • • • • • • • 7 TRAP rules, 4.5. I think you have that in your
8 HEARING OT TNE SUPREME COURT ADVISORY COMMITTEE 8 matf.rlals; and, Judge, I don' t know if you want to talk
9 APRIL 7, 2000 9 about that now or --

10 (MDRNING SESSION) 10 JUSTICE HECHT: Just briefly, the rule
11 • • • • • • • • • • • • • • • • • • • t 1 before, the old TRAP rule, I think was 17 or I've
12 12 forgotten the number, said that if a lawyer does not get
13 13 nottce of the judgment or order of a court of appeals
14 . 14 then the time for doing something that depends on that
15
le

15 event can be extended up to I think 90 days is what the
16 old rule said but the key words were "jud ment or

17
, g

17 order."
1e 18 When the rule was recodified last time,
19 Taken betore D'Loia L. Jones, a Certified 19 the words "or order" were left out, and so now it just
20 Shorthand Reporter in Travis connty for the State of 2o reads if you don't get notice of a judgment. So it
21 Teaas, on the 7th day of April, A.D., 2000, between the 21 could happen that you would get notice of the court of
22 noars of 9:00 o'clock a.m. and 12:30 o'clock p.m. at the 22 appeals judgment and file a motion for rehearing and
23 Tesas Associatlea of Broadeasters, 502 East 11tA Street, 23 then not get notice of the order denying the motion and
24 Sulte 200, Aastla, lesas 78701. 24 not know that your time for filing a petition in our
25 25 Court was running and miss your deadline.

1 INDEX OF VOTES

as
Page 943

2
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1 We've gone back through the records that
2 we've ot and Bill Dorsan h l k d th h hip

3 c°i^nqtactki^s s^s; engatea'retleeted Aonicheytololorinqe
g , eo as oo e roug s

3 files, and we can't find any substantive reason for that4 pa9e''
5 $;

4 change, and how it happened in the editorial process I'm
b i '6 =

5 not even sure a out e ther, but we also can t think of
'9 6 any reason why you shouldn t get the extra time if you

7 don ' t know that our order -- that our motion for
E l^0o

y y
8 rehearing has been denied. So we would propose while

i^o^10 9 we're makinp these other chan ges in the TRAP rules to
t " ' b k i R l 4d 5 d11 1o pu or or er ac n . anu e add a note at the

h "11 bottom t at says no substantive change was intended in
12 12 the 1997," whatever, 6 or 7 changes.13
1^ 13 CHAIRMAN BABCOCK: 1997.

14 JUSTICE HECHT: 1997, yeall.
15
16

15 CHAIRMAN BABCOCK: Does anybody have any

17
16 cominents, objections, thoughts about that?

Is
17 PROFESSOR DORSANEO: So moved.

19
18 CHAIRMAN BABCOCK: okay. Everybody in
19 favor of that? Okay. So that takes care of that.

20 20 With respect to the parental notification21
21 rules, anything you want to comment about that?

2223 22 JUSTICE HECHT: No. The -- we ' ve got a
23 number of just technical problems that have come up24
24 about how to handle various different aspects of the

25 25 process, so we've asked the subcommittee to reconvene
Page 944 Page 947

1 •-'-'-•-* 1 next week -- in ten days, I think.
2 CHAIRMAN BABCOCK: Good morning, 2 MR. PEMBERTON: April 18, which is a
3 everyone. We've got a full agenda of things to do 3 Tuesday.
4 today, but first, we have a new member, Judge Gene 4 JUSTICE HECHT: And most of them have to
5 Terry, who is a coostitutional county judge from Marion 5 do with how to handle the confidentiality aspect of
6 County. Judge Tenry is riRht over t.here with his hand
7 u We welcome hun to the committee and ou're oin

6 them, whether the reports sent into the comptroller are
7 co fid ti l h t k f id i h ld b h dgp. , y g n en a , w a in stat sto e gat erecs s ou

s to maybe save us from some things that we have done
ittith t f dib

8 on these cases, how they should be gathered, who should
h h l9 w a mem er o your pe glee on our commou ee. 9 gat er t em, ust a ot of sort of technical workings

^10 We also have Frank Branson, who has 10 out. So we t nk we will get their recommendation. If
t 1 traveled from Dallas to be here today, Frank was, as you 1 t there's anything urFent, we'll report it to you.
12 may recall, go to address us at the last meeting

^
12 Otherwise, if there s anything more long-term, we'll

13 about Rule 199 if), which is one of the discovery rules 13 report back to you what their recommendations are and go
14 that he has identified a problem with; and since he has 14 through it one more time, but we don't have anything
1s got some other things to do today, we're going to let

ff ihi l d d
15 definite at this point.

16 ea n just a seconm o . 16 CHAIRMAN BABCOCK: Okay.
17 But following up on old business, Bob,
ts ot an uou've date on the TRAP Rule amendments and th

17 MR. HARWELL: Chi p , I have a quick
ti18 B kb f h b k by pg e

i l A l h lkf C i dC d
ques on. , we spoo e a ew mont ac as out

19 na ppea s amen ments t at we taourt o r m e
20 tb

19 counties requesting local rules for -- you know, being a
if ' ht l k d l l l ha .ou 20 coun we on t ave ay c er , oca ru e to t e

21 MR. PEMBER'roN: Right. As the committee 21 contrary then we're to take the individual to the
22 will recall last meettng, you voted out several changes 22 district court, was my understanding, unless there was a
23 to the TRAP rules, 38.6 bein the most significant for

W l fi i di il
23 local rule to the contrary . Have there been many

e a coup e o propose24 c pract t oners.v 24 counties that request a local rule to this point?
25 re'vislons, sent it to the Court of Criminal Appeals, 25 MR. PEMBERTON: There have probably been
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t about ten so far. You're referring I guess to the --
2 what he's referring to, there's an assignment process in
3 the rules where each locality is encouraged to come up
4 with their own system through local rules for assigning
5 the applications or the orders to a particular court,
6 and thene's a default rule that in priority order you
7 take whatever clerk's office has filed and then you go
8 to district court, county court at law, and then the
9 constitutional county court. There have been about ten.

10 MR HARWELL Okay.
11 JUSTICE HECHT: But if counties want to
12 do that, we've also pledged that we will rule on them
ts right away, and we will treat them on an expedited basis
14 if people want to send that.
Is CHAIRMAN BABCOCK: Anything else on the
16 parental notification rules? Okay.
17 Frank Branson wrote to Buddy Low back in
is May of 1999 regarding Rule 199.5(f), which is one of the
19 new discovery rules regarding protecting a witness from
2o an abusive question or one for which an answer would be
21 misleading. Frank is here today to talk to us. He was
22 supposed to be here last meetin g but got ill, and we had
23 plenty to do anyway, so we pushed it forward to this
24 meetmg. I'm sorry that Steve Susman, who is the chair
25 of that subcommittee is not here, but, Carrie, would you
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t make sure that Steve gets this handout that Mr. Branson
2 has prepared for us? And we'll have a record of this
3 ProoeedinSog
4 , Frank, why don't you tell us what --
S MR. BRANSON: Thank you, Chi p , and thank
6 you for allowing me to miss last time. I came down with
7 the flu just before we were to come. The reason I wrote
8 this note to Buddy, and if you'Il look at the handout --
9 has everybody got one? There's some extra copies. I

io decided to -- I had given this problem once Buddy -- I
t 1 had really hoped Buddy would sponsor this for me so that
12 you would have a more persuasive speaker perhaps on the
13 subject than myself, so when it got given back to me I
14t asked Tex Quesada in my office to do me a memorandum
15 outlining problems as I saw them and to look at the law
16 for me.
17 I thought Tex did a good job, and rather
1s than take credit for the work, I just included his memo.
19 Basically the problem that I've -- that has bothered me
20 with 199.5(f) is the addition of the ability to protect
21 a witness with the phrase -- or to instruct the witness
22 not to answer with the phrase "protect the witness from
23 an abusive cuestion or one for which any answer would be
24 misleading. . Contrary to the rumor Judge Rhea started,
25 it's not my intention to do away with protecting a
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t witness from an abusive question. My problem is with
2 the last sentence there, "or one for which an answer
3 would be misleading."
4 What Tex has done here is outline the
5 history of the rule as it went through the subcommittee
6 as we could find it, and the original proposal, the
7 original draft of the subcommittee, on page 26 of a
s memocandum sent to this committee as it was previously
9 constituted by Justice Hecht in Jan uary of '98, if

to you'll turn to page 26, it's in section A, the rule
11 rCads, "InSilUCtions to the deponent not to answer a
12 question are improper except to preserve a privilege
Is ^nst disclosure, to enforce a limitation on evidence
14 d"iracted by the court, or to protect a witness from an
is abusive question, or to secure a ruling pursuant to
16 paragraph 6. Upon, request of the instructing" -- "upon
17 request the mstructmg party shall explain the grounds
1s for the instruction clearly, concisely, and in a
19 non-atgtunentative manner and non-suggesting manner.
20 "Should a court later order the deponent
21 to answer the question to which the deponent was
22 instructed not to answer, the court may impose an
23 appropriate sanction for discov ery abuse under 215."
24 Now, there is a later draft which follows
25 that that was sent out in June which discusses -- which

Anna Renken & Associates
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1 on page 30 changes that somewhat but still is short of
2 the final draft that was adopted. Along with the final
3 draft there was a comment put in which, I think, perhaps
4 adds some additional confusion, and that is, "A witness
s should not be required to answer whether he has ceased
6 conduct which he denies doing subject to an objection to
7 form," parenthesis, "i.e., the question is confusing or
8 assumes facts not in evidence," end parenthesis,
9 "because any answer would be necessarily misleading on

lo account of the way in which the question ts put, the
t 1 witness may be instructed not to answer."
12 For those of you in the room -- and I
13 know Buddy has a big practice in Federal court -- who
14 practice in Federal court, the abusive question section
1 s is not in their rule, and it works in the Federal court
16 without it because you have magistrates available and
17 the deposition can be stopped and you can get a ruling
18 on an abusive question as you proceed.
19 We don't have that form available to us
20 in the state court, but I submit the original proposal,
21 which doesn't include the comment and doesn't include
22 the last part of the current Rule 199.5, which is to
23 protect a witness, which is one for which an answer
24 would be misleading is a better -- from a user-friendly
25 standpoint for the lawyer, is a better way to do it, and

t let me give you an example.
2 Let's go to section C. The first --
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3 these are not cases out of our office, but the first one
4 is a good example of what I feared when I wrote Buddy.
5 This is out of a deposition taken in May of 1999 in a
6 medical malpractice suit in which the witness being
7 deposed is not only the defendant doctor but has been
s designated as an expert in the case. It begins by, "Q.
9 have you read the contents of Deposition Exhibit 5?

10 "A. I briefly went through the contents.
1 l "Q. Did you find anything in there that
12 you think is different than the way you would practice
1 3 medicine?
14 "A. As I say, I briefly reviewed the
is contents of this orientation manual. I didn't see
16 anything different the way I practice medicine.
17 "Q. Do you think it reflects the
is accurate standard of care for emergenc physicians?"
19 The lawyer objects and says, 'No, you're
2o not going to answer that."
21 The witness, "I'm not able to answer it."
22 Lawyer, "I object to form, the
23 question -- to the form of that question because any
24 answer the doctor gives is misleading and instruct the
25 doctor not to answer the question."

Page 953
t Now, he goes on, and the lawyer is never
2 able to get an answer as to what standard the doctor
3 should have been following or what is the appropriate
4 standard for an emergency room doctor from not only the
s defendant, but a defendant who has been named as an
6 expert in the case. If you turn to the next p age, the
7 same lawyer in the same case is instructing the witness
8 not to answer the following questions.
9 "Q. So you just get these bonuses, and

to you have no idea how you got them," talkin50about
l 1 bonuses he ^ets, I assume, from an HMO. "I n't
12 understand.
13 "A. You don't need to answer that
14 question, instruct him not to."
15 "Q. Do you get bonuses based on
16 something other than ust providing hourly services to
17 the emergency room joctor" -- I mean, "to the emergency
is room?" Again he gets an instruction not to answer.
19 You go on to the next page, and the
20 question is asked, "Do you understand or did you know
21 that Presbytenan Hospital at Greenville had some sort
22 of hospital emergency discount policy for employees?"
23 Again he gets the instruction not to answer.
24 On page 36 of that deposition, "Q. Why
25 did you choose a family practice residency?" Going on

(512)323-0626 Page 948 - Page 953
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i down to line 11, "Does a family practice doctor usuallY
2 refer emergency room situations to a hospital or treat?'
3 Again, you get an objection not to answer, instruct the
4 witness not to answer, that the question is vague and
5 any answer would be misleading.
6 Now if you'll look through there, that
7 deposition is Iull of the problems that I anticipate,
8 and they're not ordinarily going to happen to Buddy Low
9 or Bill Dorsaneo or myself. They're going to happen

to with experienced lawyers who the rule was originally
11 passed to keep from giving the type objections in
12 deposittons that instruct the witness how to answer the
13 questton, and now they're going to go to instructing
14 them not to answer questions that obviously did not meet
15 the intent of the rule.
16 I would merely urge that the committee
17 reconsider its original draft unless there's some
18 mechanism that can be set up to accommodate the way the
19 Federal courts handle it, and that is have a magistrate
20 or magtstrate type judge available to handle this type
21 of rrob̂lem. The sectton D of the handout contains some
22 Federal cases. We could find no Fifth Circuit cases.
23 There are a couple of district court cases, one out of
24 the Western District, the Midland Division, and one out
25 of Judge Shell's court and an NDL which goes into
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1 elaborate detail describing how he wanted it handled in
2 that particular case.
3 There are a couple of other examples.
a They are examples that they're not quite as clear to me
s as the original one in the malpractice suit, and they
6 are where lawyers just decide because you now have a
7 provision that allows an instruction not to answer that
8 they will obstruct -- they will instruct because the
9 questlon is argumentative or they will instruct because

10 they believe it's been previously answered in the
11 deposition.
12 I'd like to commend the committee because
13 the rule -- the purpose of 199 in doing away with the
14 long ob1'ections and the informing the witness how to
is answer has certainly made deposition practice better on
16 both sides of the Bar. This little hitch in our giddyup
17 here, I would hope we can find some way to address and
is would hope that our proposal would be of help to the
19 committee.
20 CHAIRMAN BABCOCK: Thanks, Frank. Is
21 there anybody here who is on that discovery
22 subcommittee? I know Susman is the chair. David, Judge
23 Brown.
24 MR. IvtAR1IId: who is on it now or was?
25 CHAIRMAN BABCOCK: On it now.
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1 MR. MARTIN: I'm on it now.
2 CHAIRMAN BABCOCK: okay. Well, you-all
3 can take this back to the subcommittee. Our next
4 meeting is going to be in May, and if you-all can get
s together on tlus betweea now and then we'll put it on
6 the agenda for then, and if not, we'll bump it over to

maeting after that.7 the
8 MR. BRANSON: Tbank you for your tune and
9 coosideration.

to CHAIRMAN BABCOCK: Thank you very much
11 farcoming . Onto recusal, which I think will take the
12 balance of the day, but we're going to have one other
13 person join us. Represefltative Dutton from Houston
14 wants to talk to us about Rule 166a, which Judge Peeples
is is working on with his subcommittee, and that revolves
16 around havmg district judges give the
17 reasons why they either grant or disgrant summary
1s L'udglttertts, and Repr=ntative Dutton will be here when,
19 Bob, this afternoon?
20 MR. PEMBER'PON: 2:00 o'clock.
21 CHAIRMAN BABCOCK: 2:00 o'clock. So
22 we'll break in our deliberations to hear from
23 Represeatative Dutton on that. With respect to the
24 recusal rule, since our last meeting Bemberton and
25 Richard and I went and had a meeting with Senator Harris

Apri17, 2000, Morning Session

1 in Arlington and talked to him about his statute and Page 957
2 talked to him about what our committee was doing and
3 attempting to do, and we had about an hour, hour and a
4 half meeting, I would guess with Senator Harris. It was
5 very productive. He was very supportive of what we were
6 doing, and I think, if I'm not misquoting him, said that
7 if we got the recusal rule worked around to where it
8 covered some of the concerns he had, which we discussed
9 at our last meeting, he would be happy to roll his

to statute into our rule and basically have the statute
11 repealed, so that there's just one place you can look
12 for recusal. Have I quoted him correctly, Bob?
13 MR. PEMBERTON: As I recall, yeah.
14 CHAIRMAN BABCOCK: Okay. So Richard's
is subcommittee has been working feverishly and has
16 violated our rule of having a draft one week before our
17 meeting b^ only giving us a draft of their rule
18 yesterday.
19 MR. ORSINGER: oh, no. It was sent out
2o Tuesday.
21 CHAIRMAN BABCOCK: Tl]6sday. Well, only
22 broke it by a couple of days.
23 MR. ORSINGER: Sony.
24 CHAIRMAN BABCOCK: But Justice Hecht is
25 giving us a dispensation. So --
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1 MR. ORSINGER: We beg your forgiveneSS.
2 CHAIRMAN BABCOCK: so, Richard, why don't
3 we get to it?
4 MR. ORSINGER: Okay. We have some
5 handouts back there that contain some communications to
6 the committee on the subject matter of recusals. You
7 also have behind Tab 3 and 4 of the bound materials for
8 this meeting , you have materials relating to the
9 recusals. Most of the bound materials you've seen and

1o we've discussed in prior meetings, and we've attempted
11 to address --
12 HONORABLE SCOTT BRISTER: is this it?
13 MR. ORSINGER: There's a letter from --
14 let's see. Actually, my materials have been kind of
15 mixed together, so I don't -- you have a letter from a
16 presiding district udge u p there and, well, there's a
17 letter from Judge ^ester, I think, back there.
18 MR. PEMBERTON: Yeah.
19 MR. ORSINGER: Fifth Administrative
20 Judicial Region and then I'm going to apologize. I
21 don't remember which -- there is two or three pieces of
22 correspondence back there.
23 Oh, just two, okay. Elaine is sharing
24 with me there is a proposed Rule 18a amendment that has
25 Luke Soules' business card on it, but I believe that

1 that was attached to one of the other pieces of
Page 959

2 correspondence, and he just forwarded it and then there
3 is the revised language ^or Rule 18a that we're going to
4 talk about this morning . Thank you, Elaine.
s Probably the best thing for us to do is
6 to go through Judge Hester's proposal and tell you what
7 our thoughts were on that, and then we have a proposal
s from the presiding judge up in Dallas, Jud^e McDowell,
9 which we'll comment on that, and then we ll go into our

1o revised draft and explain how it's changed from last
11 time and how it responds to some other input we had.
12 Judge David Peeples 'oined in our
13 subcommittee deliberations, which is very helpful
14 because he's a presiding administrative district judt;e
1s and had some other conversations with other prestd'ing
16 judges, and they forwarded some of their ideas, which
17 we've attempted to integrate and which we're going to
18 discuss today.
19 The first thing I'd like to take up is
20 Judge Hester's letter of February 23 of 2000, and you'll
21 see attached to the back of that letter is this revised
22 Rule 18a that has Luke Soules' business card attached to
23 it, and basically Judge Hester is complaining about a
24 potential abuse of the Rule 18a recusal process that was
25 referred to in Justice Hecht's dissent in the PG&E
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2 Ot subcommittee looked at this and said, well, we see
3 that it could be subject to abuse in the right
4 circumstances or the wrong circumstances, but we didn't
5 feel like the proposed language would be the fix, and
6 the problem is this, as I understand it -- and, Justice
7 Hecht, correct me because I think you analyzed this in
s detail.
9 Once the recusal has occurred the

1o presiding jud e is supposed to appoint a replacement
11 judge to try the case. In this particular case that is
12 in question here the PG&E Energy case, a recusal
13 occurred, the presi ng Ju appomted a replacement
14 judge to bear the case, but Iocal presiding
15 administrative judge eventually removed that new
16 appointed 'udge from the case and assigned it to
17 htmself. ^ basically the recusal process worked well,
is but the replaoernw^t process, if you will, was overridden
19 by operatton of local rules about re-assi ing the case
2o after recusal to another local distri ct judge, and I
21 believe that this proposal here was attempted to -- is
22 an attempt to be sure that no local administrative
23 authority to re-assign cases can override the
24 appotntment of the presiding judge of arep lacement
25 juclge for a judge who has been recused. I hope that was

1 clear. Is that correct?
2 JUSTICE HECHT: Yeah. I think in a

Page 961

3 nutshell the question is either before or after a motion
4 to recuse is ruled on can the local judges transfer the
S case in such a way as to moot the motion?
6 MR. ORSINGER: Okay. Well, I hope that
7 our language solves that problem. We'll look at it.
a Now, at the subcommittee level there was a concern.
9 There are some counties, particularly Bexar County and

10 Travis County, where we have, if you will, random
11 assignment every time the case comes up; and if this
12 particular problem is a problem in one area of the
13 state, you don ' t want necessarily to write a rule that
14 wrecks legitimate practice in other areas. So we tried
15 to do something that would address this problem but not
16 too much encroach on other practices, and let's look at
17 that when we get tô ^ the rule.
1 s Carl Hamilton has rewritten this rule for
19 us, and we're gotng to go through it sequentially, and
20 I'm not going to take up that language n ^ht now. I
21 just want to put this idea before you, and we' ll get to
22 it in a minute. We've attempted to address that
23 problem, but it may requue even a little more
24 flexibility than what we've written into it, and we'll
25 get to it in discussion.
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1 Then in your materials behind Tab 3 is a
2 letter from Judge Pat McDowell, who is the presiding
3 administiative J^e in Dallas and a lot of North
4 Central Texas, andhis letter of October 21, '99, has
5 two proposals relatin$ to recusal. The first proposal
6 is that the judge who s being attacked in the recusal
7 practice should have a lawyer representing his or her
s tnterest other than the oppo^ng party in the underlying
9 lawsuit, and he proposes that the local district

10 attorney or county attorney would be appointed to defend
I1 the judge in the recusal, except in criminal cases where
12 obvtously they're representing the state in the
13 prosecution or in front of judges where the D.A. appears
14 in prosecutions.
is Now, that's going to be a problem in some
16 cotmties because some counties have both criminal and
17 civil jurisdiction in front of the civil judges. At our
1s subcommtttee level there was just no support for the
19 idea of having government attorneys defend the judge,
2o and as an alternative Judge McDowell suggested that
21 private attorneys be appointed and paid by the county,
22 and there likewtse seesned to be no support at the
23 subcommittee level for this proposal. We'll lay it out
24 here for discussion, but we're not recommending that
25 that step of having the D.A. or the county attorney take
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1 it over or private attorneys at county expense should be
2 written into the rule.
3 The second proposal that Judge McDowell
4 made is that the sanctions rules for recusals are not
s very well tailored to the recusal process. To a certain
6 degree they just invoke discovery sanctions, some of
7 which are not appropriate, and he also complains that
8 the standard for sanctions is the motion is made without
9 just cause and solely for the p urpose of delay, and the

10 words "solely for the purpose of delay" I believe Judge
t 1 McDowell felt like was a more difficult proposition
12 because there might be reasons besides delay, even if
13 delay was the major reason, and if you took the word
14 "solely" out of there, that would give the judge more
15 freedom to impose sanctions, and further he wanted to
16 beef up the court's contempt power in recusal process,
17 and this is not the attackedpjudge but the judge
18 appointed to hear the recusal would be given the power
19 for contempt.
20 And we have written the rule -- our
21 assessment of it was that we did not want to liberalize
22 that too greatly, and when we get into this discussion
23 we can go into the reasons why and wherefore, but
24 basically I think it's our view that the sanctions rule
25 does need to be revised somewhat but not as radically as

I Judge McDowell has suggested.
2 Now, Chip, our proposed rule doesn't
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3 address in any way this issue of the appointment of the
4 judge to represent -- or appointment of a lawyer to
5 represent the judge, and so probably we ought to take
6 that up before we get to the rule because it's just
7 simply not in our rule. As I said, the subcommittee
a ust (s not forwarding a recommendation that this step
9 taken, and so basically it's laid before the

lo committee for a discussion.
I I CHAIRMAN BABCOCK: well, why don't we --
12 rather than try to take uP time while we're fresh on
13 something that you don t have any language on and which
14 I could see --
15 MR. ORSINGER: we'll defer it until later
16 then.
17 CHAIRMAN BABCOCK: Yeah. Do that when
is we're all tired and want to blow it off.
19 MR. ORSINGER: Judge Peeples had --
20 CHAIRMAN BABCOCK: Note the la ughter. No
21 disrespect to Judge McDowell. We'll take that issue
22 seriously.
23 MR. ORSINGER: Yes. Well, Judge Peeples
24 had forwarded a list of suggestions that the presiding
25 judge had worked up, and I believe that we either
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1 accommodated all of them in our draft or reserved some
2 for Judge Peeples to bring up on his own as we g9
3 through this, and in light of your instructions, Chip, I
4 think what we're going to do is go into the
5 subcommittee's proposed draft and take these issues up
6 as they arise, so I'm going to turn it over to Carl who
7 has been the words craftsman here and drafted all this,
8 so he gets all the credit for that work and I'll take
9 the criticism. So, Carl, go ahead.

10 MR. HAMILTON: well, I don't deserve the
I 1 credit. This is a joint effort and Bob spent a lot of
12 time footnoting everythtng ?or us, too, which is very
13 helpful. The first page of the new rule is basically
1 4 the same as in the recodificatlon grounds for --
15 HONORABLE SCOTT BRISTER: Are we looking
16 at your °
17 MR. ORSINGER: This is --
l8 HONORABLE SCOTT BRISTER: The
t9 single-spaced one or double-spaced one?
20 HONORABLE DAVID PEEPLES: The
21 single-spaced one has got April 4th in the right-hand.
22 Excuse me, double-spaced. I'm sorry.
23 MR. HAMILTON: Is there two versions,
24 Richard?
25 . HONORABLE .SCOTT BRISTER: There' S one in
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1 our printed materials, Carl, from January 18th.
Page 966

2 MR. ORSINGER: No. You need to look at
3 the one that's - either you got it by e-mail or it got
4 handed out today on that table, and it's footnoted. It
5 has Bob Pemberton's footnotes explaining differences
6 between this existing rules and other justifications.
7 CHAIRMAN BABCOCK: it's dated April 4th,
8 2000.
9 MR. HAMILTON: Has everyb got a copy

10 of that now? Okay. The grounds food
y

r disquallficatlon
ii and recusal have not changed exce pt for the addition of
12 (9) and (10) on grounds for recusal, and that comes from
13 t^ task force that studied the campaign finance
14 expenditures to judges, and they wrote a rather
15 lefigthy
16 HONORABLE F. sC01T MCCOwN: Could I--
17 CHAIRMAN BABCOCK: Yes, Judge McCown.
18 HONORABLE F. SCOTT McCOWN: Before --
19 Carl and the committee have done a great job on this,
2o but there are a couple of changes in the wording in the
21 grounds of disqualification and grounds of recusal that
22 I think do, in fact, make substantive changes, and so I
23 don't want to skip over Carl's statement unchallenged
24 and not have an ^portunity -- you.may want to put it
25 off 'til later, but would 1'^ce to point out what I
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1 think are a couple of inadvertent changes.
2 CHAIRMAN BABCOCK: Yeah, we're going to
3 go through this subsection by subsection, so --
4 HONORABLE F. SCOTT MCCOWN: Okay. I just
S wanted to flag.
6 CHAIRMAN BABCOCK: Thank you.
7 MR. HAMILTON: There may be a change in
8 (8).
9 MR. PEMBERTON: And relating to my

1o footnotes, I literally just sat down with the
11 committee's draft and the old rule and tried to just
12 note where things appeared to have come from, so those
13 of you involved in drafting the proposal may differ in
14 some of this, but it's --
1s HONORABLE F. SCOTT MCCOWN: well, I think
16 the committee didn't intend to make any changes, but any
17 time you do any slight editing you can inadvertently
is make a change, and I think there are a couple of
19 important ones.
20 CHAIRMAN BABCOCK: As we just found out
21 from the TRAP Rule 4.5.
22 MR. ORSINGER: Yeah. I think SCott's
23 point is well taken that 18b(2), grounds for recusal
24 subdtvisions are a little bit di ferent from this and
25 the wording is a little bit different, and so we should
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1 probably look at each line at some point and be sure
2 we're comfortable with the new language. They are not
3 word for word the same, but they are very close.
4 PROFESSOR DORSANEO: why don't we talk
s about that now and get rid of it?
6 MR HAMILTON: You want to bring it up
7 now?
s MR. ORSIIdGER: Let's do it now. Is that
9 all right with you?

10 CHAIRMAN BABCOCK: Sure.
11 MR. ORSINGER: okay. You have in your
12 materials behind Tab 3 Rule 18b, grounds for
13 ualification and zecusal. It's maybe about 15 pages
14 ^ behind Tab 3.
15 HONORABLE F. SCOTT MCCOwN: could I point
16 out what I think are the two that I see?
17 CHAIRMAN BABCOCK: Sure. Yeah.
18 HONORABLE F. SCOTT McCOWN: Okay. In
19 (axl) it says, "'Ibe judge formerly acted as counsel in
20 the matter or practiced law with someone while they
21 acted as counsel in the matter." And if you'll look at
22 the present 18b(1)(a) you'll find that it uses the word
23 "assoclatiao," previously "practiced law, served during
24 such association," and that word "association" actually
25 has a long line of commentary and cases behind it
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I beginning with the ABA and following up through some
2 Texas cases to make it clear that government lawyers do
3 not practice together.
4 For example, under the rule as written
5 when Chief Justice Rehnquist joined the Supreme Court he
6 couldn't have heard any cases involving the Justice
7 Department, or when Jack Hightower joined the Texas
8 Supreme Court he couldn't have heard any cases involving
9 the Attorney General but for the line of the cases that

10 say "association" concerns private practice, and I would
t t hate to inadvertently drop out the rule and change that.
12 We could either go exactly with the
13 language we have or we could add a phrase, if you look
14 down at the draft rule, "The judge expressing an opinion
is concerning the matter while actin g as an attorney in
16 government service," we could add to the end of
17 subdivision ( 1) "other than while acting as an attorney
1s in government service," which would parallel our phrases
19 and capture that case law, but I think that's an
20 important one.
21 CHAIRMAN BABCOCK: Yeah. Carl.
22 MR. HAMILTON: Chip, let mejust point
23 out that the draft that we're working fiom now was taken
24 basically from the recodification and not from the
25 existing rule, and in the recodification that language
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1 was taken out and that -- I guess the necodification was
2 approved, wasn't it?
3 PROFESSOR DORSANEO: well, I don't know
4 if this point was ever raised and --
5 HONORABLE F. SCOTT McCOWN: This is a
6 subtle point probably visited only by district judges
7 who join the bench from the AG's office, but it's a very
8 practical point. It also concerns very much many, many
9 criminal district ud^ ges who join the bench from the

lo D.A.'s office an^, like I say, there's a long line of
► 1 cases on it, and I think we need to make sure we don't
12 inadvertently change it.
13 CHAIRMAN BABCOCK: well, Rule 18b as it
14 is in Tab 3 here is what we're operating with today,
I5 right?
16 MR. ORSINGER: Yes. That's a current
17 rule.
t a CHAIRMAN BABCOCK: That's a current rule.
19 MR. ORSINGER: And Scott likes that rule
2o because it uses the word "association" which he says has
21 a rich history of interpretation that would pen

rut22 lawyers in government service to take the bench and
23 still hear cases.
24 CHAIRMAN BABCOCK: Right.
25 PROFESSOR DORSANEO: But the language of

Page 971
t 18b, you know, ( 1)(a) ►s otherwise quite cumbersome, and
2 I believe that's why Judge Brister is probably the one
3 who came up with this language and shortened it.
4 HONORABLE SCOTT BRISTER: I'm sure I was
s the one.
6 PROFESSOR DORSANEO: We could put the
7 concept in there clearly and maybe use the word
8"assoctation" if it's such an important word.
9 HONORABLE F. SCOTT MCCOWN: I mean, you

lo don't even have to use the word "association." I've
11 suggested two fixes. One is leave it like it is, a
12 little bit cumbersome; or alternatively, at the end of
13 the new (a)(1) just add the phrase "other than while
14 acting as an attorney in government service," which
15 parallels the phrase we use in (b)(5). Either of those
16 fixes would be -- I think would work.
17 MR. EDWARDS: You're going to get in the
18 same problem with that add-on with what does it modify?
19 Certainly it doesn't matter if you're a government
20 lawyer if you were in the D.A.'s office and worked up a
21 case agamst the murder and then took the bench and then
22 tried him. I think you're disqualified.
23 HONORABLE F. SCOTT MCCOWN: Rip^ltt. Okay.
24 But that's covered by the judge formerly acting as
25 counsel in the matter.
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t MR. EDWARDS: But I'm saying if you add
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2 on at the end "other than if you're a government
3 attorney," what does that modify?
4 HONORABLE F. SCOTT McCOWN: okay. I
5 would have thought that would have been captured by the
6 comma, but we could change --
7 MR. EDWARDS: well, it might, but then
8 you get mto a grammatical argument, and sometimes
9 people disagree on grammar.

10 HONORABLE F. SCOTT McCOWN: we could make
11 one -- we could put a colon there and make this a
12 separate subdivision or we could put a little (a) and a
13 little (b).
14 HONORABLE SCOTT BRISTER: could you just
15 say "or while in private practice with someone"?
16 PROFESSOR DORSANEO: if the key word that
17 modifies "practice law" is "association" --
18 HONORABLE F. SCOTT McCOWN: We could just
19 say "practiced law in association"?
20 PROFESSOR DORSANEO: Yes, or "was
21 associated in the practice of law." If "association" is
22 what gets us there under the case law, that's the word
23 that naeds to be added --
24 HONORABLE F. SCOTT MCCOWN: Okay.
25 PROFESSOR DORSANEO: -- to modify
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t"practiced law," which otherwise would seem to cover --
2 HONORABLE F. SCOTT McCOWN: Okay.
3 PROFESSOR DORSANEO: - a lot of
4 territory.
5 HONORABLE F. SCOTT McCOWN: I agree.
6'Ihat would be a simple fix. You could just say "or
7 practiced law in association with someone who acted as
8 counsel in the matter."
9 PROFESSOR DORSANEO: If that was a

1o motion, I'll second it.
11 HONORABLE SCOTT BRISTER: If "in
12 association" is a code for "in private practice," why
13 don't we just say "private practice"?
14 PROFESSOR DORSANEO: It might be more
15 code than that. I'm sure the judge is nght on what it
16 means, but I haven't read all of these cases, and it
17 might mean, you know, more than that.
18 HONORABLE F. SCOTT McCOWN: For example,
19 it might include legal aid lawyers if they were all in
20 the same legal aid.
21 CHAIRMAN BABCOCK: Let me just ask a
22 question. Carl or Richard, was there some problem with
23 I8b(1) that we were trying to address, or were we just
24 trying to make the language simpler and easier, which
25 has led to all these other problems?

1 HONORABLE SCOTT BRISTER: It's been so
2 long since we looked at all this. You know, who
3 remembers?
4 MR. ORSINGER: we really, really debated
5 these grounds three or four years ago, but I don't
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6 remember specifically that this ground was debated. I
7 do remember that Scott Brtster ty^ up his own version
8 of grounds and then we eventually z those
9 ^^ with a lot of the debate came up with

1o the Finalresult which then got approved and forwarded
11 tô̂  S^apreme Caurt, but I don t think that we can
12 ly assume that we entered into this kind of
13 intellectual inquiry about the specific language the
14 last round.
15 PROFESSOR DORSANEO: I'm sure we didn't.
16 I'm sure it was simplification of language so we could
17 try to understand it.
18 CHAIRMAN BABCOCK: And it sounds like in
19 trying to simplify things we've now created problems
20 that --
21 HONORABLE SCOTT BRISTER: Well, we don't
22 want to revisit that from four years ago. If you' ll
23 recall, the problem is there are certain things required
24 by the Constitution the rule has never requu+ed. There
25 are other things required by the rule the Constitution

1 has never -- there is a direct conflict between the
Page 975

2 existing rule and the Constitution, and there are other
3 things that are just nobody knows what they mean and
4 SO --
5 HONORABLE F. SCOTT McCOWN: My problem is
6 completely solved by just adding the words "in
7 assoctation" after the word "law."
8 PROFESSOR DORSANEO: And I'll second that
9 if that was a motion.

10 HONORABLE F. SCOTT MCCOWN: It's your
11 motion. I'm urging it.
12 PROFESSOR DORSANEO: All right. Second?
13 PROFESSOR CARLSON: I'Il second it.
14 CHAIRMAN BABCOCK: Okay. Any discussion
15 on it? On our draft you're going to add the word -- the
16 phrase "in association" after the word "law"; is that
17 correct?
18 HONORABLE F. SCOTT MCCOWN: Right.
19 CHAIRMAN BABCOCK: All right. Anybody
20 opposed to that? Let the record reflect nobody is
21 opposed to it.
22 So is everybody in favor of it?
23 Everybody is noddmg their head "yes," they're in favor
24 of it. Okay.
25 HONORABLE F. SCOTT McCOWN: Then I had
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t one other small matter, and I could go either way on
2 this, but if you look at (b)(3) in the new draft it
3 says, "the judge is a material witness." In the old law
4 if you'll look at 18b(2)(3) it's "the judge has been a
5 material witness," and I think if you say "the jud^e is
6 a material witness" you invite motions for recusaI based
7 upon the ground that I need the judge's testimony about
s something. I don't -- you know, it just broadens it a
9 little bit.

10 The rule already says in subdivision (4)
i t that if you have personal knowledge, whether you've ever
12 been a witness or not, if you've got personal knowledge
13 then you need to recuse, so I'm -- if you have been a
14 witness in the past you also have to recuse, but this
15 broadens it a little bit by saying if you're going to be
16 a witness -- if a party can allege you're going to be a
17 witness in the future, and materiality might include,
1s you know, a lot of things lawyers could cook up that
19 they say they need your testunony about. It's a small
20 oint, but I would rather stick with "has been" than
21 ^is."
22 PROFESSOR DORSANEO: Yeah, to me "has
23 been" means that you actually were a witness, not that
24 you have information.
25 MR. EDWARDS: Well, its already in the

I old rule "is to the judge's knowledie likelY to be a
Page 977

2 material witness in the proceeding. That s --
3 HONORABLE F. SCOTT MCCOWN: Where are you
4 reading?
5 MR. EDWARDS: I was under 18b(2)(f),
6 little (3).
7 HONORABLE F. SCOTT MCCOWN: "IS to the
8 judge's knowledge likely to be a material witness."
9 MR. EDWARDS: well, all you have to do is

to tell them.
11 HONORABLE F. SCOTT MCCOWN: well, but if
12 you look at --
13 MR. LATTING: "Hey, Judge, you're going
14 to be a witness."
15 HONORABLE F. SCOTT McCOWN: But if you
16 look at 18b(2)(c) it says "he or a lawyer with whom he
17 previously served has been a material witness."
18 MR. EDWARDS: It's both ways.
19 MR. ORSINGER: well, I think one rule
2o relates to the past and one relates to the future.
21 Doesn't (2)(c^ mean that in the past the judge or a
22 lawyer wtth whom he previousl y practiced Iaw was a
23 material witness in the case; and (_f)(3) is, is that in
24 the future it's likely that they will be called as a
25 witness, theiudge will be called as a witness?
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1 MR. EDwARDS: Yeah. It's both past and
Page 978

2 futtue, I think.
3 MR. WATSON: RiChard, ^ust tell me where
4 something I had falls in this so I^ can see my way clear.
5 I had one in whtch the ^udge while a lawyer agreed to be
6 a witness on atton^eys ees for one side and was deposed
7 on attorneys fees for one side and then was elected to
8 the bench, got the case, and refused to recuse. In
9 fact, became quite indignant that anyone would question

1o any appearance of impro riety. Now, how's that covered?
11 Is that (a), maierial and (^) -- I mean, to me the
12 attorneys fees is no big deal, but --
13 MR. ORSINGER: No, but it's material.
14 MR. WATSON: - to a client it's --
15 MR ORSINGER: If you're trying it to a
16 fact-finder, it's material.
17 MR. WATSON: conectamundo. Especially
is when the fact-finder is a judge who's the witness.
19 MR ORSINGER: In my view he was a
20 material witness.
21 MR. WATSON: The opposite being, though,
22 in that situation of "No, no, we'll get a new one. You
23 know, that deposition testimony will never be used.
24 He's not otng to be a material witness, he's not going
25 to testify^ and I'm not trying to gum things up. I
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t ust want to see how this particular thing works because
2^ lost a friend over that and really did, and he still
3 doesn't see it today, and I couldn't nail it down in the
4 rules. They redesignated someone.
5 HONORABLE SCOTT BRISTER: Tell me again
6 why "has been" is better than "is"? This is a pending
7 CaSe.
8 HONORABLE F. SCOTf MCCOWN: Bill Edwards
9 has completely convinced me. I withdraw my comment, and

to I don't think we ought to spend anymore time on it.
11 MR. EDWARDS: I better go home while I'm
12 ahead.
13 PROFESSOR DORSANEO: Both of you have
14 convinced me that the language needs to be changed to
is say, you know, first, "has been" and then say --
16 MR. ORSINGER: "Or is likely to be.
17 PROFESSOR DORSANEO: or is likely."
18 MR. ORSINGER: Yeah.
19 PROFESSOR DORSANEO: Because you don't
20 want to be, and I don't know whether the judge's
21 knowledge ts what we want to go by, but what -- in my
22 writtng Pd say, you know, "has been a material witness"
23 or to the - you know "to the judge's knowl

ed
e is

24 likely to be a materiaf witness," incorporating t^te same
25 language, whatever "to the judge's knowledge," you know,
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1 may or may not mean and then go on, and then it at least
2 says what the former, that is to say the current, rule
3 says in the same clear way.
4 HONORABLE SCOTT BRISTER: So what
5 happened to the judge has been a material witness but no
6 lon8er is one?
7 MR. ORSNGER: well, I have a problem
s with Skip's sotnario because the judge formulated an
9 opiniou about the reasocsableness of those fees in the

1o capac.̂ ity of a testifying witness, and now all of the
11 sudden he's sitting in judgment of it. I don't think he
12 should
13 PROFESSOR nORSANEO: if he has been then
14 he's out.
15 HONORABLE SCOTT BRISTER: Of course not.
16 MR. ORSINGER: Even if you quash the
17 deposition and never allow anybody to see it, the judge
1s has already formulated a view.
19 MR. YELENOSKY: Does "has been" cover
20 that?
21 MR. WATSON: I'm just asking does "has
22 been" cover it?
23 MR ORSINGER: I think "has been" does
24 cover it, but it's not in there now, and so Bill is
25 saying let's put it in. I agree.

Apri17, 2000, Morning Session
Page 981

1 CHAIRMAN BABCOCK: Have we got a second
2 on that, "has been or is likely to be"?
3 MR. ORSINGER: I think Bill moved it.
4 I'll second it.
5 CHAIRMAN BABCOCK: okay. All in favor of
6 that chan^e? All opposed? It's unanimous.
7 The judge has been or is likely to be a
8 material witness." Okay. Judge McCown, you're two for
9 two.

10 HONORABLE F. SCOTT MCCOWN: That's it
11 then. All right. I'm out of here.
12 CHAIRMAN BABCOCK: He's batting a
13 thousand. Judge Brister.
14 HONORABLE SCOTT BRISTER: we had
15 discussed sometime back on (a)(2) the cases say the
16 interest has to be an economic interest, so for
17 instance, on the sMU whatever you-all were doing, paying.
18 your football players there --
19 PROFESSOR DORSANEO: we had to do
20 something to get good football players.
21 HONORABLE SCOTT BRISTER: Right. The
22 judge who was a Pony Club or whatever was you-all's club
23 that was raising the funds to pay the football player
24 was not recused on that ground just because he was a big
25 sMU fan; and if you just say the judge has an interest,

1 the only time this is ever applied that I'm aware of is Page 982
2 if it's an economic interest in the case.
3 HONORABLE F. SCOTT McCOWN: I move we add
4 the word "economic."
5 CHAIRMAN BABCOCK: Don't press your luck
6 here.
7 PROFESSOR DORSANEO: The only argument
a against that is it's already there in the word
9 "interest." That's the only, argument against it.
0 CHAIRMAN BABCOCK: Say t at aga n, .h i Bill1

11 I'm sorry.
12 PROFESSOR DORSANEO: The only argument
13 against adding the word in would be that you don't ne
14 it, that ► t's already there, and that everybody knows
15 that "interest" means "economic interest."
16 HONORABLE SCOTT BRISTER: well, how man
17 of you-all knew about that before today?
18 CHAIRMAN BABCOCK: About that case, the
19 SMU case?
20 HONORABLE SCOTT BRISTER: Yeah. Sure.
21 CHAIRMAN BABCOCK: I know about it. I
22 was in it. I did not move to recuse then Judge Enoch.
23 The codefendant did.
24 HONORABLE SCOTT BRISTER: Just a judge
25 reading this, that's the problem with this thing, you

i know, just a judge reading it you don't know that.
Page 983

2 CHAIRMAN BABCOCK: Yeah.
3 HONORABLE SCOTf BRISTER: It sounds like
4 they're interested in the case. -
5 CHAIRMAN BABCOCK: I with Judge
6 Brister on this. There is a big dif^ce.
7 MR. ORSINGER: Let's put it in there even
8 if -- because not everybody carries around Professor
9 Dorsaneo's knowledge of the law.

10 HONORABLE F. SCOTT MCCOWN: Thank God.
i l HONORABLE SCOTT BRISTER: Yeah, I'm
12 willing to neglect it if there's some other interest
13 that anybody can find for disqualifying, but I don't
14 think there is.
15 CHAIRMAN BABCOCK: Okay . There's a
16 motion to put "economic" in here. Is it seconded?
17 HONORABLE PHIL HARDBERGER: second.
18 CHAIRMAN BABCOCK: All in favor? Okay.
19 Anybody opposed? Okay. "Economic" will be inserted.
20 Judge Brister, you said just a second ago
21 something that should be of concern to us, and that is
22 that there is a disconnect between this rule and the
23 Constitution.
24 MR. ORSINGER: And the statute, I might
25 add.

ed
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1 CHAIRMAN BABCOCK: And the statute. Is
Page 984

2 that disconnect still there?
3 HONORABLE SCOTT BRISTER: No, I think we
4 tried to cure all of those. I haven't finished looking
s through this to make sure -- the main one was the
6 bizarre constitutional deal that if a judge is
7 disqualified the parties have a right to pick the judge
8 who follows him. Nobody knows that, but that's what the
9 Texas Constitution says, and only if they can't agree on

10 who they want to try their case does somebody else pick
11 their judge for them. Is that still in here? It was
12 last meetmg.
13 . CHAIRMAN BABCOCK: Okay. Well, would you
14 take it upon yourself, Judge, to --
15 HONORABLE SCOTT BRISTER: Sure.
16 CHAIRMAN BABCOCK: To make sure we don't
17 have a disconnect?
18 MR. ORSINGER: It's like four pages
19 before that is the Constitution. Three pages before
20 that.
21 HONORABLE SCOTT BRISTER: Yeah.
22 CHAIRMAN BABCOCK: Okay. An more
23 commeats about the grounds for disqualification?
24 MR. MARTIN: Chip I'm a little concerned
25 in changing the language of the existing rule from
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1 plural "j.udges" to singular, a "they" got left in there,
2 and I think it's -- I think it's clear what it means,
3 but some lawyer might try toargue that the "they acted
4 as counsel in the matter" means both the judge and the
5 lawyer with whom the judge was associated represented
6 the person when it may just be the person that the judge
7 was associated with.
8 MR. HAMILTON: What number are you
9 talking about?

10 MR. MARTIN: (a)(1).
11 MR. ORSINGER: what if you say "either"
12 instead of "they"?
13 MR. MARTIN: Yeah, something like that.
14 Or "who acted as counsel in the matter during such
1 s association."
16 MR. HAMILTON: Just take "while" and then
17 put "who" in there. "Someone who acted."
18 MR. MARTIN: You have to get the concept
19 that it has to be while they were practicing together.
20 HONORABLE F. SCOTT McCOWN: it should be
21 "...L:1.. "

22 CHAIRMAN BABCOCK: Isn't Richard's idea
23 "either"?
24 MR. ORSINGER: Well, you may not need
25 "either" because the first clause is entirely

1 in^ent.
2 HONORABLE DAVID PEEPLES: "While the

"?acting34person
ROFESSOtt DORSANEO: Yeah, "the person"

s would be best, I think. Not "he or she."
6 MR. MARTIN: "while the attorney"?
7 MR. ORSINGER: I propose "that person."
8 PROFESSOR DoRSANEO: uh-huh.
9 CHAIRMAN BABCOCK: "That person." Is

1o that okay with you, John?
11 MR. MARTIN: 711at's fine.
12 CHAIRMAN BABCOCK: Anybol to

pose
14 ^^ O

*that
kay.^Anynt"̂ n̂^ e^lse about the subsection

Is (a), grounds for disqualification?
16 MR. WATSON: Now, these are all
17 constitutional? These are just picking u p the
1 s Constitution and plugging them in there't
19 MR.ORSINGER: No. Well,
20 disqualification is constitutional. The recusal is not
21 CAOStItUtlonal.

22 HONORABLE SCOTI' BRISTER: It's purely
23 rule.
24 MR. oRSINGER: lt's out of the statute.
25 MR. WATSON: No, I was talking about
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t disqualification.
2 CHAIRMAN BABCOCK: He's talking about
3 subparagraph (a). Is that all constitutionally
4 compelled`.3
5 MR. ORSINGER: Yes. It's supposed to be,
6 so check.
7 MR. WATSON: That's what I'm asking,
8 there are no strangers in there.
9 CHAIRMAN BABCOCK: Buddy Low.

10 MR. LOW: chip , I have a question. I
I1 thought I heard Judge Brister say that the Constitution
12 gives -- and I don't know this. I never heard of it
13 before -- the lawyers the right to choose. If they have
14 a constitutional net how can the Legislature or the
15 rules take it away.
16 MR. ORSINGER: we can't, and it's in
17 here.
18 MR. LOW: okay. That's all right.
19 MR. ORSINGER: "if the judge of the
2o district court is disqualified by any of the causes
21 above stated the parties may by consent appoint a proper
22 person to try the case. Failing to do so" --
23 MR. LOW: I thought there was a conflict
24 is what I had been led to lieve, and I thought we
25 were --

987
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1 CHAIRMAN BABCOCK: Yeah , we're trying to
2 avoid the conflicts.
3 MR. LOW: okay. I wanted to be sure we
4 weren't taking something away.
5 MR. ORSINGER: well, you know, in our
6 procedure we purport to have the presiding judge with
7 the authority to pick the replacement, and we don't
s support making it up to the parties' constitutional
9 authority to pick one by agreement.

10 HONORABLE SCOTT BRISTER: No, it's in
I1 here.
12 MR. ORSINGER: It is?
13 HONORABLE SCOTT BRISTER: It's in (8) of
14 your -- let's see, is it -- (d)(8).
15 HONORABLE F. SCOTT MCCOWN: could I
16 challenge the constitutional interpretation being placed
17 on this: I mean, what the Constitution says is that --
18 and I quote, "when a judge of the district court" -- so
19 it only, app lles to the district court to begin with --
20 "is disqualified by any of the causes above stated, the
21 parties may by consent appoint a proper person to try
22 said case."
23 Now, the term "proper person" is not
24 defined, and I think the proper person would be the
25 person that the statutes and rules say is the one to try
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i the case. I don't think the parties necessarily have a
2 constitutional right to just.pick anybody they want.
3 HONORABLE SCOTT BRISTER: why say by
4 consent they can appoint a proper person?
5 PROFESSOR DORSANEO: Yeah. Why would it
6 say that?
7 HONORABLE F. SCOTT MCCOWN: BeCause When
8 the Constitution was written in a very rural state with
9 very little udicial infrastructure it allowed them to

t0 pick somel;ody, just like it has a provision when a judge
11 is sick to hold an election there in front of the
12 courthouse to pick a ' udge, but it assumes that you use
13 procedures that are e^sewhere set out in the law. I
14 don't think it just says -- for example, certainly they
1 s would have to meet the requirements of being a district
16 judge, practicing the requisite number of years, being a
17 awyer. So if you say they have to meet those
18 requirements that are set out in the law then whatever
19 requirements are set out in the law they have to meet.
20 HONORABLE SARAH DUNCAN: I don't think
21 you can assume that.
22 CHAIRMAN BABCOCK: well, we're not there
23 yet.
24 MR. ORSINGER: I'd also -- I think there
2s is a disjuncture because our rule, Scott, permits us
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Page 990

i parties consent, the presiding
2 Ihidm inayit di assign that judge." The Constitution may not
3 screttonary.
4 CHAIRMAN BABCOCK: okay. That's down the
S road in this rule, though, right?
6 MR. ORSINGER : Okay. Yeah. We'll get to
7 it when we get to it.
8 CHAIRMAN BABCOCK: Okay. Anything more
9 on subparagraph (a), grounds for disqualification?

10 HONORABLE SCOTT BRISTER: Just we should
11 note on (b)(8) that is a change. SorrY.
12 CHAIRMAN BABCOCK: That s grounds for
13 reCUSal.
14 HONORABLE SCOTT BRISTER: Sorry. Never
15 mind
16 CHAIRMAN BABCOCK: we're on grounds for
17 disqualification right now. So nothing more on that?
is So we're okay on subparagaph (a); is that correct?
19 Nobody else sees an^+thing.
20 Okay. Let s go to (b) then. We've

one
22 Bri^sterydtd^ou hav thm)^3).

What else? Judge

23 HONORABLE SCOTT BRISTER: Yeah. (8)(a)
24 extends "judge related to the lawyer to the third
25 degtee." Currently the rule is just the first degree,
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1 so the judge 's cousin is fine under the current rule,
2 but woulbe barred under this change.
3 MR. ORSINGER: I believe that's required
4 by the Government Code.
S HONORABLE SCOTT BRISTER: Yeah. We
6 discussed that at length and, you know, there may be a
7 problem in small towns, but I think we came down
8 agreeing that it's better not to have a judge who
9 especially in this day of so many visiting jud^es, it's

1o better not to have cousins trying cases for each other.
11 HONORABLE BILL RHEA: Or the cousins in
12 the law firm.
13 PROFESSOR DORSANEO: Cousins are the
14 fourth degree.
15 CHAIRMAN BABCOCK: And the footnote says
16 currently first degree.
17 PROFESSOR DORSANEO: Cousins are the
18 fourth degree.
19 CHAIRMAN BABCOCK: Doesn't 18b(2)(f) say
2o third degree?
21 MR. ORSINGER: Yeah. It does, and also
22 the Government Code 21.005 says third degree.
23 CHAIRMAN BABCOCK: SO where does --
24 HONORABLE SCOTT BRISTER: b(2)(f) is
25 parties. We're talking about the lawyers.
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1 CHAIRMAN BABCOCK: Oh, I see. Okay.
2 MR. ORSINGER: if you look in your
3 materials, a few pages further up is Government Code
4 Section 21.005, which is disqualification. "A judge or
5 justice of the peace may not sit in a case if either of
6 the parties is related to him by affinity or
7 consanguinity wtthin the third degtee."
s Now, that's the Legislature speaking, but
9 the Coustitutian permits the I.egislature to speak

10 beeause the Constitution says within such degree as may
i l be provided by law.
12 HONORABLE SCORT BRISTER: That's just
13

^ ^ ORSnvGER: Only parties?
15 HONORABLE SCOTT BRISTER: (8) is

17 6 attorneysHONORABLE F. SCOTT MCCOwN: well, and the
I s other thing about the Goventment Code is they have to be
19 the la in the proceeding. This draft expands it
20 ^y. It includes any lawyer in the fmm, and I
21 don't think we want to do that.
22 HONORABLE SCOTT BRISTER: Why did you-all
23 add that?
24 HONORABLE F. SCOTT McCOWN: If my cousin
25 practices at Vinson & Elkins, I can't hear any cases
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t with Vinson & Elkins even if he's not a lawyer in the
2 proceeding or he practices in Washington, and I'm
3 hearing some case in the Austin office?
4 PROFESSOR DORSANEO: It would have to be
5 your uncle or your aunt. Cousins are fourth degree.
6 HONORABLE SCOTT BRISTER: You're right.
7 You're right.
8 HONORABLE F. SCOTT MCCOWN: Well, Still.
9 My uncle or my aunt.

10 PROFESSOR DORSANEO: You only know that
11 if you teach this stuff.
12 HONORABLE F. SCOTT MCCOWN: And it's also
13 my spouse's uncle or aunt?
14 CHAIRMAN BABCOCK: Okay. Aunt Sally from
15 the Washington office of V&E.
16 HONORABLE F. SCOTT MCCOWN: I don't think
17 we want to do this.
18 CHAIRMAN BABCOCK: Okay. Justice Duncan,
19 what do you think?
20 HONORABLE SARAH DUNCAN: That's pretty
21 broad.
22 HONORABLE SCOTT BRISTER: which, any --
23 the lawyer in the case or just in the lawyer's fum?
24 HONORABLE F. SCOTT MCCOWN: Lawyer's
25 firm.
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1 HONORABLE SCOTT BRISTER: I agree the
2 lawyer's firm is broader than I -- you-all added this
3 on, right, the subconunittee?
4 MR. HAMILTON: No. It's in the
5 recodification.
6 HONORABLE SCOTT BRISTER: Why. is it in
7 italics?
8 HONORABLE F. SCOTT MCCOWN: BeCauSe it's
9 a bad idea.

10 HONORABLE SCOTT BRISTER: My recollection
11 was our previous draft was just the lawyer trying the
12 case can t be third degree as a j udge.
13 MR. HAMILTON: It's in the
14 recodification.
15 CHAIRMAN BABCOCK: So you're suggesting
16 we strike this italicized language?
17 HONORABLE F. SCOTT MCCOWN: So moved.
18 PROFESSOR DORSANEO: I'll bet we find it
19 in our debate. I think it may have gotten voted up, you
20 know, closed votes, but I'll bet -- it's not in the
21 recodlfication draft unless it was voted by the
22 committee to be in there.
23 HONORABLE SCOTT BRISTER: But I thought
24 the stuff in italics here -- because we didn't have
25 anything in the recodification draft about the campaign

1 contribution.
Page 995

2 CHAIRMAN BABCOCK: well, what's everybody
3 think? What's the right side of the room think?
4 MS. CORTELL: strike the new lanSua
5 CHAIRMAN BABCOCK: who said that? Nina
6 said that. Nina from a big fum, by the way. Aunt Nina
7 from the Dallas office.
8 Anybody opposed to striking this?
9 Justice Hardberger.

10 HONORABLE PHIL HARDBERGER: No. I would
ii second Judge McCown's motion.
12 CHAIRMAN BABCOCK: Okay. Everybody in
13 favor?
14 MR. HAMILTON: Let me make a comment,
15 Chip. I guess I don't see the difference in if the
16 judge is going to be related to the lawyer that's in the
17 proceeding and he's got a partner back in the office and
18 they stand to make a million-dollar fee out of the case,
19 and what difference does it make if it's the lawyer at
20 the proceeding or the lawyer that's back at the office
21 he's related to?
22 HONORABLE F. SCOTT MCCOWN: But let me
23 point out that can be handled under the reasonable
24 appearance, the generic rule, and you can fine-tune a
25 specific recusal motion if you've got a two-person law
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1 firm and your uncle lives next door to you and you're
2 the benefciary of his will, but this rule would be for
3 every situatton, and it seems like there are lots of
4 situations where it would be way too broad.
5 CHAIRMAN BABCOCK: Buddy Low.
6 MR. LOw: chip, I know when David Fisher
7 in my firm was an associate we could practice in Judge
8 Fisher's court. David couldn't. When he became a
9 partner we just could no longer. I mean, I don't know

10 if that followed the Federal or what, but there was a
11 difference between an associate and a partner drawn in
12 that particular situation. Now, that might have been
13 because of some Federal rule in the Eastern District
14 or -- but they did draw a distinction.
15 CHAIRMAN BABCOCK: Yeall. If we --
16 "member" may have some connotation there.
17 MR. LOW: Right.
18 HONORABLE SCOTT BRISTER: But remember
19 the last -- whatever the last-minute case was that
20 started the deal about motions within less than ten days
21 was because they hired the judge's son as an associate
22 at the law fuzn, and that does look stinky. I don't
23 care if they're not paying him dirt. It still looks bad
24 hiring the Judge's son, even if he doesn't get to share
25 partnersltip profits.

t CHAIRMAN BABCOCK: Associates today get Page 997
2 paid more than dirt, I might add.
3 MR. LOW: But there the judge's son is
a working in the case and here the associate has nothing
s to do with the case. They hired him for that case.
6 Here the associate doesn t. We have like a district
7 judge's son-in-law works for us. He can't brief or do
s anything, and when he becomes a partner we can no longer
9 practice in that court. I mean, that's the way we've --

10 HONORABLE SCOTT BRISTER: well, this says
ii "the lawyer in the proceeding," so as written it doesn't
12 matter whether you bring the -- you know, the judge's
13 grandson w^d be second, so if he's in the
14 proceeding judge is recused.
15 MR. LOW: He's --
16 HONORABLE SCOTT BRISTER: And ought to
17 be.
is MR. t.Ow: That's what I'm saying. He was
19 not allowed to do anything in that judge's court. He
2o was an associate. He couIdn't do anything. He couldn't
21 work on any cases in that court. He became a partner
22 and then the whole firm no longer can practice in that
23 court for some reason. I don't know if we made our own
24 rules or -- but it sounded logical to me.
25 HONORABLE F. SCOTT McCOWN: well, every
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1 judge can make an assessment of the actual nature of the
2 relationship with their relatives and have their own
3 individual rules for recusal, and every party can make
4 an assessmeat and use the generic rule if they want to
5 move to recuse, but to say that in all situations you
6 have to stand aside seems to me to be too broad. I
7 think we've got it covered just deleting that italicized
8
^9 MR. Yl'sLEN06KY: Assuming that this

Io language doesn't limit the broader rule by being more
t t specific. Becau.ce I ag^e with you, but if one reads
12 that rule and says, well, it can never come under the
13 ^-^ rule because it's, you know, beyond the terms of
14 No. (8), do you think you could still raise, for
15 instance, the judge's son being hired under the general
16 rule?
17 HONORABLE F. SCOTT McCOWN: Sure.
18 HONORABLE SCOTT BRISTER: Sure.
19 CHAIRMAN BABCOCK: You would think you
20 could.
21 MR. ORSINGF1t: And how likely are you to
22 Win?
23 HONORABLE F. SCOTT MCCOWN: well, it's
24 going to depend.
25 CHAIRMAN BABCOCK: Has anybody else got
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1 anything to say about this? There is a motion which has
21 been seconded to delete the language "or a member of
3 such lawyer's firm." Let's count the votes on this one.
4 All in favor of deleting that language raise your hand
5 now. I count 22 in favor.
6 All opposed? Five opposed. It carries
7 22 to 5, so we will delete that language.
8 Okay. What else about grounds for
9 recusal subparagraph (b)?

10 MR. HAMILTON: well, we've added two new
11 paragraphs, (9) and (10).
12 CHAIRMAN BABCOCK: we're going to talk
13 about them for sure.
14 MR. WATSON: Let me ask one other thing
15 before we get to those. Was there any discussion in the
16 prior drafting of the situation in which one of the
17 counsel in the case is representin g the 'udge in another
18 matter? I don't want to go into that if it hasn't come
19 up, but I've hit that. I just recently had a motion for
2o new trial granted on the court's own motion after the
21 time -- you know, everythin g had expired on the last day
22 of plenary jurisdiction and found out that indeed that
23 the lawyer on the other side was a member of the firm
24 handling that judge's medical malpractice case which was
25 ongoing and in settlement at the time the motion for new

t trial was granted on the court's own motion.
2 It did get my attention, and yet I don't
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3 see anything here that would tell me that when I go in
4 and the lawyer on the other side owes a fiduciary duty
5 to the judge that I have any basis to raise that, if
6 maybe this is a little too close indeed. To me third
7 degree of consanguinity pales by comparison to an
8 existing attorney-client relationship between the judge
9 and the person who's on the other side.

10 JUSTICE HECHT: This came up in a
11 reported case, didn't it, out of the --
12 MR. EDWARDS: it sure did.
13 JUSTICE HECHT: The 13th Court of
14 Appeals.
15 MR. EDWARDS: It sure did, and what
16 happened in that case was the motion to disqualify the
17 judge or to recuse him was heard by the appomted judge
18 who recused him. The recused judge then filed a motion
19 for rehearing through the lawyer who represented him and
20 was also a party in the case. The recusal judge
2 t reversed his position and overruled the motion to
22 recuse. A mandamus was so t.
23 The 13th Court split t three on
24 whether there was a gross abuse of discretion in failing
25 to recuse on one hand or whether there was jurisdiction
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1 to hear a mandamus for a recusal on the other hand, and
2 they brought in a seventh judge who cast his vote in
3 favor of gross abuse, and theupreme Court held that
4 there was no mandamus jurisdiction for recusal because
s the rule says it may be raised on appeal. So it is a
6 problem.
7 JUSTICE HECHT: I think I remember those
8 cases, and I think the attorney --
9 MR. WATSON: Yeah. Believe me, I looked

10 at mandamus cases.
1I JUSTICE HECHT: Wasn't the attorney in
12 that case representing the judge in another recusal
13 context?
14 MR. EDWARDS: No. Well, yeah.
15 JUSTICE HECHT: He was not representing
16 him in a malpractice case.
17 MR. EDWARDS: The judge had re presented
18 himself through the 13th Court and then the la wyer
19 picked up the case to file another mandamus to the
20 Supreme Court.
21 MR. WATSON: well, I mean, I've had them
22 come to me, all of us have, and say, "Can you represent
23 me in X matter," you know, "My roof is falli ng in. I
24 need a DTPA case,' and I just say, "No, I would not feel
25 comfortable in your court," but that's me handling it on
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I my end. My problem is when I walk in the courtroom and
2 the guy on the other side I find out by hook or crook is
3 trying to a million dollars for the judge.
4 You know, where do I go? And
s particularly in my situation a new trial is granted on
6 the court's own motion, appeal from that? Mandamus from
7 that? Mandamus to recuse. Grounds for recusal? It
8 stinks. It looks terrible. You know, the weapon is go
9 to the press. That's the weapon that you have there.

10 That's it, but to me this committee ought to do
11 something in that area if we're worried about third
12 degree associates.
13 HONORABLE F. SCOTT McCOWN: Are we going
14 to come back to these rules at our next meeting?
15 CHAIRMAN BABCOCK: It depends. It
16 depends on whether we've gotten through them today.
17 HONORABLE F. SCOTT McCOWN: The reason I
1s ask is because I wonder if this question should be
19 recommitted to the subcommittee because it's a lot -- on
20 first flush you agree that a lawyer who has an existing
21 attorney-client relationship with the judge should not
22 be a lawyer in a prooeeding in front of the judge. The
23 problem is you have to write the rule to catch a lot of
24 subtleties.
25 For example, every judge in the state has
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1 cases where the AG represents him because we're
2 constantly getting sued by pro se litigants, and the AG
3 comes in and represents us or the county attorney
a represents us. You also have the problem of are you
5 talking about a then existing attorney-client
6 relationship or are you talklng about a former one?
7 For example, is the lawyer who drafts
8 your will, and he did it 15 years ago, disqualified?
9 And then what about the law firm. And while we

lo certainly need to write a rule that's fair to the
11 parties there are also some concerns about judt^es being
12 able to get representation in a community, andI'm not
13 opposed to having a rule about it and can see some good
14 sense to a rule, but I don't think we can sit right here
15 in this big ^group and draft a rule that's actually going
16 to catch all of the subtleties.
17 MR WATSON: That's why I started by
is saying has it been considered? I assumed it had and has
19 been rejected.
20 PROFESSOR DORSANEO: I don't think you
21 can assume that. Thece are a lot of thi ngs that could
22 be added. Judges have a lot of relationships with a lot
23 of diffetent people, and you know, this one may be
24 currently of real, you know, significance at a higher
25 level than, you know, just good friends or lifelong

1 friends which might be a serious problem, too, but I Page 1004
2 think the thin^ to do is to send it back to the
3 committee. 'Ihese rules are never finished. As Judge
4 Pope used to say, you know, rule-making is a continuous
5 process.
6 MR. WATSON: I didn't mean to throw it
7 off track.
8 CHAIRMAN BABCOCK: which is a good thing
9 for people who publish books about them.

10 PROFESSOR DORSANEO: Actually, that turns
I1 out not to be true.
12 CHAIRMAN BABCOCK: okay. Buddy Low.
13 MR. t.Ow: I was going to say, there are a
14 lot of other things you can get -- I' d rather have a
Is lawyer representtng the judge be on the other side than
16 be involved in some lawyers that I know who travel with
17 the judge, and Imean they don't represent him, but
1s it's a lot closer than Iat. So that's why you have to
19 deal with that other ways.
20 CHAIRMAN BABCOCK: Justice McClure.
21 HON. ANN CRAWFORD McCLURE: If yotl put
22 that in, you need to recognize also that when judges get
23 divoroed somebody is representing theirspouse, and so
24 the lawyer who represented the spouse is 1'ikely going to

125 want to recuse the judge whose spouse he represented in
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1 any further proceedings that he's gotten from then on
2 as nasty as some of them in El Paso have been. So ilz
3 the connnittee is going to consider that sort of
4 representation, you need to consider also not just who's
5 representing the judge but who's representing the
6 judge's wtte.
7 CHAIRMAN BABCOCK: somebody else over
s here have something that I missed? Okay. Richard.
9 MR. ORSINGER: This is a very profound

lo mission that this subcommittee is about to go off on
11 because it's --
12 CHAIRMAN BABCOCK: says the leader of the
13 subcommittee.
14 MR. ORSINGER: well, I mean, you know, we
15 can take Skip's fact scenario and say that it's
16 troublesome; but, you know, there are ju dges that hunt
17 on leases with other j udges. There are judges that take
18 vacations with other judges. There are udges whose
19 children are best friends. I mean with lawyers. I
20 mean, once we start down the road that we're going to
21 disqualify judges based on friendships or associations
22 with the opposing lawyer then we have opened up a whole
23 new universe from where we've ever been before, and
24 let's plan to take a lot of time with it.
25 MR. LOW: And I think the rule is based

t on, first, the integrity of the judge. It might not be Page 1006
2 there every time and then these are just sort of minimal
3 things. If you go way beyond that, I think Richard is
4 absolutely right.
5 CHAIRMAN BABCOCK: Okay. Let's do this.
6 Let's take a vote on whether or not this issue is of
7 serious -- of sufficient seriousness to commit it to the
8 subcommittee. Scott.
9 HONORABLE SCOTT BRISTER: It seems to me

to these -- you know, these rules are in every case you're
11 disqualified, period, if this exists. If it's one that
12 it's sometimes yes, sometimes no, then it ought to come
13 under the appearance of impropriety. It seems like, you
14 know, this one seems to me close, but you know, I can
15 imagine a case where, you know, the attorney is suing to
16 change the way judges are elected or somethin g, so in
17 effect, this guy or gal is my attorney, but you know,
18 it's so far removed.
19 HONORABLE F. SCOTT MCCOWN: You're a
20 member of a class action.
21 HONORABLE SCOTT BRISTER: Right. I mean,
22 there are circumstances where I would hate to -- it
23 seems to me this falls more in the category of it ought
24 to be case by case rather than it's always a recusal
25 ground.
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1 CHAIRMAN BABCOCK: Okay.
2 MR. HAMILTON: It's covered under ground
3 (1) perhaps.
4 CHAIRMAN BABCOCK: Yeah. It would be
s under ground (1), impartiality. Yeah, Steve.
6 MR. YELENOSKY: Well, in order for that
7 to work I imagine there should be something done with
8 regard to disclosure, though. You may not have known
9 that the attorney on the other side was representing the

10 judge, and even if we don't want an automatic rule that
11 says that's grounds for recusal and we want to put it
12 under the generic rule, you'd have to have presumably
13 some rule that requires disclosure of that information.
14 CHAIRMAN BABCOCK: Okay. . Everybody Who
15 wants to submit this issue to the subcommittee raise
16 your hand.
17 HONORABLE SCOTT BRISTER: I'm sorry.
18 What was the --
19 CHAIRMAN BABCOCK: Everybody who wants to
20 submit the issue of recusing the judge when he's
21 represented by a lawyer who is representing a party in
22 the case raise their hand.
23 MS. MCNAMARA: The alternative is to just
24 let it go?
25 CHAIRMAN BABCOCK: Yes.
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1 MS. SWEENEY: say the question again,
2 Chip.
3 CHAIRMAN BABCOCK: Yeah. Everybody who
4 wants to submit the issue of recusing the judge when a
5 party in a pending case is represented by a lawyer who
6 also currently represents the judge raise your hand.
7 Everybody who is opposed to submitttng lt
8 to the subcommittee raise your hand. All right. There
9 are 16 people that think it should not be submitted and

to five that think it should. I think based on that we
11 ought to not worry about it. Yeah, Joe.
12 MR. LATITNG: How does the committee feel
13 about what Stephen raised, which is the notion of not
14 trying to list each one of these potential abuses, but
15 put somethmg in the rule that would enable the lawyers
16 in the case to find out that there was some basis that
17 they ought to be concerned? Is there anythin g in the
18 rule that covers that now where if the judge, for
19 example, is represented by an attorne and the other
20 attorneys in the case don't know that. Is the judge
21 under any duty to divulge that, and should he or she be?
22 It seems to me that it would be reasonable to require
23 the judge to publicize at least among the members of
24 that - of the parties in the case that there's a basis
25 that someone mtght reasonably be concerned.
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1 issue is public confidence, and of course you can get so
2 far convoluted that you wouldn't want to do that or be
3 required to say, "I went to so-and-so's house for dinner
4 or for lunch," but the issue is if there -- I said if
5 there is a basis that reasonable persons might think
6 that there is a basis for recusal, shouldn't the judge
7 ust say to the attorneys, "I think everybody needs to
s^now this," period, and then if they don't want to do
9 anything about it they don't have to. I'm trying to

to cover the situation that --
11 MR. YELENOSKY: But also, I mean, we
12 started with the example where the attorne y on the other
13 side was representing the udge, which is far afield
14 from "I went to lunch wi^ this guy," and so --
15 HONORABLE F. SCOTT MCCOWN: But what
16 I'm -- he should have recused in that case. That's what
17 I'm saying, that you don't --
18 MR. LATTING: Not necessarily.
19 MR. ORSINGER: 1 don't agree with that
20 either.
21 HONORABLE F. SCOTT MCCOWN: You don't
22 have a disclosure rule different from a recusal rule.
23 You've pot the recusal rule. If it comes within the
24 rule, the Judge needs to put it on the table and recuse.
25 There are a few gray areas where a judge might put it on
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2 HONORABLE F. SCOTT McCOWN: That sounds
3 good in theory but in practice can't work, because what
4 ajudge has to do when the parties and la wyers come
s before him or her, the judge knows what all his or her
6 relationships are with those parties and lawyers, and if
7 he thinks it's a matter for recusing, he needs to
8 recuse. If he's not prepared to recuse, there's no
9 reason to disclose, and if you -- your relationships

to with lawyers in any commumty, big or small, are
11 endless. You know, should I disclose that I went to
12 Joe's house for a Christmas party, though, in fact, he's
13 never invited me I'd like the record to reflect.
14 MR. LATTING: I considered it.
15 HONORABLE F. SCOTT MCCOWN: should I
16 disclose that Tommy Jacks and I go to the same church?
17 I mean, it 1' ust becomes endless for a jud^e as to what
l s other people might make a big deal out o^' that the judge
19 is not gomg to stand aside for.
20 CHAIRMAN BABCOCK: Well, and judFes
21 fnsquently do say at the beginning of a case, Hey, I
22 know this person or I know that person." I mean,
23 there's often dtsclosures. "Anybody think that makes a
24 difference?"
25 PROFESSOR DORSANEO: I think anybody who
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1 has lived in a particular legal community for 25 years,

, judge, whatever, has all kinds of relationshiQs2 law
3 wia number of different parties; and it's like you d
4 say to yourself a kind of, well, they don't -- you know,
s"I was represeated by this firm. I worked with this
6 firm and, well then I worked for this other firm, too,
7 and I've had t^iese connections," and you have to be
8 giving a whole history of the community before someone
9 woul think that he or she has enough information.

10 HONORABLE F. SCOTT McCOWN: And let me
1 t point out, and I may be sounding guilty here by being a
12 little defensive lawyers have a completely
13 different attitude about themselves than they do about
14 judges. If you're a lawyer and somebody comes to hire
is you, you may be hunting buddies with the lawyer on the
16 other side. It would never cross your mind that you're
17 going to throw the case for your client or go easy for
1 s your client because you hunt with the lawyer on the
19 other side. Well, then why would you think the judge
20 would? I mean, lawyers don't have any disclosures or
21 relationship filters.
22 MR. LATrIING: well, first of all, I
23 wanted to say that Suzanne and I are having a
24 Bet-togetl>er. We would like to have you -- give you the
25 details. I just raise the question about whether -- the
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1 the table and the parties mi^ht waive it, and the judge
2 wants it on the table, and if the parties want to waive
3 it or not, fine. But you can't write a rule that says
4 to judges, "These things you have to disclose" that's
5 separate from a rule about "This is when you recuse."
6 MR. YELENOSKY: well, but we've said that
7 this is a gray area, and I think you've reiterated that,
s that sometimes it could be and sometimes it shouldn't,
9 and what you're saying is the judge should make that

to decision, and once he's made the decision there's no
t 1 point in anybody second-guessing, and I guess I'm saying
12 that there may be a reason for second-guessing.
13 HONORABLE F. SCOTT MCCOWN: No. I'm
1 4 saying something different. I'm saying you can't define
15 the gray area. You can put a comment down. You can say
16 the judges should have integrity and be sensitive, and
17 if they have any doubt they might want to -- or should
18 say something, but there is no way to write a rule that
19 defines the gray area, and there is no way to write a
20 rule that requires disclosures.
21 CHAIRMAN BABCOCK: Pam, what do you
22 think?
23 MS. BARON: well, I agree with Scott. I
24 think that there is a limit to how many rules you can
25 write that make people behave properly, and we know that

Page 1013
i judges like Scott will disclose. Some others may not,
2 but we can't write a rule that makes everybody do the
3 same thing in all circumstances and that we do have to
4 have some faith in the system and that it works.
5 MR. LOW: ChiP, do the judicial canons --
6 and I'm not familiar with them. Do they cover or hit on
7 that in any way?
8 CHAIRMAN BABCOCK: Canon 5 I don't think
9 requires any particular disclosure.

10 MR. WATSON: They do not.
1 l MR. LOW: I didn't know whethCr they did
12 or not.
13 MR. WATSON: our system is so different.
14 The Federal system, for example, the Center for the
is Judiciary has a 12-volume set of red books that goes
16 through every one of the canons and then goes through
17 example after example. I mean, all the way to the one
18 on -- the one I remember is the judge is the godfather
19 of one of the counsel's children, and the ruling is
20 clear, no recusal.
21 You know, I mean, it's crystal clear
22 going down through these things. 'Il^e fact that the
23 judge is currently being represented b y one of the
24 counsel, if I remember correct, has to be disclosed. I
25 mean, it's just bang, bang, bang, bang, and most of it
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1 is just common sense, but we don't have anything like
2 that. We've got the Constitution, the statute, and this
3 rule.
4 MR. ORSINGER: But a disclosure rule
s isn't going to shed any more light on it. We've got a
6 12-volume set on how to interpret the --
7 MR. WATSON: I agree.
8 MR. ORSINGER: -- disclosure rule.
9 MR. WATSON: I agree.

10 MR. ORSINGER: what we need is a
1 t 12-volume set of wisdom like that. I presume that came
12 from rulings.
13 MR. WATSON: Yeah.
14 MR. ORSINGER. Or was it opinions of
15 committees?
16 MR. WATSON: oh, it's write the letter,
17 "What do I do in this situation?"
18 MR. ORSINGER: So it's opinions.
19 MR. WATSON: Center for Judiciary kicks
20 back an opinion letter.
21 MR. ORSINGER: Because if all of that
22 wisdom is there and you put a rule in place that says
23 everyone should disclose whenever they think there might
24 be a potential argument of impartiality or something
25 then what standard do the judges have to go by on what

1 they need to disclose?
2 MR WATSON: They're Fede[al judges. My
3 God, whds going to tell them?
4 MR. ORSIIQGER NO, the state judges. I

Page 1015

5 mean the state judges if we were to adopt a disclosure
6 rule.
7 HONORABLE F. SCOTr MCCOWN: And let me
8 point out, I don't think it promotes public confidence
9 because what happens is you disclose you go to church

10 with Tomaty Jacks. The two lawyers know you, know Tommy,
11 know law. They say, "no problem." The case is over.
12 The party that lost says, "By God I lost because he goes
13 to church with Tommy Jacks and I've been shafted." I
14 don't think it promotes -
1 s MRt WATSON: I don't know how we got from
16 the lawyer - from the judge depending on the lawyer for
17 making a million dollars to going to church with Tommy
t8 Jacks, but the only thing I'm interested in is if the
19 judge is dependent on counsel to either make or keep him
20 from losing money, should that be a ground for recusal
21 or be a ground for disclosure? Obviously that ain't
22 going to happen. I think we ought to move on.
23 MR. tATrQNcx well, I just - I want to
24 say one thing. I think we're moving in this
25 committee - we seem to be moving in every one of the
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1 discussions I've been to so far toward the notion that
2 the public really doesn't need to know this and this
3 doesn't promote public confidence. I think that person
4 is entitled to think that he got shafted because you
s went to church with Tommy Jacks. I think that the
6 people are entitled to know what the judiciary is doing,
7 where they're their money, and who their
8 associations are particularly in light of the fact
9 that we're moving toward an ever more urban society,

1o people don't know these thtttgs,, and I think there ought
11 to be -- I think we ought to etr in the dinection of
12 disclosure and not privacy or secrecy in judicial
13 proceedings. So that's wltet+e I--
14 CHAIRMAN BABCOCK: Judge Rhea.
15 MR. LATIING: - come down on that.
16 HONORABLE BILL RHEA: My wife is
17 currently represented by a lawyer, a plaintiff's lawyer,
I8 in a case, and her lawyer has not absenyet appeared in my
t9 court: but I'm not convinced that t a specit"ic rule
20 on this it would have occurred to me to think about
21 whether I should recuse or disclose, and it seems to me
22 that even though there is a rabbit trail here we could
23 go down a line of a bunch of different circumstances,
24 but this issue of a lawyer reptesettting a judge or I
25 think even a judge's spouse is significant, ought to be

Apri17, 2000, Morning Session
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1 included, and I would propose we include it. It doesn t
2 seem to me it needs to be refetred to a committee. It
3 seems to me straightforward, and I would propose this
4 language: "The judge or the judge's spouse has an
5 existing attorne-cltent relationship with a lawyer in
6 the proceeding.'
7 CHAIRMAN BABCOCK: As a rule of
8 disclosure?
9 HONORABLE BILL RHEA: As a rule of

1o recusal.
! I MR. ORSINGER: No, as a grounds for
12 recusal.
13 MR. LOW: when does the attorney-client
14 relationship end? There is a big line of question. I
t s mean, when does it end? Has one? He comes to me and be
16 says, "Would you look at this? I want you to interpret
17 this case for me. I've got some land." No lawsuit, no
18 nothing. Do I have an attorney-client relationship with
19 him, tomorrow, next week? I mean, when does it end?
20 HONORABLE F. SCOTT McCOWN: Didn't we
21 vote on this question already?
22 CHAIRMAN BABCOCK: Yeah, we did. We're
23 about to take a break.
24 HONORABLE BILL RHEA: The question was
25 whether we referred it to the committee or not.

1 CHAIRMAN BABCOCK: Right. Yeah. Yeah.
Page 1018

2 It was 16 to 5 that the issue was not of sufficient
3 seriousness to submit it to the subcommittee.
4 HONORABLE SARAH DUNCAN: N0, I think What
5 we voted on was whether to refer it to the subcommittee,
6 not the significance of the issue. We haven't voted on
7 whether to incorporate precise language into the rule
8 without going to subcommittee.
9 CHAIRMAN BABCOCK: That's true.

10 HONORABLE PHIL HARDBERGER: Elaborating
t 1 on what Buddy said, too, about the -- I would have
12 trouble with the existing relationship. Wills is a good
13 example. You have a will lawyer who draws up your will.
14 Seven, eight years later he suggests that, you know,
t 5 that needs to be changed because the tax laws have
16 changed and so forth. It can virtually go over a
17 lifetime, you know, you keep fiddling with it, but there
18 would be years that you're not.
19 CHAIRMAN BABCOCK: Right.
20 HONORABLE PHIL HARDBERGER: I don't know
21 whether that's an existing relationship or not. I think
22 we could go and list lots of reasons or lots of examples
23 of where it's -- that's a tough call whether it's an
24 existing relationship or not.
25 CHAIRMAN BABCOCK: NO question about

Page 1019
t that, particularly in the will context. I mean, my wife
2 is a probate lawyer. She has a client. She drafts a
3 will. There 's an amendment a year from now and --
4 MR. LOW: what if he's a member of a club
s and you're doing something _^^^I think Lillejendol raised
6 that in the Supreme Court, but there are many situations
7 that are hard to define. It's not just like I represent
8 him in a personal injury lawsuit,^ od.
9 CHAIRMAN BABCOCK: OK3y. Yeah, Joe.

10 MR. LATTING: I may be confused, but it
11 seems to me we're talking about two different issues.
12 One is whether something is a basis for recusal,
13 mandatory recusal, and the other is whether a court
14 ought to disclose a relationship. In the interest of
15 public confidence and full disclosure doesn't mean
1 6 necessarily that if you say, "This guy wrote my will
17 seven years ago and I hear from htm from time to time,"
18 and if I were on the bench my reaction -- I think my
19 action would be to say, "And I don't think that creates
2o any problem, and I don't feel like recusing myself, and
21 I'm not going to, but I want you to know about it."
.22 CHAIRMAN BABCOCK: we are talking about
23 two different things. Judge Rhea has got some 1 gt^aF
24 that he proposed that we're going to take up after^the
25 break that this whole committee, since we're not
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1 referring it to the subcommittee, the whole committee is
2 going to consider as to whether or not to add an
3 additional ground for recusal, which would be (11) or
4 however we fit it in, and we'll either accept that or
s not. You're talking about just disclosing it without
6 any comment on whether t^t's grounds for recusal or
7 not.
8 MR. LATf1NG: That's right.
9 HONORABLE F. SCOTT MCCOWN: COuld I

to before we break -
11 CHAIRMAN BABCOCK: Yeah.
12 HONORABLE F. SCOTT MCCOWN: could we vote
13 on a slightly different question because if I had
14 known -- I thought the way you framed the question it
is was "Do somethtng or move to another issue."
16 CHAIRMAN BABCOCK: That was my intent,
17 but I can see there was ambiguity in it.
18 HONORABLE F. SCOTT MCCOWN: I would vote
19 to send it to the committee over trying to draft it here
20 and would point out, for example, the rule that's been
21 proposed doesa't do anything about the fact that every
22 sinRle one of us is represented by the Attorney General
23 a^ the district attorney and the county attorney on a
24 regular basis. It's going to be too complicated to
2s draft here.

i HONORABLE BILL RHEA: well, the rule as
Page 1021

2 proposed talks about the specific lawyer. That's all it
3 says. If you have an Attorney General in Austin
4 representing me in Federal court then that lawyer ought
5 not to appear in my court. I would recuse if he does.
6 HONORABLE F. SCOTT McCOWN: I don't think
7 that captures the Attorney General and the D.A., who is
8 the elected. official whose name is going to be on your
9 pleadings.

10 CHAIRMAN BABCOCK: Judge Peeples.
11 HONORABLE DAVID PEEPLES: On the issue of
12 what goes back to the subcommittee, I think that this
13 rule, even though I've had some inPut into it, is rough
14 enough that we shouldn't think we re going to finish it
is today, and therefore, the committee is going to deal
16 with it again, and everything that we discuss I think is
17 up for grabs in the subcommittee the next time we meet.
18 CHAIRMAN BABCOCK: Okay. Good point.
19 Let's take a break for about ten minutes.
20 (Whereupon a recess was taken.)
21 CHAIRMAN BABCOCK: okay. I'm going to
22 pass around two lists, one which has the e-mail
23 addresses that we have for everybody, and the second
24 list is the list of fax, telephone numbers, and
25 addresses. 'Illere have been a couple of instances where

1 people haven't gotten things, either e-mail or by fax,
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2 aad so we just want to be sure that our records are
3 acc,urate, so I'm gotn̂g to pass these two lists to my
4 left to Joe, and check them off.
5 Also, the sign-in list is at the front of
6 the room here as you come in, so be sure you sign in so
7 you get credit for attendance. Back to -- we've ditched
8 JudBe McCown for a period of time, so let's go back to
9 the issue he was interested in. He has an excused

1o absence for about an hour and a half.
11 What about the issue that J Rhea has
12 put on the table of the full committee iding whether
13 that should be an additional ground for recusal which
14 has to do with a lawyer in a case who is also activel y
13; representing the judge, taktng into account some probate
16 problems and that type of thing? Yeah, Ralph.
17 MR. DUGGINS: I've had similar situations
18 to those that Skip reported, and the judge has continued
19 on in the case. He had a - has an ongoing
2o attorney-client relationship with one of the lawyers in
21 the case, and he had prior to that a relationship with
22 another lawyer and then to get around it he had that
23 lawyer hand ol:f his malpractlce case to another lawyer,
24 and so I think it is a problem, and as much as I'm
25 tempted to - I think your suggestion is a good one,

Apri17, 2000, Morning Session

1 Judge, but I think we ought to send it back to the
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2 committee because it's -- at the break Skip and I were
3 talking about it, and the question comes to my mind
4 there is a distinction between an attorney-client
5 relationshi p and a fiduciary duty.
6 The fiduciary duty that arises as a
7 result of the relationship is ongoing and continues,
8 keep information confidential. The relationship depends
9 on the scope of the engagement, and if you're engaged

1o just to write a will and nothin g further, the
1 t relationship terminates when the will is written, but
12 there are situations where you may have a greater scope
13 of that engagement. It might be to continue to monitor
14 estate planning, and I just think because of the
15 comp lexities of it that it's something that we probably
16 would be better served to allow the committee to
17 deliberate on it rather than vote today, even though if
18 we had to vote or do nothing, I'm in favor of that
19 proposed change.
20 CHAIRMAN BABCOCK: okay. Yeah, Judge
21 Patterson.
22 HONORABLE JAN PATTER.SON: well, I want to
23 speak in favor of Judge Rhea's language or sending it to
24 committee. I voted in favor of goinF to committee just
25 because of that concern. I think we re talking here

Page 1024
t more about a simple bias or economic interest. When
2 you're talking about a lawyer's -- and it may not be
3 wills, but it may be some complex domestic family
4 situation, the judge is going to go to -- is going to go
5 to a lawyer. Th is is the person in whom they have the
6 utmost confidence that it will be hard to shake, so it
7 is a relationship dealing with life and death problems
8 very often and is a critical relationship, and I think
9 Judge Rhea's language speaks to that, and I would be in

1o favor of it or at least to have it discussed by a
t I colrunittee.
12 CHAIRMAN BABCOCK: Anybody else?
13 HONORABLE PHIL HARDBERGER: I think the
14 coinmittee is the best way to go because there is some
15 substance to this, and yet I have some problems with the
16 language as suggested. That's what we have committees
17 for.
18 CHAIRMAN BABCOCK: Yeah. TherE was a
19 substantial majority of our group that did not want to
20 send it to the committee. Have we rethought that now?
21 MR. EDWARDS: Yeah.
22 HONORABLE BILL RHEA: And I think the
23 problem with the vote the last time was I didn't hear
24 the option as do we discuss that as a whole, so maybe we
25 ought to just revote.

t MR. YELENOSKY: It just took us awhile to
Page 1025

2 convince you-all. That's all.
3 HONORABLE JAN PATTERSON: That's right.
4 CHAIRMAN BABCOCK: Judge Peeples.
5 HONORABLE DAVID PEEPLES: Since I will
6 probably be a part of the discussions in the committee,
7 I want to see what the sense of the house is. Can we
8 agree that if we limit this to an existiny litigation
9 relationship, that would limit it. That s the main

10 thing we have been talking about here, and that would
11 cut off the will and, you know, tax laws change and the
12 lawyer calls you back up.
13 HONORABLE PHIL HARDBERGER: I think that
14 might cure it, if you have current litigation
t5 HONORABLE JAN PATTERSON: I think so,
16 too.
17 CHAIRMAN BABCOCK: Yeah.
18 HONORABLE PHIL HARDBERGER: That clearly
19 should be grounds.
20 CHAIRMAN BABCOCK: Richard.
21 MR. OR.SINGER: The judge -- the judge's
22 wife or husband is talkin g about getting a divorce, so
23 the judge goes and consults with a famlly lawyer, but
24 there's no lawsuit filed, but there's a prospect of

125 lawsuit and you're getting advice. Is that a grounds
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t for recusal even though no lawsuit has been filed?
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2 CHAIRMAN BABCOCK: Justice Duncan.
3 HONORABLE SARAH DUNCAN: Why are we
4 distinguishing -- in that vein and the previous comment,
5 why are we distinguishing litigation? If Richard
6 Orsinger is doing my pre-nup, is that not --
7 CHAIRMAN BABCOCK: Just for example.
8 HONORABLE SARAH DUNCAN: For example.
9 MR. ORSINGER: That's a hypothetical, I

1o might point out.
11 HONORABLE SARAH DUNCAN: Is that not an
12 ongoing attorney-client relationship? Frankly, I would
13 like a rule because it would have never occurred to me
14 to recuse myself in Richard's cases in our court just
15 because he's doing some contract over thene for me.
16 MR ORSINGER: Nor would it occur to me
17 to do it.
18 HONORABLE SARAH DUNCAN: But if it's the
19 sense of the group that we should be doing that, I say
20 let's have a rule. If the AG is representing me in, you
21 know, a nedistricti suit, if people want me to recuse,
22 that's fine. Just tame what the rule is.
23 CHAIRMAN BABCOCK: Yeah. To me it sounds
24 like it's a distinction between active representation
25 and inactive or dormant representation. For example, if
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1 somebody wrote a will ten years ago, that representation
2 is dormant. It may not be over because either the
3 client -- the judge could call up tomorrow and say,
4"Hey, I want to amend my will. I want a codicil or
5 something," but:there's nothing going on. Whereas, your
6 contract matter is very active. You're talking to him.
7 You've got a relationship going on at the same time the
8 case is going on.
9 MR. LOW: But in the will situation if

to the law changes and you know you've drawn a will for
11 somebody, you have a duty to notify them, so it doesn't
12 just end when you draw that piece of paper.
13 CHAIRMAN BABCOCK: Yeah. Carl.
14 MR HAMILTON: it seems to me that if we
1s single out any particular attorney-client relationship
16 then that give us problems because we can't name them
17 all, and even by naming that, why name that instead of a
is business n,.latialship or something else as a grounds.
19 So it seems to me that if these grounds are covered
20 under item No. (1), ^bx 1), that what we really need is
21 a disclosure rule whtch sunply says that the judge has
22 to disclose if he or his wife is currently being
23 represented by any party in the litigation, and he has
24 that duty anyway except there's just no rule that says
25 that.

I And if he's nequired by rule to make the
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2 disclosure, he has to decide, "Do I want to disclose the
3 fact that I go hunting with this lawyer every weekend?
4 Do I want to disclose the fact that he's representing me
5 in a lawsuit?" He has to decide to make the disclosure,
6 and then once it's made then the lawyer can decide
7 whether he wants to ask for recusal under (b)(1), but I
s think the disclosure is a better way to do it than
9 trying to write a rule to cover all the situations.

10 CHAIRMAN BABCOCK: Justice McClure.
11 HON. ANN CRAWFORD McCLURE: we have
12 anotllcr sticky problem if we're going to go down that
13 route. Some discussion needs to be g1ven about lawyers
14 that are representing the children of the 'udge and/or
is the judge's spouse. If there is ongoing iacnily law
16 litigation, there's lilcely to be in real extreme cases
17 an ad litem appointed to represent the child, and a
is judge may be tar more interested, if some sort of
19 tmpropriety is going to occur, with currying favor with
20 an ad litem for use in his case than his own lawyer or
21 her own lawyer.
22 MR. HAMILTON: You could say "judge or
23 judge's family" instead of "spouse "
24 MR. WATSON: Third degree of..
25 consangulntty.

Anna Renken & Associates
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1 CHAIRMAN BABCOCK: Anybody have any other
2 comments?
3 MR. ORSINGER: Can I respond to Carl's?
4 CHAIRMAN BABCOCK: Yeah.
5 MR. ORSINGER: The principle of
6 disclosure, inventing a disclosure requirement as
7 opposed to inventing a ripht of recusal doesn't make as
8 much sense to me if we don't even have a requirement
9 that a judge disclose a known ground of recusal, like

to (b)(1) through (10), and yet we're going to have a
11 disclosure rule on one that's not even listed as a
12 ground for recusal.
13 It would make sense to me if you're going
14 to go the disclosure route to disclose the known grounds
15 but exclude, number one, the judge's impartiality might
16 reasonably be questioned because that's so vague that it
17 doesn't give a standard for a judge to o by, but if
18 there's a disclosure requirement it ought to be on the
19 accepted grounds of recusal and not on one that we can't
20 even agree is a ground for recusal.
21 HONORABLE HARVEY BROWN: I'm not sure
22 what the disclosure rule would have as a sanction for
23 failure to do it. So I wonder if this is better handled
24 as a judicial ethics issue for disclosure rather than a
25 Rule of Civil Procedure. If you do have a disclosure
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1 rule and the judge doesn't disclose, what happens? I
2 don't see how there is a sanction within the rule for
3 that. That seems to me that's ethics. It might be a
4 good ethical issue.
5 HONORABLE SARAH DUNCAN: There is some
6 sort of sanctions. As written, "a ground for recusal
7 may be waived by the parties after it is fully disclosed
8 on the record," which would seem to indicate that if
9 it's not disclosed it's not waived.

10 CHAIRMAN BABCOCK: Okay.
I1 HONORABLE HARVEY BROWN: Right, but if
12 it's something we are going to require disc losure of but
13 we are not going to make it a ground for recusal such as
14 the hunting lease, there would be no sanction.
15 HONORABLE SARAH DUNCAN: well, one
16 question I have on the disclosure aspect of it is I
► 7 think maybe if we're going to require disclosure we need
18 to tell judges what they need to disclose because that's
19 going to vary with each judge as to what they think they
2o do need to disclose. I mean, it's like Orsinger. I'm
21 happy to disclose that. I'm happy to recuse, but maybe
22 we need a set of rules to tell us what to do.
23 CHAIRMAN BABCOCK: Uh-huh. Well, on this
24 whole issue of --
25 MR. WATSON: Can I just take it back,
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1 take the whole issue back? I was just asking a question
2 if it had been considered or not.
3 CHAIRMAN BABCOCK: Yeah. Thanks, Skip.
4 MR. ORSINGER: That's the danger of
5 throwing something out in a committee.
6 CHAIRMAN BABCOCK: Yeah. That's right.
7 Well, do we have a consensus that maybe this issue of a
8 lawyer representing the judge that he's appearing in
9 front of on behalf of a party ought to be considened

to some more? Is there a consensus on that?
I 1 HONORABLE DAVID PEEPLES: By the
12 subcommittee?
13 CHAIRMAN BABCOCK: Is everybody okay with
14 that? Well, then Richard -- Richard dislikes it, but
15 get your subcommittee to look into that.
16 MR. ORSINGER: We will.
17 MR. LATTING: I would like to --
18 CHAIRMAN BABCOCK: Disclosure is part of
19 that.
20 MR. LATTING: To be specific, I would
21 like to suggest that the judge be under a duty to
22 disclose all grounds for recusal, including No. (1).
23 You know, what do you do --
24 HONORABLE SCOTT BRISTER: When?

125 MR. LATTING: •- about a sanction for
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2 HONORABLE sCOTT BRISTER: when? I have
3 800 cases filed a year. I don't get like the Supreme
4 Court does the fust page of the brief is who's
s involved. .
6 MR. LA'tTING: Wellt then you're not --
7 then you can ust deal with it on a rule of reasonable
8 basis, Scott. That is, the purpose I'm trying to
9 accomplish is that if a judge has something that he or

to she knows that the people of this courtroom ought to
t1 know about that might reasonably reflect on the
12 impartiality of the judge, the 'udfe ought to say so and
13 not sit there quiet about it. That s all. It's very
14 simple. Now, it may be difficult, but it's not complex.
15 HONORABLE HARVEY BROWN: I somewhat beg
16 to differ about whether it's complex just in the sense
17 of it's a very amorphous, vague standard. If I'm going
18 to disclose something that might cause my im partiality
19 to be reasonably questioned, what you think that is and
20 what I think that is are very different, and I think
21 Tommy Jacks at church is a good example. Is it Tommy
22 Jacks at my church if my church is a hundred people, 20
23 people, Second Baptist in Houston, you know, with 5000
24 or 10,000 people? I just think that's a pretty
25 amorphous standard that would be hard for judges.
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1 CHAIRMAN BABCOCK: Yeah. If you leave it
2 kind of vague like this, aren't you -- I mean, if the
3 j_udge discioses it, have you not almost answered the
4 fact that he ought to be recused?
S MR. LOW: Right. That's going to raise
6 many recusals.
7 CHAIRMAN BABCOCK: That's the problem.
S HONORABLE HARVEY BROWN: Because I raised
9 it that means I think it might cause my impartiality.

10 MR. LOW: Right.
11 CHAIRMAN BABCOCK: Or might reasonably be
12 questioned, well, I've disclosed it because somebody
13 might reasonably question it.
14 MR. LATTING: The converse seems to me to
is be a worse situation, namely that the judge knows, has
16 actual active knowledge of something that mlght
17 reasonably call his or her impartiality into question,
1s yet decides not to disclose that. How can that be a
19 good situation?
20 CHAIRMAN BABCOCK: It can't, but under
21 that circumstance wouldn't a judge recuse himself
22 voluntarily?
23 MR. LATiIlNG: He should, but there is an
24 area where sorneone might think that is -- might think
25 that it's grounds for recusal, and he or she discloses

1 it, and the law
Page 1034

yers say, "No, we don't think so," or it
2 gets explored and worked out. It just doesn't seem to
3 me to do harm, and it seems to me to inform the public,
4 and that seems to me to be a good principle, so that's
5 why I'm harping on it.
6 MR. YELENOSKY: well, I think the
7 diffemnoe is what I was getting back to before with
a Judge McCown is there are these close calls where it
9 reasalably could be questioned, and the judge -- Judge

1o McCown would have in his own mind, even those close
1 t calls, he would make the decision, and if he made the
12 decision that he wasn't going to recuse then it did not
13 noed to be second-guessed by anyone, and I think the
14 rule of disclosure would say on those close calls that
is it should be sub'^t to being questioned by others, and
16 it does require t^ judge to make some decision about
17 what a close call is.
1s For instanoe, I'm the judge and this firm
19 has hiced my son, I think that would be one you want to
2o disclose even though you may have in your own mind
21 determined that this is my 1 -estranged son who I want
22 to have nothing to do with an therefore, when we get
23 down to looking at it I won't be recused, but by
24 ap that's something that ought to be disclosed
.25 andight of day.
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t CHAIRMAN BABCOCK: Okay. Richard, as Page 1035
2 part of your charge you're going to think about this
3 disclosure thing, too. You want to contribute to that,
4 Joe?
s Who else had something to say?
6 MR. LATTING: I've aln:ady contributed on
7 it.
8 HONORABLE SCOTT BRISTER: well, there's
9 a -- you know, I mean, I don't have any pnvacy interest

10 once you run for office, but you know, you're not
11 worried about this when the parties settle. You don't
12 care when the parties settle. It doesn't matter. You
13 don't care about this if the person who the judge was
14 arguably biased in favor of loses. The only reason
15 these ever come up and the ones the public gets upset
16 about is like whatever the case was where the big gas
17 pipeline got hit for a huge verdict and it turned out
18 the^udge - - then of course people started hunting
19 around for a connection. Then they find the connection,
2o and then the j udge recuses, and they set it aside and do
21 a new trial. Who's offended by that? Nobody.
22 It is a waste of time, but that's -- the
23 incentive for judges ripht now to disclose is not to
24 waste time because if I disclose it up front nobody
25 moves to recuse. Then it's waived, and that's the end

1 of it, but if you get to "I've got to disclose it" then Page 1036
2 what's going to happen when somebody catches me on one,
3 and I have oral hearings, and I can't look through these
4 files and find out and maybe this friend of mine doesn't
5 show up at that hearing or I don't know of your
6 association, and then if I rule one way, the headline in
7 the paper is "Judge Violates Disclosure Law" because
s this is what the press loves. The y love disclosure
9 laws, and they hate violation of disclosure laws, and

lo they love to say we have broke the law by not
11 disclosing, and this is going to be a
12 how-to-embarrass-judges in my view.
13 MR. LATTING: well, it sounds like a good
14 rule to me, Judge.
15 HONORABLE SCOTT BRISTER: Look, you're
16 already paying us less than a first year associate. Now
17 you want to shame us, too.
is MR. LATTING: well, you're right. I'll
19 withdraw that comment.
20 CHAIRMAN BABCOCK: Well, and, remember,
21 Joe is the guy that didn't want cameras in the
22 courtroom.
23 MR. EDWARDS: well, I think we ought to
24 get you a raise. The heck with --
25 CHAIRMAN BABCOCK: Okay. Richard, you're

► going to look at all this stuff. One last comment,
Page 1037

2 Judge Brown.
3 HONORABLE HARVEY BROWN: If you're going
4 to look at disclosure rules, you miltht as a starting
5 pomt look at the disclosure rules for arbitrators
6 because at least there is some case law on that for a
7 guide.
8 CHAIRMAN BABCOCK: Thanks. Let's move
9 on. Is thereanythin before we get to (b)(9) and (10)?

10 Is there anything in t1) throuQh (8) that needs revision
1I or chang or study? We've a^ready made one change to
12 (b)(3), the judge has been or is likely to be a
13 material witness," and we've deleted the italicized
14 phrase from (b)(8), which said "or a member of such
15 lawyer's firm.
16 Anything else? Okay. Seeing nothing
17 then, let's go to (9) and (10). Richard, you want to
I s tell us what you've done here?
19 MR. ORSINGER: well, basically this is
2o the last proposal from the last time, isn't it, Carl?
21 MR. HAMILTON: Yes, it is.
22 MR. ORSINGER: since the debate, though,
23 Bob Pemberton has further explored this issue of the
24 mandatory nature of these campaign contribution limits,
25 sent a memo out, and I think Bob ought.to share his
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2 MR. PEMBERTON: Okay. Well, I guess I've
1 MR. YELENOSKY: No.

Page 1041

2 HONORABLE JIM DUNNAM: Yeah. If I Say
3 kind of gone back and forth. You may think I'm foolish, 3 I'm opting out and I'm running against you; but also the
4 but at least I'm intellectually honest or trying to be. 4 limits don't apply to you, which makes them voluntary as
5 In our last meeting, as you remember, Representative 5 to you. Right?
6 Dunnam and I got into an exchange about whether the 6 MR. YELENOSKY: After you've acted, yeah.
7 campaign contribution limits under the Judicial Campaign 7 HONORABLE JIM DUNNAM: If I say I'm
8 Fairness Act were mandatory or not mandatory. s opting out and I'm running against Bob then all of the
9 Representative Dunnam's and many of yours impression was 9 sudden Bob is totally voluntary on everything.

to they are the sort of thing -- they were purely voluntary 10 MR. YELENOSKY: Assuming that you've done
11 that you could opt into. 1 I that and the Ethics Commission has issued a declaration.
12 My recollection as I was relating it from 12 HONORABLE JIM DUNNAM: If I Opt Out,
13 our Judicial Campaign Finance Task Force was that they 13 everything is voluntary for him, and expenditures are
14 were mandatory, and on that basis the committee 14 voluntary for me.
ts perceived that writing a recusal rule based around these 15 MR. YELENOSKY: Right, but you're
16 limitations that were mandatory was not that bi g of a
►7 deal. Subsequently I re-examined the issue, and also

16 Still --
17 HONORABLE JIM DUNNAM: My contributions

18 there were some matters that were released from the is will remain mandatory.
19 Ethics Commission that sort of bore u pon this and 19 MR. YELENOSKY: Right.
2o changed my thinking a bit and realized the way this 20 HONORABLE JIM DUNNAM: very good law.
21 thing works is in the first instance the contribution 21 CHAIRMAN BABCOCK: well, it's easy to
22 limits do apply to everybody. In that sense they are
23 mandator , but if a candidate opts out of or does not

22 follow.
23 HONORABLE SCOTT BRISTER: Do the caps

24 t into limits on expenditures then the limits of
25 ^ kinds, expenditures and contributions, are waived as

24 apply to direct expenditures, too?
25 MR. PEMBERTON: I don't think so. I

1 to the other candidates, but they still would apply in Page 1039
2 the first instance to the first waiving candidate.
3 MR. YELENOSKY: Assuming the Ethics
4 Commission has declared that that happened.
S MR. PEMBERTON: Right.
6 MR. YELENOSKY: So there would have to be
7 a declaration by the Ethics Commission, so there
8 wouldn't be any doubt about it.
9 MR. PEMBERTON: That's how it works.

to That's how it works. In the first instance the
I1 contribution limits do apply, and then if one candidate
12 opts out or files a declaration with the Ethics
13 Commission saying they are not going to comply, with the
14 contribution limits, the Ethics Commission then issues a
is directive that the limits are waived as to everybody
16 else; and, in fact, the Ethics Commission has done that
17 recently.
Is MR. YELENOSKY: They continue to apply, I
19 think you and I agt+ae --
20 MR. PEMBERTON: Right.
21 MR. YELENOSKY: -- to the noncomplying
22 candidate.
23 MR. PEMBERTON: That's correct.
24 MR. YELENOSKY: And so in that sense the
25 noncomplying candidate never gets out of the

Page 1040
1 contribution limits. They can exceed the expenditure
2 limits, but they can never exceed the contribution
3 limiand the only way they could be lifted for a
4 co^lr plyin^g candidate is if somebody else does something.
5 MR. PEMBERTON: That's my understandin g
6 now. We were kind of all over the map about that both
7 in the mCding and in the meantime, but that's what
a appears to -- bow it appears to work.
9 MR. ORSINGER: So if someone intends to

to get excessive contributions all they have to do is file
11 that declaration of intent with the Ethics Commission
12 and then they are no longer held to those limits?
13 MR. EDWARDS: NO.
14 MR. PEMBERTON: NO. The candidate that
is files the declaration saying they are not complying,
16 they can opt out of the -- what they spend, but they
17 would still be subject to the contribution limits unless
18 another candidate got the limits waived as to them.
19 MS. McNAMARA: You have to hope for a
2o rich opponent who spends a lot of money.
21 MR. PEMBERTON: Right. Who wants to
22 spend as much as they want and doesn't care that their
23 contributions are going to be capped.
24 HONORABLE JIM DUNNAM: That makes the
25 contribution limits voluntary for the other person.

1 don't think there are any limits on the direct
Page 1042

2 expenditures. That's a whole free speech jurisprudence.
3 JUSTICE HECHT: You've just got to report
4 them.
5 MS. MCNAMARA: ( l0) would contradict
6 that. When you read the words we've got in (10) it
7 says, "excessive direct campaign expenditure."
8 MR. YELENOSKY: But he's asking whether
9 they app ly to caps in the sense of the statute as

10 op osed to the rule because you could have a recusal
11 rule that's based on excessive expenditures even if it's
12 not --
13 MS. McNAMARA: It says it comes from the
14 statute because it refers to the statute.
l5 MR. YELENOSKY: well, can I speak on --
16 CHAIRMAN BABCOCK: Yeah, go ahead, Steve.
17 MR. YELENOSKY: well, I mean, the rule --
18 because I've looked at this. I obviousl y talked about
19 it last time and looked at it since, and Bob and I have
20 exchanged some e-mails. First of all, the rule refers
21 to an excessive campaign contribution. I don't think
22 you're going to findpthat term in here.
23 At you're going to find in the statutes
24 are contribution limits and the reference to exceeding
25 contribution limits, and whether "excessive" means

Page 1043
I you're above the limits or whether "excessive" means
2 you're both above the limits and it was a violation is a
3 question left unanswered by this rule because you could
4 exceed the contribution limtts in the example that
5 Representative Dunnam j ust gave and not be in violation
6 of the statute, so one of the things I was going to say
7 about the rule draft is we need to be clear on whether
8 we mean to provide for recusal when you exceed
9 contribution limits per se or when you exceed

to contribution limits and it's a violation of the statute,
11 because those aren't the same thing. Then we can get to
12 expenditures. For some of the same reasons we have the
13 same questions.
14 CHAIRMAN BABCOCK: But on the threshold
15 issue of whether it's mandatory or not, as I understand
16 it, the statute applies to judges generally with some
17 exceptions.
18 MR. PEMBERTON: when the statute applies?
19 CHAIRMAN BABCOCK: Yeah.
20 MR. ORSINGER: It applies to all ]̂ udges.
21. MR. PEMBERTON: It applies to all ju dges.
22 CHAIRMAN BABCOCK: It applies to althe
23 ju

dg
es, but there are certain circumstances where it

24 might not because of the opt out or because of the rich
25 opponent.
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t MR. ORSINGER: The first judge can opt
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2 out of the spendi limits but not the contribution
3 limits, but tf the ust judge opts out of the spending
4 limits, the second judge is liberated from all limits.
5 ColSect?
6 MR. PEMBERTON: That's my understanding.
7 MR. YELENOSKY: Right.
8 CHAIRMAN BABCOCK: Right. So it's
9 generally applicable, but you can get out of it in

1o certain circumstances.
11 MR. YELENOSKY: The part that I was
12 foo ' wlth with Bob was can you get out of it, no. A
13 candl cannot do anything hunself unilaterally which
14 gets him or her out of the contribution limits. It has
1s to be the action of someone else, because if I'm the
16 candidate who exceeds any of these provisions then I'm
17 letting everybody else out except myself, so in that
is sense it's never voluntary.
19 It is voluntary in the sense once someone
20 else acts then you're free, but you're going to know
21 that happen because it has to happen pursuant to an
22 Ethics ..Conmission declaration. So I guess the easy
23thtng to say is if you're a candidate and there's been
24 no declarattons from the Ethics Commission that it's
25 lifted, it applies to you; and even if there has been a

Page 1045
1 declaration from the Ethics Commission that it's lifted,
2 if it was lifted because of you it's not lifted as to
3 you; and that's essentially what it comes down to.
4 CHAIRMAN BABCOCK: Representative Dunnam,
s do you agree with that more or less?
6 HONORABLE JIM DUNNAM: I think that's
7 probably right. I'll tell you that there's a lot of
8 confusion on that. It doesn't make sense, but --
9 CHAIRMAN BABCOCK: On the issue of

1o whether we should even be messing with this, the point
11 you raised at our last meeting whether we should even be
12 messlng with this, I have gone back and looked at the
13 order of the Court, of the Supreme Court, and it
14 specifically charged us with messing with this; and then
is I ve consulted with Chief Justice Phillips, and he wants
16 us to mess with it, but duly noting your issue about the
17 legislative sentiment, at least in some quarters, which
1s Senator Harris I think in our meeting agreed with and
19 said that politically this might not be the smartest
20 thing for the Court to do; but that's not for us to
21 decide. We just have to try to come up with the best
22 rule we can, so that's what we're about today.
23 MR. ORSINGER: if I can in that
24 connection, Senator Harris, though, was agreeable to
25 allowing the Supreme Court to use its repealer authority

Page 1046
t to change his sponsored provision in the Civil Practice
2 and Remedieslong as we carried forward his
3 ftmdameatal philosophy.
4 CHAIRMAN BABCOCK: Right.
5 MR. ORSQIGER: so assuming we get that
6 consent from him that he approves our final product,
7 we'te gotng to have voluntary acceptance by that
8 legislat^r of the chattae in his btll, which is different
9 fmm this --

10 CHAIRMAN BABCOCK. Yeah. 17hat's not on
tu this issue, though.
12 MR. ORSINGER: Not on this precise issue.
13 CHAIRMAN BABCOCK. Yeah. That's on the
14 multiple recusal motion, which is different. Okay. So
is with that underbrush cleared away to a certain degree,
16 is this rule okay as you've drafted it?
17 MR. ORSINGER: wellt you know, I'd like
is to ask the question if "excessive" means before or after
19 refunds; because I think it possible that a judse who in
20 good faith is attemptings to comply might f md out after
21 the fact that a contribution was made and than refunded,
22 but this "accepted a campaign contribution," you know,
23 the campaign contributions are acapted when the checks
24 are deposited, I suppo and the tallying up isn't done
25 until later after all the c^ecks come in over a period

Apri17, 2000, Morning Session
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I of a campaign, and so I think we better make it clear
2 that if there is a cure at some point then it doesn't
3 work a recusal.
4 CHAIRMAN BABCOCK: Steve.
5 MR. YELENOSKY: well, the report that Bob
6 presented spoke to that, and they had su ggested because
7 the rule on contribution limits, if you violate it also
8 says you have to give it back, and so the report
9 suggested that it would be -- the recusal would be -- or

10 the eligibility for recusal would end when the y had
t t given it back and somethin g about the term of office
t2 ending that I wasn't quite clear on.
13 But even before you get to that question,
14 which is a question in this rule, I think you still need
15 to answer that prior question about whether "excessive"
16 means that the judge got a contribution that exceeds
17 these limits or the judge got a contribution that
1s exceeds these limits and was not entitled to do so,
t9 because you can certainly have the situation where the
20 limits have been lifted, and so which do we mean?
21 If, for instance, you're in a judicial
22 office with a population more than a million and the
23 judge has a 6,000-dollar contribution from the other
24 attorney, is that enough for us to say it's excessive
25 because it's above the 5,000-dollar limit, or do we also

Page 1048
1 need to check and see if, in fact, the limits as applied
2 to that particular judicial candidate were lifted?
3 MR. ORSINGER: Agreed. I think we need
4 to answer that question, and that's a separate question
5 from the one I'm raising because as a practical matter
6 the campaign contributions all get deposited and then
7 you get periodic reports on where the money is from, and
a!f you're saying that every single judge has got to
9 update the report before they deposit the check, I think

1o that's unworkable. So we have to allow a judge to cure
11 in the event that they inadvertently take a contribution
12 in excess, and that's separate from Steve's point.
13 CHAIRMAN BABCOCK: will you fix that,
14 Richard, by saying the judge has accepted and not
15 refunded? Buddy.
16 MR. LOW: Yeah. Chip, I have one other
17 question. Isn't it true that a lawyer may give a
1 s certain amount and then firms then are limited.
19 CHAIRMAN BABCOCK: Right.
20 MR. LOW: The way I read the rule it says
21 " the lawyer representing the party or any lawyer in that
22 firm." Maybe no lawyer in that fum has given more than
23 a lawyer's limit but totally then the firm has exceeded
24 the limit. I guess you could technically say that once
25 you get your amount then anybody in that firm has done

Page 1049
t it, but if they interpret it to mean, you know, as it's
2 written then there's a way. The firm gives totally
3 more, and I don't think it directly addresses that.
4 MR. ORSINGER: I think he's right.
5 CHAIRMAN BABCOCK: Good point. I agree.
6 Let's stick on this refund issue. Richard, if you said
7 "the judge has accepted and not refunded" --
8 MR. ORSINGER: well, how does the statute
9 handle inadvertent excessive contribution?

10 HONORABLE JAN PATTERSON: I think the way
11 the statute reads, and I don't see it here, is that it
12 is deemed accepted at the time of reporting so that
13 there is a gap which allows for multlple checks to come
14 in, but perhaps you don't catch it and you might deposit
15 them on the day they come in, but you don't catch it
16 until a week later, but it's within the reporting
17 period. I think the statute speaks in terms of
18 acceptance in terms of reporting so that there is leeway
19 there.
20 CHAIRMAN BABCOCK: But a month later you
21 could be getting ready to start a four-week trial, and
22 this issue comes up, and do we want to write a rule that
23 allows the trial judge to say, you know, "Look, I
24 completely overlooked this. I'm refunding the money
25 right now. Let's go to trial," or not. I mean, do we
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t want to cut them - do we want to have a drop-dead date
2 when they can't refund it and impact the recusal?
3 MR. ORSINGER: My inclination would be to
4 hold it -- if we're going to do this is to hold it to
5 the statute. That would be my inclination simply
6 because we're attemptinp to tag onto their procedure and
7 their language, and if thetr procedure and language
a requires you to correct by the time you file your
9 teport, to me it's a little disingenuous for a judge to

to take an excessive contribution and then the day before
it they start into a trial to refund it. That's just a
12 personal opinion.
13 CHAIRMAN BABCOCK: Judge Peeples.
14 HONORABLE DAVID PEEPLES: As someone who
15 has run five times contested and raised money every
16 time, I want to say that there's just really no excuse
17' for a judge not to know when excessive contributions
is have come in because you notice when great big ones come
19 int and I 1'ust-- it is inconceivable that that kind of
20 mistake should be made or condoned. Because the limits
21 are pretty

y
hiah- and it's just incredible to me that

22 somebod d by mistake accept more than $25,000
23 aggregate from a law firm and not know about it.
24 MR. ORSINGER: But, David, they may
25 not - two law firms may have made separate

Page 1051
t contributions and then tterged later on and then it puts
2 them over the top or something like that. You've got
3 lawyers that may be up against the max, leave one law
4 firm and join another law firm, and it puts the firm
s over the top. It's not all that clear-cut necessarily .
6 HON. ANN CRAWFORD McCLURE: The other
7 problem that I think we run into is it applies to the
8 lawyer's spouse who may also be a lawyer practicing with
9 another fum someplace which you may not have ready

to access to that information if you're talk ing about
11 extremely large law firms.
12 For example, in my campai gns I've raised
13 money out of Houston out of partlcular groups who were
14 interested in opmtons that I may write, family law
15 being one of them. I have no way of knowing without
16 doing some significant investigattn whether a lawyer
17 who contributes out of Fulbright ios married to a lawyer
is that may practice with Vinson & Elkins or vice versa.
t9 So it may not be readily apparent as far as the
20 aggregate is concerned wiout some independent
21 investigation going on, and that's problematic because
22 that information doesn't come without phone calls.
23 CHAIRMAN BABCOCK: Does this rule as
24 drafted cover spouses?
25 HONORABLE SCO'IT BRISTER: No, but the

I statute does.
2 MR. ORSINGER: well, I think the
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3 excessive contribution as defined I think does pick up
4 that statutory definition. That would be aggregate.
S HONORABLE DAVID PEEPLES: Doesn't the
6 contribution of a spouse count on the lawyer's aggregate '
7 amount?
8 CHAIRMAN BABCOCK: I don't know.
9 HONORABLE DAVID PEEPLES: In other words,

to if the limit is 5,000 for the lawyer and the lawyer has
t 1 given that amount, I don't think the spouse can give any
12 more.
13 HONORABLE HARVEY BROWN: Right. Right.
14 HON. ANN CRAWFORD MCCLURE: well, I think
is that's true, but if it's less than that.
16 MR. ORSINGER: The aggregate is what
17 really frightens me about this whole thing because
is lawyers that change law fums can change ates when
19 they chaage law firms and it's not even a thoug it in
20 their mind, and it may even occur after the race, and I
21 tell you, we're going to need some experts on this
22 statute to help us write a rule if we're going to do
23 anything other than just implement the statute in all of
24 its glorious confusion. If we're trying to get real
25 specific about how all of this appl'ies in the face of a

Page 1053
1 statute that probably most of us wouldn't agree on how
2 it works then we're way off legislating ourselves.
3 CHAIRMAN BABCOCK: Justice Duncan.
4 HONORABLE SARAH DUNCAN: The statute
5 refers to "a knowing acceptance of a contribution in
6 excess of the limits," and I'm not sure how the Ethics
7 Commission is going to adjudicate the "knowingly," but
8 is that going to be a prerequisite to recusal under the
9 subsection? Because there's no -- under (a), section

to (a), there's no -- there is a requirement that it be
t t knowingly accepted, an excessive contribution; and in
12 the case of spouses or changtng the aggregate by a
13 lawyer changing firms, I at least would argue that I did
14 not knowingly accept a contribution in excess of the
is limits and so did not vtolatethat section.
16 HONORABLE DAVID PEEPLES: Maybe we need
17 an aff irmative defense for good faith mistake.
18 HONORABLE JIM DUNNAM: Can I ask a
19 question?
20 CHAIRMAN BABCOCK: Representative Dunnam.
21 HONORABLE JIM DUNNAM: I'm trying to
22 understand how this is going to work if, again, Bob and
23 I are running against each other and I opt out, okay,
24 which means he can take excessive contributions, okay,
25 if he wants to, and let's say he does. Is the intent to

Page 1054
i say that if Bob wins the election Bob can be recused for
2 taking those allowable excessive contributions that he's
3 permitted to take under the statute?
4 CHAIRMAN BABCOCK: I would say not.
5 MR. YELENOSKY: That was my question.
6 MR. ORSINGER: well, then we would be
7 going further than the Legislature did. We would be
8 saying even though the law permits it, you can't do it
9 without being recused.

10 HONORABLE JIM DUNNAM: so my question --
1 t so I'll make sure I understand what you-all are trying
12 to do. If I take an excessive contribution for which
1 3 the statute provides no exception, okay, why aren't
14 you-all disciplining the judge and reprimandtn g him
IS because he's violated the law, enacting a rule like that
16 that says any judge who violates the law is subject to
17 reprimand?
18 The recusal bit -- I mean, if the judge
t9 violates the law, he should be removed from the bench,
20 if that's what the law is. If the law says I can't take
21 a contribution in excess of the limits and I do it, so
22 what, we're going to recuse him. That ' udge ought to be
23 removed. He just violated the law. I^on't know if
24 there's a criminal penalty for this statute or not, but
25 it would seem to me that that would be a more proper

Page 1055
t focus of the committee. An y judge who violates the law,
2 whether it's this one or another one, is subject to
3 disciplinary action from the Judicial Council or whoever
4 does that stuff.
5 Maybe that's some of the confusion I've
6 got, and it seems that we're going to recuse him. This
7 is a guy that shouldn't even be on the bench or he
s should have been reprimanded or he should have been
9 censured or he should have been whatever because he

to violated the statute.
I I MS. MCNAMARA: But if you're a litigant
t 2 you don't want to have to go to trial in front of him
13 before that process takes place.
14 HONORABLE JIM DUNNAM: Then all you have
15 to say is "Any judge who violates the law is subject to
16 recusal." Any judge who violates this statute is
17 subject to recusal, and you don't have to go into the
t s finance and who he took it from or whatever. The
19 statute speaks for itself. If he violated the statute,
2o he's subject to recusal. But I would also suggest that
21 if there's not a rule that there ought to be one that
22 says any judge who violates the law, including this one,
23 is subject to discip linary action, and that is -- and
24 that's why I ask the question. Is this supposed to
25 apply to Bob who legally took an excessive contnbution
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1 because I opted out; and if it's not, if you-all don't Page 1056
2 mean it to apply to him, then really all you want it to
3 apply to is men and women who are violating the statute.
4 MR. PEMBERTON: Yeah, and I'd agree just
s speaking from the perspective of the task force,they
6 understood that these lunits would be mandatory and
7 overlooked the waiver provision. So the intent wasn't
8 to rope in Bob if the limits were waived. It would be
9 only if Bob violated the limits.

10 CHAIRMAN BABCOCK: And that's certainly
11 what I've been operating under all this time.
12 HONORABLE JIM DUNNAM: All you have to
13 say is any ^udge who violates this act is subject to
14 recusal. He ought to be subject to disciplinary action
15 first.
16 CHAIRMAN BABCOCK: That's pretty close to
17 what the task force said. Steve, then Sarah. .
1s MR. YELENOSKY: well, Representative
19 Dunnam, I expressed pretty much the same sentiment as
20 that last time when I said, yeah, if a judge violates
21 this act why are we just recusing him? He should not be
22 a judge, and I tend to agree with that.
23 At the same time I'm wondering because of
24 this opt out provision you could have a fin^.n on the
25 other side who the candidate was allowed to accept a
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1 contribution in his opt out provision but no matter how
2 large it is there would never be grounds for recusal
3 based on that because of the opt out, and that--
4 HONORABLE JIM DIJNNAM: That's why I asked
5 this question. Evidently that's not what the committee
6 is considering, so --
7 MR. YELENOSKY: well, I guess I was
8 thinking you could have something that's not a violation
9 of the law but nonetheless is so apparently excessive

to that you would want to have a ground for recusal, but I
11 can see the point that that's -- that would be getting
12 to us legislating too much, and it would be just easier
13 to say^violation of the law." The ^roblem there I
14 guess is you've got the "knowingly test, and you
15 wouldn't have a violation of the law if the judge just
16 says, "I didn't know until I'm in trial."
17 HONORABLE JIM DUNNAM: He's going to know
1s it because he signed a campaign finance report under the
19 penalty of p", and if he signs a campalgn finance
20 report that says, I took X contribution," I think
21 that's pretty good evidence that he knew he took it.
22 HONORABLE SARAH DUNCAN: But if I don't
23 know that two people are married or two people are in
24 the same law firm and together they have exceeded my
25 limit or the law firm has exceeded mr limit, as I

I understand it, that's the kind of questions that will
Page 1058

2 come into play in determining whether there has been a
3 violation of the statute. And my question is, are we
4 going to litigate that "knowingly" component in the
s context of a recusal motion, or does the recusal motion
6 have to await an ad^udication of the violation by the
7 Ethics Commiss►on .
8 MA YELENOSRY: Well, and the statute
9 itself has an ambigwty on "knowingly" because it has

to that provision in tt>ez+e that says you have to give the
1 t moaeyback,^ and there is a time period to do that. Does
12 that then def•ine the "knowingly" ? In other words, is it
13 not knowingly if you met that give-back provision and
14 'ust on lts own terms its ambiguous there. So I don't
15 ^w, but you know, even if we understood what we wanted
16 to do, it's not clear what the statute means on that.
17 CHAIRMAN BABCOCK: And, Sarah, in answer
is to your question, I don't know how you could possibly
19 wait for a decision of the Ethics Commission. I mean,
20 you're og i^^hold up the litigation process while the
21 Ethics Crn on does its work?
22 HONORABLE SARAH DUNCAN: But how are you
23 going to have a recusal motion based on an excessive
24 contnbution as defined in 25 1.001 unless you know in
25 fact it has been an excessive contribution?
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t CHAIRMAN BABCOCK: well, and I think
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2 Representative Dunnam's answer to that would be you know
3 because you've got the campaign finance reports signed
4 under oath by the officeholder.
S IIONORABLE SARAH DUNCAN: But I don't know
6 that the two people each of whom gave me $5,000 are
7 married.
s CHAIRMAN BABCOCK: Well, I suppose that
9 would be --

10 MS. CRAIN: They're supposed to fill that
II out.
12 MS. MCNAMARA: You've got an a pparent
13 violation. To answer your question, you do some
14 discovery or something.
15 MR. ORSINGER: well, the term "knowing"
16 would apply if the contribution on its face is in excess
17 from one person, that's one thing. If it's aggregating
18 between people you don't know are connected then
19 obviously you wouldn't know that.
20 CHAIRMAN BABCOCK: Yeah. They have got
21 different last names, maybe even live in different
22 cities. You know, you never know.
23 HONORABLE SARAH DUNCAN: You just never
24 know what people will do.
25 CHAIRMAN BABCOCK: JU e Rhea.

l HONORABLE BILL RHEA: I don't have
Page 1060

2 251.001 in front of me. Is it clear that "knowingly" is
3 folded into the language that we've used in (9) and
4 (10)?
5 MR. YELENOSKY: well, 253.155 is the
6 language that has -- or is the section that has
7"knowingly" in (a), but the violation is (t), and in
8 between is (e), which says that you can -- you need to
9 give it back, and you need to give it back within a

lo certain time period.
I 1 HONORABLE BILL RHEA: But what we key
12 this to is the language "excessive campaign
13 contribution."
14 MR. YELENOSKY: well, there is no such
15 language in the statute.
16 HONORABLE BILL RHEA: well, maybe that's
17 the language we need to adjust.
18 CHAIRMAN BABCOCK: well, it does say that
t9 a judicial candidate or officeholder may exc^ed the
20 limits prescribed by subsection (b), so I mean, the word
21 "excessive" is not there, but "exceed the limits" is
22 there.
23 MR. HAMILTON: The phrase "excessive
24 campaign contribution" is not meant to be what's
25 defined. It's only "campaign contribution" that is

Page 1061
t defined. The word "excessive" modifies the campaign
2 contribution as opposed to direct campaign expenditure:m
3 We're talking about two things, campai contribution
4 i9) and direct campaign expenditure in ^10). The phrase
5' excesslve" modif es those two concepts as defined by
6 the statute.
7 MR. ORSINGER: But the statute is in the
8 tab at the end of Tab 4 if you want to nead the statute.
9 MR. YELENOSKY: Even understanding

10 "excessive" to simply refer to exceeding these limits
t 1 you still have Representative Dunnam's comment that I'm
12 echoing that it doesn't answer the question if you're
13 exceeding those limits but you're within the law because
14 it's been lifted, and so I mean, that may be a question
15 we can answer. Are we try ►ng to do something ^ be^ond
16 what the statute does? If the answer to that is no
17 then maybe we are just saying in violation of the
is statute, whatever it means.
19 HONORABLE BILL RHEA: I'm not following
20 that distinction because if the limits have been lifted
21 then you're not exceeding them, right?
22 HONORABLE SCOTT BRISTER: Right.
23 MR. YELENOSKY: well, but this section is
24 not the one that lifts them, so one would read this
25 section on its own.
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1 CHAIRMAN BAB(,̂ OCK: Yeah, let's put this
Page 1062

2 issue to nest because this is not -- I don't think that
3 this is even a close call. Is there anybody here who
4 thinks that we ought to try to in this recusal rule go
5 beyond what the Lesl`islature has done in the statute so
6 that we would spec,i tcally call for the recusal of a
7 judge who has received excessive campaiin contributions
8 but nevertheless gotten a waiver so that it s perfectly
9 legal for them to do so? Anybody who thinks we're doing

1o that? Mike?
11 MR. HATCHELL: well, I don't know that
12 I'd -- I'm the only member, I guess, other than Bob of
13 the task force, and I just wanted to tell the group that
14 we did not really consider this question of the opt out,
is but I would say as a member that what I was thinking we
16 were trying to do was something that was actually very
17 simple and that is make the statute a litmus test.
18 CHAIRMAN BABCOCK: Right.
19 MR. HATCHELL And we were not thinking
2o so much of the operation of the statute but that the
21 levels of campaign contnbuttons which had been declared
22 in the statute were the point at which the appearance of
23 impropriety arose. So actually I would take the
24 positton as a task force member that even when somebody
25 opted out and could receive contributions in excess of

1 the limits that they would nevertheless be subject to Page 1063
2 reCUSal.
3 MR. YELENOSKY: so that was -- and that
4 is reflected in the fact that the rule picks out
5 particular sections rather than just saying "in
6 violation of the statute." I mean, it refers to the
7 sections that have the limits, and that's why the
8 question arose, but it sounds like people aren't going
9 to want to go where you're going, Mike.

10 HONORABLE PHIL HARDBERGER: Mr. Chairman?
11 CHAIRMAN BABCOCK: Yes, Justice
12 Hardberger.
13 HONORABLE PHIL HARDBERGER: I submit that
14 this is a fairly useless addition here and will almost
is affect nobody; and the truth is you're talking around
16 the real problem, which is heavy contributions that are
17 within the law that miht, in fact, play on recusal.
i 8 For instance, you won t have to say a thing if a firm
19 has given you 525,000. You don't have to say anything.
2o If they gave 30 under this then you would have to say
21 something and it would be grounds for recusal. The
22 truth is the 30 is going to very, very, very rarely
23 happen, but the heavy contributions is a fact of life.
24 I would submit that we drop it altogether. It only
25 looks good to the public. It really has no real effect.

1 CHAIRMAN BABCOCK: Okay. Justice
2 McClure.
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3 HON. ANN CRAWFORD McCLURE: well, the
4 taint is in the money; and if the perception is that
5 it's the money, that's, buying some sort of favor, I think
6 we're just dealing vlnth semantics over how much of a
7 price tag we re goutg tout on it, because it ought noti
s matter .

out
much it is tt buys the favor, so that's

9 another issue.
10 But it seem to me that what Mike is
11 saying is true. If we're going to say that the taint is
12 in the money and the statute spells out how much money
13 causes the tatnt then it ought not matter that you've
14 somehow fallen into a loophole because you've pot a
is candidate who has waived it and, therefore, you re free
16 to do whatever. That doesn't remove the taint, and we
17 have a statute that speIls out what price tag we put on
18 the taint, and I think it ought to apply across the
19 board if it's going to apply at all.
20 CHAIRMAN BABCOCK: But how can you say
21 that thee's a per se ground for recusal when the
22 sla has said that the judge is acting properly
23 you've got lots of case law that say that campaign
24 cozltnbuhons of whatever amount is not a basis for
25 recusal, and there is a constitutional right to some
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1 degree to contribute to political campaigns?
2 HON. ANN CRAWFORD MCCLURE: Well, then if
3 we're going to take the position that we're only going
4 to deai with the unlawful contributions then I agree
5 with whoever it was -- it might have been Representative
6 Dunnam -- that said if we follow under the category of
7 if it's illegal, he's violated the law, and that ought
a to be a separate thing . I'm not sure that we need to be
9 having this debate if that's the intention in putting it

1o into the rule, is that there's been a violation of some
11 sort of law. I think that's a whole other question.
12 HONORABLE PHIL HARDBERGER: I also would
13 agree with Representative Dunnam. If you're going to
14 insist on keeping it, and I submit it's virtually
15 useless, but if you're going to insist, I would tie it
16 to the statute just like Representative Dunnam says.
17 CHAIRMAN BABCOCK: Yeah, Buddy.
is MR. LOW: Chip, we have three things.
19 Phil suggested just deleting it. Mike suggested don't
20 worry about the technicalities. I mean, if you waive,
21 don't worry about all that if you give a certain amount;
22 isn't that right, Mike? Then the other ground is don't
23 do anything but just say you don't violate the statute.
24 We've talked, and if there is another ground, I would be
25 open to it, but that's the three I hear and that looks

Page 1066
1 like what we ought to vote on.
2 HONORABLE PHIL HARDBERGER: Agreed.
3 CHAIRMAN BABCOCK: Everybody agree with
4 that? Judge Peeples.
5 HONORABLE DAVID PEEPLES: I want to make
6 sure I understand how this works. If there's a judge or
7 a challenger who says "I'm going to opt out of these
8 voluntary limits and therefore I can accept S50,000 from
9 one person."

10 MR. ORSINGER: That's not right. That's
t 1 not right.
12 MR. YELENOSKY: You can't opt out of
13 contributions.
14 MR. ORSINGER: YOU Can't opt out of
15 contributions. You can only opt out of expenditures,
16 but if you opt out of expendttures, your opponent is
17 free of contributions or expenditures.
18 MR. YELENOSKY: Right. That's right.
19 MS. MCNAMARA: If you think about it,
20 it's a rich adversary who's going to spend his own
21 money. You as his opponent have to be able to raise
22 more money to run against him, so you're free from the
23 limits, so you can raise the money and you can spend in
24 excess of the limits, but he's still limited on the
25 fundraising side.

Page 1067
1 HONORABLE DAVID PEEPLES: But that would
2 mean somebody could be an elected judge who accepted an
3 enormous amount of money from one person, and there
4 would be no right to recuse.
5 CHAIRMAN BABCOCK: But not under this
6 specific rule.
7 MR. ORSINGER: if the other side opted
8 out. That also means that a rich person can spend as
9 much as they want, and the other side can only hope to

10 raise it.
11 MS. MCNAMARA: Right.
12 CHAIRMAN BABCOCK: It does not mean,
13 however, that if Joe Blow is in your court and he's
14 contributed a million dollars to your campaign last
15 month that you can't recuse him. It's just that you
16 can't recuse him under this statute. If the acceptance
17 of that contribution was legal because of the opt out
is provision.
19 Yeah, Richard.
20 MR. ORSINGER: I don't want us to forget
21 that there are some people, myself included, that don't
22 think we ought to be including these because it's a
23 legislative function and not a judicial function. I
24 agree that practically, as Justice Hardberger said, this
25 isn't going to arise very often, but I personally think
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1 that the legislative enactment was probably the result
2 of a compromise and that some legislators voted for this
3 bill on the grounds that it didn't have an ymore teeth in
4 it than it did, and if it had had more teeth in it, I
s think that the vote might have been different or the
6 bill might not have been enacted.
7 I know that the legislators who supported
8 this would like to have the Supreme Court with its
9 rule-making authority come and put teeth into the

10 statute, but I'm worried about the legislators who
1 t opposed the bill or voted on the bill on the condition
12 that it didn't have teeth now have the bill with teeth
13 through the Supreme Court rule-making authority, and now
14 those legislators are ^ ângry and you know the others are
is happy. And I 've talked to two Senators about this who
16 nelther one of them really had a burning issue on this,
17 and they both felt like it was politically unwise.
is Now, I know it's not our vote of what's
19 wise and not wise for the Supreme Court to do, but I'm
2o going to vote against including this because, first of
21 all, we can't agree on what it means or how it's going
22 to be implemented. Second of all, it probably won't
23 make much difference in anyone's lives; and, thirdly,
24 there are going to be some legislators over there who
25 become angered about this particular issue and allow
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i that feeling to spill over into other rule-making areas
2 where I think it is the Supreme Court's business.
3 CHAIRMAN BABCOCK: well, let me just --
4 can I respond to this? No. 1, it is their sense that if
5 we pass a rule that is tied to the statute -- in other
6 words, if the statute has been violated that is a ground
7 for recusal, I can't imagine that Representative Dunnam
8-- maybe I'm misreading this.
9 HONORABLE JIM DUNNAM: I don't think

to that -- the thing that gave people heartburn I think
11 last session was the committee report, if you read their
12 committee report that came out, it was basically saying
13 if you violate any of the voluntary provisions of the
14 statute then it's per se recusal, and that was what gave
15 people heartburn is that you were taking voluntary
16 provisions that for some reason the Legislature tried to
17 make -- decided to make voluntary, had to have been a
is compromise because a lot of people could go either way.
19 CHAIRMAN BABCOCK: Right.
20 HONORABLE IIM DUNNAM: And that these
21 voluntary provisions, you would not violate the law but
22 you were sub ect to recusal, and that's what gave
23 people, I thin^c, heartburn. When you say if you violate
24 tlusstatute, any of its mandatory requirements, you're
25 subject to recusal, I can't speak for everybody else,

t but I don't have any problem with that. That's just Page 1070
2 saying if you violate the law you're subject to recusal.
3 CHAIRMAN BABCOCK: Yeah, and I can't
4 imagine how anybody would --
5 HONORABLE JIM DUNNAM: In our view you
6 were expanding and sayu^, well, if you violate the law,
^ plus if you do something else in here that smells bad,
8 1t's a pCi se tBCllsBl.
9 CHAIRMAN BABCOCK: Yeah. Sarah.

to HONORABLE JIM DUNNAM: I might change my
1 t mind after what Richard said. I think you-all ought to
12 add more teeth in it.
13 HONORABLE SARAH DUNCAN: Section 253.176
14 provides - in "civil penalty" provides "The Commission
is may impose a civil penalty against a person only after a
16 fon7tal hearing as provlded by subchapter (e), Chapter
17 571," and they only can provide -- they only can assess
Is a civil penalty for an excesslve contribution. A person
19 who violates this section, okay, look to (e ), "A person
20 who receives a ttcal contribution that vlolates
21 subsection (a)' it is subsection (a) that requiresand
22 that the contribution be accepted knowingly.
23 So I don't know how we can make the
24 statute or the limits in the statute a ground for
25 recusal unless the Ethics Commission has iust
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1 adjudicated the violation. And I realize, you know, Page 1071
2 Chip, that you don't want to hold up the matter in
3 litigation unless and until the Ethics Commission
4 adjudicates a penalty, but I don't know -- otherwise
5 we're going to litigate the subject matter that's
6 del ated to the Ethics Commission in a recusal motion,
7 and question whether that would be a pro p r rule.
8 CHAIRMAN BABCOCK: well, in light of what
9 Mike -- yeah, I see your point. In light of what Mike

1o has said, maybe the fact that we have gotten tied into
11 the statute is what's causing us the problem. Was it
12 the sense of your committee that there is a number --
13 for example, if Chip Babcock contributes $10,000 to
14 Judge Schmidt and he accepts $10,000 and that $10,000 is
15 twice what I'm allowed to give him under this statute,
16 regardless of whether he opted in or opted out that that
17 just per se creates an appearance of impropriety and
18 then he ought to be out of the case?
19 MR. HATCHELL: The members of the task
20 force -- and I don't want to speak for all of them, but
21 it's a really good group from both sides of the
22 spectrum -- probably believed that, but then the
23 question becomes at what point do you commence recusal,
24 and we were trying to give really deference to the
25 Legislature, what it had done in this statute, by simply

Page 1072
1 referencing that point as one in which the law has come
2 into play, and certainly nobody can argue with that.
3
4
5
6
7
8
9
10
11
12
13

1 4► 5
16
17

is
19
20
21
22
23

We are acutely aware of Justice
Hardberger's comments about the breadth of what we're
proposing and that it probably won't catch a lot of
people and it does not solve the problem of the public's
perception of the influence of money in the litigation,
but this was the best we could do after five or six
meetings.

CHAIRMAN BABCOCK: Yeah. Steve.
MR. YELENOSKY: well, I guess I don't

want to get in between the Legislature and the Supreme
Court, but it's posed as the legislative function versus
the Supreme Court's rule-making authority, but to throw
in a third element, then there's a due process question
here which goes to the Court's interpretive authority
and not just the Texas Supreme Court but the Federal
courts, and there's a lawsuit filed now on that very
point.

Even if the L,e^islature can set how
elections are done there s still a separate
constitutional issue of whether or not people get fair
and due process when they have to go to trial before a

24 Judge who has received contributions from one side,
25 however it's defined, excessively. So I don't think we

Page 1073
1 can easily just skirt it by saying the L^tslatur+e sets
2 elections and contributions and ignore that there's --
3 at least raise the due process issue. Maybe it won't go
4 anywhere, but this question has been raised as a due
s process problem as well.
6 CHAIRMAN BABCOCK: That ca,9e just got
7 filed, didn't it?
8 MR. YELENOSKY: Yeah.
9 CHAIRMAN BABCOCK: Carl.

10 MR. HAMILTON: well, it seems like that
t 1 Mike's committee's approach makes it easier than trying
12 to just say "a violation of the statute" because then
13 you have to get into Judge Duncan's problem of, well, do
14 we have to wait for the Ethics Committee or does the
15 recusal judge have to have a mini-trial to determine
► 6 whether or not there's been a violation as opposed
17 simply to a, quote, "excessive," close quote,
18 contnbution as those numbers are defined in the
19 statute.
20 CHAIRMAN BABCOCK: Mike, the rule that
21 was proposed by your committee just said the ,'udge has
22 accepted an excessive campaign contribution from a
23 party -- a lawyer representing a party or the lawyer's
24 law firm. I didn't see that "excesstve campaign
25 contribution" was defined.

Page 1068 - Page 1073

I

Anna Renken & Associates (512)323-0626



I
I
I
^
I
I
I
I
I
I
I
I

I
I
I
I
I

Supreme Court Advisory Committee CondenseIt'
Page 1074

1 MR. HA1iCHELL No.
2 CHAIRMAN BABCOCK: Was that
3 intentionally --
4 MR. HAMILTON: Yeah. It's defined on
s page 23.
6 CHAIRMAN BABCOCK: oh, I gotcha. But
7 that ties back to the statute.
8 MR. HAMILTON: Yeah. It just ties back
9 to the statute.

10 MR. HATCHELL: Again, you have to
11 understand what we were -- what our understanding of the
12 way the statute operated, that it wasn't quite as
13 complicated as it now appears that it may be. But I'm
14 trying to tell you that because of that belief what I'm
15 trying to expr^ess is I think we had a very simplistic
16 notion of what we were doing or simple notion.
17 We were trying to make it very simple,
1s and I think we had in mind more that it was the limits
t9 at which the appearance of impropriety arose and not
2o t^nng to get to draw in all the technicalities of the
21 way the statute operates. Now, Bob was a much more
22 ob ective observer of our discussions, and he may have a
23 d^fereot view of that, and I'd like to hear that, but
24 that was the way I sat there and heard what we were
25 trying to do. This was not an easy thing to do.

1 CHAIRMAN BABCOCK: Yeah. Well, that's Page1075
2 pretty obvious. Okay. Well, you're a real smart guy.
3 What should we do now?
4 MR. HATCHELL: Well, No. 1, I would like
s to see the task force be polled and to write and to see
6 what has been proposed here and to make a comment, and I
7 would think that it ought to be remanded back for some
s more discussion. I also think that the Chief Justice is
9 very interested in this proceeding with good pace.

10 CHAIRMAN BABCOCK: There's no question
ii about that. I don't think -- we're right about that,
12 aren't we?
13 JUSTICE HECHT: Well, that's complicated,
14 too. I took your recommendation back to the Court after
15 the last meeting, which was that we not do anythin g, and
16 my impression was -- I actually thought we voted, but I
17 must have been unclear about that. But my impression
1s was that the Court was inclined to accept the
19 committee's recommendation and not do anything further,
20 but then there were other communications with other
21 legislators, and it sounded as if others might still be
22 interested in doing something, so I think on balance
23 then the Court decided that we needed to get the best
24 recommendation we could get from the committee and then
25 see what to do.

Page 1076
1 CHAIRMAN BABCOCK: Yeah. While you were
2 out of the room that's,what I told everybody was the
3 feeling of the Chief on this matter.
4 JUSTICE HECHT: Yeah. So it's not, you
s know, do this or else, but we do feel like there's
6 conflicting views. We're^ conflicting
7 indications from the Legis , so we just need to do
8 due diligence work here and than we Will be ready to do
9 whic,hever.

10 CHAIRMAN BABCOCK: Also while you were
11 out of the room sornething that to me is significant came
12 upt and that is that if this -- if our recusal rule is
13 dotng nothing more than tying to the statute then at
14 least it's Representative Dunnam's view that that
Is wouldn't kick up a fuss with the Legislature because
16 there are opt out provisions, and if we incorporate that
17 and give d^ference to that in our recusal rule then
is that's not going to raise a political issue with the
19 Legislatunv, which strikes me as right, because all we
2o would be saying is, "Look, we've got a statute. It's
21 very complicated, but if a udge and a lawyer or his law
22 firm violate it then the jucl:ge ought to be recused.
23 Pretty simple.
24 Justice Duncan points out, however, that

125 because there is a subjective element to a violation of
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1 the statute, the knowledge requirement, that there is a
2 huge timing problem with whether or not you could ever
3 say that somebody has definitively violated the statute
4 without going through the due process that the statute
s pennits the ud^e to have before a knowm g violation is
6 found. So that s a practical problem, but Mike as a
7 member of the task force raised the issue that the task
s force really was thinking less in terms of the opt out
9 provisions and the intricacies of the statute but rather

lo the categories of contributions and expenditures that
t 1 were delimited in the statute so that those were the
12 touchstone of the recusal and not the various exceptions
13 and knowledge and opt out provisions that there were.
14 It seems to me that if we pursue the
I5 violation of the statute course there would be very
16 little room to criticize. There may be practical
17 problems of implementation but little room to criticize.
1s If we try to expand on what the Legislature has done,
19 put more teeth in it, whatever it may be, then we may or
20 the Court may be sub'ect to criticism from various
21 members of the Legislature, and I guess that to me is
22 where we are right now. Bill.
23 MR. EDWARDS: Has not the Supreme Court
24 already changed the judicial conduct rules or canons to
25 incorporate what we re talking about here? Look on page

1 70 in the --
2 JUSTICE HECHT: There was a change.
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3 MR. PEMBERTON: There was a change.
4 MR. EDWARDS: There was a change, and
5 what it says is that there's a--
6 MS. SWEENEY: Page what?
7 MR. EDWARDS: lt's 70 in this folder in
8 the agenda. It's got a Bates number, I'm sorry, down on
9 the bottom. 70.

10 JUSTICE HECHT: Yes. Yes. No, this
11 was -- I don't know. I mean, Representative Dunnam
12 knows more about the Senate branch by far than I do, but
13 I do know that people like Senator Ellis, who was
14 instrumental in the statute being passed in the first
15 place, has been encourag ing in his comments about the
16 Court looking at this. So I don't want to misrepresent
17 his position. I really don't know what it is, and he
18 may change his mind, but I think what we have to come up
19 with is what we think is the best solution to the
20 problem and then if there are other reasons why we ought
21 not to do it, then so be it.
22 MR. LATTING: is that different from what
23 Chip said impliedly?
24 JUSTICE HECHT: No. I mean, we can't
25 decide whether it is good politics or makes for a good
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1 relationship between the branches of government for us
2 to change this rule this way or this way or not change
3 it at all, I don't think.
4 MR. LATTING: well, I heard Chip
s suggesting in effect that we make a violation of the
6 statute grounds for recusal and leave it at that, and I
7 was just wondering if you think that would satisfy what
s you need to happen.
9 JUSTICE HECHT: well, I think what the

1o Court would like to know is from the practicing Bar,
11 from just -- if you were just -- politics aside and
12 everything else aside, if you were looking at these
13 issues, what would you want to see happen? This,
14 nothing, or what? And then the rest of it will just
15 have to work itself out as it does.
16 CHAIRMAN BABCOCK: Richard.
17 MR. ORSINGER: Chip, I may be
18 oversimplifying, but it seems to me like there is three
t9 proposals we have discussed and one that was just raised
2o I think by Bill Edwards. One, we could make no mention
21 of this because it may not affect very much or because
22 of the politics or whatever. Two, we could make our
23 rule be only if the statute is violated then you have a
24 recusal ground and that buys into all the problems of
25 the statute. Three, we could take the statutory limits
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1 and have our own enforcement procedure. Regardless of
2 whether you have a waiver or not, you're limited, and if
3 you exceed it, you can recuse out; but I think that
4 there was another proposal, which is if Canon 5 has been
5 adopted then we could also say that if you violate Canon
6 5 that you can be recused.
7 CHAIRMAN BABCOCK: But Canon 5 is tied to
s the statute.
9 MR. ORSINGER: well, but Canon 5 is sort

10 of tied to the statute. It just says that "You shall
11 not knowingly commit an act for which the act" --
12 "commit an act for which the" capital A, "Act imposes
13 the penalty and contributions returned in accordance
14 with the Act are not a violation of the paragraph." So
15 but thece is some logic in saying that if you violate
16 the Canons of Judicial Ethics that you could be recused
17 that maybe is a little bit different from sayin^ that --
is HONORABLE SARAH DUNCAN: There s
19 something real strange about deciding whether a judge
2o has violated the canons of ethics in ongoing litigation
21 in a trial court and outside of the Judicial -- Texas
22 Center for the Judiciary. I mean, I'm not saying I'm
23 against a rule that says if you take a contribution in
24 excess of the limits in Section 253.155(b) you must
25 reeuse. That's clean. It's simp le. We're not
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i necessarily knowing as we interpret it in other
2 statutes, but there is a gloss and there is a histo ry to
3 that tenn, and it requires due diligence onl y, and so I
4 think that before we get mired down into that further
5 that the cotmnittee needs to look at that definition.
6 CHAIRMAN BABCOCK: Steve.
7 MR. YELENOSKY: Well, I actually think
8 we're gettin sidetracked by the "knowing" issue because
9"know ►ngly' is obviously an un ortant consideration

10 before you impose some kind ofppunitive measure, which
I I either the civil penalty would be or the ethics finding
12 would be, but it's absolutely irrelevant from the
13 perspective of the litigant because whether or not the
14 Iudge knew it when they got it, the only question that's
t5 in the erspective of due process and influence is did
16 the ju^e get the money because they know now that they
17 got it t they didn't know before, and unless they're
is giving it back right now, the concern is that that's
19 going to influence the judge's decision.
20 So I think we're getting sidetracked by
21 the "knowingl y" as applied to the point of acceptance.
22 The question from the perspective of the litigant,
23 getting back to the issue of due process, is whether or
24 not there's money there that could influence the judge;
25 and if we're going to try to get at that, I don't see
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i adjudicating anything that's delegated to another body. t how we can get at it but through some kind of recusal
2 When you talk about trial judges litigating ethics 2 position that works somewhat matter-of-factly. The
3 violations and statutory violations, it's -- that's 3 money is there and it's either going to stay there or
4 pretty weird. 4 it's been there long enough that it's influenced the
5 MR. ORSINGER: I think you're stuck on 5 judge, and that's a ground for recusal. I do think that
6 the aggl+egate rule anyway. If you have any kind of 6 puts us in some problems with the Legislature, but it
7"knowtng" concept here and it s anything other than a 7 gets back to the due process issue.
8 self-evident excessive contribution, you are mired in a 8 CHAIRMAN BABCOCK: Justice Duncan.
9 discovery dispute that will require investigation or 9 HONORABLE SARAH DUNCAN: I completely

to depositions of minor children, about spouses, about law to agree with Steve. The only thing I might disagree with,
i i firm re-alignment. I don't think we should be under the ► t just a little thing, is to me it doesn't make a lot of
12 illusion that there is a clean way to apply -- 12 difference if the j udge gives, it back because there
13 HONORABLE SARAH DUNCAN: You either did 13 could easily be the expectation is "I'll give it back to
14 or you didn't. 14 you now because we've got this pending case but then you
1s MR. ORSINGER: well, I know, but if a 15 can gtve it to me next contribution report." So but I
16 judge doesn't know that two lawyers that were in

tith f i l dt l f d hi h
16 agree with Steve. From the perce ption of the litigants
17 th 't if it k i l Th l ar ifdv ane er one o o e17 separa aw irms, an w ce care was now ng y. ey on y cey on e

is individual contribution limits and neither one of which is it was.
19 violated law firm contnbution aggregate limits, if the 19 CHAIRMAN BABCOCK: Judge Rhea.
20 law firm is re-ali^d and now all of the sudden the 20 HONORABLE BILL RHEA: It Seems to me that
21 current new law fim is over the aggregate limit, that's 21 the subcotrunittee's language deals appropriatel y with all
22 not a knowing violation. That's not anyone's public 22 of those issues. I would move that we accept the
23 policy being vtolated, and yet arguably ►t's a technical 23 language of the subcommittee and offer that as our
24 violation unless you use the word "knowing." 24 recotrunendation.
25 If you use the word "knowing" then aren't 25 CHAIRMAN BABCOCK: Elaine.
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t you going to be litigating what the judge knew, and how

to know what the e knew without takinin2 udr
I PROFESSOR CARLSON: can I ask Justice
2 Duncan were ou intimatin then that "knowin l " wouldgge you go j ga , g yy g

3 the deposition of the judge or gotng through their 3 not be any part of your proposal and that that could in
4 campaign files and deposing spouses? 4 fact be a defense if and when a judge might be called on
5 HONORABLE SARAH DUNCAN: Well, that's 5 the carpet from a judicial conduct perspective but would
6 preciselY what I'm suggesting we not do, is litigate 6 not be part of the recusal?
7 that within the context of the pending case. 7 HONORABLE SARAH DUNCAN: It's not my
8 CHAIRMAN BABCOCK: Sarah's got a point. 8 proposal. As I understand it, I mean, I don't mind that
9 HONORABLE SARAH DUNCAN: if there's going 9 there be such a rule that you must recuse if you've

to to be a limit, it seems to me that either a contribution ► o accepted a campaign contribution in excess of the limits
11 was accepted in excess of the limits or it wasn't, and t 1 imposed by Section 253.155(b) and knowingly would not be
12 there would be dtscovery. I mean, there would be 12 any part of that.
13 discov of, you know, what lawyer belongs to what law

i hh I'^ i
13 PROFESSOR CARLSON: Okay.

t I d 'tm not say ng t atom.who s marr ed to w14 firm ati 14 HONORABLE SARAH DUNCAN: Bu on
is that's what I would want. I'm just saying that if we're 15 think that's what the subcommittee's -- this April 4th
16 gotng to have a rule I don't think that we should be --

t th ti tld i bh l h
16 draft does. I think it requires that there have been a

tatut et17 vi lati n f th and I think that's when weve componen17 t ncorpora e e su jecat ru e s ou go o o e s e,
18 that's in the statute and the ethical component that's 18 into this knowingly.
19 in the canons. 19 HONORABLE BILL RHEA: How do you read
20 CHAIRMAN BABCOCK: Judge Patterson.

'
20 that? I don't see that lan guage in there? Is one of

h "k i l "?i h ' i hbm not21 HONORABLE JAN PA7TERSON: I now ng yons t at de ere t e21 these sect s es
22 ^t1g t0 the issue except to address this concern 22 HONORABLE SARAH DUNCAN: Maybe not.
23 ^^we }c,eep coming back to of what is "knowi ng. "

f ti d th ibTh ' i t db
23 CHAIRMAN BABCOCK: It's Section 176 that

uires the "knowin l "rovision that reenalt24 i thea num er o mes, an ere s24 at s een nterpre e g y,y p qps
25 an element of due diligence that's uired. It's not 25 isn't it?
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t MR. YELENOSKY: Right. And it's 155(a)
Page 1086

2 that has the "knowing1y" language, and the proposed rule
3 cites the 155(b). It d^esn'i specificall y cite the (a),
4 and that's consistent with what Judge Rhea is saying and
5 what Mike Hatchell was saying they meant, which was to
6 import these limits irrespective of whether or not there
7 wasamensrea
s HONORABLE SARAH DUNCAN: I stand
9 corrected, if that is to be only.

10 MS. CORTELL: so we could probably just
11 use a different word than "violates" and avoid that
12 CalL9e.
13 MR. YELENOSKY: well, you could also take
14 out the word "excessive" to make it very clear that
is you've accepted a contribution that's above the numbers
16 that are in( ), and the only reason we don't put the
17 numbers in, I guess, is because it makes it clear that
1s we got them from the the Legislature and it could change
19 later.
20 HONORABLE SARAH DUNCAN: I think it's the
21 "excessive" and "violates" that are --
22 CHAIRMAN BABCOCK: Can you have a
23 violation of 153.155(b) if you've opted out or been
24 given a waiver?
25 MR. YELENOSKY: You can have a number

1 that's above the number stated there.
Page 1087

2 CHAIRMAN BABCOCK: But can you have a
3 violation?
4 HONORABLE SARAH DUNCAN: Actually, you
s can violate (b). You can violate (b).
6 MR. ORSINGER. I can opt out of spending
7 but not contribution, but if I do, then you re free of
s all of it, so the responding judge cannot violate this
9 act.

10 CHAIRMAN BABCOCK: Right. So I have --
11 MR. ORSINGER: we're all of the sudden
12 saying you're recused even though what you did is
13

tIy14 MR. LENOSKY: Right. Right. And
is that's what Justice Duncan --
16 M.R. ORSINGER: That's the whole point
17 here. The whole point here is that we're borrowing the
1s slature's limtts, but we're not taking any of the
19 xtting, balancing, safeguards, procedures,
2o kno nngr^, nothing. It s just a bright line test. If
21 you took more than the dollar figure, no matter whether
22 you knew it, didn't know it, whether they remarried,
23 whether they got divorced, whether they joined law
24 firms, you're out.
25 HONORABLE F. SCO7T McCOWN: could I
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1 suggest that if we changed it to "Tl^e judge has accepted
2 a campatgn contribution" and then drop down and instead
3 of saytng "which violates," we say "which exceeds the
4 limits in section" - and that way it makes it clear
s that we're taking the limits from those sections. We
6 drop out the term "violate," which makes it sound like
7 the Jud8e did something --
a CHAIRMAN BABCOCK: Bad.
9 HONORABLE F. SCOTT MCCOWN: - bad and,

10 you know, I don't know where we are on our theory of
t I comments, but we could have a comment that says that the
12 rule is designed as a technical rule of recusal if the
13 judge took money that exceeded those limits, and we're
14 not passing on or suggesting that the rule is in any way
15 an ethical rule or that we're trying to_implement the
16 statute or whatever such language.
17 CHAIRMAN BABCOCK: well, Richard, I
is missed that if that's what we were doing, but we should
19 have it someplace.
20 MR ORSINGER: well, this is largel3r the
21 task force proposal, but the way I see this it doesn't
22 address the confusion that we're struggling with today.
23 It was an attempt to borrow the statute's limits, but it
24 also carried with it, I think, by the word "violate" the
25 statute's exceptions.

Apri17, 2000, Morning Session

1 CHAIRMAN BABCOCK: Right.
2 MR. ORSINGER: And so we're debatin

Page 1089

3 today to get away from the statute, to borrow the
4 numbers, and to make it an absolute bright line test.
5 You're either over the number and you're out, or you're
6 not over the number and you're not out.
7 CHAIRMAN BABCOCK: Opt out, opt in,
8 doesn't matter.
9 MR. ORSINGER: That's ri ght.

10 MR. LOW: But if we do that, the statute
11 has a liinitation period, but if you do that then that
12 means 20 years from now, there's no limitation in this
13 law finn. So how long is it going to be? As long as
14 that judge is on the bench? So if you don't take the
is limitations, you've got a rule that s going to apply
16 forever.
17 MR. ORSINGER: I'd also wonder about
18 accepting even under Scott's language because I still
19 feel like these judges are not necessarily going to know
20 that a contribution is ►n the limit -- over the limit on
21 the day they deposit the check, so when we use the word
22 "acceptance" I feel like we ought to allow them to have
23 at least the reporting period to find out that they're
24 in excess and then do a refund.
25 HONORABLE F. SCOTT MCCOWN: well, the
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I statute has a technical way to return a contribution.
2 It sets out the procedure for making a return, so if you
3 inadvertently receive a contribution you can pursuant to
4 the statute return it.
5 MR. ORSINGER: But the rule doesn't
6 invoke that. What we're borrowing from the rule under
7 the proposal that we're debating right now is the dollar
8 limits and that's all.
9 MR. HAMILTON: The rule does invoke that.

10 MR. YELENOSKY: it doesn't cite the
11 253.155, what is it --
12 CHAIRMAN BABCOCK: (e).
13 MR. YELENOSKY: (d) or (e)?
14 CHAIRMAN BABCOCK: (e).
15 MR. YELENOSKY: which is the time limits,
16 but even if it did,the practical problem raised I think
17 was the judge --. there is a motion for recusal. The
is judge says -- I guess would the time have necessarily
19 run in a campaign to have returned it? Not necessarily,
20 so the judge would still be within the time frame to
21 return it, and so would that be a practical problem with
22 the recusal motion?
23 HONORABLE F. SCOTT MCCOWN: Well, I
24 think -- what does the statute say about returns?
25 MR. YELENOSKY: It says the last day of

1 the reporting period in which the contribution was Page 1091
2 received or the fifth day after the date the
3 contribution is received, the later of.
4 HONORABLE F. SCOTT MCCOWN: I rneatl, I
s definitely think we should incorporate the return
6 because we're just trying to strike a balance here, and
7 if a judge's campaign, if a check rolls in and it's
s opened and deposited, but within five days or within the
9 reporting period the judge learns of that and makes the

Io return, then I don't think that should be an automatic
11 recusal.
12 CHAIRMAN BABCOCK: You could say "The
13 judge has accepted and not returned pursuant to
14 sections," what, "253.155(e), 157(b) and 160(b)."
15 MR. YELENOSKY: But at the point of the
16 motion to recuse you wouldn't want the judge to say,
17 "Oh, I've still got a month" or whatever the reporting
18 is to return it. You would want the judge to say,
19 "Well, I'm returning it now," right? How else do you
2o decide that -- I mean is the motion to recuse denied
21 because there's still time left to return it even if he
22 doesn't?
23 MR. WATSON: And who would want at the
24 motion to recuse stage to be the one who prompts the
25 judge to say, "Okay; I'm wrtting.a check refunding
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t 55,000. 'Iltank you, sir, very much. I'm continuing."
2 CHAIRMAN BABCOCK: well, the problem,
3 Skip, is the timing of the motion to recuse. If the
4 motion to recuse comes after the reporting period then
s the judge has got no option because the time to return
6 is a^y done.
7 HONORABLE HARVEY BROWN: The motion to
s recuse is always going to come after the reporting
9 period. The lawyers aren ' t going to know about it

lo beforehand
11 CHAIRMAN BABCOCK: Good point.
12 MS. CRAIN: That's true.
13 CHAIRMAN BABCOCK: Good point.
14 MR. ORSINGER: Chip, can I raise
is another - either the statute is designed to protect the
16 judge who doesn't have a lot of personal wealth against
17 the,ludge who has a lot of personal wealth and lifts the
is spending ca,ps, and the only recourse the judge without
19 wealth has is to go raise an excess amount of money to
2o compete with somebody who has an excess amount of
21 personal money to spend.
22 Now, we're only penalizing judges who
23 take contributions in excess but not people who spend in
24 excess. So the public policy in the statute that
25 permits the average wealth judge to raise excess money

1 to compete aga1nst a rich candidate is penalized, but Page 1093
2 the rich candidate who doesn't even take contributions
3 from lawyers is free to spend anything they want.
4 MR. YELENOSKY: Only if you ecluate
5 recusal with penal. I mean, all you're doing is
6 recusing. 'Illat doesn't mean you're penalized:
7 MR. ORSINGER: No, but what I'm saying
8 is, is that there's some logic, isn't there, in saying
9 that a judge who doesn't have the personal resources to

to compete and the other side is violating spendin g limits,
11 see, we're only focusing on contribution limits here and
12 we're losing the public policy that's built into the
13 statute on spendtng limits, and we're doing it without
14 even discussin^ whether it's wise, which I think that a
is judge who can t compete on personal wealth and the other
16 slde is vtolating -- or should I say waived or
17 disclaimed spending limits then the contribution limits
1s on the opposlte side should be waived also, and we're
19 throwing that away.
20 HONORABLE F. SCOTT McCOWN: But that's
21 never happened in the hi story of the state, and I
22 venture to say never will. You're not going to have any
23 judges who decide and are able to fund effective
24 campatgn by the receipt of excessive contributions. As
25 an empirical matter that isn't going to happen, and all

1 we're saying in this rule is to say to the public if a Page 1094
2 jud®e has gotten a contribution greater than the limits
3 9et by the 14slature that judge won't sit in that
4 case. We're not saying there's anyth1r1& wrong with that
s judge where he caa t slt in other cases, but in that
6 case he won't sit.
7 MR. YELENOSiCY: Yeah. I mean, how
8 many -- even if he does, I mean, how many cases is he
9 going to be recused from? It's not going to be as if he

1o can't function as a judge.
11 ]USTICE HECHT: rm not sure of the exact
12 numbers, but I think there are several races this time
13 where judges are exceeding the spending limits or opting
14 out of the statute.
15 HONORABLE F. SCOTT McCOWN: But is their
16 opponeat rtu^nu^ against them accepting excessive
17 contnbutions and wulning and then becoming a judge that
18 has to be recusod?
19 ]USTICE HECHT: I don't know the answer
2o to that.
21 HONORABI.E F. SCO7T McCOwN: I don't think
22 SO.
23 MR. LOw: In a small county it very well
24 could happen that somebody moves in there that's very

12s wealthy, and I've seen a situation where a guy

Apri17, 2000, Motrning Session
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1 threatened to run for judgeshi p, and people don't give
2 money other than lawyers in those small counties. They
3 give you 20 or $25, so you give a small amount. He's
4 spending all this money and so forth. What's he going
5 to do? I-Ie's going to go to the lawyers, all the
6 lawyers. All of them are going to be disqualified
7 because they give and this man is rich. It can ha ppen.
8 It can happen in a small county. Maybe it wouldn't
9 happen in Austin, but it can sure happen in the little

1o county I was raised in. Of course, most anything could
1 t happen there.
12 CHAIRMAN BABCOCK: well, Richard, it
13 looks to me like you hit the nail on the head that we
14 have probably three, maybe four, options. We can delete
1 5 this and just say, you know, it's a bad idea. Let's not
16 do it.
17 MR. ORSINGER: it might be addressed
18 under (b )(1), by the way. I mean, maybe, maybe not. In
19 the old days a political contribution from the opposing
20 party was not grounds -- or opposing lawyer was not
21 grounds for recusal, but they have changed the Code of
22 Judicial Conduct since then and I'm not sure that (b)(1)
23 isn't the vehicle for this if we drop it out of (9) and
24 (10).
25 CHAIRMAN BABCOCK: Impartiality by --
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I MR. ORSINGER: Yeah. I mean, what's the
2 difference between a contribution that's one penny less
3 than the limit and one penny more than the limit from a
4 practical standpoint?
5 HONORABLE F. SCOTT MCCOWN: One it's over
6 the line, and one it's under the line.
7 CHAIRMAN BABCOCK: Right. So delete it,
8 not worry about it; do it as Judge Rhea says, as
9 drafted, which incorporates the spending and

1o contribution limits but doesn't p ick up the troublesome
t t"knowledge" and opt out and other provisions to it; and
12 then the third way to do it is to just say simply,"Hey,
13 if you violate the statute then you're gone." Those are
14 the three options we have pretty much?
15 HONORABLE HARVEY BROWN: well, then we
16 have Scott McCown's.
17 CHAIRMAN BABCOCK: Okay. Why don't we
is see if we can get a sense of where we are, where
19 everybody feels about this?
20 HONORABLE PHIL HARDBERGER: Chip, if the
21 first motion to disregard it fails --
22 CHAIRMAN BABCOCK: Yes.
23 HONORABLE PHIL HARDBERGER: -- then the
24 proponents of that would be able to vote on the best way
25 to handle it, correct?

1 CHAIRMAN BABCOCK: I think that's fair.
Page 1097

2 Yeah. That's fair. So let's -- yeah, Sarah.
3 HONORABLE SARAH DUNCAN: Can we separate
4 out having a rule of recusal if youaccep t a
5 contribution in excess of the limits and accepting this
6 language as drafted, because my view at least is this
7 language as drafted doesn't say that?
8 CHAIRMAN BABCOCK: Okay.
9 HONORABLE SARAH DUNCAN: So if we could

1o just separate those two questions out.
11 CHAIRMAN BABCOCK: Sure. Yeah. All
12 right. Nina.
13 MS. CORTELL: This may be premature, but
14 should we consider two versions to give to the Court, a
is little bit like we did on the parental notification
16 rules, and I realize this is premature because we don't
17 have a sense of the p,rouP, but because there are
1s political considerations between the two versions other
19 than not going with it at all but whether you go beyond
20 the statute by just using the limits without all the
21 other aspects or the version where you incorporate the
22 statute per se. I^guess I would like to give both
23 versions to the Court. I just want to put that on the
24 table.
25 CHAIRMAN BABCOCK: No, I thinkthat's a

I
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t good comment. Probably a good idea. This is a
Page 1098

2 nonbin ' vote. We're sti ll going to keep talking
3 about it after lunch, but I'd just like for myself to
4 see where we are on this debate so I have a good sense
5 of it.
6 MS. MCNAMARA: Chip, if you're going to
7 vote on the three options, could you distinguish between
s the second and the third?
9 CHAIRMAN BABCOCK: Yeah. Let's -- as

1o Justice Hardberger points out, why don't we just vote on
11 what I'll call the Hardberger let's-not-do-anything rule
12 first and then we'll try to define the other two
13 options. So how many people think --
14 MR. EDWARDS: could I ask a question
is before you start voting?
16 CHAIRMAN BABCOCK: sure. Yeah.
17 MR. EDWARDS: Does anybody know what the
is present law is with regard to recusal under appearance
19 of impropriety insofar as political contributions are
2o cOneerned?
21 HONORABLE F. SCOTT MCCOWN: Yes.
22 HONORABLE SCOTI' BRISTER: I'm unaware
23 of any - it's always been raised, and I'm unaware of
24 any case that said, "'Iltis was too big a contribution,
25 you are recused." But to me that's the problem.

Page 1099
I Somebody should have stepped up -- some of these court
2 of appeals judges or somebody should have stePped up --
3 HONORABLE F. SCOTT McCOWN: Somebody may
4 have the chance in the future.
5 HONORABLE SCOTT BRISTER: -- on some of
6 these cases and said, "This looks really bad. We're not
7 going to allow this," but every case that's ever been
s written said "This contribution -- it's elected judges.
9 You've got to get contribution. No recusal."

10 MIL LOW: Right. Right.
11 MR. EDWARDS: what I was wondering, could
12 we do with a comment to the bad appearance part of the
13 rules something that nobody wants to do with a specific
14 rule?
15 HONORABLE SCOTT BRISTER: A rule that
16 says, "Come on. Do it sometimes at least."
17 CHAIRMAN BABCOCK: The task force cites
Is an El Paso case from 1993 writ denied, Aguilar vs.
19 Anderson which says, quotey"'Iexas courts have
20 Y rejected the notion that a judge's acceptance
21 of campat$a contributions from lawyers creates bias
22 necessitating recusal or even an appearance of
23 impropriety."
24 HON. ANN CRAWFORD MCCLURE: And there is
25 a scathing dissent in that case by our now current Chief

I Justice.
2 MR. ORSINGER: But in fairness, that was
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3 before the Judicial Conduct Code was amended, right?
4 HON. ANN CRAWFORD MCCLURE: That was
5 before the code was amended. That was back in '93.
6 MR ORSINGER: so it might be a different
7 issue because if you now have It as an ethlcal
s constraint and you have a violation of it, it might be
9 recusable under (b) 1). I'm not sure (bx1) doesn't get

10 us.there. We don't know. The old cases are not dealing
11 with an expressed prohibition in the Code of Conduct.
12 MR. EDWARDS: Right. That's why I was
13 wondering about a comment to (bx 1) that would overrule,
14 if you will, any case law that's out there that says
is it's not a proper consideration.
16 CHAIRMAN BABCOCK: All right. Justice
17 Hardberger says, "Look, let's not mess with this. It's
1s never going to corne up. It's adequately dealt with
19 other plaoes. So let's just advise the Court that we
2o think - our considered judgment is not to include
21 aibparagtaph (9) or subparagraph(10) in the recusal
22 rule that we're worki^ on. F about it.
23

Ev
^ything ts olcay:" air ?

24 All right. Evaryboiy votes for that
[25 propositi on raise your hand. $verybody that votes

1 against that proposition raise your hand. 17 to 9
Page 1101

2 against that proposition.
3 Okay. Now, let's try to define the two
4 remaining options. One is that even though the language
5 in (9) and ( 10) is no doubt imperfect, the concept, as I
6 understand what Richard and Mike Hatchell and others
7 have been saying, is what they're trying to do is borrow
8 the limits from the statute without also taking the
9 "knowing" requirement, the opt out requirement, the

10 waiver requirement, but rather make recusal an automatic
11 thing if those limits are exceeded. Is that fair,
12 Buddy?
13 MR. LOW: can I raise a question?
14 CHAIRMAN BABCOCK: Yeah.
15 MR. LOW: Does that include the statute
16 of limitations that's imposed in the statute, or is that
17 forever? I mean, the limits, is that --
18 MR. HATCHELL: Bob, you'll have to help
19 me on this. As I recall there's a self-executing aspect
20 that prevents one campaign reporting period from having
21 an effect aeons in the future. We dealt with this
22 issue.
23 HONORABLE SCOTT BRISTER: The task force
24 report says only for the election --
25 MR. PEMBERTON: Right. Right.
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1 MR. HATCHELL: Okay. Correct.
2 HONORABLE SCOTT BRISTER: --or the term
3 that you got elected to with that contribution.
4 MR. LOW: But the way you defined it is
5 it didn't have that safeguard. It just had the monetary.
6 limits.
7 MR. OR.SINGER: That's right. This is
8 unlimited as written.
9 MR. LOW: And so the way you've defined.

1o it would mean it will be from now and the judge --
11 CHAIRMAN BABCOCK: Yeah. I hear you, and
12 I think that is a deficiency in this particular
13 language. The concept is, however, that we're trying to
14 borrow some things from the statute and reject others.
15 That's the concept of this rule without worrying about
16 the details.
17 MR. LOW: All right.
18 CHAIRMAN BABCOCK: That's one thing we're
19 voting on, and then the alternative to that is putin
20 our recusal rule and tie it specifically and explicitly
21 to the statute, thus a violation of the statute gets you
22 recused, but anything short of a violation of the
23 statute does not get you recused. Okay.
24 So those are the two things we're voting
25 on. So you're voting for number -- for everybody who

Page
1 wants to use the borrowing concept, borrow some things
2 but not all things from the statute, raise your hand.
3 And all those who only want to have a
4 recusal rule that is tied directly to a violation of the
5 statute raise your hand.
6 MR. ORSINGER: TWO.
7 CHAIRMAN BABCOCK: who else?
8 MR. ORSINGER: Edwards, I think.
9 MR. EDWARDS: No, I didn't. I was ust

lo scratching my neck. I was not makin a bid.
1 l CHAIRMAN BABCOCK: 19 to ^ in favor of
► 2 borrowin^. Representative Dunnam, did you raise your
13 hand on either of those?
14 HONORABLE JIM DUNNAM: No. I'm an
is ex officio member.
16 CHAIRMAN BABCOCK: oh, okay.
17 JUSTICE HECHT: Ex officio members can
18 vote.
19 CHAIRMAN BABCOCK: Ex officio members can
20 vote.
21 HONORABLE JIM DUNNAM: well, I would
22 rather just sit here.
23 CHAIRMAN BABCOCK: Excuse me?
24 HONORABLE JIM DUNNAM: I'd rather sit
25 here.

Anna Renlcen & Associates (512)323-0626

1103

Page 1098 - Page 1103



I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
i

Supreme Court Advisory Committee Condenselt"'`
Page 1104

I CHAIRMAN BABCOCK: Okay.
2 HONORABLE JIM DUNNAM: I'll vote on some
3 of these matters later.
4 CHAIRMAN BABCOCK: okay.
S HONORABLE JIM DUNNAM: I would like to
6 propose something.
7 CHAIRMAN BABCOCK: Okay.
8 HONORABLE JIM DIJNNAM: If you-all are
9 going to consider expanding the statute, which I think

10 is what was just voted for, to me the idea of
1 t discouraging the appearance of impropriety regarding
12 financial contributtons is a very noble thing . For
13 example, we have limits on individuals. Harris
14 County -- I asked some questions. Harris County is
Is 5,000 per individual. We've got big law firms there,
16 and so we have 30,000 for law firms as I understand it,
17 and I guess the idea is that anything over $30,000 from
18 a law firm has the appearance of tmpropriety, and that's
19 what this - that's what we're -- what you-all are
20 saying, I think.
21 And if you take that a little further,
22 where I see things where peop le talk about impropriety
23 has to do with g^gaaon of money like that. For
24 example, if $30^000 from a law firm is enough to raise
25 the appearance of impropriety, what about if we have a
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t case on appeal and all of the sudden when we're on
2 appeal we have the three largest law firms who did not
3 represent them at the trial court but now the three
4 largest law fums in Houston, for example, are now the
s appellate counsel? Well, on aggnegate those law firms
6 gave this judge a hundred thousand bucks from one side
7 in the litigaUon.
8 So if you're going to think about saying
9 that $30,000 is a limlt, I think it happens that law

lo firms are hired because the client believes that it will
t t have some influence on a judge . We see too many times
12 in court of appeals cases that all of the sudden you've
13 got three heavy-hitting law firms on the losing side
14 going up before the court of appeals. So I would
is suggest that you consider that we're going to have -- if
16 30_,000 is the ma^ic fiurnber then it should be per side,
17 not -- it shouldn t be per law firm on the side. It
t8 should be per side.
19 CHAIRMAN BABCOCK: Okay. The next order
20 of business - yeah, Anne.
21 MS. MCNAMARA: I think that is probably
22 unworkable in like industry litigation. There's a case
23 going on against Texas that has all of the Fortune 50
24 corporations as defendants.
25 HONORABLE JIM DUNNAM: well, I think the

Page 1106
1 people in this room know that when cases are lost, big
2 cases are. lost, all of the sudden you see bt'g law firms,
3 multiple b1'g law firms, hired for the appeal and the
4 client - aad the appearmoe of that, the appearance of
s that is bad, and the appearance of that is that the
6 client believes they â̂re going to buy influence in the
7 court of apoeals. 'Itlis might not be a kosher thing for
8 me to say, ^t I think it is believed, and if you want
9 to do something about the appearance of influence and

to money then I would consider you-all think about that.
1 t I'm not saying that there is an appropriate way to do
12 it, but I think that just because one law firm gave
13 30,000 on appeal, you might have three of those law
14 firms and not all tlu+ee of those law firms are doing all
is the briefing.
16 MS. MCNAMARA: would you be equally
17 comfortable if it were per party? Because if you --
18 HONORABLE JIM DIJNNAM: Yeah, that's what
19 I-- per party. Yeah. Per party. Now, of course, in
2o multiple ° in these big cases with lots of parties,
21 it's different, but I would just ask that you-all think
22 about that because if aggtegate per firm is an issue and
23 it smells bad then aggregate for party smells equally
24 bad.
25 CHAIRMAN BABCOCK: Carl.
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I MR. HAMILTON: our current rules do not
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2 authorize recusal of appellate court judges, so that
3 wouldn't fit there unless we change that.
4 MR. ORSINGER: well, the appellate rules
5 cross-refer to the TRAP -- Appellate Rule 16.2, "The
6 grounds for recusal of an appellate court j ustice or
7 judge are the same as those provided in the Rules of
s Civil Procedure," so if we change the grounds at the
9 trial level, there's going to be a mirroring effect.

10 CHAIRMAN BABCOCK: The TRAP rule Will
t 1 pick it up.
12 MR. OR.SINGER: Yeah. But if you write a
13 special rule just for appeal, I mean, I don't know --
14 HONORABLE JIM DUNNAM: I'm not suggesting
15 appeal. I'm just saying that the limits should apply
16 per party not per law firm.
17 MR. ORSINGER: And that would apply to
1 s the trial judge as well under your suggestion?
19 HONORABLE JIM DUNNAM: it would apply to
2o all the judges, all the way up to the top.
21 MR. ORSINGER: All the way to the Supreme
22 Court. Okay . So if we make the change here it will
23 apply to all levels of judges, except it won't apply to
24 probate judges.
25 CHAIRMAN BABCOCK: Judge Rhea.
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1 HONORABLE BILL RHEA: I think we're
2 talking about borrowing from the statute here, and I
3 think you're talking about adding to the statute, right?
4 HONORABLE JIM DUNNAM: I think that
5 what -- you-all just voted to say that if you opt out
6 voluntarily that you're going to get recused, and that
7 is a voluntary matter. ). f I opt out and Bob doesn't and
8 he violates the spending contribution limits then he can
9 be recused. You-all are expanding the statute --

10 HONORABLE BILL RHEA: I don't think we're
I t saying that.
12 HONORABLE JIM DUNNAM: -- in that vote,
13 and I'In just suggesting -- and I'd vote for this on the
14 I-iouse floor in a second. I think it's good policy. I
15 have some differences of opinion about the form to deal
16 with it, but as long as you-all are thinking about
17 public policy and the appearance of impropriety of
1s judges then the aggregate limit should be per party or
19 something to that effect as opposed to just a law fum.
20 CHAIRMAN BABCOCK: I think right now is a
21 good time for lunch.
22 (Whereupon a recess was taken, and the
23 proceedings were continued as reflected
24 un. the next volume.)
25
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