
AGENDA ITEM TWO: 

REPORT FROM JUSTICE HECHT 


• 	 Copy ofOrder in Misc. Docket No. 04-9224 pertaining to rules amendments 

• 	 Copy ofOrder in Misc. Docket No. 04-9226 pertaining to jury instructions under 
R226a 

• 	 Copy ofOrder in Misc. Docket No. 04-9220 pertaining to referendum 





Lisa Hobbs 

From: Elaine Carlson [ecarlson@houston.rr.com] 
Sent: Monday, November 08, 2004 5:50 PM 
To: Charles Babcock; Nathan L Hecht; Lisa. Hobbs 
Subject: Amendments to Rule 292 

The court's order (Misc. Docket No. 04-9224 and 04-9226) provides an effective date of 
February 1, 2004 applying to all cases filed on or after September 1, 2004. Shouldn't 
that apply to all cases filed on or after September 1, 2003? 
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IN THE SUPREME COURT OF TEXAS 

Misc. Docket No. 04-9224 

AMENDMENTS TO THE 
TEXAS RULES OF CIVIL PROCEDURE AND THE 
TEXAS RULES OF JUDICIAL ADMINISTRATION 

ORDERED that: 

1. Rules 103, 173, 226a, 292, and 536(a) of the Texas Rules of Civil Procedure are 
amended as follows.· 

2. Rule 13.9 of the Texas Rules of Judicial Administration is amended as follows. 

3. These amendments, with any changes made after public comments are received, take 
effect as follows: 

a. for Rules 103, 173, 226a, and 536, on February 1,2005, in all pending cases; 

b. for Rule 292, on February 1, 2005, in all cases filed on or after September 1, j2004; 

c. for Rule 13.9, on March 1,2005, in all pending cases. 

4. Comments appended to these rules are jntended to inform their construction and 
application. 

5. The Clerk is directed to: 

a. file a copy of this Order with the Secretary of State; 



b. cause a copy ofthis Order to be mailed to each registered member ofthe State 
Bar ofTexas by publication in the Texas Bar Journal; 

c. send a copy of this Order to each member ofthe Legislature; and 

d. submit a copy of the Order for publication in the Texas Register. 

6. These amendments may be changed in response to comments received before 
January 15, 2005. Any interested party may submit comments in writing as follows: 

by mail to: Ms. Lisa Hobbs, Rules Attorney 
The Supreme Court of Texas 
P.O. Box 12248 
Austin TX 78711 

by fax to: 	 512-463-1365 
Attn: Ms. Lisa Hobbs, Rules Attorney 

by email to:Lisa.Hobbs@courts.state.tx.us 
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SIGNED AND ENTERED this 7th day of October, 2004 .. 

Nat an L. Hecht, Justice . 

. Dale Wainwright, Justice 

s~ 
'" Not participating in the adoption of amendments to Rules 1 03 and 536(a), Texas Rules of 

Civil Procedure. 
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AMENDMENTS TO THE 

TEXAS RULES OF CIVIL PROCEDURE 


Rule 103. Who May Serve 

Process - including c€itation and other notices. writs, orders. and other papers issued by 
the court may be served anywhere by (1) any sheriff or constable or other person authorized by 
law-or, (2) by-any person authorized by law or by written order of the court who is not less than 
eighteen years ofage, or (3) anvperson certified under order ofthe Supreme Court. No pelson ~ho 
is a pmy to 01 intol ested in the otltcome of a snit shall SCI ve any pIocess. Service by registered or 
certified mail and citation by publication-shaH must, if requested, be made by the clerk ofthe court 
in which the case is pending. But no person who is a party to or interested in the outcome ofa suit 
may serve any process. The order authorizing a person to serve process may be made without 
written motion and no fee shaH may be imposed for issuance of such order. 

Comment - 2005 

The rule is amended to clarify that it applies to service of all process and to inc1ude among 
the persons authorized to effect service those who meet certification requirements promulgated by 
the Supreme Court. 

Rule 173. Guardian Ad Litem 

'"Vhen a minol, lnnatie, idiot 01 a nOll-compos Inentis lnay be 11 defendant to Ii snit and ha!l 
no gnat dian ~ ithin this State, OJ ~hel 0 stich pel son is a pm, to a snit eithCl as plaintiff; defendant 
01 intCl vonOI and is 1eplesented by a next ftiend 01 a gnaldian ~ho appealS to the conrt to have all 
intelest advelse to snch minoI, lunatic, idiot or nOll-compos mentis, the COtut shall appoint a 
gttaldian ad litem £01 Stich pClson and shall aHo~ him a lcasonab1e fec £01 his scnices to bc taxed 
as Ii part of the costs. 

173.1 Appointment Governed by Statute or Other Rules 

This rule does not apply to an appointment of a guardian ad litem governed by statute or 
other rules. 

173.2 Appointment of Guardian ad Litem 
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(a) 	 When Appointment Required or Prohibited. The court must appoint a guardian ad 
litem for a party represented by a next friend or guardian only if: 

0) 	 the next friend or guardian appears to the court to have an interest adverse to 
the party, or 

(2) 	 the parties agree. 

(b) 	 Appointment o(the Same Person for Different Parties. The court must appoint the 
same guardian ad litem for similarly situated parties unless the court finds that the 
appointment of different guardians ad litem is necessary. 

173.3 	 Procedure 

(a) 	 Motion Permitted But Not Required. The court may appoint a guardian ad litem on 
the motion of any party or on its own initiative. 

(b) 	 Written Order Required. An appointment must be made by written order. 

(c) 	 Objection. Any party may obiect to the appointment of a guardian ad litem. 

173.4 	 Role of Guardian ad Litem 

(a) 	 Court Officer and Advisor. A guardian ad litem acts as an officer and advisor to the 

(b) 	 Determination ofAdverse Interest. A guardian ad litem must determine and advise 
the court whether a party's next friend or guardian has an interest adverse to the 

~ 

(c) 	 When Settlement Proposed. When an offer has been made to settle the claim of a 
party represented by a next friend or guardian, a guardian ad litem has the limited 
duty to determine and advise the court whether the settlement is in the party's best 
interest. . 

(d) 	 Participation in Litigation Limited. A guardian ad litem: 

(1) 	 may participate in mediation or a similar proceeding to attempt to reach a 
settlement: 
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(2) 	 must participate in any proceeding before the court whose purpose is to 
determine whether a party's next friend or QUardian has an interest adverse 
to the party, or whether a settlement of the party's claim is in the party's best 
interest; 

(3) 	 must not participate in discovery, trial, or any other part of the litigation 
unless: 

(A) 	 further participation is necessary to protect the party's interest that is 
adverse to the next friend's or guardian'S, and . 

(B) 	 the participation is directed by the court in a written order stating 
sufficient reasons. 

173.5 	 Communications Privileged 

Communications between the guardian ad litem and the party. the next friend or guardian, 
or their attorney are privileged as if the guardian ad litem were the attorney for the party. 

173.6 	 Compensation 

(a) 	 Amount. Ifa e:uardian ad litem requests compensation, he or she may be reimbursed 
for reasonable and necessary expenses incurred and maybe paid a reasonable hourly 
fee for necessary services performed. 

(b) 	 Procedure. At the conclusion of the appointment. a guardian ad litem may file an 
application for compensation. The application must be verified and must detail the 
basis for the compensation requested. Unless all parties agree to the application. the 
court must conduct an evidentiary hearing to determine the total amount of fees and 
expenses that are reasonable and necessary. In making this determination, the court 
must not consider compensation as a percentage of any iudgment or settlement. 

(c) 	 Taxation as Costs. The court mav tax a guardian ad litem's compensation as costs 
of court. 

Cd) 	 Other Benefit Prohibited. A guardian ad ]item may not receive, directly or indirectly, 
anything ofvalue in consideration ofthe appointment other than as provided by this 
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Rule 173.7 Review 

(a) 	 Right ofAppeal. Any party may seek mandamus review of an order appointing a 
guardian ad litem or directing a guardian ad litem's participation in the litigation. 
Any party and a guardian ad litem may appeal an order awarding the guardian ad 
litem compensation. 

(b) 	 Severance. On motion ofthe guardian ad litem or any party, the court must sever any 
order awarding a guardian ad litem compensation to create a final, appealable order. 

(c) 	 No Affect on Finality ofSettlement or Judgment. Appellate proceedings to review 
an order pertaining to a guardian ad litem do not affect the finality of a settlement or 
judgment. 

Comment - 2004 

1. 	 The rule is completely revised. 

2. This rule does not apply when the procedures and pumoses for appointment of 
guardians ad litem (as well as attorneys ad litem) are prescribed by statutes. such as the Family Code 
and the Probate Code, or by other rules. such as the Parental Notification Rules. 

3. The rule contemplates that a guardian ad litem will be appointed when a party's next 
friend or guardian appears to have an interest adverse to the party because of the division of 
settlement proceeds. In those situations, the responsibility ofthe guardian ad litem as prescribed by 
the rule is verv limited, and no reason exists for the guardian ad litem to participate in the conduct 
ofthe litigation in any other way or to review the discovery or the litigation file except to the limited 
extent that it may bear on the division ofsettlement proceeds. SeeJocson v. Crabb, 133 S.W.3d 268 
(Tex. 2004) (Per curiam). A I!uardian ad litem may, of course. choose to review the file or attend 
proceedings when it is unnecessary. but the l!Uardian 'ad litem may not be compensated for 
unnecessary expenses or services. 

4. Only in extraordinarv circumstances does the rule contemplate that a guardian ad 
litem will have a broader role. Even then, the role is limited to determining whether a party's next 
friend or guardian has an interest adverse to the party that should be considered by the court under 
Rule 44. In no event maya guardian ad litem supervise or supplant the next friend or undertake to 
represent the party while serving as guardian ad litem. 
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5. As an officer and advisor to the court, a guardian ad litem should have qualified 
iudicial immunity. 

6. Though an officer and adviser to the court, a guardian ad litem must not have ex parte 
communications with the court. See Tex. Code Jud. Conduct, Canon 3. 

7. Because the role ofguardian ad litem is limited in all but extraordinary situations, and 
any risk that might result from services performed is also Hmited, compensation, if any is sought, 
should ordinarily be limited. 

8. A violation of this rule is subiect to appropriate sanction. 

Rule 226a. Admonitol y Instructions to Jury Panel and Jury. 

The court shall must give such admonitory instructions to the jury panel and to-the jury as 
ll1a, be prescribed by order ofthe Supreme Court in an 01 dCI 01 OJ del II cute} cd for that p nlpose~ 
this rule. 

Comment - 2005 

The rule is clarified. With these amendments, the Supreme Court has ordered changes in the 
prescribed iury instructions consistent with Act onune 2. 2003, 78th Leg., R.S .• ch. 204, § 13.04, 
2003 Tex. Gen. Laws 847, 888, codified as Tex. Civ. Prac. & Rem. Code § 41.003. 

Rule 292. Verdict by Portion of Original Jury 

(a) Except as provided in subsection (b), a1t: verdict may be rendered in any cause by the 
concurrence, as to each and all answers made, ofthe same ten or more members of an original jury 
of twelve or ofthe same five or more members ofan original jury of six. However, where as many 
as three jurors die or be disabled from sitting and there are only nine of the jurors remaining ofan 
original jury of twelve, those remaining may render and return a verdict. If less than the original 
twe1ve or six jurors render a verdict, the verdict must be signed by each juror concurring therein. 

(b) A verdi ct may be rendered awarding ex emplary damal!es only ifthe iurv was unanimous 
in finding liability for and the amount of exemplary damages. 

Comment - 2005 
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The rule is divided into two subsections. Subsection (a) is clarified. Subsection (b) is added 
to make the rule consistent with Act of June 2,2003, 78th Leg., R.S., ch. 204, § 13.04,2003 Tex. 
Gen. Laws 847,888, codified as Tex. Civ. Prac. & Rem. Code § 41.003. 

Rule 536. Who May Serve and Method of Service 

(a) Process - including c€itation and other notices. writs. orders, and other papers 
issued by the court - may be served anywhere by (1) any sheriff or constable or other person 
authorized by law-or, (2) brany person authorized by law or by written order ofthe court who is not 
less than eighteen years of age, or (3) any person certified under order of the Supreme Court. No 
pClson \l\!ho is a pM1y to.OI intelcsted in the ontcome ofa snit :s11all sene M1Y ploces!. Service by 
registered or certified mail and citation bypublication"Sindt must, ifrequested, be made by the clerk 
of the court in which the case is pending. But no person who is a party to or interested in the 
outcome of a suit may serve any process. The order authorizing a person to serve process may be 
made without written motion and no fee :'Shall may be imposed for issuance of such order, 

(b) . [No change.] 

(c) 	 [No Change.] 

Comment - 2005 

Subsection (a) is amended to clarify that it applies to service of all process and to include 
among the persons authorized to effect service those who meet certification requirements 
promulgated by the Supreme Court. 

AMENDMENTS TO THE 

TEXAS RULES OF JUDICIAL ADMINISTRATION 


13.9 	 Review. 

(a) 	 MDL Panel Decision. An oSrders of the MDL Fanel, including tho-se-one granting 
or denying a motions for transfer, may be.reviewed only by the Supreme Court in ~ 
original proceedings. . 
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(b) 	 Orders by the Trial Court and Pretrial Court. An o9rdersand-o:Jjudgments of the 
trial court and-~retrial court may be reviewed by the appellate court that regularly 
reviews orders ofthe court in which the case is pending at the time review is sought, 
irrespective of whether that court issued the order or judgment to be reviewed. A 
case involving such review may not be transferred for purposes of docket 
equalization among appellate courts. 

Cc) 	 Review Expedited. An appellate court must expedite review ofan order or iUdgm'ent 
in a case pending in a pretrial court. 

Comment - 2005 

Subsection (b) is amended and subsectionCc) is added to clarify the handling of appeals by 
appelIate courts. Subsection (b) forbids transfer for docket equalization but not for other purposes 
that might arise. SubsecHon Cc) does not require that an appeal from an order or iudgment ofa case 
pending in a pretrial court be treated as an accelerated appeal under the Texas Rules of Appellate 
Procedure if it would otherwise not be accelerated. Rather, subsection (c) requires expedited 
consideration by the appel1ate court regardless of whether review is sought by an appeal that is or 
is not accelerated, or bv mandamus. 
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IN THE SUPREME COURT OF TEXAS 

Misc. Docket No. 04-9226 

AMENDMENTS TO JURY INSTRUCTIONS 
UNDER RULE 226a, TEXAS RULES OF CIVIL PROCEDURE 

ORDERED that 

1. To implement Act ofJune 2, 2003, 78th Leg., R.S., ch. 204, § 13.04,2003 Tex. Gen. 

Laws 847, 888, codified as Tex. Civ. Prac. & Rem. Code § 41.003, Part ill of the jury instructions 

prescribed under Rule 226a, Texas Rules ofCivil Procedure, by orders dated July 20, 1966 (effective 

January 1,1967), July 21,1970 (effective January 1,1971), October 3,1972 (effective February 1, 

1973), December 5, 1983 (effective April 1, 1984), March 10, 1987 (effective January 1, 1988), 

December 16, 1987 (effective January 1, 1988), and January 28, 1988 (effective January 1, 1988), 


. is amended as follows. 

2. These amendments, with any changes made after public comments are received, take 

effect on February 1, 2005, in a11 cases filed on or after September 1, 2004. 
 I 

3. The Clerk is directed to: 

a. file a copy of this Order with the Secretary of State; 

b. cause a copy ofthis Order to be mailed to each registered member ofthe State 
Bar of Texas by publication in the Texas Bar Journal; 

c. send a copy ofthis Order to each member ofthe Legislature; and 

d. submit a copy of the Order for publication in the Texas Register. 

4. These amendments may be changed in response to comments received before January 

15, 2005. Any interested party may submit comments in writing as follows: 




by mail to: Ms. Lisa Hobbs, Rules. Attorney 
The Supreme Court of Texas 
P.O. Box 12248 
Austin TX 78711 

by fax to: 512-463-1365 
Attn: Ms. Lisa Hobbs, Rules Attorney 

by email to:Lisa.Hobbs@courts.state.tx.us 
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SIGNED AND ENTERED this 7th day of October, 2004. 

Natnan L. Hecht, Justice 

ale ainwright, Justice 

Sc~Brister, Justice 
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AMENDMENTS TO PART III OF THE 

JURY INSTRUCTIONS PRESCRIBED UNDER 


RULE 226a, TEXAS RULES OF CIVIL PROCEDURE 


[It is ordered ...J 

III. 

COURT'S CHARGE 

That-Before closing arguments begin, the court must give to each member ofthe iury a copy 
ofthe charge, which must include the following written instructions; with such modifications as the 
circumstances ofthe particular case may require, shall be lSi .. en b, the com to thej tlfj' as part ofthe 
~: . 

Ladies and Gentlemen of tbe Jury: 

This case is submitted to you by asking questions about the facts, which you must decide 
from the evidence you have heard in this trial. You are the sole judges of the credibility of the 
witnesses and the weight to be given their testimony, but in matters oflaw, you must be governed 
by the instructions in this charge. In discharging your responsibility on this jury, you will observe 
all the instructions which have previously been given you. I shall now give you additional 
instructions which you should carefully and strictly foHow during your deliberations. 

L Do not let bias, prejudice or sympathy play any part in your deliberations. 

2. In arriving at your answers, consider only the evidence introduced here under oath 
and such exhibits, if any, as have been introduced for your consideration under the rulings of the 
Court, that is, what you have seen and heard in this courtroom, together with the law as given you 
by the court. In your deliberations, you win not consider or discuss anything that is not represented 
by the evidence in this case. 

3. Since every answer that is required by the charge is important, no juror should state 
or consider that any required answer is not important. 

4. You must not decide who you think should win, and then try to answer the questions 
accordingly. Simply answer the questions, and do not discuss nor concern yourselves with the effect 
of your answers. 
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5. You will not decide the answer to a question by lot or by drawing straws, or by any 
other method ofchance. Do not return a quotient verdict. A quotient verdict means that the jurors 
agree to abide by the result to be reached by adding together each juror's figures and dividing by the 
number ofjurors to get an average. Do not do any trading on your answers; that is, one juror should 
not agree to answer a certain question one way if others will agree to answer another question 
another way. 

6. Unless otherwise instructed, )l¥ou may renda ,0lU "eldict answer a guestion upon 
the vote often or more melnbeJs ofthejnry jurors. The smne ten 01 niore of yon mnst aglee npon 
all afthe anSl'\ieIS made mld to the entiIe "eIdict. YOll will not, thelefOlC, alter into an agteement 
to be bonnd by a JllajoIity OJ ml,oalCl vote ofless alan tClljnl0rs. Ift11e 9eIdiet and all oftbe 
mlSWe]S thaein me leached b, ttnanimons agleen,ent, ale plesidingjmol shall sign the veIdiet fbJ 
ale entiIejtlry. IfmlyjtllOl disagrees as to an, mlswel Jnade b, the veJdiet, alosejtllOIS who agree 
to all findings shaH each sign the, eldiet. Ifyou answer more than one question upon the vote often 
or more jurors, the same group of at least ten of you must agree upon the answers to each ofthose 
questions. 

These instructions are given you because your conduct is subject to review the same as that 
ofthe witnesses, parties, attorneys and the judge. Ifit should be found that you have disregarded any 
ofthese instructions, it will be jury misconduct and it may require another trial by another jury; then 
all of our time will have been wasted. 

The presiding juror or any other who observes a violation of the court's instructions shall 
immediately warn the one who is violating the same and caution the juror not to do so again. 

(Definitions, questions and special instructions given to the jury will be transcribed here. If-exemplary damaees are sought against a defendant. the iury must unanimously find, with respect to 
that defendant, (D liability on at least one claim for actual damages that will support an award of 
exemplarv damaees. Oi) any additional conduct, such as malice or gross negligence, required for an 
award ofexemplary damages, and (iii) the amount ofex emplarv damages to be awarded. The jUry'S 

answers to questions regarding (ii) and (iii) must be conditioned on a unanimous finding regarding 
(i). except in an extraordinary circumstance when the conditioning instruction would be erroneous. 
The iury need not be unanimous in finding the amount of actual damages. Thus, if questions 
regarding (ij) and (iii) are submitted to the iury for defendants Dl and D2. instructions in 
substantially the following form must immediately precede such guestions: 

[Note: for ease of reading, the following examples, which are new, are not redlined.] 

Preceding question (ii): 

Misc. Docket No. 04-9226 Page 5 of 8 



Answer Question -1iiL for D 1 only ifyou unanimously answered "Yes" to 
Question[s] .JlL regarding Dl. Otherwise, do not answer Question.JliL for D1. 
[Repeat for D2.] 

You are instructed that in order to answer "Yes" to [any part of] Question 
Oi) , your answer must be unanimous. You may answer "No" to [any part of] 

Question -.iliL. only upon a vote of 10 or more jurors. Otherwise, you must not 
answer [that part of] Question-1tiL. 

Preceding question (iii): 

Answer Question...iliiL for Dl only ifyou answered ''Yes'' to Question.Jill.. 
for D 1. Otherwise, do not answer Question .1lliL for D 1.. [Repeat for D2.] 

You are instructed that you must unanimously agree on the amount of any 
award of exemplary damages. 

These examples are Q:iven by way of illustration.) 

After you retire to the jury room, you will select your own presiding juror. The first thing 
the presiding juror will do is to have this complete charge read aloud and then you will deliberate 
upon your answers to the questions asked. 

Judge Presiding 

(The iury must certify to every answer in the verdict. The presiding iuror may. on the iury's 
behalf, make the required certificate for any answers on which the jury is unanimous. For any 
answers on which the iury is not unanimous, the iurors who agree must each make the required 
certificate. Ifnone of the jUry'S answers must be unanimous, the following certificate should be 
used: = 


[Note: For ease ofreading, the following examples, which are partly new, are not redlined.] 


Certificate 

We, the jury, have answered the above and foregoing questions as herein 
indicated, and herewith return same into court as our verdict. 
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(To be signed by the presiding juror if the jury is unanimous.) 

Presiding Juror 

Printed Name ofPresiding Juror 

(To be signed by those rendering the verdict if the jury is not unanimous.) 

Jurors'Signatures Jurors' Printed Names 

[Insert the appropriate number of lines - 11 or 5 - for signatures and for printed 
names.] 

If some ofthe jury's answers must be unanimous and others need not be, the court should obtain the 
reQuired certificate in a clear and simple manner, which will depend on the nature ofthe charge. The 
court may consider using the following certificate at the end ofthe charge: 

Certificate 

We, the jury, have answered the above and foregoing questions as herein 
indicated, and herewith return same into court as our verdict. 

I certify that the jury was unanimous in answering the following questions: 

Answer "All" or list answers: ---------------------­

Presiding Juror 

Printed Name of Presiding Juror 

(Ifthe answers to some questionswere not unanimous, the jurors who agreed 
to those answers must certify as follows:) 

We agree to the answers to the following questions: 
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List answers: _________________ 

Jurors) Signatures Jurors) Printed Names 

[Insert the appropriate number of lines 11 or 5 ­ for signatures and for printed 
names.] 

The court may also determine that a clearer way of obtaining the required certificate is to segregate 
the questions to which the iury's answers must be unanimous and request a certificate for each part 
ofthe charge.) 
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IN THE SUPREME COURT OF TEXAS 

Misc. Docket No. 04-9220 

APPROVAL OF REFERENDUM 

ON PROPOSED CHANGES IN THE 


TEXAS DISCIPLINARY RULES OF PROFESSIONAL CONDUCT 


"Referral fees" fees paid by one lawyer to another, not in the same firm, merely for 
referring or forwarding a case have long been controversiaL In response to substantia] questions 
regarding the payment of referral fees in Texas, raised by the Supreme Court Task Force on Civil 
Litigation Improvements, chaired by Joseph D. J amaH ofHouston, I the Supreme Court on October 9, 
2003, proposed to amend the Texas Rules of Civil Procedure by adding Ru]e 8a effective January 
1, 2004, and invited comments.2 

The State Bar ofTexas urged that the effective date ofRule 8a be postponed to allow further 
study ofreferral fees and advertising issues. The State Bar proposed to appoint a special task force 
with diverse representation that would conduct public hearings around the State and report to the 
State Bar Board ofDirectors by June 2004. The State Bar would then make recommendations to the 
Supreme Court in the fall of2004. Based on the State Bar's proposal, the Supreme Court suspended 
the effective date of Rule 8a, stating: "If this process satisfactorily addresses the issues that have 
been raised, proposed Rule 8a will be withdrawn."3 

I Order Creating the Supreme Court Task Force on Civil Litigation Improvements, Misc. Docket No. 0] -9149 
(Aug.24,200]). Members of the Task Force besides Mr. Jamail were Charles L. (Chip) Babcock of Dallas, Professor 
Elaine Carlson of Houston, Ricardo G. Cedillo of San Antonio, James E. Coleman of Dallas, Tonuny Jacks ofAustin, 
Dee Kelly ofFort Worth, Harry Reasoner ofHouston, and Steve Susman of Houston. 

2 Order Adopting Amendments to the Texas Rules of Civil Procedure, Misc. Docket No. 03-9160 (Ocl 9, 
2003). 

3 Order Suspending Proposed Rule 8a of the Texas Rules of Civil Procedure, Misc. Docket No. 03-9207 
(Dec. 23, 2003), at 30 (per curiam). 



The State Bar has ful fi]]ed its commitments to this process. The State Bar Board ofDirectors 
established the Referral Fee Task Force in January 2003. The Task Force, chaired by Richard C. 
Hile of Austin,4 conducted six public hearings and received numerous written comments. In its 
preliminary report, the Task Force concluded that Texas is the only jurisdiction whose attorney 
disciplinary rules expressly allow the payment ofa fee merely for referring or forwarding a case and 
that almost all scholarly commentary, as well as the disciplinary rules of almost every other 
jurisdiction, condemn that practice. Accordingly, in its final report issued May 24, 2004, the Task 
Force proposed that Rule 1.04 ofthe Texas Disciplinary Rules ofProfessional Conduct be amended 
to eliminate the "pure forwarding fee" and to clarify the obligations a Texas lawyer must assume 
before dividing a fee with another lawyer not in the same firm. The Task Force also recommended 
changes to Part VII ofthose rules, relating to attorney advertising. The State Bar Board ofDirectors 
approved these recommendations in public meetings on June 23 and September 17, 2004, and 
requested this Court to submit them to a referendum ofthe membership of the bar. The Board also 
approved the use of electronica]]y transmitted ballots for online voting in the referendum. 

Having studied the State Bar's recommendations, the Court has concluded that the 
amendments to the Texas Disciplinary Rules ofProfessional Conduct drafted and proposed by the 
State Bar should be submitted to a referendum of the membership of the bar using electronically 
transmitted bal1ots. The Court's approval ofthis referendum is not a predetermination ofany legaJ 
issues regarding the proposed rules. 

The Court also concludes that if the proposed amendments are approved, the Court's order 
adopting proposed Rule 8a of the Texas Rules of Civil Procedure should be withdrawn. 

The Court continues to weI come written comment on the proposed amendments. Comments 
should be directed to Lisa Hobbs, Rules Attorney, P.O. Box 12248, Austin TX 78711, or may be 
emailedtoheratLisa.Hobbs@courts.state.tx.us. 

In addition, any person may submit a briefon whether any ofthe amendments to Part VII are 
inconsistent with the free speech guarantees of the state and federal constitutions. A brief should 
contain this docket number and the caption: In re Petition of the State Bar of Texas for Order of 

4 Members of the Task Force besides Mr. Hile were JoAI Cannon-Sheridan of Jacksonville, Alistair Dawson 
ofHouston, Prof. Linda Eads ofDallas, Hon. David Evans ofFort Worth, Ygnacio Garza ofBrownsville, John Hagan 
of Dallas, Hartley Hampton of Houston, Hugh Rice Kelly of Houston, Steven Laird of Fort Worth, Ron Lewis of 
Houston, Steve McConnico ofAustin, Stephen Maxwell ofFort Worth, Lonny Morrison ofWichita Falls, Richard Pena 
of Austin, Prof. Robert Schuwerk of Houston, Hon. Kent Sullivan ofHouston, and Hector Zavaleta ofEl Paso. Ex­
officio members were State Bar President Betsy Whitaker, Chair of the Board Kim Askew, President-elect Kelly Frels, 
and Immediate Past President Guy Harrison. 
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Referendum. A brief must identifY all persons on whose behalf it is submitted and disclose the 
source of any fee paid for the brief. A brief should not exceed 35 pages and should conform to the 
requirements of Rule 9.4 of the Texas Rules of Appellate Procedure, to the extent applicable. An 
original and eleven copies of a brief should be submitted to the Clerk of the Court, along with one 
copy in an electronic format on a standard optical or compact disk. The preferred electronic format 
is Adobe PDF, but WordPerfect and Microsoft Word are acceptable. Briefs must be received before 
3 :00 p.m., November 15,2004. Responsive briefs must be received before 3 :00 p.m., November 29, 
2004. All briefs received will be posted on the Court's website as soon as practical. 

IT IS THEREFORE ORDERED that: 

1. The State Bar ofTexas shall conduct a referendum ofits members on the amendments 
it has proposed to the Texas Disciplinary Rules ofProfessional Conduct, which are attached to this 
Order. 

2. The referendum shall be conducted as follows: 

a. Electronic online voting on the State Bar website shall begin on November 5, 
2004, at 12:01 a.m., and end on November 14, 2004, at 11 :59 p.m. 

b. On November 20,2004, a written ballot shall be sent to each eligible member 
of the State Bar of Texas who did not vote electronically. 

c. No ballot received by the State Bar after 5:00 p.m., December 20,2004, shall 
be counted. 

d. The banot shall be substantial1y in the form attached. 

2. The Clerk is directed to: 

a. file a copy of this Order with the Secretary of State; 

b. cause a copy ofthis Order to be mailed to each registered member ofthe State 
Bar of Texas by publication in the Texas Bar Journal; 

c. send a copy of this Order to each member of the Legislature; and 

d. submit a copy of the Order for publication in the Texas Register. 
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SIGNED AND ENTERED this 1st day of October, 2004. 

Wallace B. Jefferson, ustice 

rJ#.t,u~ 

~~---
SCQ rister, JustIce 
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FORM OF BALLOT 


State Bar of Texas 

Rules Referendum 2004 Ballot 


A. 	 Diyision of Fees: Do you favor the proposed amendment, of Part I of the 
Texas Disciplinary Rules ofProfessional Conduct regarding division offees, 
as published in the November 2004 issue of the Texas Bar Journal? 

o YES o NO 

B. 	 Information of Legal Services: Do you favor the proposed amendment, of 
Part VII of the Texas Disciplinary Rules ofProfessional Conduct regarding 
infonnation about legal services, as published in the November 2004 issue 
of the Texas Bar Journal? 

o YES o NO 
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PROPOSED A]\IENDMENTS TO PART I 

TEXAS DISCIPLINARY RULES OF PROFESSIONAL CONDUCT 


Rule 1.04 Fees 

[No changes in (a)-(e).] 

(f) A division or aglcement arangement for division ofa fee between lawyers who are 
not in the same firm ~haH not may be made unless only if: 

(1) the division is: 

(i) in proportion to the professional services performed by each lawyer; 

(ii) made with a £01 Walding lawyel, or 

(iii) made, by wlitten aglecllIent with the client; with a between lawyer~ 
who assumes joint responsibility for the representation; and 

(2) the client is advi~ed of, and docs not object to, the paIticipation of all the 
lawye15 invo] ved consents in writing to the terms ofthe arrangement prior to the time ofthe 
association or referral proposed. including 

(i) the identity of all lawyers or law firms who will participate in the 
fee-sharing arrangement. and 

(ii) whether fees will be divided based on the proportion of services 
performed or by lawyers agreeing to assume jojnt responsibility for the 
representation. and 

(jii) the share ofthe fee that each lawyer or law firm will receive or, if the 
division is based on the proportion of services perfonned, the basis on which the 
division will be made; and 

(3) the aggregate fee does not violate paragraph (a). 

(g) Every agreement that allows a lawver or law firm to associate other counsel in the 
representation of a person, or to refer the person to other counsel for such representation. and that 
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results in such an association with or referral to a different Jaw firm or a lawyer in such a different 
finn. shall be confirmed by an arrangement conforming to paragraph (fl. Consent by a client or a 
prospective client without knowledge of the information specified in subparagraph (fl(2) does not 
constitute a confirmation within the meaning ofthis rule. No attorney shall collect or seek to collect 
fees or expenses in connection with any such agreement that is not confirmed in that way, except for: 

(]) the reasonable value oflegal services provided to that person: and 

(2) the reasonable and necessary expenses actually incurred on behalf of that 
person. 

(gb) Paragraph (f) ofthis ~le does not plohibit applv to payment to a former partner or 
associate pursuant to a separation or retirement agreement. or to a lawyer referral program certified 
by the State Bar ofTe.xas in accordance with the Texas Lawyer Referral Service Quality Act. Tex. 
Qcc. Code 952.00] et seq .. or any amendments or recodifications thereof. 

Comments: 

[No changes in comments 1-9.] 

Division of Fees 

10. A division offees is a shm jug of a single billing to a client bet ween covering the fee 
~two or more lawyers who are not in the same firm. A division of fees facilitates association of 
more than one lawyer in a matter in which neither alone could serve the client as well, and most 
often is used when the fee is contingent and the division is between a referring or associating lawyer 
initially retained by the client and a trial specialist. Becaose the association of additional cooHsel 
HOl1naHy will lesolt in a fOithel discloso), of client confidCJIces and have a financial impact on a 
client, advance disc10stlie ofthe existence of that plOposed association and clicnt consent geneIaH, 
ale leqohed. "Thuc those cOllseqoUlces will not adse, hOWCtiel, disclos\1le is not mandated by this 
Role. POI example, ifa law)'el hiles a second lawyel fOl consoltatioll and advice on a specialized 
aspect ofa mattu and that comioltiltiOll w ill not llecessitate the disclostli e ofconfidential inrollllatioll 
dnd the lIiting lawyu both absOlbs the entilc cost of the second lawyel's fees and assumes all 
lespollsibility f01 the ad" ice ultimately gi VUl the clicnt, a: di vision offees within the meaning ofthis 
Rule is lIot imohed. See also Comment 3 to Role 5.0~ .. but it applies in all cases in which two or 
more lawyers are representing a single client in the same matter, and without regard to whether 
litigation is involved. Paragraph (f) pennits the lawvers to divide a fee either on the basis of the 
proportion of services they render or if each lawyer assumes ioint responsibility for the 
representation, 
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11. Contingent fee agreements must be in a writing signed by the client and must 
otherwise comply with paragraph (d) of this Rule. 

lt~. Pdlaglaph (f) pellnitslawyas to divide a fee 011 one oftlnee bases. Tlle filst is in 
pI OpOl tiOll to the plOfessional se1\'i ees pel fOlIlled by eaell. TIle second continoes the Texas pI actice 
OfPClluittiIlg a di vision offees witll a fo1 wmding attome),. TIle thhd pwnits fees to be di vided with 
a lawyC1 who, by Wlitten <'lgIeC111ent Witll the client, aSStlllles joint lesponsibiHty [01 the 
leplesC1ltation. The second and the thhd methods pellnit the fees to be divided in any illutually 
agl eeable plOpOl lion. Iftlle t1th d method is osed, a 1a wya may satisfy his 01 hel obligations of"joint 
lespol1!iibilit)''' fOI the lepleSClltatioll eithCl by being an altomey of I ecoId in tlle mattel 01 by 
dischalging the] esponsibilities jJljposcd on a "sapC! vised law),e!" nllda thc:~e 1oles. See Rule 5.02. 
Pal dgI aph (f) does not lequiJe discJostue to the client oftllc shale that each ]al'9,el is to leeei\1e. A 
division ofa fee based on the proportion of services rendered by two or more lawyers contemplates 
that each lawyer is performing substantial legal services on behalf of the client with respect to the 
matter. In particular, it requires that each Iawyer who participates in the fee have performed services 
beyond those involved in initially seeking to aCquire and being engaged by the client. There must 
be a reasonable correlation between the amount or value of services rendered and responsibility 
assumed, and the share of the fee to be received. However. if each participating lawver performs 
substantial legal services on behalfof the client. the agreed division should control even though the 
divisionis not directly proportional to actual work performed. If a division offee is to be based on 
the proportion of services rendered, the arrangement may provide that the allocation not be made 
until the end of the representation. When the allocation is deferred until the end of the 
representation. the terms of the arrangement must incJude the basis by which the division will be 

J3. Joint responsibility for the representation entails ethkal and perhaps financial 
responsibility for the representation. The ethical responsibility assumed requires that a refening or 
associating lawyer make reasonable efforts to assure adequacy of representation and to provide 
adequate client communication. Adequacvofrepresentation requires that the refening or associating 
lawyer conduct a reasonable investigation ofthe client's legal matter and refer the matter to a lawyer 
,,,hom the referring or associating lawyer reasonably believes is competent to handle it. See Rule 
1.01. Adequate attorney-client communication requires that a refening or associating lawyer 
monitor the matter throughout the representation and ensure that the client is informed of those 
matters that come to that lawver's attention and that a reasonable lawver would believe the client 
should be aware. See Rule 1.03. Attending all depositions and hearings, or requiring that copies of 
all pleadings and correspondence be provided a referring or associating lawyer. is not necessary in 
order to meet the monHoring requirement proposed by this rule. These types of activities may 
increase the transactional costs, which ultimately the client will bear, and unless some benefit will 
be derived by the client, they should be avoided. The monitoring requirement is only that the 
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referring lawyer be reasonablv infonned of the matter. respond to client questions, and assist the 
handling lawyer when necessary. Any referral or association ofother counsel should be made based 
solely on the client's best interest. 

14. In the aggregate. the minimum activities that must be undertaken by referring or 
associating lawvers pursuant to an arrangement for a division of fees are substantially greater than 
those assumed by a lawyer who forwarded a matter to other counsel, undertook no ongoing 
obligations with respect to it, and yet received a portion of the handling lawyer's fee once the matter 
was concluded, as was permitted under the prior version ofthis rule. Whether such activities, or any 
additional activities that a lawyer mi ght agree to undertake, suffice to make one lawyer participating 
in such an arrangement responsible for the professional misconduct of another lawyer who is 
participating in it and, if so, to what extent. are intended to be resolved by Texas Civil Practice and 
Remedies Code, ch. 33, or other applicable law. 

15. A client must consent in writing to the terms of the arrangement prior to the time of 
the association or referral proposed. For this consent to be effective, the client must have been 
advised of at least the key features of that arrangement. Those essential tenns, which are specified 
in subparagraph (0(2), are 1) the identity of alllawvers or law firms who will participate in the fee­
sharing agreement. 2) whether fees will be divided based on the proportion of services perfonned 
or by lawyers agreeing to assume ioint responsibilitv for the representation, and 3) the share of the 
fee that each lawyer or law finn will receive or the basis on which the division wiJ] be made if the 
division is based on proportion of service perfonned. Consent by a client or prospective client to 
the referral to or association of other counseL made prior to anv actual such referral or association 
but without knowledge of the infonnation specified in subparagraph (0(2), does not constitute 
sufficient c1ient confinnation within the meaning of this rule. The referring or associating lawyer 
or anv other lawyer who employs another lawyer to assist in the representation has the primary duty 
to ensure full disclosure and compliance with this rule. 

16. Paragraph (g) facilitates the enforcement oftherequirements ofparagraph (fl. It does 
so by providing that agreements that authorize an attorney either to refer a person's case to another 
lawyer, or to associate other counsel in the handJing ofa client's case. and that actually result in such 
a referral or association with counsel in a different law firm from the one entering into the 
agreement, must be confirmed by an arrangement between the person and the lawyers involved that 
confonns to paragraph (0. As noted there. that arrangement must be presented to and agreed to by 
the person before the referral or associa60n between the lawyers involved occurs. See subparagraph 
(0(2), Because paragraph (g) refers to the party whose matter is involved as a "person" rather than 
as a "client," it is not possible to evade its requirements by having a referring lawyer not fonnally 
enter into an attorney-client relationship with the person involved before referring that person's 
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matter to other counsel. Paragraph (g) does provide, however, for recovery in quantum meruit in 
instances where its requirements are not met. See subparagraphs (g)(]) and (g)(2l. 

] 7. What should be done with any otherwise agreed-to fee that is forfeited in whole or 
in part due to a lawyer's failure to comply with paragraph (g) is not resolved by these rules. 

] 8. Subparagraph fO(32 requires that the aggregate fee charged to clients in connection 
wjth a given matter by all ofthe lawvers involved meet the standards ofpara graph (a) - that is, not 
be unconscionable. 

Fee Disputes and Determinations 

122. If a procedure has been established for resolution of fee disputes, such as an 
arbitration or mediation procedure established by a bar association, the lawyer should 
conscientiously consider submjtting to it. Law may prescribe a procedure for detennining a lawyer's 
fee, for example, in representation of an executor or administrator, or when a class or a person is 
entitled to recover a reasonable attorney's fee as part of the measure of damages. All involved 
lawyers should comply with any prescribed procedures. 

PROPOSED AMENDMENTS TO PART VII 

TEXAS DISCIPLINARY RULES OF PROFESSIONAL CONDUCT 


[N.B.: Comments in Article VII are not revised or omitted except as noted under Rule 7.02.) 

Ru1e 7.01 Firm Names and Letterhead 

(a) A lawyer in private practice shall not practice under a trade name, a name that is 
mjsleading as to the identity of the lawyer or lawyers practicing under such name, or a firm name 
containing names other than those ofone or more of the lawyers in the firm, except that the names 
ofa professional corporation, professional association, limited liability partnership, or professional 
limited liability company may contain "P.C.," "PA," "L.L.P.," "P.L.L.c.," or similar symbols 
indicating the nature of the organization, and if otherwise lawful a firm may use as, or continue to 
include in, its name the name or names of one or more deceased or retired members of the firm or 
of a predecessor firm in a continuing line of succession. Nothing herein shall prohibit a married 
woman from practicing under her maiden name. 
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(b) A firm with offices in more than one jurisdiction may use the same name in each 
jurisdiction, but identification ofthe lawyers in an office ofthe finn shall indicate the jurisdictional 
limitations on those not licensed to practice in the jurisdiction where the office is located. 

(c) The name of a lawyer occupying a judicial, legislative, or public executive. or 
administrative position shall not be used in the name ofa firm, or in communications on its behalf, 
during any substantial period in which the lawyer is not actively and regularly practicing with the 
firm. 

(d) A lawyer shall not hold himself or herself out as being a partner, shareholder, or 
associate with one or more other lawyers unless they are in fact partners, shareholders, or associates. 

(e) A lawyer shall not advertise in the public media or seek professional employment 
by wtittcn ~communication under a trade or fictitious name, except that a lawyer who practices 
under a trade-~name as authorized by paragraph (a) of this Rule may use that name in such 
advertisement or such Mitten communication but only if that name is the firm name that appears 
on the lawyer's letterhead, business cards, office sign, fee contracts, and with the lawyer's signature 
on pleadings and other legal documents. 

(f) A lawyer shall not use a firm name, letterhead, or other professional designation that 
violates Rule 7.02(a). 

Comment: 

[No change.] 

Rule 7.02 Communications Concerning a Lawyer's Services 

(a) A lawyer shall not make or sponsor a false or misleading communication about the 
qualifications or the services of any lawyer or firm. A communication is false or misleading if it: 

(I) contains a material misrepresentation offact or law, or omits a fact necessary 
to make the statement considered as a whole not materially misleading; 

(2) contains any reference in a public media advertisement to past successes or 
results obtained unless 
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(j) the communicating lawyer or member ofthe law firm served as Jead 
counsel in the matter giving rise to the recovery. orwas primari1yresponsible for the 
settlement or verdict, 

(ii) the amount involved was actually received by the client. 

(iii) the reference is accompanied by adequate information regarding the 
nature ofthe case or matter and the damages or iniuries sustained by the client. and 

(iv) if the gross amount received is stated, the attorney's fees and 
litjgation expenses withheld from the amount are stated as well: 

(2:J) is likely to create an unjustified expectation about results the lawyer can 
achieve, or states or implies that the lawyer can achieve results by means that violate these 
rules or other law; 

(:r~ compares the lawyer's services with other lawyers' services, unless the 
comparison can be substantiated by reference to verifiable, objective data; 

(I!f~ states or implies that the lawyer is able to influence improperly or upon 
irrelevant grounds any tribunal, legislative body, or public official;'""OI"" 

(5~ designates one or more specific areas ofpractice in an advertisement in the 
public media or in a tv] ilterl solicitation communication unless the advertising or soHciting 
lawyer is competent to handle legal matters in each such area ofpracticej or 

(7) uses an actor or model to portray a client of the lawyer or law firm. 

(b) Rule 7 .02(a)(5~) does not require that a lawyer be certified by the Texas Board of 
Legal Specialization at the time of advertising in a specific area ofpractice, but such certification 
shall conclusively establish that such lawyer satisfies the requirements of Rule 7.02(a)(5:2) with 
respect to the area(s) ofpractice in which such lawyer is certified. 

(c) A lawyer shall not advertise in the public media or state in a solicitation 
communication that the lawyer is a specialist except as permitted under Rule 7.04. 

(d) Any statement or disclaimer required by these rules shall be made in each language 
used in the advertisement or'Wliting solicitation communication with respect to which such required 
statement or disclaimer relates; provided however, the mere statement that a particular language is 
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spoken or understood shaH not alone result in the need for a statement or disclaimer in that 
language. 

Comment: 

1. The Rules within Part VII are intended to regulate communications made for the 
purpose of obtaining professional employment. They are not intended to affect other forms of 
speech by lawyers, such as political advertisements or political commentary, except insofar as a 
lawyer's effort to obtain employment is linked to a matter of current public debate. 

2. This Rule governs al1 communications about a lawyer's services, including 
adverti sements regul ated by R ul e 7.04 and sol i citation communications regu1 ated byRules 7.03 and 
7.05. 'Wbatever means are used to make known a lawyer's services, statements about them shoold 
must be truthful and nondeceptive. 

3. Sub-paragraph (a)(1)recognizes that statements can be misleading both by what they 
contain and what they leave out. Statements that are false or misleading for either reason are 
prohibited. A truthful statement is misleading if it omits a fact necessary to make the lawyer'S 
communication considered as a whole not materiallv misleading. A truthful statement is also 
misleading if there is a substantial likelihood that it will lead a reasonable person to formulate a 
specific conclusion about the lawverorthe lawyer's services for which there is no reasonable factual 
foundation. 

4. The plOhibitions in sSub-paragraph~ (a)(2) ofand (3) recognize that statements that 
may create mr"unjustified expectation~" and in Stlb-palagJaph (a)(3) ofcompalisons oflaw)'CIs' 
SCI viees t1uless those compaIisons "can be stlbstantiated by lefelcnce to velifiablc objective data" 
ale each designated to plevcot JawycHi nom misleadin;g mcmbels of the public as they seek legal 
seI "ices. For example, an advertisement that truthfully reports that a lawyer obtained a jury verdict 
of a certain amount on behalf of a client would nonetheless be misleading ifit were to tum out that 
the verdict was overturned on appeal or later compromised for a substantially reduced amount and 
the advertisement did not disclose such facts as well. Even an advertisement that fully and 
accurately reports a lawyer's achievements on behalfofclients or former clients may be misleading 
ifpresented so as to lead a reasonable person to form an uniustified expectation that the same results 
could be obtained for other clients in similar matters without reference to the specific factual and 
legal circumstances of each client's case. Those PIO visions un] que circumstances would ordinarily 
preclude advertisements in the public media and written solicitation communications that discuss 
the results obtained on behalfofa client, such as the amount ofa damage award"the lawyer's record 
in obtaining favorable settlements or verdicts, as well as those that contain client endorsements. 
Un1ess accompanied by appl0pI iate, pI ominent qtlalificatiolls and disclaimcIs, that infonnatioll can 
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Ieadily mislead pI ospccth e cliellts into belie ving that similal l,snIts call be obtained rol them 
\l\lithollt reference to theil specific factnal and legal cilculllstances. 

5. Sub-paragraph (a)(4) recognizes that comparisons of)awyers' services may also be 
misleading unless those comparisons "can be substanti ated by reference to verifiable objective 
data." Similarly. an unsubstantiated comparison of a lawver's services or fees with the services or 
fees of other lawvers may be misleading if presented with such specificity as would lead a 
reasonable person to conclude that the comparison can be substantiated. Similmly, s~tatements 
comparing a lawyer's services with those of another where the comparisons are not susceptible of 
precise measurement or verification, such as "we are the toughest lawyers in town", "we wi11 get 
money for you when other lawyers can't", or "we are the best law firm in Texas ifyou WaTIt a large 
recovery" can deceive or mislead prospective clients. 

6. The inclusion of a disclaimer or qualifying language may preclude a finding that a 
statement is likely to create uniustified expectations or otherwise mislead a prospective cBent. but 
it wiJ] not necessarilv do so. Unless anv such Qualifications and disclaimers are both sufficient and 
displaved with equal prominence to the information to which they pertain. that information can stm 
readily mislead prospective cHents into believing that similar results can be obtained for them 
without reference to their specific factual and legal circumstances. Consequently, in order not to 
be false, misleading, or deceptive. other of these Rules require that appropriate disclaimers or 
qualifying language must be presented in the same manner as the communication and with equal 
prominence. See Rules 7.04 (9) and 7.05(a) (2), 

7. On the other hand, a simple statement of a lawyer's own qualifications devoid of 
comparisons to other lawyers does not pose the same risk of being misleading and does not fall 
within this Rule so does not violate sub-paragraph (a)(4)' See Rule 7.04 Similarly, a* lawyer 
making a referral to another lawyer may, 01 COOlse, express a good faith subjective opinion 
regarding that other lawyer. 

:1~. Thus, this Rule does not prohibit communication of information concerning a 
lawyer's name or firm name, address and telephone numbers; the basis on which the lawyer's fees 
are determined, including prices for specific services and payment and credit arrangements; nam~ 
of references and with their consent, names of clients regularly represented; and other truthful 
information that might invite the attention of those seeking Jegal assistance. When a 
communication permitted by Rule 7.02 is made in the public media, the lawyer should consult Rule 
7.04 for further guidance and restrictions. When a communication permitted by Rule 7.02 is made 
by a lawyer through a written soJicitation, the lawyer shou1d consult Rules 7.03 and 7.05 for further 
guidance and restrictions. 
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9. Sub-paragraph (a)(5) prohibits a lawver from stating or implying that the lawver has 
an ability to influence a tribunal, legislative body, or other public official through improper conduct 
or upon irrelevant grounds. Such conduct brings the profession into disrepute, even though the 
improper or irrelevant activities referred to are never carried out, and so are prohibited without 
regard to the lawyer's actual intent to engage in such activities. 

Communication of Fields of Practice 

4) O. Paragraphs (a)(5g), (b) and (c) ofRule 7.02 regulate communications concerning a 
lawyer's fields ofpractice and should be construed together with Rule 7.04 or 7.05, as applicable. 
If a lawyer in a public media advertisement or in a written solicitation designates one or more 
specific areas of practice, that designation is at least an implicit representation that the lawyer is 
qualified in the areas designated. Accordingly, Rule 7.02(a)(5,2,) prohibits the designation ofa field 
ofpractice unless the communicating lawyer is in fact competent in the area. 

511. Typically, one would expect competency to be measured by special education, 
training, or experience in the particular area oflaw designated. Because certification by the Texas 
Board ofLegal SpeciaJization involves special education, training, and experience, certification by 
the Texas Board of Legal Specialization conclusively establishes that a lawyer meets the 
requirements ofRule 7.02(a)(52) in any area in which the Board has certified the lawyer. However, 
competency may be established by means other than certification by the Texas Board of Legal 
Specialization. See Rule 7.04(b). 

6.12. Lawyers who wish to advertise in the public media that they specialize should refer 
to Rule 7.04(a), (b) and (c). Lawyers who wish to assert a speciaItyin a written solicitation should 
refer to Rule 7.05(a)(4) and (b)(1). 

Actor Portraval Of Clients 

13. Sub-paragraph (a)(7) further protects prospective clients from false, misleading, or 
deceptive advertisements and solicitations by prohibi6ng the use of actors to portray clients of a 
lawyer or law firm. Other rules prohibit the use of actors to portray lawyers in the advertising or 
soliciting lawver's firm. See Rules 7.04(g), 7.05(a). The truthfulness of such portrayals is 
extremely difficult to monitor, and almost inevitably they involve actors whose apparent physical 
and mental attributes differ in a number of material respects from those of the actual clients 
portrayed. 

Communication in a Second Language 
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9-14. The ability of lawyers to communicate in a second language can facilitate the 
delivery and receipt of legal services. Accordingly, it is in the best interest of the public that 
potential clients by made aware of a lawyer's language ability. A lawyer may state an ability to 
communicate in a second language without any further elaboration. However, ifa lawyer chooses 
to communicate with potential clients in a second language, all statements or disclaimers required 
by the Texas Disciplinary Rules ofProfessional Conduct must also be made in that language. See 
paragraph (d). Communicating some information in one language while communicating the rest 
in another is potentially misleading if the recipient understands only one of the languages. 

Ru]e 7.03 Prohibited So]icitations and Payments 

(a) A lawyer shall not by in-person contact. orbv regulated telephone or other electronic 
contact as defined in paragraph (fl, seek professional employment concerning a matter arising out 
of a particular occurrence or event, or series of occurrences or events, from a prospective client or 
nonclient who has not sought the lawyer's advice regarding employment or with whom the lawyer 
has no family or past or present attorney-client relationship when a significant motive for the 
lawyer's doing so is the lawyer's pecuniary gain. Notwithstanding the provisions ofthis paragraph, 
a lawyer for a qualified nonprofit organization may communicate with the organization's members 
for the purpose of educating the members to understand the law, to recognize legal problems, to 
make intelligent selection of counsel, or to use legal services. In those situations where in-person 
or telephone or other electronic contact is permitted by this paragraph, a lawyer shall not have such 
a contact with a prospective client if: 

(1) the communication involves coercion, duress, fraud, overreaching, 
intimidation, undue influence, or harassment; 

(2) the communication contains information prohibited by Rule 7.02(a); or 

(3) the communication contains a false, fraudulent, misleading, deceptive, or 
unfair statement or claim. 

(b) A lawyer shall not pay, give, or offer to payor give anything ofvalue to a person not 
licensed to practice law for soliciting prospective clients for, or referring clients or prospective 
clients to, any lawyer or firm, except that a lawyer may pay reasonable fees for advertising and 
public relations services rendered in accordance with this Rule and may pay the usual charges of 
a lawyer referral service that meets the requirem ents ofArtiele 3 20d, Re \i ised Statutes Occupati onal 
Code Title 5, Subtitle So Chapter 952. . 
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(c) A lawyer, in order to solicit professional employment, shall not pay, give, advance, 
or offer to pay, give, or advance anything of value, other than actual litigation expenses and other 
financial assistance as permitted by Rule 1.08(d), to a prospective client or any other person; 
provided however, this provision does not prohibit the payment of legitimate referral fees as 
permitted by Rule 1.04(f) or by paragraph (b) of this Rule. 

(d) A lawyer shal1 not enter into an agreement for, charge for, or collect a fee for 
professional employment obtained in violation of Rule 7.03(a), (b), or (c). 

(e) A lawyer shall not participate with or accept referrals from a lawyer referral service 
unless the lawyer knows or reasonably believes that the lawyer referral service meets the 
requirements ofAltic1e 320d, Revised Statutes Occupational Code Title 5, Subtitle B. Chapter 952. 

(f) As used in paragraph (a). "regulated telephone or other electronic contact" means 
any electronic communication initiated by a laWYer or bv any person acting on behalf ofa lawyer 
or law firm that will result in the person contacted communicating in a live, interactive manner with 
any other person by telephone or other electronic means. For purposes of this Rule a website for 
a lawyer or law firm is not considered a communication initiated by or on behalf oftha! lawyer or 
firm. 

Comment: 

[No change.] 

Rule 7.04 Advertisements in the Public Media 

(a) A lawyer shall not advertise in the public media by stating that the lawyer is a 
specialist, except as permitted under Rule 7.04(b) or as follows: 

(1) A lawyer admitted to practice before the United States Patent Office may use 
the designation "Patents," "Patent Attorney," or "Patent Lawyer," or any combination of 
those terms. A lawyer engaged in the trademark practice may use the designation 
"Trademark," "Trademark Attorney," or "Trademark Lawyer," or any combination ofthose 
terms. A lawyer engaged in patent and trademark practice may hold himselfor herselfout 
as specializing in "Inte]]ectual Property Law," "Patent, Trademark, Copyright Law and 
Unfair Competition," or any of those terms. 

(2) A lawyer may permit his or her name to be listed in lawyer referral service 
offices t~at meet the requirements of Al tiele 320d, Re vised Statotcs Occupational Code 
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~~=====================' according to the areas of law in which the lawyer will 

(3) A lawyer available to practice in a particular area oflaw or legal service may 
distribute to other lawyers and publish in legal directories and legal newspapers (whether 
written or electronic) a listing or an announcement ofsuch availability. The listing shaH not 
contain a false or misleading representation of special competence or experience, but may 
contain the kind of information that traditionally has been included in such publications . 

. (b) A lawyer who advertises in the public media: 

(I) shall publish or broadcast the name ofat least one lawyer who is responsible 
for the content of such advertisement7: and 

(2) shall not include a statement that the lawyer has been certified or designated 
by an organization as possessing special competence or a statement that the lawyer is a 
member of an organization the name of which implies that its members possess special 
competence, except that: 

(i) a lawyer who has been awarded a Certificate ofSpecial Competence 
by the Texas Board ofLegal Specialization in the area so advertised, may state with 
respect to each such area, "Board Certified, [area ofspecialization] Texas Board 
of Legal Specialization;" and 

(ii) a lawyer who is a member of an organization the name of which 
implies that its members possess special competence, or who has been certified or 
designated by an organization' as possessing special competence, may include a 
factually accurate statement ofsuch membership ormay include a factually accurate 
statement, "Certified [area ofspecialization] [name ofcertifying organization]," but 
such statements may be made only if that organization has been accredited by the 
Texas Board of Legal· Specialization as a bona fide organization that admits to 
membership or grants certification only on the basis ofobjective, exacting, publicly 
available standards (including high standards ofindividual character, conduct, and 
reputation) that are reasonably relevant to the special training or special competence 
that is implied and that are in excess of the level of training and competence 
general1y required for admission to the Bar; and 

(3) !ShaH state with lcspect to each alta adveJtised in which the lawyei has 110t 

been awzuded a Celtificate of Special Competence by the Texas Doald of Legal 
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Specialization, "Not Cel tified by the Texas Doal d ofLegal Specialization," howneI, ifan 
al etl of 1a w so ad vettised has not been designated as all ru ea in which a la 1'1' yet may be 
awalded a CCltificate of Special eompetCllce by the Texas Doald of Legal Specialization, . . 

the lawyCl Illay also state, "No designation has been made by the Texas Doru d of Legal 
Specialization {Ot a eel tificate of Special Competence in this al ell." shall. in the case of 
infomercial or comparable presentation. state that the presentation is an advertisement: 

(i) both verbally and in writing at its outset, after any commercial 
interruption, and at its conclusion: and 

(jj) in writing during anv portion of the presentation that explains how 
to contact a lawyer or law finn. 

(c) Separate and apart from any other statements, the statements referred to in paragraph 
(b) shall be displayed conspicuously with no abbJ c viatiom;, changes, ox additions ill the qooted 
lrulgoage set {mtll in palag121ph (b) so as to be easily seen 01 and in language easily understood by 
an ordinary consumer. 

(d) Subject to the requirements ofRule§ 7.02 and 7.03 and of paragraphs (a), (b), and 
(c) of this Rule, a lawyer may, either directly or through a public relations or advertising 
representative, advertise services in the public media, such as (but not limited to) a telephone 
directory, legal directory, newspaper or other periodical, outdoor display, radio, or-television, the 
internet. or electronic or digital media. 

(e) All advertisements in the public media for a lawyer or finn must be reviewed and 
approved in writing by the lawyer or a lawyer in the finn. 

(f) A copy or recording ofeach advertisement in the public media and relevant approval 
referred to in paragraph (e), and a record ofwhen and where the advertisement was used, shall be 
kept by the lawyer or finn for four years after its last dissemination. 

(g) In advertisements utilizing video 01 compalablc vistlal images in the public media, 
any person who portrays a lawyer whose services or whose finn's services are being advertised, or 
who narrates an advertisement as if he or she were such a lawyer, shall be one or more of the 
lawyers whose services are being advertised. In adveltiscments utilizing aodio tecOldhlgs, any 
pel son ~ho llanatcs an adveltisemcnt as ifhc OJ she t'i1C1e a lawyCl whose SCI viees 01 whose flIm's 
scnices ale being advelliscd, shaH be one 01 mOle of the Jawyels I'I'hose selViees ale being 
ad v Cllised. 
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(h) Ifan advertisement in the public media by a lawyer or firm discloses the willingness 
or potential wilJingness of the lawyer or firm to render services on a contingent fee basis, the 
advertisement must state whether the client will be obligated to pay all or any portion of the court 
costs and, if a client may be liable for other expenses, this fact must be disclosed. If specific 
percentage fees or fee ranges of contingent fee work are disclosed in such advertisement, it must 
also disclose whether the percentage is computed before or after expenses are deducted from the 
recovery. 

(i) A lawyer who advertises in the public media a specific fee or range of fees for a 
particular service sha11 conform to the advertised fee or range of fees for the period during which 
the advertisement is reasonably expected to be in circulation or otherwise expected to be effective 
in attracting clients, unless the advertisement specifies a shorter period; but in no instance is the 
lawyer bound to conform to the advertised fee or range of fees for a period ofmore than one year 
after the date of publication. 

(j) A lawyer or firm who advertises in the public media must disclose the geographic 
location, by city or town, of the lawyer's or firm's principal office. A lawyer or firm shall not 
advertise the existence of any office other than the principal office unless: 

(1) that other office is staffed by a lawyer at least three days a week; or 

(2) the advertisement states: 

(i) the days and times during which a lawyer will be present at that 
office, or 

(ii) that meetings with lawyers wi]] be by appointment only. 

(k) A lawyer may not, directly or indirectly, pay all or a part of the cost of an 
advertisement in the pubHc media for a lawyer not in the same firm unless such advertisement 
discloses the name and address of the financing lawyer, the reI ationship between the advertising 
lawyer and the financing lawyer, and whether the advertising lawyer is likely to refer cases received 
through the advertisement to the financing lawyer. 

0) Ifan advertising lawyer knows or should know at the time ofan advertisement in the 
public media that a case or matter wi11likely be referred to another lawyer or firm, a statement of 
such fact shan be conspicuously included in such advertisement. . 
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(m) No motto, slogan or jingle that is false or misleading may be used In any 
advertisement in the public media. 

(n) A lawyer shall not include in any advertisement in the public media the lawyer's 
association with a lawyer referral service unless the lawyer knows or reasonably believes that the 
lawyer referral service meets the requirements ofAlticle 320d, Revised Statotes Occupational Code 
Title 5, Subtitle B, Chapter 952. 

(0) A lawyer may not advertise in the pub1ic media as part ofan advertising cooperative 
or venture of two or more lawyers not in the same firm unless each such advertisement: 

(1) states that the advertisement is paid for by the cooperating lawyers; 

(2) names each of the cooperating lawyers; 

(3) sets forth conspicuously the special competency requirements required by 
Rule 7.04(b) oflawyers who advertise in the public media; 

(4) does not state or imply that the lawyers participating in the advertising 
cooperative or venture possess professional superiority, are able to perform services in a 
superior manner, or possess special competence in any area of law advertised, except that 
the advertisement may contain the information pennitted by Rule 7.04(b)(2); and 

(5) does not otherwise violate the Texas Disciplinary Rules of Professional 
Conduct. 

(p) Each lawyer who advertises in the public media as part ofan advertising cooperative 
or venture shaH be individually responsible for: 

(1) ensuring that each advertisement does not violate this Rule; and 

(2) complying with the filing requirements of Rule 7.07. 

(0) If these rules require that specific Qualifications, disclaimers, or disclosures of 
information accompany communications concerning a lawyer's services. the required qualifications. 
disclaimers. or disclosures must be presented in the same manner as the communication and with 
equal prominence. 
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(r) A lawver who advertises on the internet must display the statements and disclosures 
required by Rule 7.04. 

Comment: 

[No change.] 

Rule 7.05 Prohibited Written, Electronic, Or Digital Solicitations 

(a) A lawyer shall not send: m-deliver, or transmit. or knowingly permit or knowingly 
cause another person to send .. ordeliver, or transmit Oll the lawyers behalf, a written, audio, audio­
visual, digital media, recorded telephone message, or other electronic communication to a 
prospective client for the purpose of obtaining professional employment on behalf of any lawyer 
or law firm if: 

(1) the communication involves coercion, duress, fraud, overreaching, 
intimidation, undue influence, or harassment; 

(2) the communication contains infonnation prohibited by Rule 7.02 or fails to 
satisfY each of the requirements of Rule 7.04(a) through (c), and (h&) through (oW that 
would be applicable to the communication ifit were an advertisement in the public media; 
or 

(3) the communication contains a false, fraudulent, misleading, deceptive, or 
unfair statement or claim. 

(b) Except as provided in paragraph (c.f) of this Rule, a written. electronic, or digital 
solicitation communication to prospective clients for the purpose of obtaining professional 
employment: 

(1) shaH confollll to HIe plovisiomi ofRu1e 7.04(<1) Hnough (c), 

------+(9-2)+--<shaIL in the case ofa non-electronically transmitted written communication, 
be plain]ymarked "ADVERTISEMENT" on the1ts first page, ofHlc I'\'litten cOllnlltmicatioll 
and on the face of the envelope also shaH be plailliy matkcd "ADVERTISEMENT," 
110I'\'C9'1, or other packaging used to transmit the communication. lif the written 
communication is in the form of a self-mailing brochure or pamphlet, the word 
"ADVERTISEMENT" shall be: 
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(i) in a color that contrasts sharply with the background color; and 

(ii) in a size of at least 3/8" vertica]]y or three times the vertical height 
of the letters used in the body of such communication, whichever is larger:~ 

(2) shalL in the case of an electronic mail message. be plainly marked 
"ADVERTISEMENT" in the subject portion of the electronic man and at the beginning of 
the message's text; 

(3) shall not be made to resemble legal pleadings or other legal documents; 

(6:1) shall not reveal on the envelope or other packaging or el ectronic mail subject 
line used foMo transmit the communication, or on the outside ofa self-mailing brochure or 
pamphlet, the nature of the legal problem ofthe prospective client or non-client; and 

(7~) shall disc10se how the lawyer obtained the information prompting mteh 
written ~communication to solicit professional employment ifsuch contact was prompted 
by a specific occurrence involving the recipient of the communication or a family member 
of such person(s). 

(c) Except as provided in paragraph (f) of this Rule. an audio, audio-visual. digital 
media, recorded telephone message. or other electronic communication sent to prospective clients 
for the purpose of obtaining professional employment: 

(1) shall. in the case of any such communication delivered to the recipient by 
non-e1ectronic means. plainly and conspicuously state in writing on the outside of any 
envelope or other packaging used to transmit· the communication. that it is an 

. "ADVERTISEMENT"; 

(2) shall not reveal on any such envelope or other packaging the nature of the 
legal problem of the prospective client or non-client; 

(3) shal1 disclose, either in the communication itself or in accompanying 
1r.!ill.smittal message. how the lawver obtained the information prompting such audio, audio­
visual, digital media, recorded telephone message, or other electronic communication to 
solicit professional employment. if such contact was prompted by a specific occurrence 
involving the recipient of the communication or a familv member of such person(s); 

Misc. Docket No. 04-9220 Page 23 of 30 



(4) shall, in the case of a recorded audio presentation or a recorded telephone 
messaQe. plainlv state that it is an advertisement prior to any other words being spoken and 
again at the presentation's or message's concJusi on: and 

(5) shall. in the case ofan audio-visual or digital media presentation, plainly state 
that the presentation is an advertisement: 

(j) both verbally and in writin g at the outset ofthe presentation and again 
at its conclusion: and 

(ii) in writing during any portion of the presentation that explains how 
to contact a lawyer or law finn. 

(cs!) AJI written. audio. audio-visual. digital media. recorded telephone message. or other 
electronic communications made to a prospective client for the purpose of obtaining professional 
employment ofa lawver or law finn must be reviewed and either signed by or approved in writing 
by the lawyer or a lawyer in the finn. 

(d~) A copy of each written, audio. audio-visual, digital media, recorded telephone 
message, or other electronic solicitation communication, the relevant approval thereof, and a record 
of the date of each such communication; the name: arrd-address, telephone number. or electronic 
address to which each such communication was sent; and the means by which each such 
communication was sent shall be kept by the lawyer or finn for four years after its dissemination. 

(e1) The provisions ofparagraph~ (b) and (c}ofthis Ruledonot apply to a written, audio. 
audiovisual. diQital media, recorded telephone messaQe, or other fonn of electronic solicitation 
communication: 

(1) directed to a family member or a person with whom the lawyer had or has 
an attorney client relationship; 

(2) that is not motivated by or concerned with a particular past occurrence or 
event or a particular series of past occurrences or events, and also is not motivated by or 
concerned with the prospective client's specific existing legal problem ofwhich the lawyer 
is aware; 

(3) ifthe lawyer's use ofthe communication to secure professional employment 
was not significantly motivated by a desire for, or by the possibility ofobtaining, pecuniary 
gain; or 
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(4) that is requested by the prospective client. 

Comment: 

[No change.] 

Rule 7.06 Prohibited Employment 

(a) A lawyer shall not accept or continue employment in a matter when the lawyer 
knows OI leasonabl, shoald know that thepelsori who seeks the lawyu '05 Set \'Iiees does 50 as a)esalt 
of condaet plohibited by these I ales that emplovment was procured by conduct prohibited by any 
ofRules 7.0] through 7.05, 8.04(a)(2), or 8.04(a)(9)' engaged in by that lawyer personally or by any 
other person whom the lawyer ordered, encouraged. or knowingly permitted to engage in such 
conduct. 

(b) A lawver shaH not accept or continue emplovment in a matter when the lawyer 
knows or reasonably should know that emplovment was procured by conduct prohibited by any of 
Rules 7.01 through 7.05. 8.04(a)(2)' or 8.04(a)(9)' engaged in by any other person or entity that is 
a shareholder, partner. or member of, an associate in, or of counsel to that lawyer's firm; or by any 
other person whom any of the foregoing persons or entities ordered, encouraged. or knowingly 
permitted to engage in such conduct. 

(c) A lawyer who has not violated paragraph (a) or (b) in accepting emp]ovment ina 
matter shall not continue emplovment in that matter once the lawyer knows or reasonably should 
know that the person procuring the lawyer's employment in the matter engaged in. or ordered. 
encouraged, or knowingly permitted another to engage in. conduct prohibited by any ofRules 7.01 
through 7.05. 8.04(a)(2), or 8.04(a)(9) in connection with the matter unless nothing ofvalue is given 
thereafter in return for that employment. 

Comment: 

[No change.] 

Rule 7.07 	 Filing Requirements for Public AdYertisements and Written, Recorded. 
Electronic, or Other Digita) Solicitations 

(a) Except as provided in paragraph§. td]ic) and (e) ofthis Rule, a lawyer shaH file with 
the Lawye) AdliCltisement and Solicitation Advertising Review Committee of the State Bar of 
Texas, dtlle! befol e 01 COIlCtlll entl} with no later than the mailing or sending by any means, 
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inc1uding electronic, of a written, audio, al1dio-visuaL digital or other electronic solicitation 
communication: 

(1) a copy of the written, audio, audio-visual, digital, or other electronic 
solicitation communication being sent or to be sent to one or more prospective clients for 
the purpose of obtaining professional employment, together with a representative sample 
ofthe envelopes or other packaging in which the communications are enclosed;-mtd 

(2) a completed lawver advertising and solicitation communication application 
form: and 

(Z-l) a check or money order payable to the State Bar ofTexas for the fee set by 
the Board ofDirectors. Such fee shaH be for the sole purpose of defraying the expense of 
enforcing the rules related to such solicitations. 

(b) Except as provided in paragraph (~ofthis Rule, a lawyer shall file with the La l'I1)'ct 

Ad\1Cltisclllcnt and Solicitation Advertising Review Committee of the State Bar of Texas, either 
bero! e OJ COlIctlll entl)' with no later than the first di ssemination of an advertisement in the public 
media, a copy of each of that-the lawyer's advertisements in the public media. The filing shaH 
include: 

(1) a copy of the advertisement in the form in which it appears or-ts-or wiH-be 
dissemi1lated appear upon dissemination, such as a videotape, audiotape, DVD, CD, a print 
copy, or a photograph of outdoor advertising; 

(2) a production script of the advertisement setting forth all words used and 
describing in detail the actions, events, scenes, and background sounds used in such 
advertisement together with a listing of the names and addresses of persons portrayed or 
heard to speak, if the advertisement is in or will be in a fonn in which the advertised 
message is not ful1y revealed by a print copy or photograph; 

(3) a statement of when and where the advertisement has been, is, or will be 
used;-attd 

(4) a completed lawver advertising and solicitation communication application 
form: and 
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(4-~) a check or money order payable to the State Bar of Texas for the fee set by 
the Board ofDirectors. Such fee shall be for the sole purpose ofdefraying the expense of 
enforcing the rules related to such advertisements. 

(c) Except as provided in paragraph (e) of this Rule. a lawyer shall file with the 
Advertising Review Committee of the State Bar of Texas no later than its first posting on the 
internet or other comparable network ofcomputers information concerning the lawyer's or lawyer's 
firm's website. As used in this Rule. a "website" means a single or mu1tiple page file. posted on 
a computer server. which describes a lawveror law finn's practice or qualifications. to which pubHc 
access is provided through publicatjon of a uniform resource locator CURL). The filing shall 
include; 

(]) the intended initial access page of a website: 

(2) a completed lawyer advertising and solicitation communication application 
form: and 

(3) a check or money order payable to the State Bar of Texas for the fee set by 
the Board of Directors. Such fee shall be set for the sole purpose of defraying the expense 
of enforcing the rules related to such websites. 

(eg) A lawyer who desires to secure an advance advisory opinion. referred to as a reguest 
for pre-approval. concerning compliance ofa contemplated t';!litten solicitation communication or 
advertisement may submit to the Lawye:t AdtJCltisCIlIe:tlt and Solicitation Advertising Review 
Committee, not less than thirty (30) days prior to the date of first dissemination; the material 
specified in paragraph (a) or (b) of this Rulc or the intended initial access page submitted pursuant 
to paragraph (c), including the application fonn and required fee; provided however, it shall not be 
necessary to submit a videotape or DVD jfthe videotape or DVD has not then been prepared and 
the production script submitted reflects in detail and accurately the actions, events, scenes, and 
background sounds that will be depicted or contained on such videotapes or DVDs, when prepared, 
as wel1 as the narrative transcript of the verbal and printed portions of such advertisement. 1m: 
advisory opinion of thc LZlt';!YCl AdvcItisement and Solicitation Revie\';l Committee If a lawyer 
submits an advertisement or soHcitation communication for pre-approval. a finding of 
noncompliance by the Advertising Review Committee is not binding in a disciplinary proceeding 
or disciplinary action" but a finding of compliance is binding in favor of the submitting lawyer ~ 
to all materials actual1y submitted for pre-approval if the representations, statements, materials, 
"facts.. and written assurances received in connection therewith are true and are not misleading. The 
finding of compliance constitutes admissible evidence if offered by a party. . 
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(d~ The filing requirements ofparagraphs (a):! m1d-(b). and (c) do not extend to any of 
the following materials, provided those materials comply with Rule 7.02(a) through (cl and. where 
applicable. Rule 7.04(a) through (c): 

(1) an advertisement in the public media that contains only part or all of the 
following information, pHnided the infollnatioll is 110t fAlse 01 misleading: 

(i) the name ofathe lawyer or firm and lawyers associated with the firm, 
with office addresses, electronic addresses. telephone numbers, office and telephone 
service hours, te1ecopier numbers, and a designation of the profession such as 
"attorney," "lawyer," "law office," or "finn"; 

(ii) the fidds particular areas of law in which the lawyer or firm 
adveltises specialization and the statements lequiled bj Rnle 9,04(a) tillongh (c) 
specializes or possesses special competence; 

(iii) the particular areas of law in which the lawyer or firm practices or 
concentrates or to which it limits its practice; 

(irr~ the date of admission of the lawyer or lawyers to the State Bar of 
Texas, to particular federal courts, and to the bars of other jurisdictions; 

(iv) technical and professional licenses granted by this state and other 
recognized licensing authorities; 

('1) foreign language ability; 

(vii) fields oflaw in which one or more lawyers are certified or designated, 
provided the statement of this information is in compliance with Rule 7.02(a) 
through (c); 

(viii). identification of prepaid or group legal service plans in which the 
lawyer participates; 

(mi~ the acceptance or nonacceptance of credit cards; 

(ix) any fee for initial consultation and fee schedule; 
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(xi) other pubHcly available information concerning legal issues, not 
prepared or paid for bv the firm or anv of its lawyers, such as news articles, legal 
artkles, editorial opinions, or other legal developments or events, such as proposed 
or enacted rules, regulations. or legislation; 

(xii) in the case of a website, links to other websites: 

(xW) that the lawyer or finn is a sponsor of a charitable, ClV1C, or 
community program or event, or is a sponsor of a public service announcement; 

(xi~ any disclosure or statement required by these rules; and 

(x~) any other infonnation specified from time to time in orders 
promUlgated by the Supreme Court of Texas; 

(2) an advertisement in the public media that: 

(i) identifies one or more lawyers or a firm as a contributor to a specified 
charity or as a sponsor of a specified charitable, community, or public interest 
program, activity, or event; and 

(ii) contains no information about the lawyers or finn other than name~ 
of the lawyers or finn or both, location of the law offices, and the fact of the 
sponsorship or contribution; 

(3) a 1isting or entry in a regularly published law list; 

(4) an announcement card stating new or changed associations, new offices, or 
similar changes relating to a lawyer or finn, or a tombstone professional card; 

(5) in the case of communications sent, delivered, or transmitted to, rather than 
accessed by. intended recipients. a newsletter. whether written. digital, or electronic, 
provided that it is mailed sent, delivered, or transmitted mailed only to: 

(i) existing or fonner clients; 

(ii) other lawyers or professionals;and or 
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(iii) members of a nonprofit organization that meets the following 
conditions: the primary purposes ofthe organization do not include the rendition of 
legal services; the recommending, furnishing, paying for, or educating persons 
regarding legal services is incidental and reasonably related to the primary purposes 
of the organization; the organization does not derive a financial benefit from the 
rendition oflegaJ services by a lawyer; and the person for whom the legal services 
are rendered, and not the organization, is recognized as the client ofthe lawyer who 
is recommended, furnished, or paid by the organization; 

(6) a Mitten solicitation communication that is not motivated by or concerned 
with a particular past occurrence or event or a particular series ofpast occurrences or events, 
and also is not motivated by or concerned with the prospective client's specific existing 
legal problem of which the Jawyer is aware; 

(7) a WI itten solicitation communication if the lawyer's use of the 
communication to secure professional employment was not significantly motivated by a 
desire for, or by the possibility of obtaining, pecuniary gain; or 

(8) a Mitten solicitation communication that is requested by the prospective 
client. 

(cD Ifrequested by the Lawj'et Adve:!tisement and Solicitation Advertising Review 
Committee, a lawyer shall promptly submit information to substantiate statements orrepresentations 
made or implied in any advertisement in the public media arrdfor ""litten solicitation communication 
by which the lawver seeks paid professional employment. 

Comment: 

[No change.] 
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Friday November 12,2004 


Supreme Court Advisory Committee 


Report of the Rule 523-734 Sub-committee on HB 4 


Judge Tom Lawrence Sub-committee Chair 


Legislative Intent 

1. 	 If the legislature intended that justice courts and small claims courts have a jury 

charge in cases involving exemplary damages, does it also intend that the courts 

give a full jury charge in any civil suit where there is a question ofexemplary 

damages? Or is the jury charge to be partial, with a charge on the exemplary 

damages question only and no charge on any other aspect of the case? 

2. 	 I believe JP courts were not aware of this provision in HB4, or of the older 

provision in Section 41.012 CPRC, and if they had known would have made a 

concerted effort to have JP courts exempted from the jury charge provision. JPs 

will most likely try to get the justice courts exempted from the jury charge 

provision in the upcoming session. It is infonnative that Section 41.012 CPRC 

requiring a jury charge for exemplary damages has been the law since 1995 but as 

far as I know, JP courts have not followed that requirement, because ofRule 554, 

and no alarm has been raised. 

3. 	 The legislative history of House Bill 4 states that it is meant to address "root 

problems" of the court system, including non-meritorious lawsuits, a general 

increase injury awards, and an increase in awards for non-economic damages. 

Many of the bill's provisions address the health care crisis. None of these are 

considered to be major problems in the justice or small claims courts. Damages 

above $5000 are almost never going to be awarded. The $5000 jurisdictional limit 

includes actual damages, compensatory damages, exemplary damages and 

attorney fees as part of the amount in controversy. The rationale for the jury 

charge for exemplary damages is not compelling in justice or small claims courts. 



4. 	 The Rules of Procedure prohibit a jury charge in justice court. The legislature, in 

Government Code Chapter 28, does not address the issue in small claims court. 

JPs typically follow most of the justice court rules for small claims court. Ifthe 

legislature meant for there to be a jury charge in small claims court, presumably it 

would have amended the Government Code to provide for a charge in small 

claims court. Since the legislature has not amended Chapter 28 of the Government 

Code since 1995, presumably it did not intend that the Chapter 41 CPRC 

requirement for a jury charge for exemplary damages apply to small claims court. 

Nor did the legislature amend Chapter 28 in 2003 to require a jury charge 

requiring a unanimous verdict on the issue of exemplary damages. 

Current Practices in JP Court 

5. 	 JP Courts try two different types of civil cases; justice court suits tried under the 

Rules ofEvidence and Civil Procedure, and small claims court cases tried under 

Chapter 28 of the Government Code where the Rules ofEvidence are not in 

effect. 

6. 	 TRCP 554: According to the Justice Court Deskbook, the judge may "instruct" 

the jury with regard to proper jury conduct, however, Rule 554 prohibits the 

justice from giving a charge to the jury in a civil case. Chapter 28 of the 

Government Code does not mention whether or not there is a jury charge in small 

claims suits. It says the jury is provided "as in other civil cases injustice court." 

Although this probably refers to the manner of summoning jurors, the practice in 

the JP courts is to apply the justice court rules for juries to small claims court. If 

the court is required to give a jury charge for the exemplary damages issue but is 

prohibited from giving a charge for any other matters relating to the jury trial isn't 

that going to be confusing? 



7. 	 Another argument against having a jury charge for exemplary damages in JP court 

is found when you look at TRCP 278 which provides that the jury charge is based 

on the written pleadings and the evidence. CPRC 41.012 says the court "shall 

instruct the jury with regard to Sections 41.001, 41.003, 41.010, and 41.011." 

Does Rule 278 apply to 41.012, in other words does a JP court have to provide a 

jury charge on the issue of exemplary damages if the pleadings do not raise the 

issue? IfRule 278 applies to 41.012, then a JP will not have to give a charge if 

the written pleadings and evidence do not raise the issue of exemplary damages. 

Rule 525 allows oral pleadings, and the Government Code only requires a 

statement of the claim be filed. Formal pleading rules do not apply. 

Consequently, in a justice court or small claims jury trial, the first time anyone 

may know the full basis of the plaintiff's claim is at the trial. 

8. 	 Who prepares the jury charge? The parties may be pro se and the judge may not 

have a clerk, so does the judge prepare the charge? Are the pro se parties or 

attorneys given a chance to object to the charge? Typically only about 5% (50 out 

of 1000) sitting JPs are attorneys. 

9. 	 When is the jury charge prepared? In justice court and small claims suits, as 

mentioned above, it may be during the middle of the trial before one knows if the 

plaintiff is requesting exemplary damages and if a charge is necessary. 

10. Justice and small claims courts are not courts of record. Ifa case is appealed, the 

entire case, as well as anything having to do with the jury charge, will be tried on 

a "trial de novo" basis at the county court. It is the general practice among county 

courts to allow a jury charge on the de novo trial of JP court appeals, so any 

problems would be corrected on appeal to county court. 



Conclusions and Recommendations 

11. TRCP 277, 278, & 279 and case law require that a jury charge track the language 

of the statute or regulation and/or contain the elements of the cause of action. 

Under Chapter 41 CPRC, ifthe court has to give a charge on exemplary damages, 

does it also have to include a charge on the elements necessary to sustain the 

grounds for recovery? The jury charge on the elements currently would be 

prohibited under Rule 554, so wouldn't it be confusing to give the jury a charge 

on part ofthe issue but not on another part of the issue? 

12. There is a movement in the legislature to raise the civil jurisdictional limit of the 

JP courts to $10,000. If that happens, perhaps some sort of a general "modified 

charge" for JP courts might be necessary, and the SCAC can look at that next fall. 

13. Attached is a sample jury charge, which may address the requirements of Sections 

41.012 and 41.003, but would solve none of the other problems raised in this 

memo. Also attached is a sample Jury Verdict Form which could be used in JP 

court jury trials and which would allow compliance with the HB 4 provision that 

verdicts awarding exemplary damages be unanimous, and with Rule 554 that the 

JP not charge the jury. 

14. Lastly, I would point out that the question of exemplary damages is not raised 

very often in the JP courts, and to institute a new and potentially confusing 

requirement such as this will cause many problems with little benefit. The best 

recommendation is to make no changes relating to implementing an exemplary 

damages jury charge and allow it to be addressed in the next legislative session 

and if it is not resolved then the SCAC can revisit it next fall. Providing the 

revised Jury Verdict Form will allow compliance with the legislature'S 

requirement that jury verdicts on exemplary damages be unanimous. The form 

can be quickly distributed by the Justice Court Training Center with appropriate 

instructi ons. 



RELEVENT EXCERPTS FROM TEXAS RULES OF COURT 

TRCP 525 ORAL PLEADINGS 

The pleadings shall be oral, except where otherwise specially 

provided; but a brief statement thereof may be noted on the 

docket; provided that after a case has been appealed and is 

docketed in the county (or district) court all pleadings shall be 

reduced to writing. 

Knight v. Department of Pub. Safety, 361 S.W.2d 620,623 

(Tex.App.--Amarillo 1962, no writ). An "appeal from the 

administrative body shall be tried 'in the same manner as a trial in 

the county court on an appeal from the justice court. [TRCP 525] 

provides that in an appeal from the justice court to county court all 

pleadings in a cause which are not already written shall be reduced 

to writing." 

TRCP 554 JUSTICE SHALL NOT CHARGE JURY 

The justice of the peace shall not charge the jury in any cause tried 

in his court before a jury. 
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GOVERNMENT CODE 

CHAPTER 28. SMALL CLAIMS COURTS 

SUBCHAPTER A. GENERAL PROVISIONS 

§ 28.001. SMALL CLAIMS COURT. In each county, there is 
a court of inferior jurisdiction known as the small claims court. 

Acts 1985, 69th Leg., ch. 480, § 1, eff. Sept. 1, 1985. 

§ 28.002. JUDGE. Each justice of the peace sits as 
judge of the small claims court and exercises the jurisdiction 
provided by this chapter. 

Acts 1985, 69th Leg., ch. 480, § 1, eff. Sept. 1, 1985. 

§ 28.003. JURISDICTION. (a) The small claims court 
has concurrent jurisdiction with the justice court in actions by 
any person for the recovery of money in which the amount involved, 
exclusive of costs, does not exceed $5,000. 

(b) An action may not be brought in small claims court by: 
(1) an assignee of the claim or other person seeking to 

bring an action on an assigned claim; 
(2) a person primarily engaged in the business of 


lending money at interest; or 

(3) a collection agency or collection agent. 

(c) A person may be represented by an attorney in small 

claims court. 


(d) This section does not prevent a legal heir from bringing 
an action on a claim or account otherwise within the jurisdiction of 
the court. 

(e) A corporation need not be represented by an attorney in 

small claims court. 


Acts 1985, 69th Leg., ch. 480, § 1, eff. Sept. 1, 1985. Amended 
by Acts 1987, 70th Leg., ch. 745, § 3, eff. June 20, 1987; Acts 
1989, 71st Leg., ch. 501, § 1, eff. Aug. 28, 1989; Acts 1989, 
71st Leg., ch. 802, § 4, 5, eff. Sept. 1, 1989; Acts 1991, 72nd 
Leg., ch. 776, § 4/ eff. Sept. 1, 1991. 

11110/21 

§ 28.004. FEES. Fees in small claims court are/ except 
as provided by Subchapter E, Chapter 118/ Local Government Code/ 
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the same as those for cases in justice courts. 

Acts 1985, 69th Leg., ch. 480, § I, eff. Sept. I, 1985. Amended 
by Acts 1987, 70th ., ch. 974, § 3, eff. Sept. I, 1987; Acts 
1989, 71st Leg., ch. I, § 19(b), eff. Aug. 28, 1989; Acts 1989, 
71st Leg., ch. 2, § 8.26, eff. Aug. 28, 1989. 

§ 28.005. SUPPLIES. The commissioners court shall 
furnish to the justices of the peace a reasonable number of blank 
forms, docket books, and other suppl necessary the small 
claims court. 

Acts 1985, 69th ., ch. 480, § I, f. Sept. I, 1985. 

§ 28.006. SMALL CLAIMS COURT SEAL. (a) The 
commissioners court shall furnish to each judge of a small claims 
court a seal that has a star with five points in center. The 

must also have ItSma11 Claims Court, County, Texas!! 
and any applicable precinct number on it. 

(b) The may be attached to all process other than 
subpoenas issued out of the small claims court and may be used to 
authenticate the ficial acts of the clerk and the judge of the 
small claims court. 

(c) The may be affixed by a seal press or stamp that 
embosses or prints the seal. 

Added by Acts 1991, 72nd Leg., ch. 747, § 2, eff. 1,1991. 

SUBCHAPTER B. INSTITUTION OF CLAIM 

§ 28.011. VENUE. An action in small aims court must 
be brought in the county and precinct in which the defendant 
resides, except that: 

(1) an action on an obligation the defendant has 
contracted to perform in a certain county may be brought in that 
county; and 

(2) an action which venue is proper under Section 
15.099, Civil ce and Remedies Code, may brought as 
provided by that section. 

Acts 1985, 69th ., ch. 480, § I, eff. Sept. I, 1985. Amended 
by Acts 1985, 69th Leg., ch. 480, § 25, eff. Sept. I, 1985; Acts 
1987, 70th Leg., ch. 148, § 2.31, eff. Sept. I, 1987. 

§ 28.012. INSTITUTION OF ACTION. (a) To institute an 
action in small aims court, the claimant, attorney for the 
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claimant, or authorized agent of the claimant must: 
(1) appear before the judge or the clerk of the court 

and file a statement of the claim under oath; or 
(2) file a sworn statement of the claim with the judge 

or clerk of the court. 
(b) The statement must be in substantially the following 

form: 
In the Small Claims Court of County, Texas 
A. 	 B. , Plaintiff 


vs. 

C. D. , 	 Defendant 

State of Texas 

County 	of 
A. B., whose post office address is 


___________ (Street and Number), (City), 

County, Texas, being duly sworn, on his oath deposes 


and says that C. D., whose post office address is 

___________________ (Street and Number), _______ (City), 


County, Texas, is justly indebted to him in 

the sum of Dollars and Cents ( , for 


(here the nature of the claim should be stated in concise form and 

without technicality, including all pertinent dates), and that 

there are no counterclaims existing in favor of the defendant and 

against the plaintiff, except 


Plaintiff 

Subscribed and sworn to before me this ___day of , 19 

Judge 
By: 

Clerk 

Acts 1985, 69th Leg., ch. 480, § I, f. Sept. I, 1985. Amended 

by Acts 1987, 70th Leg., ch. 745, § 4, eff. June 20, 1987; Acts 

1989, 71st Leg., ch. 802, § 6, eff. Sept. I, 1989. 


§ 28.013. CITATION. (a) On filing the statement and 

payment of the filing fee, the judge or clerk shall issue process in 

the manner provided for a case in justice court. 


(b) Citation is served by an officer of the state authorized 

to serve other citations. 


(c) Citation may be served in any manner authorized for 

service of citation in a district court, county court, or justice 
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court. 

Acts 1985, 69th Leg., ch. 480, § I, eff. Sept. 1, 1985. Amended 
by Acts 1989, 71st Leg., ch. 802, § 7, eff. Sept. 1, 1989. 

§ 28.014. MOTION TO TRANSFER VENUE. The defendant may 
file a written motion to transfer venue as provided by the rules 
governing justice courts. The final ruling of the judge on the plea 
is interlocutory and may be appeal only with an appeal of the 
final judgment. 

Acts 1985, 69th Leg., ch. 480, § I, eff. Sept. I, 1985. Amended 
by Acts 1989, 71st Leg., ch. 802, § 8, eff. Sept. I, 1989. 

SUBCHAPTER C. HEARING 

§ 28.031. FAILURE TO APPEAR. (a) If a defendant who 

has been served with citation fails to appear at the time and place 

specif in the tation, the judge shall enter a default judgment 

for the plaintiff in the amount proved to be due. The judge may set 

aside the default judgment if, not later than the loth day after the 

default judgment is signed, the defendant files with the court a 

written motion showing good cause for setting aside the judgment. 


(b) If the plaintiff does not appear, the judge may enter an 

order dismissing the action without prejudice. The judge may set 

the case trial if, not later than the lOth day after the judge 

dismisses action, the plaintiff files with the court a written 

motion showing good cause to set aside the dismissal. 


Acts 1985, 69th ., ch. 480, § I, eff. Sept. I, 1985. Amended 

by Acts 1989, 71st Leg., ch. 802, § 9, eff. Sept. I, 1989. 


§ 28.032. POSTPONEMENT. The judge may grant a 

postponement or continuance only for good cause shown. 


Acts 1985, 69th Leg., ch. 480, § I, eff. Sept. I, 1985. 

§ 28.033. HEARING. (a) If both part appear, the 

judge shall proceed to hear the case. 


(b) Formal pleading other than the statement is not 

red. 


(c) judge shall hear the testimony of the parties and 

the witnesses that the parties produce and shall consider the other 

evidence offered. 


(d) The hearing is informal, with the sole object being 

to dispense speedy justice between the parties. 
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(e) Reasonable discovery in small claims court shall be 
permitted. Discovery is limited to that considered appropriate and 
permitted by the judge. 

Acts 1985, 69th Leg., ch. 480, § 1, eff. Sept. 1, 1985. Amended 
by Acts 1989, 71st Leg., ch. 802, § 10, eff. Sept. I, 1989. 

§ 28.034. DUTY OF JUDGE TO DEVELOP CASE. The judge 
shall develop the facts of the case, and for that purpose may 
question a witness or party and may summon any party to appear as a 
witness as the judge considers necessary to a correct judgment and 
speedy disposition of the case. 

Acts 1985, 69th Leg., ch. 480, § I, eff. Sept. I, 1985. 

§ 28.035. JURY TRIAL. (a) A party is entitled to a 
jury trial if the requesting party fi s a request with the court 
not later than one day before the date on which the hearing is to be 
held and at the same time pays the jury fee to the judge. 

(b) The jury is provided as in other civil cases in justice 

court. 


Acts 1985, 69th Leg., ch. 480, § 1, f. Sept. I, 1985. 

SUBCHAPTER D. JUDGMENTj APPEALj EXECUTION 

§ 28.051. JUDGMENT. (a) On conclusion of the hearing, 
the judge shall render judgment as the justice of the case requires. 

(b) If the judgment is against the defendant, the defendant 
shall pay the judgment immediately. 

Acts 1985, 69th Leg., ch. 480, § I, f. Sept. I, 1985. 

§ 28.052. RIGHT TO APPEAL. (a) If the amount in 
controversy, exclusive of costs, exceeds $20, a dissatisfied party 
may appeal the final judgment to the county court or county court at 
law. 

(b) Appeal is in the manner provided by law for appeal from 
justice court to county court. 

Acts 1985, 69th Leg., ch. 480, § 1, eff. Sept. 1, 1985. 

11110/21 

§ 28.053. HEARING ON APPEAL. (a) The county court or 
county court at law shall dispose of small claims appeals with 1 
convenient speed. 
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(b) Trial on appeal is novo. No further pleadings are 
required and the procedure is the same as in small claims court. 

(c) All costs not previously paid by parties accrue 
until judgment is rendered on the appeal. 

(d) Judgment of the county court or county court at law on 
the appeal is final. 

Acts 1985, 69th Leg., ch. 480, § 11 eff. Sept. I, 1985. 

§ 28.054. ENFORCEMENT OF JUDGMENT. If the defendant 
fails to make immediate payment on the judgment, the judgment may be 
enforced as in justice court. 

Acts 1985, 69th Leg. I ch. 480 1 § I, eff. Sept. I, 1985. Amended 
by Acts 1987, 70th Leg., ch. 745 1 § 5, eff. June 20, 1987. 

§ 28.055. JUDGMENT NOT CLAIMED BY PLAINTIFF. (a) If a 

fendant has not paid a judgment in favor of the plaintiff and the 
plaintiff's whereabouts are unknown, the defendant shall use due 
diligence to locate the plaintiff. The defendant must send a letter 
by registered or certified mail l return receipt requested, to the 

aintiff's last known address and to the address appearing in the 
plaintiff's statement of his claim or other court record. 

(b) If the plaintiff is not located the use due 
diligence, the defendant may pay to the court the amount owed under 
the judgment. The judge shall immediately execute a release of the 
judgment on behalf of the plaintiff and deliver the release to the 

fendant. 
(c) The amount paid to the court is held in trust the 

plaintiff, and at least once a month the court shall pay those trust 
funds to the county clerk. The clerk shall deposit the trust funds 

the county erk's trust fund account in the county treasury. 
funds shall be deposited l and may be withdrawn, in same 

manner as trust funds deposited in district or county court to abide 
the result of a legal proceeding. 

Acts 1985 1 69th Leg., ch. 480, § I, eff. Sept. I, 1985. 
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Din either case, the movant has the 
burden of proof on the motion. 

o 	5. A party may move for, or the court on its 
own motion may grant. a directed verdict after 
the opposing party rests or closes or after all 
the evidence has been presented. 

o 	6. If a motion for directed verdict is not granted 
at one stage, another such motion may still be 
considered and granted at the court's 
discretion. at a succeeding stage. 

D. 	Submitting Case to Jury 

o 	1. In justice court, the judge may "instruct" the 
jury with regard to proper jury conduct; 
however, a rule of procedure prohibits the 
justice from giving a charge to the jury in a civil 
case. [Rule 554, T.R.C.P.] 

VIII. TRIAL PROCEDURE - CIVIL TRIAL - JURY TRIAL 
REL. DATE 03/01 

CIVIL VOLUME 

of action is insufficient to raise 
an issue of fact. [ITT 
Consumer Financial Corp. v. 
Tovar, 932 S.W. 2d 147, 159 
(Tex. App. - EI Paso, 1996, 
writ denied).] 

Courts have frequently held 
that to succeed on a "no 
evidence" motion the movant 
mu st show there was not even 
a mere scintilla or glimmer of 
evidence. In the "established 
as a matter of law" motion, the 
movant must meet the burden 
of proof on the elements of the 
claim. [Wicker, Texas 
Practice: Civil Trial and 
Appel/ate Procedure, Vol. 30 § 
52] 

The court would be safe to 
decline a motion for direct 
verdict against a party until 
that party has had a chance to 
present its evidence. 

The movant does not waive 
the right to put on evidence, if 
the motion fails. [Wicker, 
Texas Practice Civil Trial and 
Appellate Procedure, Vol. 30 § 
53; Eberstadt v. State, 45 
S.W. 1007, 1008 (Tex. 1898).] 

In district court and county 
court, after the parties have 
completed the presentation of 
evidence and before argument 
to the jury, the court prepares 
and delivers to the jury a 
charge which instructs the jury 
on the law applicable to the 

PAGE 292 
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o 	2. The jury in justice court is the judge of the 
law and the facts. [Hedrick v. McLaughlin, 214 
S.W. 985, 986 (Tex. Civ. App. - Amarillo 1919, 
no writ). 

o 	3. The jury may decide the case in the 
courtroom or retire to some other place for 
deliberation. 

o 	The court may permit the jurors to separate 
temporarily for the night and at meals and 
for other purposes. [Rule 282, TR.C.P.] 

o 	The jury may take with them any written 
evidence admitted during the trial, except 
any depositions of witnesses. [Rule 281, 
T.R.C.P.] 

o 	4. The jurors shall appoint one of their number 
to serve as presiding juror. [Rule 282, T.R.C.P.] 

o 	5. The jury may communicate with the judge 
through the officer in charge of them. 

o 	6. If the jury has a question or needs further 
instructions, the officer must inform the court; 
the jury may then, in open court and through 
the presiding juror, communicate with the court 
either orally or in writing. [Rule 285, T.R.C.P.] 

o 	During their deliberations. the jury must not 
communicate with anyone else about the 
case and shall be so instructed by the court. 
[Rules 283, 284, T.R.C.P.1 

o 	7. A jury shall be discharged if it fails to agree 
to a verdict after being kept together for a 
reasonable time. 

o 	If there is time left on the same day, the 
judge may impanel another jury to try the 

VIII. TRiAl PROCEDURE­

REL DATE 03/01 


CIVIL VOLUME 

case and which may submit 
the issues of fact in the case 
for the jury to answer. [Rules 
217,272,275, T.R.C.P.] 

If the jury retires from the 
courtroom, they must be kept 
together in some convenient 
place under the charge of an 
officer until they agree on a 
verdict or are discharged by 
the court. 
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to matters or issues that are undisputed,82 immaterial,83 or unsup­
ported by evidence.84 On the contrary, an instruction is erroneous 
if it ignores or excludes pleaded issues or defenses that are 
supported by evidence.8Ii Rights in this respect must be determined 

from court as to what acts would 
constitute valid and binding ratifica­
tion. Chapman v Guaranty State Bank 
(1927, CA) 297 SW 545, writ ref. 

82. Pecos & N. T. R. Co. v Meyer 
(1913, CA) 155 SW 309, writ ref. 

83. Kansas C, M. & O. R. Co. v 
Starr (1917, CA) 194 SW 637. writ 
ref. 

84. Ward v Wheeler (1857) 18 Tex 
249. 

Where fact is shown so conclusively 
that court can assume it as matter of 
law. it is not error to refuse to submit 
it. Kansas City S. R. Co. v Rosebrook­
Josey Grain Co. (1908) 52 CA 156, 
114 SW 436 (fact that appellant was 
common carrier). 

Court was not justified in submitting 
issue as to condition of shipment on its 
arrival where evidence clearly showed 
that shipment was in good condition 
when received by carrier and in dam­
aged condition on its arrival at desti­
nation. Galveston. H. & S. A. R. Co. v 
Tullis (1928, CAl 8 SW2d 247. writ 
dism woj. 

85. Hom v Western Union Tel. Co. 
(1917) 109 Tex 229. 194 SW 386, on 
reh 109 Tex 234, 205 SW 831; Pan­
handle & S. F. R. Co. v Kornegay 
(1921, Com) 227 SW 1100; Texas & 
N. O. R. Co. v Harrington (1921, 
Com) 235 SW 188; Pearson v Texas & 
N. O. R. Co. (1922, Com) 238 SW 
1108; Texas E. R. Co. v Jones (1922, 
Com) 243 SW 980; EI Paso & S. W. 
R. Co. v Lovick (1919, CA) 210 SW 
283, affd 110 Tex 244, 218 SW 489. 
error dismd 254 US 659. 65 LEd 462. 

41 S Ct 6; Thomas V Corbett (1919, 
CA) 211 SW 806; Schaff v Hollin 
(1919, CAl 213 SW 279, writ ref; 
Chicago, R. I. & G. R. Co. v Wentzel 
(1919. CA) 214 SW 710; Chicago. R. 
I. & G. R. Co. v Shockley (1919, CAl 
214 SW 716; Long v Calloway (1920, 
CA) 220 SW 414; Thornhill v Kansas 
C.• M. & O. R. Co. (1920, CAl 223 
SW 490, writ ref; Jefferson & N. W. 
R. Co. v Blair'(1920. CA) 224 SW 
546, writ dism w 0 j; Cass v Green 
(1920, CAl 224 SW 938; American 
Nat. Ins. Co. v Allen (1920, CAl 226 
SW 823; Haverbekken v Johnson 
(l921, CAl 228 SW 256; Eastern 
Texas Electric Co. v Kappe (1921. 
CA) 235 SW 253. writ ref; Wichita 
Falls, R. & F. W. R. Co. v Mendoza 
(1922, CAl 240 SW 570; Robins v 
Connolly (1922. CA) 241 SW 244; 
Thomason v Hawley (1922. CA) 242 
SW 521, writ ref; Thomason v Powers 
(1922, CA) 242 SW 525, writ ref; 
Wichita V. R. Co. v Meyers (1922, 
CA) 248 sw 444; Texas E. Ry. v 

. Worthy (1923. CA) 250 SW 710, writ 
dism w 0 j; st. Louis S. R. Co. v 
Austin (1923, CA) 254 SW 519; Farm­
ers' State Bank & Trust Co. v Gorman 
Home Refinery (1925, CA) 273 SW 
694. affd (Com) 3 SW2d 65; Rutland v 
St. Louis, S. F. & T. R. Co. (1925, 
CAl 274 SW 284, affd (Com) 292 SW 
182; Barton v Lary (1926, CAl 283 
sw 920; Dismukes v Gilmer (1926, 
CAl 286 SW 495; Burson v First Nat. 
Bank (1927, CA) 299 SW 927; Texas 
Electric Service Co. v Kinkead (1931, 
CAl 36 SW2d' 1052, writ ref; McCrea 
v Underwood (1934, CAl 73 SW2d 
593. 
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jOrl is erroneous 
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st be determined 

as v Corbett (1919, 
16· Schaff v Hollin
SVV 279, writ ref; 

:3 . :Eo. Co. v Wentzel 
W 710; Chicago, R. 
Shockley (1919, CA) 
.g v Calloway (1920, 
· Thornhill v Kansas 
'Co_ (1920, CA) 223 
'. Jefferson & N. W. 
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SW 938; American 
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CA) 241 SW 244; 
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'. T:ltomason v Powers 
; So.W 525, writ ref; 
Co_ v Meyers (1922, 
144; Texas E. Ry. v 
:A) 250 SW 710, writ 

Louis S. R. Co. v 
1\) :::254 SW 519; Farm­
k T'rust Co. v Gorman 
(I '925, CA) 273 SW 
3 SW2d 65; Rutland v 
· &::. T. R. Co. (1925, 
14, ;affd (Com) 292 SW 
Lary (1926, CA) 283 
.ukes v Gilmer (1926, 
)5' :Burson v First Nat. 
1\,.) ::299 SW 927; Texas 
· Co. v Kinkead (1931, 
1052, writ ref; McCrea 
(1~34, CA) 73 SW2d 
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TRIAL 	 § 107 

in the light of conditions as they exist when the charge is given,S6 
not after the verdict has been returned.87 

A justice of the peace, on the other hand, is prohibited from 
charging the jury.S8 This prohibition does not embrace cases in the 
county court, so that the county court is not precluded from 
giving a charge in a case appealed from a justice's court.B9 

§ 107. -Right to submission of questions 

The court must, under the Rules of Civil Procedure, submit the 
cause on broad form questions whenever feasible. Under the 
former version of this rule, the court was required to submit a 
case on special issues on the request of a party, unless the nature 
of the suit was such that it could not be determined in this way, 
or unless good cause was shown for sub~ission on a general 
charge.90 But where no request had been interposed, the court 
could exercise discretion regarding submission of a cause on 
special issues.91 

86. Burnett v Rutledge (1955, CA 
Amarillo) 284 SW2d 944, writ ref 
n r e; Pacific Finance Corp. v Donald 
(1955, CA Beaumont) 286 SW2d 260. 

. Charge must be viewed as of time it 
was prepared. Atchison, T. & S. F. R. 
Co. v Acosta (1968, CA Houston (Ist 
Dist» 435 SW2d 539, writ ref n r e. 

87. State v Schlick (1944) 142 Tex 
410, 179 SW2d 246; Sam v Sullivan 
(1945, CA) 189 SW2d 69, writ ref 
w 0 m; Southwestern Greyhound 
Lines, Inc. v Dickson (1949, CA) 219 
SW2d 592; Coffey v Ft. Worth & D. 
R. Co. (1955, CA Eastland) 285 SW2d 
453. 

Right of plaintiff, under former law, 
to submission of issue of discovered 
peril was not affected by finding of 
jury that plaintiifs injury was result of 
unavoidable accident. Rogers v Cotton 
(1931, CA) 42 SW2d 173, writ dism 
woj. 

71 Tex Jur 3d 

88. RCP Rule 554 (providing that 
justice of peace may not charge jury in 
any cause tried in his or her court 
before jury). 

It is apparent from several statutes 
that it was intention of legislature that 
in justice court jury should be judge of 
law as well as of facts. Hedrick v 
McLaughlin (1919, CA) 214 SW 985. 

89. Hedrick v McLaughlin (1919, 
CA) 214 SW 985. 

90. See § 103. 

91. Padgett v Hines (1917, CA) 192 
SW 1122, writ dism w 0 j; Penelope 
Real Estate Co. v Dawson (1918, CA) 
206 SW 702; Ellis v Haynes (1919, 
CA) 216 SW 249; Oliver v Forney 
Cotton Oil & Ginning Co. (1921, CA) 
226 SW 1094. 

Federal practice, including Fed RCP 
Rule 49 does not require federal court, 
as matter of law, to submit special 
issues of fact to jury, and court may, 
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Cause No. 
--~-

JURY CHARGE 


EXEMPLARY DAMAGES 


IN THE JUSTICE COURT 
Plaintiff 
vs. ~SCOUNTY,TEXAS 

Defendant PRECINCT 4, POSITION 2 

MEMBERS OF THE JURY: 

YOU, THE JURY, AS THE TRIER OF FACT, MUST MAKE THE 
DETERMINATION WHETHER TO AWARD EXEMPLARY DAMAGES, AND 
THE AMOUNT OF EXEMPLARY DAMAGES TO AWARD. 

BEFORE YOU MAKE AN AWARD OF EXEMPLARY DAMAGES, YOU SHALL 
CONSIDER THE FOLLOWING DEFINITIONS AND PURPOSES OF 
EXEMPLARY DAMAGES. 

(1) "Claimant" means a party, including a plaintiff, counterclaimant, cross- claimant, or 
third-party plaintiff, seeking recovery of damages. In a cause of action in which a party 
seeks recovery of damages related to injury to another person, damage to the property of 
another person, death of another person, or other harm to another person, "claimant" 
includes both that other person and the party seeking recovery ofdamages. 

(2) "Clear and convincing" means the measure or degree ofproof that will produce in the 
mind of the trier of fact a firm belief or conviction as to the truth of the allegations sought 
to be established. 

(3) "Defendant" means a party, including a counterdefendant, cross-defendant, or third­
party defendant, from whom a claimant seeks relief. 

(4) "Economic damages" means compensatory damages intended to compensate a 
claimant for actual economic or pecuniary loss; the term does not include exemplary 
damages or noneconomic damages. 



(5) "Exemplary damages" means any damages awarded as a penalty or by way of 
punishment but not for compensatory purposes. Exemplary damages are neither 
economic nor noneconomic damages. "Exemplary damages" includes punitive damages. 

(6) "Fraud" means fraud other than constructive fraud. 

(7) "Malice" means a specific intent by the defendant to cause substantial injury or harm 
to the claimant. 

(8) "Compensatory damages" means economic and noneconomic damages. The term 
does not include exemplary damages. 

(9) "Future damages" means damages that are incurred after the date of the judgment. 
Future damages do not include exemplary damages. 

(10) "Future loss of earnings" means a pecuniary loss incurred after the date of the 
judgment, including: 

(A) loss of income, wages, or earning capacity; and 

(B) loss of inheritance. 

(11) "Gross negligence" means an act or omission: 

(A) which when viewed objectively from the standpoint of the actor at the time of its 
occurrence involves an extreme degree of risk, considering the probability and 
magnitude of the potential harm to others; and 

(B) of which the actor has actual, subjective awareness of the risk involved, but 
nevertheless proceeds with conscious indifference to the rights, safety, or welfare of 
others. 

(12) "Noneconomic damages" means damages awarded for the purpose of compensating 
a claimant for physical pain and suffering, mental or emotional pain or anguish, loss of 
consortium, disfigurement, physical impairment, loss of companionship and society, 
inconvenience, loss of enjoyment oflife, injury to reputation, and all other nonpecuniary 
losses ofany kind other than exemplary damages. 

(13) "Periodic payments" means the payment of money or its equivalent to the recipient 
of future damages at defined intervals. 

Exemplary damages may be awarded only if the claimant proves by clear and convincing 
evidence that the harm with respect to which the claimant seeks recovery ofexemplary 
damages results from any of the following: 

(1) fraud; (2) malice; or (3) gross negligence. 



The claimant must prove by clear and convincing evidence the elements of exemplary 
damages as provided by law. This burden of proof may not be shifted to the defendant or 
satisfied by evidence ofordinary negligence, bad faith, or a deceptive trade practice. 

Exemplary damages may also be awarded if the claimant relies on a statute establishing a 
cause of action authorizing exemplary damages in specified circumstances or in 
conjunction with a specified CUlpable mental state. In this situation, exemplary damages 
may be awarded only if the claimant proves by clear and convincing evidence that the 
damages result from the specified circumstances or culpable mental state. 

In determining the amount of exemplary damages, you, the Jury, shall consider evidence, 
if any, relating to: 

(1) the nature of the wrong; 
(2) the character of the conduct involved; 
(3) the degree ofculpability of the wrongdoer; 
(4) the situation and sensibilities of the parties concerned; 
(5) the extent to which such conduct offends a public sense ofjustice and 

propriety; and 
(6) the net worth ofthe defendant. 

YOU ARE INSTRUCTED THAT, IN ORDER FOR YOU TO FIND EXEMPLARY 
DAMAGES, YOUR ANSWER TO THE QUESTION REGARDING THE 
AMOUNT OF SUCH DAMAGES MUST BE UNANIMOUS. 

JUDGE TOM LAWRENCE 





-------------------

-----

CV-Jury VerdictlExemplary Damages Form 

Case Number: 

§ In the Justice Court 
Plaintiff § 
vs. § Harris County, Texas 

§ 
Defendant § Precinct _, Place 

VERDICT FOR THE PLAINTIFF 

We, the Jury, find the Plaintiff, , do have and recover of the Defendant, 


________ the sum of$ Dollars in compensatory damages, 


Dollars in exemplary damages, attorney's fees of Dollars, together with court costs of 


Dollars. 

(presiding Juror) 

**AT LEAST 5 OUT OF 6 JURORS MUST AGREE ** ALL 6 JURORS MUST AGREE TO AWARD 
ON THE VERDICT FOR COMPENSATORY EXEMPLARY DAMAGES, AND THE AMOUNT 
DAMAGES, ATTORNEY'S FEES, AND COURT OF DAMAGES TO AWARD. THE JURORS 
COSTS. THE JURORS MUST SIGN BELOW: MUST SIGN BELOW: 





11ie Supreme Court of'I'ex..as 

CHIEF JUSTICE CLERK 

THOMAS R. PHIlliPS 201 West 14th Street Post Office Box J2248 Austin TX 78711 ANDREW WEBER 
Telephone: 512/463-1312 Facsimile: 5121463-1365 

JUSTICES 
NATHAN L HECHT EXECUTIVE ASSISTANT 
CRAIG T. ENOCH WILLIAM L WILLIS 
PRISCILLA R. OWEN 
HARRIET O'NEILL 
WALLACE B. JEFFERSON 
MICHAEL H. SCHNEIDER June 16, 2003 

ADMINISTRATIVE ASSISTANT 
NADINE SCHNEIDER 

STEVEN WAYNE SMITH 
DALE WAINWRIGHT 

Mr. Charles L. Babcock, Chainnan 
Supreme Court Advisory Committee 
Jackson Walker 
901 Main Street, Suite 6000 
Dallas TX 75202-3797 

Dear Chip: 

As you know, the Seventy-Eighth Legislature has delegated to the Supreme Court the responsibility for 
drafting rules to implement House Bill 4. Three major assignments are: 

MDL rules: to adopt rules ofpractice and procedure for the judicial panel on multi district litigation created 
by chapter 74, subchapter H of the Government Code (HB 4, § 3.02); 

Offer-of-settlement rules: to promulgate rules implementing chapter 42 ofthe Civil Practice and Remedies 
Code providing for offers of settlement (HB 4, § 2.01); and 

Class action rules: to adopt rules to provide for the fair and efficient resolution of class actions, including 
rules that comply with the mandatory guidelines of chapter 26 of the Civil Practice and Remedies Code 
(HB 4, § 1.01). 

HB 4 also directs that Rule 407(a) of the Texas Rules of Evidence be amended to confonn to Rule 407 of the 
Federal Rules ofEvidence (HB 4, § 5.03). In addition, other rules changes may be necessary or appropriate because 
of the enactment ofHB 4 and other statutes this session. Chris Griesel, the Court's Rules Attorney, has compiled 
the attached list ofpossible changes, which you will see is quite lengthy. This is only a preliminary list. 

The Supreme Court is of the view that the Legislature's delegation of rule-making responsibility to the 
Supreme Court to effectuate the Legislature's policy choices is in the best interests of the administration ofjustice 
and of the people of Texas. The Legislature'S actions this year reconfinn the statement of the Forty-Sixth 
Legislature that "it is essential to place the rule-making power in civil actions in the Supreme Court, whose 
knowledge, experience, and intimate contact with the problems of judicial administration render that Court 
particularly qualified to mitigate and cure these evils (of unnecessary delay and expense to litigants]." Act of 



Mr. Charles L. Babcock, Chairman 	 June 16, 2003 

entirely capable of assisting the Court in discharging its responsibility. 

The following issues are of interest to the Court: 

Rule 407(a), Texas Rules of Evidence: What impediments are there to simply conforming the language to 
Rule 407 of the Federal Rules of Evidence? 

MDL rules: How should the judicial panel function? Where should it meet? When must issues be decided 
by a hearing before the panel and when by submission? May the panel confer and decide issues by 
telephone, by letter, or by email? Where will records be kept? Should policies for decision be stated in the 
rules or left entirely for the panel to set? Assuming that policies should be thoroughly stated in the rules, 
what should those policies be? 

Offer-of-settlement rule: Can the work already done by the Committee on this rule be modified to comply 
with the requirements of HB 4? What additional parameters should be included consistent with those 
requirements? 

Class action rule: In addition to changes required by HB 4's mandatory guidelines, should the rule require 
opt-in classes for certain claims? Assuming that it should, what should those claims be? 

As always, Chip, the Supreme Court extends to you and all of the members of the Committee its deepest 
gratitude. 

Sincerely, 

Nathan L. Hecht 
Justice 

c: 	 The Chief Justice and Justices of the Supreme Court ofTexas 
The Members of the Supreme Court Advisory Committee 
The Members ofthe Jamail Committee 
The Hon. Bill Ratliff 
The Hon. Joe Nixon 
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SUMMARY OF RULES CHANGES TO EXAMThffi 

BilL (section or NATURE OF LEGISLATIVE CHANGE RULES TO EXAMINE 
article affected) 

HB4 

By 12/31/03, the "Supreme Court shall adopt rules to TRCP 42. Consider the 
provide for fair and efficient resolution of class actions". Committee's previous work on s~ Bill lays out some guidelines for class fee recovery 	 the subject, including review 

of previous Jamail committee 
drafts, and make suggestions 

Sec. 1.02 	 Amends cases that are appealable by interlocutory Review TRAP rules, including 
appeal to the Supreme Court and defines "conflicts Rule 53.2 
jurisdiction" 

Sec. 1.03 	 Amends list of cases that may be brought by Review TRAP rules, including 
interlocutory appeal; Allows certain classes of cases to comment to TRAP 29 and 
be stayed pending appellate resolution; defines Rule 53.2 
"conflicts jurisdiction" 

, The effective date of this bill is 9/01/03 and appeals to Does the Court need to take 
all appeals filed after that date any "emergency" rules action 

before 9/01103 ? 

S 	 .2.01 By 12/31/03, the "Supreme Court shall promulgate rules Compare the committee's 
implementing" the offer of settlement provisions ofHB existing work to the guidelines 
4. The bill lays out more extensive guidelines for of HB 4 and make any 
provisions of the rules but leaves the court with a additional suggestions 
number of issues to resolve. 

ec.3.0l 	 The Supreme Court may adopt" rules relating to the Determine changes needed to 
transfer of related cases for consolidated or coordinated TRCP or Rules of Judicial 
pretrial proceeding" (A similar, slightly narrower, grant Administration. Consider the 
of authority was also given the Court by HB 3386) operation of existing RJA 11 

and federal MDL rules 
The Legislature created a 'judicial panel on 
multidistrict litigation". The Chief Justice will appoint 5 
active court of appeals or administrative judges to the 
panel. The rules must allow the panel to transfer related 
civil actions for consolidated or coordinated pretrial 

Page 4 



Mr. Charles L. Babcock, Chainnan June 16, 2003 

proceedings; allow for transfers and remands of actions; 
and provide for appellate relief of the panel's orders. 

Sec. 3.03 Plaintiffs added by joinder are required to independently Determine ifjoinder rules 
meet venue provisions or face mandatory transfer to ,TRCP 39 et.seq, require 
county of proper venue or face dismissal amendment. Determine if 

interlocutory appeal provision, 
including stay provision, 
requires TRAP change or 
comment. 

Changes made to proportionate responsibility Determine if these changes 

~ submission and designation of responsible parties. 
Changes in some cases the method of reducing damages 

require amendment to TRCP, 
including rules affecting 

from dollar amount to percentage amount submission of charge 

Sec. 4.12 Requires amendment ofTRCP Rule 194.2, as soon as TRCP Rule 194.2 
practicable, to include disclosure of responsible third 
parties 

Sec. 5.01 et seq. Makes changes to liability of defendants in certain Determine if these changes 
products cases require amendment to TRCP 

Sec. 5.03 Requires Supreme Court to amend TRE Rule 407(a) to TRE Rule 407(a) 
conform with FRE Rule 407 

Sec. 7.01 et seq. Creates statutory changes to amount of appeals bonds. Determine changes needed to 
Applies to any judgment filed after 9/01103 TRAP, including TRAP 24. 

Does the Court need to take 
any "emergency" rules action 
before 9/01/03 ? 

Sec. 8.01 HB 4 repeals evidentiary bar on seat belt non-use. Determine if this bar is 
mentioned in TRCP or TRE 
and suggest appropriate 
changes 

Sec. lO.01 et Revision ofmethods for notice, evidence, and procedure HB 4 creates an new system of 
seq. of medical liability and medical malpractice actions notice and pleadings, 

submission of expert reports, 
and discovery for health care 
liability claims. 

Page 5 
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Sec 13.03 	 Statutory change requiring exemplary damage jury 
verdict be unanimous and a jury charge must contain a 
instruction alerting the jury to that fact 

Sec. 23.02 	 Various portions ofHB 4 become effective on various 
dates and apply to differing classes ofcases 

ALL 
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Detennine what actions to take 
to modify existing TRCP, 
TRE, and TRAP rules relating 
to pleading and discovery 
rules to, at the minimum, place 
bench and bar on notice of the 
conflicting health care liability ..
prOVISIOns. 

Consider the adoption of 
Section 74.002, Civil Practice 
and Remedies Code in Section 
10.01 relating to conflicts 
between court rules and the 
statute. Also consider a 
method to advise bench and 
bar that "local rules" may not 
conflict with the statutory 
changes 

Change all 4590i references to 
Chapter 74, Civil Practice and 
Remedies Code. 

Detennine changes needed to 
TRCP, including TRCP 292. 
Does the Court need to take 
any "emergency" rules action 
before 9/01/03 ? 

Does the Court need to take 
any immediate action or make 
"emergency" rules action on 
any of the changes to the court 
rules? 

Alert the court to any other 
rules changes required by HB 
4 
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Family Code 
Issues 

HB 821 
Sec.l 

This bill allows notice ofan associate judge's report , 
including proposed order, to be given by fax and creates 
a rebuttable presumption of receipt. 

HB 518 
Sec. 1 

HB 1815 
(all) 

HB 883 
(all) 

Creates new method of service by publication and new 
method for calculating the date notice is given 

Alters scope and duties of guardian ad litems and 
attorney ad litems in suits affecting parent child 
relationship 

The date an agreed order or a default order is signed by 
an associate family law judge is the controlling date for 
the purpose of an appeal to, or a request for other relief 
relating to the order from, a court of appeals or the 
supreme court. 

Other Changes 

HB 3306 Objections to a visiting judge must be filed not later 
than the seventh day after the date the party receives 
actual notice of the assignment or before the date the 
case is submitted to the court, whichever date occurs 
earlier. Notice of an assignment may be given and an 
objection to an assignment may be filed by electronic 
mail. 

HB 3386 Allows the Supreme Court to adopt Rules of Judicial 
Administration to allow for the conducting of 
proceedings under Rule 11, Rules ofJudicial 
Administration, by a district court outside the county in 
which the case is pending. 

SB 352 Ajudge commits an offense if the judge solicits or 

Page 7 

Detennine if these changes 
require amendment to TRCP 

Detennine if these changes 
require amendment to TRCP 
orRJA 

Detennine if this prohibition 



·, 
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accepts a gift or a referral fee in exchange for referring needs to be included within 
any kind of legal business to an attorney or law firm. recusal rule before court or is 
This does not prohibit a judge from soliciting funds for already covered 
appropriate campaign or officeholder expenses as 
permitted by Canon 4D, Code of Judicial Conduct or 
from accepting a gift in accordance with the provisions 
of Canon 4D, Code ofJudicial Conduct. 

SB 1601 	 Before entering an order approving settlement or Determine if a change to 
judgment, the court shall require all defendants to report TRCP, including Rule 42 is 
to the court by a certain date the total amount of all appropriate. 
funds paid to the class members. After the report is 
received, the court may amend the settlement or 
judgment to direct each defendant to pay the sum of any 
unpaid funds to the clerk of the court. The unpaid funds 
will be placed in a trust fund and may be spent only to 
programs approved by the supreme court that provide 
civil legal services to the indigent. 
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H. B. No. 4 

AN ACT 

relating to reform of certain procedures and remedies in civil 
actions. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 

ARTICLE 1. CLASS ACTIONS 

SECTION 1.01. Subtitle B, Title 2, Civil Practice and 
Remedies Code, is amended by adding Chapter 26 to read as follows: 

11/212004http://www.capitol.state.tx.us/tloI78ribilltext/HB00004F.HTM 
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SECTION 1.02. Section 22.225, Government Code, is amended 
by amending Subsections (b) and (d) and adding Subsection (e) to 
read as follows: 

(b) Except as provided by Subsection (cl or (d), a judgment 
of a court of appeals is conclusive on the law and facts, and a 
petition for review [PElt sf SErgr] is not allowed t\2. [~J the 
supreme court, in the following civil cases: 

(1) a case appealed from a county court or from a 
district court when, under the constitution, a county court would 
have had original or appellate jurisdiction of the case, with the 
exception of a probate matter or a case involving state revenue laws 
or the or construction of a statute; 

(2) a case of a contested election other than a 
contested election for a state officer, with the exception of a case 
where the validity of a statute is questioned by the decision; 

(3) an appeal from an interlocutory order appointing a 
receiver or trustee or from other interlocutory appeals that are 
allowed by law; 

(4) an appeal from an order or judgment in a suit in 
which a temporary injunction has been granted or refused or when a 
motion to dissolve has been granted or overruled; and 

(5) all other cases except the cases where appellate 
jurisdiction is given to the supreme court and is not made final in 
the courts of appeals. 

(d) A petition for review [urit g+ srrgr] is allowed to 
[~J the supreme court for from an interlocutory order 
described by Section [51 014(')J, Civil 
Practice and Remedies Code. 

SECTION 1.03. Sections 51.0l4(a), (b), and (c), Civil 
Practice and Remedies Code, are amended to read as follows: 

(a) A person may appeal from an interlocutory order of a 
dis~rict court, county court at law, or county court that: 

(1) appoints a receiver or trustee; 
(2) overrules a motion to vacate an order that 

appoints a receiver or trustee; 
(3) certifies or refuses to certify a class in a suit 

brought under Rule 42 of the Texas Rules of Civil Procedure; 
(4) grants or refuses a temporary injunction or grants 

or overrules a motion to dissolve a temporary injunction as 
provided by Chapter 65; 

(5) denies a motion for summary judgment that is based 
on an assertion of immunity by an individual who is an officer or 
employee of the state or a political subdivision of the state; 

(6) denies a motion for summary judgment that is based 
in whole or in part upon a claim against or defense by a member of 
the electronic or print media, acting in such capacity, or a person 
whose communication appears in or is published by the electronic or 
print media, arising under the free speech or free press clause of 
the First Amendment to the United States Constitution, or Article I 
[+], Section 8, of the Texas Constitution, or Chapter 73; 

(7) grants or denies the special appearance of a 

http://www.capitol.state.tx.us/tloI78rlbilltext/HB00004F.HTM 111212004 
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defendant under Rule l20a, Texas Rules of Civil Procedure, except 
in a suit brought under the Family Code; [~l 

(8) grants or denies a plea to the jurisdiction by a 
governmental unit as that term is defined in Section 101.00lL 

(b) An interlocutory appeal under Subsection (a), other 
than an appeal under Subsection (a) (4) , [shal' !:Javo t!:Jo 
offo9t of stayiA~J the corrmencement of a trial in the trial court 
pending resolution of the appeal. 

(c) A denial of a motion for surrmary judgment, 
appearance, or to the jurisdiction described by Subsection 
(a) (5), (7), or (8) is not subject to the automatic stay [Qf tho 
9G~~Gn9G~ont of tr'alJ under Subsection (b) unless the motion, 
special appearance, or plea to the jurisdiction is filed and 
requested for submission or hearing before the trial court not 
later than the later of: 

(1) a date set by the trial court in a scheduling order 
entered under the Texas Rules of Civil Procedure; or 

(2) the 180th day after the date the defendant files: 
(A) the original answer; 
(B) the first other pleading to the 

plaintiff's ition; or 
(C) if the plaintiff files an amended pleading 

that alleges a new cause of action against the defendant and the 
defendant is able to raise a defense to the new cause of action 
under Subsection (a) (5), (7), or (8), the responsive pleading that 
raises that defense. 

SECTION 1.04. Section 22.001, Government Code, is amended 
by adding Subsection (e) to read as follows: 

SECTION 1. 05. (a) The changes in law made by Section 1. 02 
of this Act to Section 22.225(d), Government Code, apply to any case 
in which a ition for review to the Supreme Court of Texas is 
filed on or after the effective date of this Act. 

(b) The changes in law made by Section 1.03 of this Act to 
Sections 51.014(b) and (cl, Civil Practice and Remedies Code, apply 
to any case in which an appeal allowed by Section 51.014(a), Civil 
Practice and Remedies Code, as amended by this Act, is taken and the 
notice of appeal is filed on or after the effective date of this 
Act. 

CLE 2. SETTLEMENT 

SECTION 2.01. Subtitle C, Title 2, Civil Practice and 
Remedies Code, is amended by adding Chapter 42 to read as follows: 

1112/2004http://www.capitol.state.tx.us/tloI78rlbilltext/HB00004F.HTM 
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must: 

offer is made. 
Sec. 42.004. AWARDING LITIGATION COSTS. 

the 
(a) If a 

to be 

offering party under this sect~9Dm?re limited to those litigation 
costs incurred by.t:h~9ffering-I2arty after the date the rejecting 
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(A) 50 percent of the ecorlOm~<:: darn~_~:s~be 
awarded to the clairn.antin tj1~'ydgment i. 

SECTION 2.02. The changes in law provided by this article 
apply only to an action filed on or after January 1, 2004. 

ARTICLE 3. VENUE; FORUM NON CONVENIENS 

SECTION 3.01. Section 74.024(c), Government Code, is 
amended to read as follows: 
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(c) The supreme court may consider the adoption of rules 
relating to: 

(1) nonbinding time standards for pleading, 
discovery, motions, and dispositions; 

(2) nonbinding dismissal of inactive cases from 
dockets, if the dismissal is warranted; 

(3) attorney's accountability for and incentives to 
avoid delay and to meet time standards; 

(4) penalties for filing frivolous motions; 
(5) firm trial dates; 
(6) restrictive devices on discovery; 
(7) a uniform dockets icy; 
(8) formalization of settlement conferences or 

settlement programs; [~J 
(9) standards for selection and management of 

nonjudicial personnel; and 

SECTION 3.02. Chapter 74, Government Code, is amended by 
adding Subchapter H to read as follows: 

actions. 
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SECTION 3.03. Section 15.003, Civil Practice and Remedies 
Code, is amended to read as follows: 

15.003. MULTIPLE PLAINTIFFS AND INTERVENING 

;;;;..;;;............~'!;,-_......._p~J.....
€l ....i,..n...t...."'.'.f ... f J unl e s s [the pe r., en J I 

of ~yery [~] other plaintiff, establishes that: 
(1) joinder or intervention in the 

suit is proper under the Texas Rules of Civil 
Procedure; 

(2) maintaining venue as to that plaintiff in the 
county of suit does not unfai prejudice another party to the 
suit; 

(3) there is an essential need to have 
[the pgr.,en'.,) claim tried in the county in which the suit is 
pending: and 

(4) the county in which the suit is pending is a fair 
and convenient venue for [the pergen .,gek·n~ te jein 
in er Jl'13~nt .. in Hem.e "'er the I!witJ and [~J persons against 
whom the suit is brought. 

(b) 

proper venue: or 

P\ pgr.,en >!'l€ly Agt iAtervene er j gin in Bl 
pOAdins .,wit .. ., J pJ.€lintiff wnle.,., the ?ergon, independ~ntJ.y of €lny 
gtjqgr plaintiff' 

[ (:;') eg+ abJ. ~ gjqeg prefer 'leAwe "'er tjqe egWAty • A '"high 
tjqc £wit i£ peAdin@; er 

[(2; eati.£fies the re'feli:"G>!'lentg gf ~l:1bdil!igignE (1) 
tluew>;Jh (4) ef~wbEeet~on (a)J. 

(cl An [lbny fernm £0eJ<ing inter'rgntioA or joingor, lIho is 
,mabJ.e tG indep~nGkntl~/ egt-bJ.,igh prgpeF 'leAne, Q~ Bl party Qf'poging 
1n:=erveAtien or joinder of 8we];; a perEon >!'lay oontegt tjqg dgois1en ef 
the 1;;r1Bl1 co .. rt :llo"'Ag er denying in;'erucntion or j01Flder by 
taJ'iing ,m) interlocutory appeal permi tte~Sub§..ectio~ must be 

to the court of appeals district in which the trial court is 
located under the procedures established for interlocutory 
appeals. 

be perfected net l .. ter t];;-n the 20th day after the 
co,ut .,igno; the Graer denr;il=Jg gr aJ.' ollil=J'3 the interueAtieA er 
:oinder) The court of appeals shall: 

(1) determine whether the [je'nder 
or interventien) is proper based on an independent determination 
from the record and not under either an abuse of discretion or 
substantial evidence standard; and 

(2) render judgment [its deei.,ien] not later than the 
120th day after the date the appeal is perfected [by the ce>!'lplaining 
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~]. 

SECTION 3.04. Section 71.051(b), Civil Practice and 
is amended to read as follows: 

(lo];i,tf' rQlSp9ct tc p,],;;a:l..nti"'f 'Ihe ;i,g ;;a 19.,- .. 1 n,s" ggnt g'" t\;;, ..I 

Unit .. .; et .. teo;; en 'lrittQR l+Ietion of a party, a cl .. il+l or 2letiol'1 to 
l!l:Jicl:J thio; ., .... tiel". 2lJOll"1' 9., l+121y P .. gt3'/eg or gigl+lil9geg in 'll:Jolg or ii.M 
JOl21rt wnd .. r ish .. do~~r;i,l".9 of forul+I non gcn JZ cnicnl9 if tho par~y 19aok;i,ng 
tc stay ar disl+li.,s th9 cl .. il+l gr 2lctign prgues POl' 3 F'repCnger61nCe gf 
the euid..ncQ th3t]: 

(1) an [alternative] forum exists in which 
the claim or action may be tried; 

(2) the alternate forum provides an adequate remedy; 
(3) maintenance of the claim or action in the courts of 

this state would work a substantial injustice to the moving party; 
(4) the alternate forum, as a result of the submission 

of the parties or otherwise, can exercise jurisdiction over all the 
defendants properly joined to the plaintiff's claim; 

(5) the balance of the private interests of the 
parties and the public interest of the state predominate in favor of 
the claim or action being brought in an alternate forum; and 

(6) the stay or dismissal would not result in 
unreasonable duplication or proliferation of litigation. 

SECTION 3.05. Section SA, Texas Probate Code, is amended by 
adding Subsection (fl to read as follows: 

SECTION 3.06. Section 5B, Texas Probate Code, is amended to 
read as follows: 

Sec. 5B. TRANSFER OF PROCEEDING. A judge of a 
statutory probate court, on the motion of a party to the action or 
on the motion of a person interested in an estate, may transfer to 
his court from a district, county, or statutory court a cause of 
action appertaining to or incident to an estate pending in the 
statutory probate court or a cause of action in which a personal 
representative of an estate pending in the statutory probate court 
is a party and may consolidate the transferred cause of action with 
the other proceedings in the statutory probate court relating to 
that estate. 

SECTION 3.07. Section 607, Texas Probate Code, is amended 
by adding Subsection (el to read as follows: 

SECTION 3.08. Section 281.056(a), Health and Safety Code, 
is amended to read as follows: 
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SECTION 3.09. Sections 71.051(a) and 71.052, Civil Practice 
and Remedies Code, are repealed. 

ARTICLE 4. PROPORTIONATE RESPONSIBILITY AND 

DESIGNATION OF RESPONSIBLE PARTIES 

SECTION 4.01. Section 33.002(a), Civil Practice and 
Remedies Code, is amended to read as follows: 

(a) [r;:m;9ji1t .. i> jilrcT';'09o b~' ? .. b!99Qti90!9 (b) "Og (g) i 

chapter ies to: 
any cause of action based on tort in which a 

defendant, settl person, or responsible third party is found 
responsible for a percentage of the harm for which relief is soughtL 
or 

SECTION 4.02. Section 33.003, Civil Practice and Remedies 
Code, is amended to read as follows: 

Sec. 33.003. DETERMINATION OF PERCENTAGE OF 
RESPONSIBILITY. The trier of fact, as to each cause of action 
asserted, shall determine the percentage of responsibility, stated 
in whole numbers, for the following persons with respect to each 
person's causing or contributing to cause in any way the harm for 
which recovery of is sought, whether by negligent act or 
omission, by any defective or unreasonably dangerous product, by 
other conduct or activity that violates an applicable legal 
standard, or by any combination of these: 

(1) each claimant; 
(2) each defendant; 
(3) each settling person; and 
(4) each responsible third y who has been 

Section 33.004. 

The heading to Section 33.004, Civil Practice 
and Remedies Code, is amended to read as follows: 

Sec. 33.004. DESIGNATION [JOIlllb'Ii;)< 1 OF RESPONSIBLE THIRD 
[PN~1TI)i;l!!l • 

SECTION 4.04. Section 33.004, Civil Practice and Remedies 
Code, is amended by amending Subsections (al, (b), and (e) and 
adding Subsections (f)-(l) to read as follows: 

(a) J::. [r;:,";;;9ji1t eli> jilrouiQgQ iN ?rbE90tioNe; (0) elAg (lOll, jillI'ioll' 
t9 t~9 9xpiratioR of li~itelti9NE 90 t~9 olai~aot'6 gl .. i~ f9r 
9..~a3g!9 -3eliRet t~g 99f9nd .. nt .. ng 
pHrjil9!99, ell defendant .may seek to 
responsible third party 

1tha t pe r !?~m a s ares pons ib1 e t h i:r;d [...'+lhio€oo-j:;~...aO-lg;.·...;n...g~t--l;;""'~....£.l"""~~ 
must b~e~~~~~~ 

(bl Nothing in this section [e~elll el~f99tl the 
third-party practice as previously recognized in the rules and 
statutes of this state with to the assertion by a defendant 
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of rights to contribution or indemnity. Nothing in this section 

filing of cross-claims or counterclaims. 

[A] claimant 
limitations from seeking t9 [~] join [ea rgsp9]:)s;iblg 
third p3rty], even though such joinder would otherwise be barred by 
limitations, if the claimant seeks to join [~ 

rgspgnsiblg third party] not later than 60 
9~siqnated as a responsible third party [,;,a....:;;,.j::j.:J"......~.......r-:!;.¥-.....",.,;,.; ............. e. 
f~lgd lH1ggr l!illbsgQtiQl'l (g)]. 

Jfl person 

theory, 

http://www.capitol.state.tx.us/tloI78ribilltextlHB00004F.HTM 111212004 

http://www.capitol.state.tx.us/tloI78ribilltextlHB00004F.HTM


78(R) HB 4 - Enrol1ed version - Bill Text 	 Page 11 of 59 

SECTION 4.05. Sections 33.011(1), (2), (5), and (6), Civil 
Practice and Remedies Code, are amended to read as follows: 

(1) "Claimant" means a person [~J seeking recovery 
of [pblrg·.. ant to the pHm i6iong €If gQction :aI:aI, OOll, 
including a plaintiff, counterclaimant, cross-claimant, or 
third-party plaintiff [sGck1n€ ro-ovory of ~d~dgo6l. In an action 
in which a party seeks recovery of damages for ury to another 
person, to the property of another person, death of another 
person, or other harm to another person, "claimant" includes~ 

the property of that pE;l:'son [pur6b10nt to tAg prou;i.s' gJ..:; of i;gctign 
:aI:aI CQl]. 

a 
claimant seeks recovery of damages [pblrsblont to tAg prouisign6 of 
iOGtion :aI:aI OOl at tho ti~e of ~ho gub~iggion of tAg GOS9 to tho 
trigr €If fect 1 • 

(5) "Settling person" means a person who [at tAo ti~o 
o~ 6~b~isgionl paid or promised to pay money or 
anything of monetary value to a claimant [at any ti~ol in 
consideration of potential liability [pun?b1ant to thg pHwigions of 
2oction :aI:aI,QQl] with to the personal injury, property 
damage, death, or other harm for which recovery of damages is 
sought. 

(6) [-+A+] "Responsible third party" means any person 

[ (i) the ogyrt in \Thi eh tho :HJtiG?l'1 1'015 filgg 
GG'~ld gneTci£G jlilri&'a': stieR gugr 't};)Q Forggn; 

[ (ii) the pon;;on Qoyl~ hang jgggn, but '1a£ 

[(iii) thG po-gon is or ~ay bG l:ablo to thg 
pla'ntiff for 01' or 0 part of thg ~o~aQoG Glai~gd o~oingt thg na~od 
do fondant or dgfondants 

[+Iil-1-1 The term "responsible third party" does not 
include a seller eligible fol:' indemnity1jnder Section 82.002[+ 

[(i) tl:lo clo'~ant 'if g~ploy,sll;, if thg 
e~ploygr ~ointoinod '1orJ<org' oo~ponsotiQn in6.. ranQO oovgro'3o, ag 
dofineg by goct'on 401 Oll (44), Lobor Code, at tho t'~o of tho act, 
ovont, or OGGurronoe ~OgO tho baifi6 Qf tho clai~aRt' 6 6.. it " gr 

[ (iil 0 PQHH)E or ontity tint ig a dobtor in 
bonJ<relptoy proQoed::'mv or a por6on or ont it '1' againgt qho~ this 
CliiaJ.lant' B clai~ Ace boon digG}::)ar~od in b"""'P.!"CT'JptCYI GHC9F't to tAQ 
oxtont thot liability ingwranoo or othor so .. rgo of t~ird party 
fwngin~ ~3y bo ana::'lablo to pay Glai~g as£ortog 3'3aingt tho 
dgbtgr] . 

SECTION 4.06. Section 33.012, Civil Practice and Remedies 
Code, is amended by amending Subsection (b) and adding Subsection 
(c) to read as follows: 

(b) If the claimant has settled with one or more persons, 
the 	court shall further reduce the amount of damages to be recovered 

with respect to a cause of action by a 

[grgQit g~ .. al to ono 0~ tho follolling, dig glogi;gg iJ:4 accordango pith 
igcti €,n :n Q' 4 I 
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[(1) thg gU~ gf thg dg11-r &~guntg gf ]11 ggtt1g~gntg; 

[(2) - dg11&r &~g'lnt g>;j'l-l tg thg gU~ gf thg fg11g1Jin~ 

pgr€gnt&~gg gf d&~a~gg fgund by thg trigr gf fa€t· 
[ (ll) ~ pgr€gnt gf thggg d&~]~gg nF tg 'f2QQ, QQQ; 
[ (J:9) 1Q porcont gf thggg da~&~gg frg~ ~2QQ,QQ1 

~4QQ,QQQ; 

[ (e) 1~ perGande gf thggg da~a~gg frg~ $4QQ,QQ1 
$13QQ,QQQ; &nd. 

[ (!;li 2Q pgr€gnt gf thggg d&~a~gg ~rgatgr than 
$13QQ, QQQ] . 

(c) Notwithstanding Subsection (b), if the claimant in a 
health care liability claim filed under Chapter 74 has settled with 
one or more persons, the court shall further reduce the amount of 
damages to be recovered by the claimant with respect to a cause of 
action by an amount equal to one of the following, as elected by the 
defendant: 

(1) the sum of the dollar amounts of all settlements; 
or 

(2) a percentage equal to each settling person's 
percentage of responsibility as found by the trier of fact. 

(d) An election made under Subsection (c) shall be made by 
any defendant filing a written election before the issues of the 
action are submitted to the trier of fact and when made, shall be 
binding on all defendants. If no defendant makes this election or 
if conflicting elections are made, all defendants are considered to 
have elected Subsection (c) (1). 

SECTION 4.07. Section 33.013, Civil Practice and Remedies 
Code, is amended by amending Subsections (a) and (b) and adding 
Subsections (e) and (f) to read as follows: 

(a) Except as provided in Subsection [~ubgg€tigne] (b) (,;o..n.Q 

~], a liable defendant is liable to a claimant only for the 
percentage of the damages found by the trier of fact equal to that 
defendant's percentage of responsibility with respect to the 
personal injury, property damage, death, or other harm for which 
the damages are allowed. 

(b) Notwithstanding Subsection (a), each liable defendant 
is, in addition to his liability under Subsection (a), jointly and 
severally liable for the damages recoverable by the claimant under 
Section 33.012 with respect to a cause of action if~ 

ill the percentage of responsibility attributed to the 
defendant with respect to a cause of action is greater than 50 
percent; or 

(2) the defendant, with the specific intent to do harm 
to others, acted in concert with another person to engage in the 
conduct described in the following~rovisions of the Penal Code and 
in so doing proximately caused the damages legally recoverable by 
the claimant: 

(A) Section 19.02 (murder) ; 
(8) Section 19.03 (capital murder) ; 
(C) Section 20.04 (ag~ravated kidnappl,B9ll 
(0) Section 22.02 (aggravated assault); 
(E) Section 22.011 (sexual assault); 
(F) Section 22.021 (agg_ravated sexual assault); 
(G) Section 22.04 (injury to a child, elderly 

individual, or disabled individual); 
(H) Section 32. 21 (forg~ 
(I) Section 32.43 (commercial bribery); 
(J) Section 32.45 (misapplication of fiduciary 

property or property of financial institution); 
(K) Section 32.46 (securing execution of 

document by deception); 
(L) Section 32.47 (fraudulent destruction, 

tg 

tg 
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El'llnishll1ent level for which is a felony of the third degree or 

SECTION 4.08. Section 33.017, Civil Practice and Remedies 
Code, is amended to read as follows: 

Sec. 33.017. PRESERVATION OF EXISTING RIGHTS OF INDEMNITY. 
Nothing in this chapter shall be construed to affect any rights of 
indemnity granted [to a sellar ali§iblc for indo~nity by Chaptor 
'i/;;;(, UH? Tuns Mgtor Fohielo Co~xniggion Gcdc (Drtiglo 441;;J(;;J~)i 

Ugrnen's TgxOls Ci'oil ~t-t'tltg .. ), or] any [~] statute, [nor eHOlll 
it affget rigl:Jts of indo~nity granted] by contract L or l2.Y [.....t;.] 
common law. To the extent of any conflict between this chapter and 
any right to indemnification granted by [ggetion 'i/2 00;;], tho Togas 
~4gtor )7oHig'g "oJ.u"ilelSion Godg (1\rti€lo 4413(cil8f, FOFn ..n'g TOl;::,g 
Ciu;;';, gtatutos), .. r any othgr] statute, contract, or common law, 
those rights of indemnification shall prevail over the provisions 
of this chapter. 

SECTION 4.09. Section 417.001(b), Labor Code, is amended to 
read as follows: 

(b) If a benefit is claimed by an injured employee or a legal 
beneficiary of the employee, the insurance carrier is subrogated to 
the rights of the injured employee and may enforce the liability of 
the third party in the name of the ured employee or the legal 
beneficiary. The insurance carri(';:l"' s sUbro9.9tion_inte:r:est i~ 

If the recovery is for an amount greater than 
[t1:Jat paid .. r 

aS6l.~od by tho innlT:lJ'lQo caFFier to thg oxn.plo:.'oo OF 1;1:10 199al 
bonefieiary], the insurance carrier shall: 

(1) reimburse itself and pay the costs from the amount 
recovered; and 

(2) pay the remainder of the amount recovered to the 
injured employee or the legal beneficiary. 

SECTION 4.10. The following sections of the Civil Practice 
and Remedies Code are repealed: 

(1) 33.002(b), (dl, (e), (fl, (g), and (h); 
(2) 33. 004 (c) and (d); 
(3) 33.011(7); 
(4) 33.012(c); 
(5) 33.013(c); and 
(6) 33.014. 

SECTION 4.11. Nothing in the changes to Chapter 33, Civil 
Practice and Remedies Code, made by this article allowing an 
employer covered by workers' compensation insurance to be 
designated as a responsible third party affects or impairs the 
immunity granted to the employer by workers' compensation law. 
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SECTION 4.12. The supreme court shall amend Rule 194.2, 
Texas Rules of Civil Procedure, as soon as practical following the 
effective date of this article, to include disclosures of the name, 
address, and tel number of any person who may be de ed as 
a third party. 

ARTICLE 5. PRODUCTS LIABILITY 

SECTION 5.01. Section 16.012, Civil Practice and Remedies 
Code, is amended to read as follows: 

Sec. 16.012. PRODUCTS LIABILITY [ : t4A~mFl',CTURIW\; 

.QUI~~4g~JT]. (a) In this section: 
(1) "Claimant," ["prC9Wgt .. li~bility ~g·i9Ri "] 

"seller," and "manufacturer" have the meanings assigned by Section 
82.001. 

(8) personal in~ury; 
(C) wrongful death; 
(D) economic loss; or 
(E) declaratory, in4unctive, or other equitable 

["f>g.muf<icturiR~ g~uipl'l<cnt" J+1c~n .. c~"ipJ+1cnt :OR9 J+1~Ghingry 

uscd in thG J+1<inufacturiR9i prcCGs .. in9, Gr f<ibric~tiGn Gf tan9ible 
per.,gn~l prgpgrty but 9ge .. I1gt il1cl'l99 :09riGultur~1 e'1uiFJ+1gnt Qlf 

HlashiRGry. ] 
(b) 	 as provided by Subsections rgl,lb.,ectigR] (c), 

a claimant must commence a products liability 
a manufacturer or seller of a product [J+1an~fasturin9 

before 	the end of 15 years after the date of the sale of 
[cquiFJ+1Cnt] by the defendant. 

(c) If a manufacturer or seller expressly 
writing that the 2roduct [J+1<inufacturin9 gquiFJ+1€nt] 
has a useful safe life of longer than 15 years, a claimant must 

s 	 liability action against that manufacturer or 
[cqblipl'l<snt] before the end of the number of 

[represented] after the date of the sale of the 
[€qw~pl'l<ent] by that seller. 
(d) 	 This section does not apply 

f2rodUG"tili liability action in F ol v 1.n!1 ~3n15lfaG1;1Jrin'!1 G'!'t:ilipl+IcntJ 
accrues before the end of the limitations period under this 
section. 
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(e) This section does not extend the limitations period 

within which a products liability action involving 

[.., .. mlf .. ctpriR9 g~Uif?1'i'\9Rt 1 may be commenced under any other law. 


(f) This section applies only to the sale and not to the 

SECTION 5.02. Chapter 82, Civil Practice and Remedies Code, 
is amended by adding Sections 82.003, 82.007, and 82.008 to read as 
follows: 

IJroduct; 

or 

States Food and Drug AQministratiqn for a product approved under 
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et 

Administration for pharmaceutical products that may be distributed 
without 

in Subsection (al 

product for an indication not approved by the United States Food and 
Druq AdministfationL 
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SECTION 5.03. As soon as practicable after the effective 
date of this Act, the supreme court shall amend Rule 407(a), Texas 
Rules of Evidence, to conform that rule to Rule 407, Federal Rules 
of Evidence. 

ARTICLE 6. INTEREST 

SECTION 6.01. Section 304.003(c), Finance Code, is amended 
to read as follows: 

(c) The pas udgment interest rate is: 
(1 ) the 

SECTION 6.03. Section 304.108, Finance Code, is repealed. 
SECTION 6.04. The changes in law made by this article apply 

in any case in which a final judgment is signed or subject to appeal 
on or after the effective date of this Act. 

ARTICLE 7. APPEAL BONDS 

SECTION 7.01. Section 35.006, Civil Practice and Remedies 
Code, is amended to read as follows: 

Sec. 35.006. STAY. (a) If the judgment debtor shows the 
court that an appeal from the foreign judgment is pending or will be 
ta 
stay of execution has been grant 

and proves that the judgment debtor has furnished 2!' 
~il) furnisb the security for the satisfaction of the judgment 
required by the state in which it was rendered, the court shall stay 
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enforcement of the foreign judgment until the is concluded, 
the time for appeal expires, or the stay of execution expires or is 
vacated. 

(b) If the judgment debtor shows the court a ground on which 
enforcement of a judgment of the court of this state would be 
s , the court shall stay enforcement of the judgment 
for an appropriate period and require for 
s~?pen<:l~l1g enforcement 
required in this state 

SECTION 7.02. Code, 
is 

(b) Notwithstanding any other law o:r::mrule of court, when a 
==~=---=f-=o-=r,---=,m=oT.l(;;y, the amount of sec:1,lrity must not exceea the 

course of business. 
SECTION 7.03. The following sections of the Civil Practice 

and Remedies Code are repealed: 
(1) 52.002; 
(2) 52.003; and 
(3) 52.004. 

SECTION 7.04. (a) The changes in law made in Section 7.01 
of this article apply to any judgment filed in this state under 

35, Civil Practice and Remedies Code, on or after the 

effective date of this Act. 


(b) The changes in law made in Sections 7.02 and 7.03 of this 
article apply to any case in which a final judgment is signed on or 
after the effective date of this Act. 

ARTICLE 8. EVIDENCE RELATING TO SEAT BELTS 

SECTION 8.01. Sections 545.412(d) and 545.413(g),
<=- Transportation Code, are repealed. 

ARTICLE 9. RESERVED 


ARTICLE 10. HEALTH CARE 


http://www.capitol.state.tx.us/tIoI78rlbilltext/HB00004F.HTM 111212004 

http://www.capitol.state.tx.us/tIoI78rlbilltext/HB00004F.HTM


78(R) HB 4 - Enrolled version - Bj]] Text Page 19 of 59 

SECTION 10.01. Chapter 74, Civil Practice and Remedies 
Code, is amended to read as follows: 

CHAPTER 74. 

SUBCHAPTER A. GENERAL PROVISIONS 
~"--~--~------~~--------------------~---------~-------~. 

~,--=a~n..L.Y direct or indirect parent or s\JJ:>sidia~ 
-L~ I!Claiman~ means ~erson-,-- includ~~ decec:Lent:--'-§. 

ig:l__ ~Cl~E1~e_~ClJ:19_Sommunj,j:y s upj)Qrt2_eJvi ce_s_.-Cl9~~C;Y_L 
l.n~ospj.S_E:i. 
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and s cO~()~-1:h"'-~TflPJ:oym§I1J.:_9r cOIlt:~~<!c:J.: uaLre 1 a t i 011_~hip~ 
" 

2l.?2fe~sional or acil11inistri'lJ:lv",-~~ervi<::~s dge~t:lLr~~~te~~~J2ealth 


~a r~L_wj1iCUrQi:0-ma!e 1 v_ resu 1 t s_in i nj urY.J:Q~L_(=t~ath..J2L~~__cl~imaf!1::.L 


PJj'lg!.l:£i~edi~~ne under Section 151. 002Li2CCQQCij:io12~~~od~ 

2erformed 0l.?_ fUr:Di§j1ed,.__or_which_shoulc~J1ave_be~erformedL]:)~one 


r -lLJ)ccu..2Etio_ns COd~L whOLJO~_j:h"'-12urpose~Lttli~~chj'l~_e}~L 
~forms tho~activitieJi._til1lJ,ted to_ th"'-Qisp~J1siJ:l~Q~~§.cripJ.:iol} 

http://www.capitoJ.state.tx.us/tJoI78rlbiJ1textlHB00004F.HTM 1112/2C 

http://www.capitoJ.state.tx.us/tJoI78rlbiJ1textlHB00004F.HTM


78(R) HB 4 - Enrolled version - Bill Text Page 21 of 59 

physicians; 

~tnership 
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Information" (45 C.LR. Parts 160 and 164). 


bUTJiORg:&T10NJORM FOR RELEASE OF PROTECTED HEALTH INFORMATION 
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Description of Representative's Authority 

EXCE:f''l:'ION; EXCLUSION FROM SECTION. Pleadings in a suit based on a 
health care liability claim shall not specify 
claimed as damages. The defendant may file 
the on the 

argument to the court or jury. 

physician or 
recovery may 

Texas 

hazards related to medical care and surgical procedures must be 
disclosed by health care providers or physicians tgtheir patients 
or persons authorized to consent for their patients and to 
establish~eneral form and substance of such disclosure. 

(b) The disclosure panel established herein i~ 
administratively attached to the Texas Department of Health. The 
Texas Department of Health, at the request ofmt:he disclosure pane],l 
shalJ,provide administrative assistance to the panel; and the Texas 
Department of Health and the disclosure panel shall coordinate 
administrative responsibilities in order to avoid unnecessary 
~lication of facilities and services. The Texas Department of 
Health, at the shall submit the panel's 

by 

disclosure panel present at each such meeting may be removed by the 
commissioner at the request of the disclosure panel submitted in 
writinq and sianed by the chairman. Upon the death, resignation, or 
removal of any member, the commissioner shall fill the vacancy by 
selection for the unexpired portion of the term. 

(e) Members of the disclosure panel are not entitled to 
compensation for their se.r-y~c::~s, but e~anelist is entitled to 
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the risks and hazards of a 

1Q~)--~~~~====-~~~~-=~====~~~====~~~==~~ 

~~_t=he name of the person providing and explaining 

to 

~air other organs, inclllding an ovary, tube, ap12endix~~adderL 

rectuI1l' or vagina; 
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LIABILITY FOR EMERGENCY CARE. (a) A person 
who in good faith administers emergency care, including using an 
automated external defibrillator, [~t tbe scene gf ~n c~cr~ency but 
not in ~ bespital or ctbcr b03ltb c~ro f~cility or ~e~ns ef ~edical 
transpeit] is not liable in civil damages for an act performed 
during the emergency unless the act is wilfully or wantonly 

(b) This section does not apply to care administered: 
(1) ation of remunerat 

a person who was at the scene emergency 
because he or a person he represents as an agent was soliciting 
business or seeking to perform a service for remuneration. 

[ (c) If tbe scone ef an c~orgeney is in .. bcgpital er otber 
boa'tb Gare fasility er ~cans of ~od' sal tEilRli':p;crt, .. pCHHln 1!bc in 
good faith adffiiniE~ers effiorgcnsy sare is net liable in siuil 
d;;;~a§cs for ~R ~st p;crfer..,ed dnr'n§ tbc c~ergcl'Jsy "nlegg the ast ig 
"lil""1,llly or '/~l'Jtol'Jly nc!)lig.mt, prou;igcg that thi!5 snbecstion 90€Hii 
not apply to carc ad~inigtorog: 

[('; b:,';; pers .. n llb .. H;gul~rly ;gffi'nieten;; c;re in ;;;; 
hospital c~orgcncy rcc.., unlogs guch porson is ;;;;t tbo eccnc of tbe 
clfcr9cncy for rCiH;Ol'J!o "helly l'lnro'~tog t9 tbe per!Oen'!O Hor]; in 
ad~ini!Otcring hc~ltb c;rci or 

[(2) by al'J adwittil'Jg or attending phy!Oician 9& the 
paticnt cr a t-cating pbysician aseoeiatcd by the 3d~itting or 
~tt9nding phyeiei .. l'J sf tho patient in qucstion. 

[(d; Vor p'lFPOgC!O gf ?llbgcetions (b) (1) ~nd Ie) (1) I ; pcrgon 
qhg IT('uld ('rgin;ri'y receiuc or be cl'ltitled to reccive .. giilliilrYI 
feol or other rowuneration for .. dwinieterin9 Gare ul'ldcr gueh 
e're,,~!Ot-l'lgc!O te thc FOItilmt 'l'l 9."9!01;;i9R !Oha'l bg Gl99~9Gl to b9 
~ctil'll§! for or in Qlrpoctatian af H3w\:iReratial'l eran if thc poreol'l 
!Jailloe er elgct!O l'l9t 1;g ~h;rg(' er r99C;;i llQ rC;;~Ul'J9rOltien Ql'l th9 
aCGO,eio]:) il'J q'l9gtigl'J ] 

(e) This section does not apply to a person whose gent 
act or omission was a producing cause of the emergency for which 
care is being administered. 

Sec. [74 QQriJ. UNLICENSED MEDICAL PERSONNEL. 
not licensed good 

in 

care 
is 
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full medical history, including the knowledge of preexisting 

(2) that is unrelated to the original medical 
emergency; or 

[Sections 74 ~)55-74 .200 reserved for expansion] 

SUBCHAPTER E. RES IPSA LOQUITUR 

[Sections 74.202-74.250 reserved for expansion] 

SUBCHAPTER F. STATUTE OF LIMITATIONS 
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entities for which vicarious liability theories may apply, shall be 
limited to an amount not to exceed $250,000 for each claimant and 
the limit of civil liability for noneconomic damages for all health 
care institutions, inclusive of all persons and entities for which 
vicarious liability theories may ap~ly, shall be limited to an 
amount not to exceed $500,000 for each claimant. 

(b) Effective before September 1, 2005, Subsection (a) of 
this section applies to any physician or health care provider that 
provides evidence of financial responsibility in the following 
amounts in effect for any act or omission to which this subchapter 
applies: 

(1) at least $100,000 for each health care liability 
claim and at least $300,000 in aggregate for all health care 
liability claims occurring in an insurance policy year, calendar 
year, or fiscal year for a physician participating in an approved 
residency program; 

(2) at least $200,000 for each health care liability 
claim and at least $600,000 in aggregate for all health care 
liability claims occurring in an insurance policy year, calendar 
year, or fiscal year for a physician or health care provider, other 
than a hospital; and 

(3) at least $500,000 for each health care liability 
claim and at least $1.5 million in aggregate for all health care 
liability claims occurring in an insurance policy year, calendar 
year, or fiscal year for a hospital. 

(c) Effective September 1, 2005, Subsection (a) of this 
section applies to any physician or health care provider that 
provides evidence of financial responsibility in the following 
amounts in effect for any act or omission to which this subchapter 
applies: 

(1) at least $100,000 for each health care liability 
claim and at least $300,000 in aggregate for all health care 
liability claims occurring in an insurance policy year, calendar 
year, or fiscal year for a p~sician participating in an approved 
residency program; 

(2) at least $300,000 for each health care liability 
claim and at least $900,000 in ag~ate for all health care 
liability claims occurring in an insurance policy year, calendar 
year, or fiscal year for a p~sician or health care provider, other 
than a hospital; and 

(3) at least $750,000 for each health care liability 
claim and at least $2.25 million in aggregate for all health care 
liability claims occurring in an insurance policy year, calendar 
year, or fiscal year for a hospital. 

(d) Effective September 1, 2007, Subsection (a) of this 
section applies to any physician or health care provider that 
provides evidence of financial responsibility in the following 
amounts in effect for any act or omission to which this subchapter 
~~lies: 

(1) at least $100,000 for each health care liability 
claim and at least $300,000 in aggregate for all health care 
liability claims occurring in an insurance policy year, calendar 
year, or fiscal year for a p~sician participating in an approved 
residency program; 

(2) at least $500,000 for each health care liability 
claim and at least $1 million in aggregate for all health care 
liability claims occurring in an insurance policy year, calendar 
year, or fiscal year for a physician or health care provider, other 
than a hospital; and 

(3) at least $1 million for each health care liability 
claim and at least $3 million in aggregate for all health care 
liability claims occurriQg in an insurance policy year, calendar 
year, or fiscal year for a hospital. 
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SUBCHAPTER H. PROCEDURAL PROVISIONS 

order that: 

shall 

this section: 

proceedinq;m and 

(r) (6) • 

p~sician or healtqm care provider who are directly affected by ?~ 
act or agreement required or permitted by this section and does not 
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(h) NOt:hing in this section shall preclude any party froIT! 
taking additional non-duplicatiY~m<:ij,scovery of any other party. 
'J:'h~standard sets of interrogat():r:j,~s provided for in this section 

p~rmitted under the Texas Rules of Civil 

[Sections 74.J?~ 74.400 reserved:Egr expansion] 

SUBCHAPTER I. EXPERT WITNESSES 
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the witness: 

Sec. 74.402. QUALIFICATIQNS OF EXPEFT WITNESSIN SUIT 
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institution; or 

the witness: 

cross-exa,mining 9.. wi tnes s i:lLtr ial about the wi tn§ss ' s 
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SUBCHAPTER J. ARBITRATION AGREEMENTS 


UNLES:'L-'!J_EALSO SIGNED BY AN l:\TTORNEY OF YOUR QWNCHOOSING. THIS 
AGREEMENT CONTAINS A WAIVER OF IMPORTANT LEGAL RIGHTS, INCLUDING 
YOUR RIGHT TO A JURY. YOU S}jOULD NOT SIGN THIS AGREEMENT WITHOUT 
FIRST CONSULTING WITH AN______M. ____ _ 
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professional association of physicians constitutes a violation of 
Subtitle B, Title 3, Occupations Code, and shall be Eubject to the 
enforcement provisions and sanctions contained in that subtitle. 

(c) A violation of this section by a health care provider 

other than a physician shall constitute a false, misleading, or 

deceptive act or practice in the conduct of trade or commerce within 

the meaning of Section 17.46 of the Deceptive Trade 

Practices-Consumer Protection Act (Subchapter E, Chapter 17, 

Business & Commerce Code), and shall be subject to an enforcement 

action by the consumer protection division under that act and 

subject to the penalties and remedies contained in Section 17.47, 

Business & Commerce Code, notwithstanding Section 74.004 or any 

other law. 


(d) Notwithstanding any other provision of this section, a 

person who is found to be in violation of this section for the first 

time shall be subject only to injunctive relief or other 

appropriate order requiring the person to cease and desist from 

such violation, and not to any other penalty or sanction. 


[Sections 74.452-74.500 reserved for expansion] 

SUBCHAPTER K. PAYMENT FOR FUTURE LOSSES 

Sec. 74.501. DEFINITIONS. In this subchapter: 
(1) "Future damages" means damages that are incurred 


after the date of judgment for: 

(A) medical, health care, or custodial care 


services; 

(B) PBYsical pain and mental anguish, 

disfigurement, or p~sical impairment; 
(C) loss of consortium, companionship, or 


society; or 

(D) loss of earnings. 

(2) "Future loss of earnings" means the following 

losses incurred after the date of the judgment: 


(A) loss of income, wages, or earning capacity 
and other pecuniary losses; and 

(B) loss of inheritance. 
(3) "Periodic p.i0'ments" means the payment of money or 

its equivalent to the recipient of future damages at defined 
intervals. 

Sec. 74.502. SCOPE OF SUBCHAPTER. This subchapter applies 
only to an action on a health care liability claim against a 
physician or health care provider in which the present value of the 
award of future damages, as determined by the court, equals or 
exceeds $100,000. 

Sec. 74.503. COURT ORDER FOR PERIODIC PAYMENTS. (a) At the 
request of a defendant physician or health care provider or 
claimant, the court shall order that medical, health care, or 
custodial services awarded in a health care liability claim be paid 
in whole or in part in periodic payments rather than by a lump-sum 
~ent. 

(b) At the request of a defendant physician or health care 
provider or claimant, the court may order that future damages other 
than medical, health care, or custodial services awarded in a 
health care liability claim be paid in whole or in part in periodic 
p~ments rather than by a lump sum payment. 

(c) The court shall make a specific finding of the dollar 
amount of periodic payments that will compensate the claimant for 
the future damages. 

(d) The court shall specify in its judgment ordering the 
payment of future dampges by periodic payments the: 
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l~~ther satisfactory form of funding approved by 

future loss of earnings, 

SECTION 10.02. Section 84.003(1), Civil Practice and 
Remedies Code, is amended to read as follows: 

(1) "Charitable organization" means: 
(A) any organi ion exempt from federal income 

tax under Section 50l(a) of the Internal Revenue Code of 1986 by 
being listed as an exempt organization in Section 50l(c) (3) or 
50l(c)(4) of the code, if it is a nonprofit corporation, 
foundation, community chest, or fund organized and operated 
exclusively for charitable, religious, prevention of cruelty to 
children or animals, youth sports and youth recreational, 
neighborhood crime prevention or patrol, fire protection or 
prevention, emergency medical or hazardous material response 
services, or educational purposes, [QxglY~iR~] private 
primary or secondary schools 
of the Texas Private School Accreditation Commission but exclud~..Qg 
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Lall~IVINi 

asgogia~ions and rolat@d on gamp~s or9ani2at'ons, 1 or is organized 
and operated exclus for the promotion of social welfare by 
being primarily in promoting the common good and general 
welfare of the in a community; 

(B) any bona fide charitable, religious, 
prevention of cruelty to children or animals, youth sports and 
youth recreational, crime prevention or patrol, or 
educational zation, fraternities, sororities, and 

2ssogiations gnd rolatod on gamp~g 
Or9gni23~iongl, organization organized and operated 
exclusively for ion of social welfare by being primarily 
engaged in promot the common good and general welfare of the 
people in a community, and that: 

(i) is organized and operated exclusively 
for one or more of the above purposes; 

(ii) does not engage in activities which in 
themselves are not in furtherance of the purpose or purposes; 

(iii) does not directly or indirectly 
participate or intervene in any political campaign on behalf of or 
in tion to any candidate for public office: 

(iv) dedicates its assets to achieving the 
stated purpose or purposes of the organization; 

(v) does not allow any part of its net 
assets on dissolution of the zation to inure to the benefit of 
any group, shareholder, or individual; and 

(vi) normally receives more than one-third 
of its in any year from or public gifts, grants, 
contributions, or fees; 

(C) a homeowners association as defined by 
Section 528(c) of the Internal Revenue Code of 1986 or which is 
exempt from federal income tax under Section 501(a) of the Internal 
Revenue Code of 1986 by listed as an exempt organization in 
Section 501 (c) (4) of the code; or 

(0) a volunteer center, as that term is defined 
by 	Section 411.126, Government Code. 

SECTION 10.03. Section 84.003, Practice and Remedies 

SECTION 10.04. 
Code, is amended by 

(7 ) 

grandparent; 
adult brother 

Section 84.004, Civil Practice and Remedies 
Code, is adding Subsection (f) to read as follows: 

ilL the patient is incapacitated due to illness or 
injury and cannot sianth~ acknowledgment statement reguired by 
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SECTION 10.06. Chapter 84, Civil Practice and Remedies 
Code, is amended by adding Section 84.0065 to read as follows: 

is 
amended 

September 2,-=-=---=--=--,­
SECTION 10.08. Article 5.15-1, Insurance Code, is amended 

by adding Section 11 to read as follows: 

SECTION 10.09. The Medical Liability and Insurance 
Improvement Act of Texas (Article 4590i, Vernon's Texas Civil 
Statutes) is repealed. 

SECTION 10.10. Unless otherwise removed as provided by law, 
a member of the Texas Medical Disclosure Panel serving on the 
effective date of this Act continues to serve for the term to which 
the member was appointed. 

SECTION 10.11. (a) The Legislature of the State of Texas 
finds that: 

(1) the number of health care liability claims 

(frequency) has increased since 1995 inordinately; 


(2) the filing of legitimate health care liability 
claims in Texas is a contributing factor affecting medical 
professional liability rates; 

(3) the amounts being paid out by insurers in 
judgments and settlements (severity) have likewise increased 
inordinately in the same short period; 

(4) the effect of the above has caused a serious public 
problem in availability of and affordability of adequate medical 
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professional liability insurance; 
(5) the situation has created a medical malpractice 

insurance crisis in Texas; 
(6) this crisis has had a material adverse effect on 

the delivery of medical and health care in Texas, including 
significant reductions of availability of medical and health care 
services to the people of Texas and a likelihood of further 
reductions in the future; 

(7) the crisis has had a substantial impact on the 
physicians and hospitals of Texas and the cost to physicians and 
hospitals for adequate medical malpractice insurance has 
dramatically risen, with cost impact on patients and the public; 

(8) the direct cost of medical care to the patient and 
public of Texas has materially increased due to the rising cost of 
malpractice insurance protection for physicians and hospitals in 
Texas; 

(9) the crisis has increased the cost of medical care 
both directly through fees and indirectly through additional 
services provided for protection against future suits or claims, 
and defensive medicine has resulted in increasing cost to patients, 
private insurers, and Texas and has contributed to the general 
inflation that has marked health care in recent years; 

(10) satisfactory insurance coverage for adequate 
amounts of insurance in this area is often not available at any 
price; 

(11) the combined effect of the defects in the 
medical, insurance, and legal systems has caused a serious public 
problem both with respect to the availability of coverage and to the 
high rates being charged by insurers for medical professional 
liability insurance to some physicians, health care providers, and 
hospitals; and 

(12) the adoption of certain modifications in the 
medical, insurance, and legal systems, the total effect of which is 
currently undetermined, will have a positive effect on the rates 
charged by insurers for medical professional liability insurance. 

(b) Because of the conditions stated in Subsection (a) of 
this section, it is the purpose of this article to improve and 
modify the system by which health care liability claims are 
determined in order to: 

(1) reduce excessive frequency and severity of health 
care liabil claims through reasonable improvements and 
modifications in the Texas insurance, tort, and medical practice 
systems; 

(2) decrease the cost of those claims and ensure that 
awards are rationally related to actual damages; 

(3) do so in a manner that will not unduly restrict a 
claimant's rights any more than necessary to deal with the crisis; 

(4) make available to physicians, hospitals, and other 
health care providers protection against potential liability 
through the insurance mechanism at reasonably affordable rates; 

(5) make affordable medical and health care more 
accessible and available to the citizens of Texas; 

(6) make certain modifications in the medical, 
insurance, and legal systems in order to determine whether or not 
there will be an effect on rates charged by insurers for medical 
professional liability insurance; and 

(7) make certain modifications to the liability laws 
as they relate to health care liability claims only and with an 
intention of the legislature to not extend or apply such 
modifications of liability laws to any other area of the Texas legal 
system or tort law. 

ARTICLE 11. CLAIMS AGAINST EMPLOYEES OR VOLUNTEERS OF A 
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GOVERNMENTAL UNIT 

SECTION 11.01. Sections 108.002(a) and (b), Civil Practice 
and Remedies Code, are amended to read as follows: 

(a) Except in an action arising under the constitution or 
laws of the united States, a public servant [, ether th~n a provider 
ef he-1th oare as th~t ~er~ is dofineg in ~eotion lQ~,QQ2(o), 1 is 
not personal liable for damages in excess of $100,000 arising 
from personal ury, death, or deprivation of a right, lege, 
or immunity if: 

(1) the damages are the result of an act or omission by 
the public servant in the course and scope of the public servant's 
office, employment, or contractual performance for or service on 
behalf of a state agency, institution, department, or local 
government; and 

(2) for the amount not in excess of $100,000, the 
public servant is covered: 

(A) by the state's obI on to indemni under 
Chapter 104; 

(Bl by a local government's authorization to 
indemnify under Chapter 102; 

(C) by liability or errors and omissions 
insurance; or 

(D) by liability or errors and omissions coverage 
under an interlocal agreement. 

(b) Except in an action arising under the constitution or 
laws of the united States, a public servant [, other than 2 providor 
of health oare ~s that tor~ is do$~ned '0 iectien lQ~ Q02(0),J is 
not liable for damages in excess of $100,000 for property damage if: 

(1) the damages are the result of an act or omission by 
the public servant in the course and scope of the public servant's 
office, employment, or contractual performance for or service on 
behalf of a state agency, institution, department, or local 
government; and 

(2) for the amount not in excess of $100,000, the 
public servant is covered: 

(Al by the state's obI to indemnify under 
Chapter 104; 

(Bl by a local government's authorization to 
indemnify under Chapter 102; 

(Cl by liability or errors and omissions 
insurance; or 

(D) by liability or errors and omissions coverage 
under an interlocal agreement. 

SECTION 11.02. Chapter 261, Health and Code, is 
amended by adding Subchapter C to read as follows: 

SECTION 11.03. Section 285.071, Health and Safety Code, is 
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amended to read as follows: 
Sec. 285.071. DEFINITION. In this chapter, "hospital 

district management contractor" means a nonprofit corporation, 
partnership, or sole that manages a 
hospi tal or provides services [ali] Oi ji?rt €If a rnra 1 AQOiltjq FlQtwak 
ag defiFled wHder 42 g,~,C. iggtieR 1~Q5i 4(~)] under contract with 
a hospital district that was created by general or special law [~ 
tb-t bag a ji?Gji?Ulation wRder 50,000]. 

SECTION 11.04. Section 285.072, Health and Safety Code, is 
amended to read as follows: 

Sec. 285.072. LIABILITY OF A HOSPITAL DISTRICT MANAGEMENT 
CONTRACTOR. 

any employee of the contractor [~], while performing services 
under the contract for the benefit of the hospital, an empl()~ 
[gJ+\ji?lgyggg] of the district for the purposes of Chapters 
lOlL [~l 102, Civil Practice and Remedies Code. 

SECTION 11.05. Section 101.106, Civil Practice and Remedies 
Code, is amended to read as follows: 

Sec. 101.106. 

matter. 
(b) 

governmental unit and any of its employees, the employees shall 
immediately be dismissed on the filino of a motion by the 
governmental unit. 

(f) If a suit is filed 

iln~i~ nFT~~ ~iTTi~KiNT OR JUDCHiNT, A jWd~J+\9Rt iR aR astiOA or a 
li]g~tlgwgRt gf SI olSliw wRdgr tl:lili] gjqaji?tgr ~arli] SlAy aotigA iAvglviA~ 
tbg gawe gu~jest watter ~y tjqe elail+l@nt a~aiR6t tbe gJ+\ji?loyeg of tjqg 
~gJIgnlwe]:]+-al WR"t '}jqgli]e "Hot Qr g>RiGGig]:] ~",l7Q rigQ to tbg ol-iw ] 

SECTION 11.06. Section 108.001, Civil Practice and Remedies 
Code, is amended by adding Subdivision (3) to read as follows: 

government. 
SECTION 11.07. Section 108.002(c), Civil Practice and 
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Remedies Code, is repealed. 

ARTICLE 12. RESERVED 

ARTICLE 13. DAMAGES 

SECTION 13.01. The heading to Chapter 41, Civil Practice 
and Remedies Code, is amended to read as follows: 

CHAPTER 41. [ji;Xji;~4pT ]lP¥] DAMAGES 

SECTION 13.02. Section 41.001, Civil Practice and Remedies 
Code, is amended by amending Subdivisions (1), (3), (4), (5), and 
(7) and 	adding Subdivisions (8) (13) to read as follows: 

(1) "Claimant" means a party, including a plaintiff, 
counterclaimant, cross-claimant, or third-party plaintiff, seeking 
recovery of [exo~plgryl damages. In a cause of action in which a 

y seeks recovery of [oxo~plgryl damages related to injury to 
another person, damage to the property of another person, death of 
another person, or other harm to another person, "claimant" 
includes both that other person and the y seeking recovery of 
[oXC~plgTyJ damages. 

(3) "Defendant" means a party, including a 
counterdefendant, cross-defendant, or third-party defendant, from 
whom a claimant seeks relief [\/'th rospoot to oxo~pl~ry da~a9csJ. 

(4) "Economic damages" 	means compensatory damages 
[~] 

pecuniary loss; the term does not include exemplary damages or 
damages [.cOT ph:'gi031 p3il'l 3ng ~oMtgl ~P:9\lieh, IOee €If 

GOl'leortiu~i gisfi9Wre~Ol'lt, physiGal i~paiT~Ol'lt, or loss of 
Go:!!!pellZliolZlship elM'" sooioty]. 

(5) "Exemplary awarded as a 
way of punishment 

"Exemplary damages" includes punitive damages. 
(7) 	 "Malice" means[..;.. 

[~] a c intent by the defendant to cause 
substantial ury to the claimant[~ 

[(Jill dln elGt or O:!!!i6SiOl'l1 
[(i) 'lhigh !!h"Hl "iO'lod objoGtivoly fro:!!! tAO 

st~ngpoint 0+ tho aotgr ~t t];}o ti~c €I"" its OGGl.. rrODce iJ;]Uolnos 3n 
cMtro~e gogrce of risk, gongidoring the prob-b'lity aAd ~agnitwgo 
of tho potoFitiell h~r~ to othere; 3Fid 

[ (ii) of 'lhig];} the 3Gtor has dlGtual, 
swbj oet;iyc ol/aroness of tAe risk inuoluod, bwt l'l€wer+-];}elcee 
proceeds pith GOl'lesio .. ., il'ldiffQreAcc to the righte, s .. fot)', or 

ex§mplary dama~ 

incurred after the date 	of t:t1(9 judgment, including: 
JA) loss of income, wages, or earning~aci tv; 
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awareness 
conscious 

disfiqurementLr>hY:s;ical impairment, loss of companionship and 
society, inconvenience, loss of enjoy!!!ent of life, in-iury to 
reputation, and all ottl§::t: nonpecuniary losses of any kind other 
than exemplary damages~ 

SECTION 13.03. Sections 41.002(a) and (b), Civil Practice 
and Remedies Code, are amended to read as follows: 

(a) This applies to any action in which a claimant 
seeks [~H9IOlpl:Hry) relating to a cause of action. 

(b) This establishes the maximum [g,;glOlp13ry] 
damages that may be awarded in an action ect to this chapter, 
including an action for which [~H~lOIpl;;;ry] are awarded under 
another law of this state. This chapter does not apply to the 
extent another law establishes a lower maximum amount of 
[GlXGlOIp13ry] 	 damages for a particular claim. 

SECTION 13.04. Section 41.003, Civil Practice and Remedies 
Code, is amended by amending Subsection (a) and adding Subsections 
(d) and 	 (e) to read as follows: 

(a) as provided by Subsection (c), exemplary damages 
may be awarded only if the claimant proves by clear and convincing 
evidence that the harm with respect to which the claimant seeks 
recovery of exemplary damages results from: 

(1) fraud; 
(2) malice; or 
(3) gross negliaence [d,lfyl a"t 9if g;pj,.,.,i9F; 9if 13rggg 

Rg.,lg"i;; iR llrgR13hill ggatl:J a"tigRIS !;?rg1:l13At li<y gr 9R !;?gl:J;;;l.c gf ;;; 
syruiuiRg Spg1:lgg 9if l:Jgirg gf tl:Jg g9"g9gRt'g li<~gy, 1:lRggr ;;; gt;;;t1:lte 
eRactgg p1:lrgY;;;At tg igctioR 2fi, Dri;;iclc X11 I, TGH3g CGAgtitytiGA. 
IR S1:lgA ga.,eg, tAg gefiRitigR of "grog., neglggt" iR tl:Jg ingtructi9R 
syli<lOIittGg tg tAg jyry shall li<c tAc dcfiRitigR .,tatgg iR icgtioR 
41 Q01 (7) (.)). 

(d) 

9i3.mages must be unanimous." 
SECTION 13.05. Section 41.004(b), Civil Practice and 

Remedies Code, is amended to read as follows: 
(b) [.14 gl .. il+1;;Hlt 1+' .. 1' rCCcugr m;9I01pl:uy QalOl~9g." "nim if 91'111' 

Rg..,iRal galOla!]gg arc 311arggQ; if tl:JQ €lailOl;;;n!; "g!;;;;!;?l" gl:Jgg li<y €lGiHr 
aRQ COnuiRgiR9 syic:isncc tl:Jat thg l:JarlOl nitA H39pCgt tg 1 'AiCA th9 
c1;;;il+';;;nt gGGI... ; racGuer)' gf m:gNlpl;;;ry QalOlagc15 r"s1:l1ts fr9.., lOIa1 ice a., 
dcfiRG9 iR iGgU OR n 001 (7) (r:.; ] Exemplary damages may not be 
awarded to a claimant who elects to have his recovery mult ied 
under another statute. 

SECTION 13.06. Section 41.008, Civil Practice and Remedies 
Code, is amended to read as follows: 

Sec. 41.008. LIMITATION ON AMOUNT OF RECOVERY. (a) In an 
action in which a claimant seeks recovery of [a?,alOlplary] damages, 
the trier of fact shall determine the amount of economic damages 
separately from the amount of other compensatory damages. 
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(b) Exemplary damages awarded against a defendant may not 
exceed an amount equal to the greater of: 

(1) (A) two times the amount of economic damages; plus 
(B) an amount equal to any noneconomic damages 

found by the jury, not to exceed $750,000; or 
(2) $200,000. 

(c) This section [g'.lb@Qcti .. Pl (b) 1 does not apply to a cause 
of action against a defendant from whom a plaintiff seeks recovery 
of exemplary damages based on conduct described as a felony in the 
following sections of the Penal Code if, except for Sections 49.07 
and 49.08, the conduct was committed knowingly or intentionally: 

(1) Section 19.02 (murder); 
(2) Section 19.03 (capital murder); 
(3) Section 20.04 (aggravated kidnapping); 
(4) Section 22.02 (aggravated assault); 
(5) Section 22.011 (sexual assault); 
(6) Section 22.021 (aggravated sexual assault); 
(7) 22.04 (injury to a child, elderly 

(8 ) Section 32.21 (forgery); 
( 9) Section 32.43 (commercial bribery); 
(10 ) Section 32.45 (misapplication of fiduciary 

property or property of financial institution); 
(11 ) Section 32.46 (securing execution of document by 

deception) ; 
(12) Section 32.47 (fraudulent destruction, removal, 

or concealment of writing); 
(13) Chapter 31 (theft) the punishment level for which 

is a felony of the third degree or higher; 
(14) Section 49.07 (intoxication assault); or 
(15) Section 49.08 (intoxication manslaughter) . 

(d) In this section, ~intentionally~ and "knowingly" have 
the same meanings assigned those terms in Sections 6.03(a) and (b), 
Penal Code. 

(e) The provisions of [gybsGGticPls (0) aPIa (bl] 
may not be made known to a jury by any means, including voir dire, 
introduction into evidence, argument, or instruction. 

(f) This section [lii'"bs9Ct' .. JZl (b)] does not apply to a cause 
of action for damages arising from the manufacture of 
methamphetamine as described by Chapter 99. 

SECTION 13.07. Section 41.010(b), Civil Practice and 
Remedies Code, is amended to read as follows: 

(b) SubjecL~Section 41 ~ 008, the [~] determination of 
whether to award exemplary damages and the amount of exemplary 
damages to be awarded is within the discretion of the trier of fact. 

SECTION 13.08. Chapter 41, Civil Practice and Remedies 
Code, is amended by adding Section 41.0105 to read as follows: 

Sec. 41.0105. EVIDENCE RELATING TO AMOUNT OF ECON9MIC 

SECTION 13.09. Chapter 18, Civil Practice and Remedies 
Code, is amended by adding Subchapter 0 to read as follows: 
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liability pursuant to any federal income tax law. 
(b) If any claimant seeks recovery for loss of earnings, 

loss of earning capacity, loss of contributions of a pecuniary 
value, or loss of inheritance, the court shall instruct the jury as 
to whether any recovery for compensatory damages sought by the 
claimant is subject to federal or state income taxes. 

ARTICLE 14. RESERVED 

ARTICLE 15. SCHOOL EMPLOYEES 

SECTION 15.01. Subchapter B, Chapter 22, Education Code, is 
amended by amending Section 22.051 and adding Sections 22.0511, 
22.0513, 22.0514, 22.0516, and 22.0517 to read as follows: 

Sec. 22.051. DEFINITION. In this subchapter, "professional 
employee of a school district" includes: 

(1) a superintendent, principal, teacher, including a 
substitute teacher, supervisor, social worker, counselor, nurse, 
and teacher's aide employed by a school district; 

(2) a teacher employed by a company that contracts 
with a school district to provide the teacher's services to the 
district; 

(3) a student in an education preparation program 
participating in a field experience or internship; 

(4) a school bus driver certified in accordance with 
standards and qualifications adopted by the Department of Public 
Safety of the State of Texas; 

(5) a member of the board of trustees of an independent 
school district; and 

(6) any other person employed by a school district 
whose employment requires certification and the exercise of 
discretion. 

Sec. 22.0511. IMMUNITY FROM LIABILITY [FQ? P?QF~~~IQwn~ 
~NP~QY~~~l. (a) A professional employee of a school district is 
not personally liable for any act that is incident to or within the 
scope of the duties of the employee's position of employment and 
that involves the exercise of judgment or discretion on the part of 
the employee, except in circumstances in which a professional 
employee uses excessive force in the discipline of students or 
negligence resulting in bodily injury to students. 

(b) This section does not apply to the operation, use, or 
maintenance of any motor vehicle. 

(c) In addition to the immunity~rovided under this section 
and under other provisions of state law, an individual is entitled 
to any immunity and any other protections afforded under the Paul D. 
Coverdell Teacher Protection Act of 2001 (20 U.S.C. Section 6731 et 
seq.), as amended. Nothing in this subsection shall be construed to 
limit or abridge any immunity or protection afforded an individual 
under state law. For purposes of this subsection, "individual" 
includes a person who provides services to private schools, to the 
extent provided by federal law [thi£ £ggtigJq, "F"rgfg£iSigJqal 
g~F"lgygg" iJqglw~giS· 

[(1) '""' lSuporintonggnt, principal, t03chor, 
c'e1porvicor, egcial porker, GGuncclor, Durso, and t03chor' G aido; 

[ (2) - iStw~9Jqt iJq aJq g~WgatigJq F"rgF"aratigJq F"rg~ra~ 
F"artigiF"-tiJq~ iJq i fi91~ gXF"9rigJqgg gr iJqt9rJqiShiF"i 

[(]) - iSghggl tm£ ~ri"gr ggrtifig~ iJq agggr~aJqgg qith 
iStaJq~ar~iS ]Jq~ ~w]lifig-tigJqiS 8l~gF"tg~ by thg CgF"art~gJqt €If Pwblig 
g .. fgty: "Jq~ 

[ (4) 3FlY othor poreen *Thoce o~Floy~ont rO~1e1irgiS 

ggrtifig8ltigJq aJq~ th9 
Sec. 22.0513. NOTICE OF CLAIM. (a) Not later than the 90th 
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SECTION lS.02. Section 22.0S3(a), Education Code, is 
amended to read as follows: 

(a) A volunteer who is serving as a direct service volunteer 
of a school district is immune from civil liability to the same 

ssional employee of a school district under 
[22 Q"'1]. 

SECTION IS.03. Section 30.024(c), Education Code, is 
amended to read as follows: 

(c) 	 In addition to any other federal and state statutes 
the liability of employees at the school, Sections 22.0S11 

~~Q~§+l], 22.0S2, and 22.0S3, respectively, apply to professional 
employees and volunteers of the school. 

SECTION IS.04. Section 30.0SS(c), Education Code, is 
amended to read as follows: 

(c) In addition to any other federal and state statutes 
limiting the liability of employees at the school, Sections 22.0S11 
[22 Q"'1], 22.0S2, and 22.0S3, respectively, apply to sional 
employees and volunteers of the school. 

SECTION 15.05. Section 105.301(e), Education Code, is 
amended to read as follows: 

(e) The academy is not subject to the provisions of this 
code, 	 or to the rules of the Texas Education Agency, regulating 

ic schools, that: 
(1) professional employees of the academy are entitled 

to the limited liability of an employee under Section 22.0511 
[;.l;.l Q§1] or 22.052; 

(2) a student's attendance at the academy satisfies 
compulsory school attendance requirements; and 

(3) for each student enrolled, the academy is entitled 
to allotments from the foundation school program under Chapter 42 
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as if the were a school district, except that the 
has a local share applied that is equivalent to the local fund 
ass of the Denton Independent School District. 

SECTION 15.06. The change in law made by this article 

suit for damages or a school employee di 


conduct that occurs on or after the effective 
date of this Act. A suit for damages or a school employee 
di proceeding involving conduct that occurs before the 
effective date of this Act is governed by the law in effect on the 
date the conduct occurs, and the former law is continued in effect 
for that purpose. 

ARTICLE 16. ADMISSIBILITY OF CERTAIN EVIDENCE IN CIVIL ACTION 

SECTION 16.01. Subchapter B, Chapter 32, Human Resources 
Code, is amended by adding Section 32.060 to read as follows: 

SECTION 16.02. Subchapter A, Chapter 242, Health and Sa 
Code, is amended by adding Section 242.017 to read as follows: 
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Rules of Evidence. 
SECTION 16.03. The following laws are repealed: 

(1) Sections 32.021(i) and (k), Human Resources Code; 
and 

(2) Section 242.050, Health and Safety Code, as added 
by Chapter 1284, Acts of the 77th Legislature, Regular Session, 
2001. 

ARTICLE 17. LIMITATIONS IN CIVIL ACTIONS OF LIABILITIES 

RELATING TO CERTAIN MERGERS OR CONSOLIDATIONS 

SECTION 17.01. Title 6, Civil Practice and Remedies Code, 
is amended by adding Chapter 149 to read as follows: 

CHAPTER 149. LIMITATIONS IN CIVIL ACTIONS OF LIABILITIES RELATING 
TgCERJAIN MERGERS OR CONSOLIDATIONS 

§urveillancei and 

~!1cluding: 

laws of this state; or 

ynliguidated, or due or to become due, that are related in any way 
to asbestos claims that were assumed or incurred by a corporation as 
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limitations found in this chapter, iDcludinq those in Subsection 
J!2..L 

illm an insurance corpgration, a§ that term.is used in 
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14 9.003 thI:'()1.1gh any method reasonable under the circumstances I 

including: 
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149.004(c). 

SECTION 17.02. Chapter 149, Civil Practice and Remedies 
Code, as added by this article, applies to all actions: 

(1) commenced on or after the effective date of this 
Act; or 

(2) pending on that effective date and in which the 
trial, or any new trial or retrial following motion, appeal, or 
otherwise, on or after that effective date. 

ARTICLE 18. CHARITABLE IMMUNITY AND LIABILITY 

SECTION 18.01. Sections 84.004 (a) and (c), Civil Practice 
and Remedies Code, are amended to read as follows: 

(a) as provided by Subsection (d) and Section 84.007, 
a volunteer [ill:le i" "er!t;i.n9 ;;iI;; an gffiggr} 6lirsgter, gr tna"tgg] of 
a charitable organization is immune from civil liability for any 
act or omission resulting in death, damage, or injury if the 
volunteer was acting in the course and scope of 
[~J duties or funct as an officer, director, or 
trustee within the organization. 

(c) Except as provided by Subsection (d) and Section 84.007, 
a volunteer health care provider who is serving as a direct service 
volunteer of a charitable organization is immune from civil 
liabil for any act or omission resulting in death, damage, or 
injury to a patient if: 

(1) [t]:}g ugl",ntger "Zi" aeteiPl!j ;i.Pl !jggGl fait]:} aJZl61 ~JZl io]:}e 
coyrsg aPl61 "egpo of t]:}g -oluPlt€er'E Gluteie .. er f",ncioiong 'Iit]:};i.n t]:}e 

[~] the volunteer commits the act or omission in the 
course of providing health care services to the patient;

J£2 [~] the services provided are within the scope 
of the license of the volunteer; and 

JJl [+4+] before the volunteer provides health care 
services, the patient or, if the patient is a minor or is otherwise 
legally incompetent, the [patient's parent} 

rl+Iana9;i.n., 3ensep' ato , le!liOl g'l~Hlianl eF oio!:ler !"eH;OPl Hiti'; legal 
r96pgns;i.e;i.l~ty for t]:}g eare of] the ient signs a written 
statement that acknowledges: 

(A) that the volunteer is providing care that is 
not administered for or in expectation of compensation; and 

(B) the limitations on the recovery of damages 
from the volunteer in exchange for receiving the health care 
services. 

SECTION 18.02. Section 84.007(a), Civil Practice and 
Remedies Code, is amended to read as follows: 

(a) This chapter does not apply to an act or omission that is 
intentional, wilfully [9F 1!3ntgnly] negligent, or done with 
conscious indifference or reckless disregard for the sa of 
others. 

SECTION 18.03. The following provisions of the Civil 
Practice and Remedies Code are 

(1) Section 84.003(4); and 
(2) Section 84.004 (b) . 

ARTICLE 19. LIABILITY OF VOLUNTEER FIRE DEPARTMENTS 
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AND VOLUNTEER FIRE FIGHTERS 

SECTION 19.01. (a) The legislature finds that: 
(1) 80 percent of the area of this state is currently 

protected by volunteer fire departments; 
(2) concern regarding personal liability arising out 

of services rendered by volunteer fire fighters on behalf of 
volunteer fire departments deters individuals from offering their 
services as volunteer fire fighters; 

(3) the diminishing number of volunteer fire fighters 
leads to increased costs and less service to areas of this state 
that are served by volunteer fire departments; and 

(4) it is in the public interest of the citizens of 
this state to encourage the continued level of service provided by 
volunteer fire departments. 

(b) The purpose of this article is to reduce the exposure to 
liabili ty of: 

(1) a volunteer fire department while involved in or 
providing an emergency response; and 

(2) a volunteer fire fighter while acting as a member 
of a volunteer fire department. 

SECTION 19.02. Chapter 78, Civil Practice and Remedies 
Code, 	 is amended by adding Subchapter C to read as follows: 

SUBCHAPTER C. FIRE-FIGHTING SERVICES 

Sec. 78.101. DEFINITIONS. In this subchapter: 
(1) "Emergency response" means a response involving 

fire protection or prevention, rescue, emergency medical, or 
hazardous material response services. 

(2) "Volunteer fire department" means a nonprofit 
organization that is: 

(A) operated by its members; 
(B) exempt from the state sales tax under Section 

151.310, Tax Code, or the state franchise tax under Section 
171.083, Tax Code; and 

(C) organized to provide an emergency response. 
(3) "Volunteer fire fighter" means a member of a 

volunteer fire department. 
Sec. 78.102. APPLICABILITY OF SUBCHAPTER: EMERGENCY 

RESPONSE. This subchapter applies only to damages for personal 
injury, death, or property damage, other than property damage to 
which Subchapter A applies, arising from an error or omission of: 

(1) a volunteer fire department while involved in or 
providing an emergency~onse; or 

(2) a volunteer fire fighter while involved in or 
providing an emergency response as a member of a volunteer fire 
department. 

Sec. 78.103. LIABILITY OF VOLUNTEER FIRE DEPARTMENT. A 
volunteer fire department is: 

(1) liable for damages described by Section 78.102 
only to the extent that a county providing the same or similar 
services would be liable under Chapter 101; and 

(2) entitled to the exclusions, exceptions, and 
defenses applicable to a county under Chapter 101 and other 
statutory or common law. 

Sec. 78.104. LIABILITY OF VOLUNTEER FIRE FIGHTER. A 
volunteer fire fighter is: 

(1) liable for damages described by Section 78.102 
only to the extent that an employee providing the same or similar 
services for a county would be liable; and 

(2) entitled to the exclusions, exceptions, 
immunities, and defenses applicable to an employee of a county 
under Chapter 101 and other statutory or common law. 
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ARTICLE 20. DESIGN PROFESSIONALS 

SECTION 20.01. Title 6, Civil Practice and Remedies Code, 
is amended by adding Chapter 150 to read as follows: 

ARTICLE 21. LIMITATIONS OF LIABILITY 

SECTION 21. 01. 
Code, 

ARTICLE 22. COMMUNITY BENEFITS AND CHARITY CARE 

SECTION 22.01. Section 311.041, Health and Safety Code, is 
amended to read as follows: 

Sec. 311.041. POLICY STATEMENT. It is the purpose of this 
to clarify and set forth the dut [~] 


litiesL-Al1g_pel1~f'its that apply tq 

for providing community benefits that include charity 


care. 
SECTION 22.02. Subchapter D, Chapter 311, Health and Safety 

Code, is amended by adding Section 311.0456 to read as follows: 
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SECTION The heading to Subchapter 0, Chapter 311, 
Health and Code, is amended to read as follows: 

SUBCHAPTER D. [CUTu:r; OF 

WOWPPOFIT WCaPITDL~] 


ARTICLE 23. ACCELERATED APPEAL; 


EFFECTIVE DATE; SEVERABILITY 


SECTION 23.01. (al The constitutionality and other 
validity under the state or federal constitution of all or any 
of Article 10 of this Act may be determined in an action for 
declaratory judgment in a district court in Travis County under 
Chapter 37, Civil Practice and Remedies Code, if it is a that 
all or any part of Article 10 of this Act affects the 
status, or legal relation of a party in a civil action with respect 
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to any other party in the civil action. 
(b) An of a decl judgment or order, however 

characterized, of a district court, including an appeal of the 
judgment of an appellate court, holding or otherwise determining 
that all or any part of Article 10 of this Act is constitutional or 
unconstitutional, or otherwise valid or invalid, under the state or 
federal constitution is an accelerated appeal. 

(c) If the judgment or order is interlocutory, an 
interlocutory appeal may be taken from the judgment or order and is 
an accelerated appeal. 

(d) A district court in Travis County may grant or deny a 
temporary or otherwise interlocutory injunction or a permanent 
injunction on the grounds of the constitutionality or 
unconstitutionality, or other validity or invalidity, under the 
state or federal constitution of all or any part of Article 10 of 
this Act. 

(e) There is a direct appeal to the supreme court from an 
order, however characterized, of a trial court granting or denying 
a temporary or otherwise interlocutory unction or a permanent 
i unction on the grounds of the constitutionality or 
unconstitutionality, or other validity or invalidity, under the 
state or federal constitution of all or any part of Article 10 this 
Act. The direct appeal is an accelerated 

(f) This section exercises the authority granted by Section 
3-b, Article V, Texas Constitution. 

(g) An appeal under this section, including an 
interlocutory, accelerated, or direct appeal, is governed, as 

icable, by the Texas Rules of Appellate Procedure, including 
Rules 25.1(d) (6), 26.1(b), 28.1, 28.3, 32.1{g), 37.3(a) (1), 
38.6(a) and (b), 40.1(b), and 49.4. 

SECTION 23.02. (a) All articles of this Act, other than 
Article 17, take effect September 1, 2003. 

(b) Article 17 of this Act takes effect immediately if this 
Act receives a vote of two-thirds of all the members elected to each 
house, as provided by Section 39, Article III, Texas Constitution. 
If this Act does not receive the vote necessary for immediate 
effect, Article 17 of this Act takes effect September 1, 2003. 

(c) Articles 4, 5, and 8 of this Act apply to an action filed 
on or after July 1, 2003. An action filed before July 1, 2003, is 
governed by the law in effect immediately before the change in law 
made by Articles 4, 5, and 8, and that law is continued in effect for 
that purpose. 

(d) Except as otherwise provided in this section or by a 
specific provision in an article, this Act applies only to an action 
filed on or after the effective date of this Act. An action filed 
before the effective date of this Act, including an action filed 
before that date in which a party is joined or designated after that 
date, is governed by the law in effect immediately before the change 
in law made by this Act, and that law is continued in effect for that 
purpose. 

SECTION 23.03. If any provision of this Act or its 
ication to any person or circumstance is held invalid, the 

invalidity does not affect other sions or ications of this 
Act that can be given effect without the invalid provision or 
application, and to this end the provisions of this Act are declared 
to be severable. 
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I certi that H.B. No. 4 was passed by the House on March 28, 
2003, by the following vote: Yeas 94, Nays 46, 2 present, not 
voting; that the House refused to concur in Senate amendments to 
H.B. No. 4 on May 21, 2003, and requested the appointment of a 
conference committee to consider the differences between the two 
houses; and that the House adopted the conference committee report 
on H.B. No. 4 on June 1, 2003, by the following vote: Yeas 110, 
Nays 34, 2 present, not voting; and that the House adopted H.C.R. 
No. 299 authorizing certain corrections in H.B. No. 4 on June 2, 
2003, by a non-record vote. 

Chief Clerk of the House 

I certi that H.B. No.4 was passed by the Senate, with 
amendments, on May 16, 2003, by the following vote: Yeas 28, Nays 
3; at the request of the House, the Senate appointed a conference 
committee to consider the differences between the two houses; and 
that the Senate adopted the conference committee report on H.B. No. 
4 on June 1, 2003, by the following vote: Yeas 27, Nays 4; and that 
the Senate adopted H.C.R. No. 299 authorizing certain corrections 
in H.B. No. 4 on June 2, 2003, by a viva-voce vote. 

secretary of the Senate 

APPROVED: 

Date 

Governor 
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IN THE SUPREME COURT OF TEXAS 

Misc. Docket No. 04-9225 

CERTIFICATION OF PERSONS 

AUTHORIZED TO SERVE PROCESS UNDER 


RULES 103 AND 536(a), TEXAS RULES OF CIVIL PROCEDURE 


Rules 103 and 536(a), Texas Rules of Civil Procedure, allow process to be served by any 
person who is not a party to or interested in the outcome of a suit and who is certified under order 
of the Supreme Court ofTexas. To improve the standards for persons authorized to serve process 
and to reduce the disparity among Texas civil courts for approving persons to serve process, 

IT IS ORDERED: 

1. To be certified to serve process under Rules 103 and 536(a), Texas Rules of Civil 
Procedure, a person must file with the Clerk of the Supreme Court a sworn application in the form 
prescribed by the Court. The application must contain a statement that the applicant has not been 
convicted of a felony or of a misdemeanor involving moral turpitude. Form applications may be 
obtained in the Clerk's office or on the Supreme Court website. The application must include a 
criminal history record obtained within the preceding 90 days from the Texas Department ofPublic 
Safety in Austin, Texas, and a certificate from the director ofa civil process service course approved 
as provided by this Order that the applicant has completed the approved course within the priOI: year. 

2. Applications will be reviewed and approved or rejected for good cause by the Texas 
Process Service Review Board, appointed by the Court. The Board will notify each applicant of its 
action, and for each person certified, wiJ) post on a list maintained on the Supreme Court website 
the person's name and an assigned identification number. The Office ofCourt Administration will 
provide clerical assistance to the Board. 

3. Certification is effective for three years from the last day of the month it issues. 



4. Certification may be revoked for good cause, including a conviction of a felony or 
of a misdemeanor involving moral turpitude. A person suffering such a conviction must 
immediately notify the Clerk of the Supreme Court and cease to serve process. 

5. A person must not represent that he or she is certified under this Order ifcertification 
has not been approved, has expired, or has been revoked. 

6. The following civil process service courses are approved: 

a. the course now offered by the Houston Young Lawyer's Association, for 
certification for every state court; 

b. the course now offered by the Texas Process Server's Association, for 
certification except for courts in Harris County. 

7. A civil process service course that meets the following requirements, similar to the 
courses approved in paragraph 6, may apply to the Board for approval by the Court: 

a. a minimum of 7 hours ofmonitored instruction; 

b. instruction on applicable laws, including the historical development of the 
law, with emphasis on practical training ofproper service and return ofservice (for example, 
using sample returns depicting both correct and incorrect returns of service); 

c. instruction on a process server's exposure to criminal liability; 

d. instruction on unique issues involving family law cases; and 

e. basic competence testing upon completion of the course. 

8. No organization that offers an approved civil process service course may make 
membership in the organization a prerequisite to taking the course. 

9. The effective date of this Order is February 1,2005. A person who on that date is 
shown to have met the requirements for an approved private process server already in place in Dallas 
County, Denton County, or Harris County, having provided a criminal history record there and 
having completed a course listed in paragraph 6, is considered to have been certified under this 
Order, to the extent permitted by paragraph 6, as if the person had complied with this Order on that 
date. 
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SIGNED AND ENTERED this 7th day of October, 2004. 

Wallace B. Jefferson, Chief J ti 

~;;L.~tf~~ 
Nat L. Hecht, JustIce 

. Dare Wainwright, Justice 

scott~ 
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TEXAS PRIVATE PROCESS SERVER ApPLICATION 


INSTRUCTION SHEET 


1. 	 Complete a civil process service educational course 
approved by the Supreme Court ofTexas within a year of 
filing your Private Process Server Application. Currently, 
the Court has approved the civil process service courses 
offered by the Houston YOlmg Lawyer's Association for 
certification in every state court and the Texas Process 
Server's Association for certification except in courts in 
Harris County. Upon completion ofthe course, the course 
director should supply you with a certificate of 
completion. 

2. 	 Obtain a card with your fingerprints from your local law 
enforcement agency. at is important that you not fold this 
card!) 

3. 	 Submit a written request for your criminal history record 
to the Texas DepartmentofPublic Safety in Austin, Texas. 
For your convenience, a form request letter is attached. 
Your form must include your full name, including any 
aliases, your social security number and driver's license 
number, if applicable, your date ofbirth (month, date, and 
year), your sex and race, and a current mailing address and 
contact number. You must sign the reguest! 

4. 	 Mail the completed form, your signed fingerprint card, and 
$15 (check of money order only) to: 

Texas Department of Public Safety 
Crime Records Service 
P.O. Box 15999 

Austin, Texas 78761-5999 

Attention: Correspondence 


Ifa criminal history record is found, the record, along with 
the fingerprint card, will be returned to the address listed 
in your request letter. Ifno record is found, a notation in 
red ink will be stamped on the front ofthe fingerprint card. 

5. 	 Complete the attached Private Process Server Application. 
The application must be sworn and notarized. 

6. 	 Mail the application, along with the original of your 
certificate of completion from an approved civil process 
server education course and the original of your criminal 
history record from the Department of Public Safety, to: 

Texas Process Service Review Board 
P.O. Box 

Austin, Texas 78711 


IMPORTANT: Your application will not be 
considered if it does not include: (1) an original 
criminal history record obtained from the Texas 
Department of Safety in Austin, Texas, within the 
preceding 90 days and (2) a certificate from the 
director of an approved civil process service course 
that certifies that you have completed the approved 
course within the prior year. 

7. 	 Your application will be reviewed and approved or 
rejected for good cause by the Texas Process Service 
Review Board. The Board will notifY you whether you are 
approved or rejected. 

8. 	 If you application is approved, you will be assigned a 
unique identification number. Your name and ID number 
will be posted on a list maintained on the Texas Supreme 
Court's website at [urI). You should write this ID number 
on each return of serve filed with any Texas court. 

9. 	 Your approval to serve process, however, is not indefmite. 
The certification will expire three (3) years after the last 
day of the month of approval and, upon expiration, your 
name and identification will be removed immediately from 
the Court's list of certified process servers on its website. 

10. 	 Importantly, neither the Supreme Court nor the 
Process Service Review Board will not notify you that 
your certification has expired; rather, it is your sole 
responsibility to renew your application. 

11. 	 To renew your application, you must essentially repeat the 
application process again. You must complete another 
approved civil process education course within a year of 
filing your renewal application and obtain a certificate of 
completion. You must obtain a criminal history record 
from the Department of Public Safety within 90 days of 
your renewal. You must submit originals of these two 
items, along with the Private Process Server Renewal 
Application, to: 

Texas Process Service Review Board 
P.O. Box 

Austin, Texas 78711 


12. 	 Your certification may be revoked at any time for good 
canse, including a conviction of a felony or of a 
misdemeanor involving moral turpitude. If you are 
convicted of a felony or a misdemeanor involving 
moral turpitude at any time after you are certified as 
an approved process server, you must immediately 
notify the Texas Process Service Review Board and 
cease to serve process. 





-------------------

SUPREME COURT OF TEXAS 


PRIVATE PROCESS SERVER ApPLICATION 


Name: 
Last First Middle 

Social Security No.: __ - Driver's License No.: 
Issuing State: Expiration Year: ___ 

Date of Birth: 

Home Address: 
Street Address (No Post Office Boxes) 

City State Zip Code 

Mailing Address: 
Street Address or Post Office Box 

City State Zip Code 

, 

Home Phone: ( ) - Cell Phone: ( ) ­
Work Phone: ( ) - Fax Number: ( )-­
email address: 


Name ofcivil process service course you completed: ____________________ 
Date of completion: _______________ 

Have you ever been denied a license, permit, bond, or other authorization to do business? __ 
If so, please provide a date of denial and explain the circumstances of your denial: ________ 

Has your authority to serve process ever been denied, terminated, revoked, vacated, suspended or 
sanctioned? If so, please provide the date this action was taken and the circumstances 
surrounding the action: ______________________________ 



---------------------------

Please designate a friend, family member or colleague who could reach you in case ofan emergency: 

Name: Relationship: _______ 
Last First Middle 

Address: 
Street Address (No Post Office Boxes) 

City State Zip Code 

Home Phone: ( ) Cell Phone: ( ) __ -___ 
Work Phone: ( ) __ - ___ Fax Number: ( ) 

email address: 

I swear, under penalty of perjury, that I have never been convicted of a felony or 
misdemeanor involving moral turpitude. I understand that, if I am every convicted of a felony or 
misdemeanor involving moral turpitude, I must immediately notify the Clerk ofthe Supreme Court 
of Texas, in writing, and cease to serve process. I swear that I will not serve process in any cause 
in which I am a party or have an interest in the outcome of the case. 

I understand that, if appointed to serve process, I am not an employee of the State ofTexas 
or any of its courts or offices and I will have no claims or rights as such. 

I swear that I will notify the Clerk of the Supreme Court of Texas, within 15 days, of any 
change in the information I have provided above, and I understand that my failure to do so may be 
grounds for immediate suspension ofmyprocess service certification. I further swear that everything 
in this application is true and correct. 

Applicant's Signature 

Subscribed to and sworn to me this __ day _____,20 

Notary Public 

IMPORTANT: This application will not be considered unless accompanied with: (1) an original 
criminal history record obtained from the Texas Department ofSafety in Austin, Texas, within the 
preceding 90 days and (2) a certificate from the director ofan approved civil process service course that 
certifies that you have completed the approved course within the prior year. 



--

-------------------------------------------------

SUPREME COURT OF TEXAS 


PruvATE PROCESS SERVER RENEWAL ApPLICATION 


Process Server ID Number: 

Name: 
Last First Middle 

Social Security No.: - - Driver's License No.: 

Issuing State: Expiration Year: 


Date of Birth: 


Home Address: 
Street Address (No Post Office Boxes) 

City State Zip Code 

Mailing Address: 
Street Address or Post Office Box 

City State Zip Code 

Home Phone: ( ) __ - ___ Cell Phone: () - ___ 
Work Phone: () -___ Fax Number: ( ) __ - ___ 
email address: 

Name of civil process service course you completed: ____________________________ 
Date of completion: __________________________ 

Have you ever been denied a license, permit, bond, or other authorization to do business? __ 
If so, please provide a date of denial and explain the circumstances of your denial: ________ 

Has your authority to serve process ever been denied, terminated, revoked, vacated, suspended or 
sanctioned? If so, please provide the date this action was taken and the circumstances 
surrounding the action: ____________________________________________ 



----------------------------

---------------------------------------------------

--

Please designate a friend, family member or colleague who could reach you in case ofan emergency: 

Name: Relationship: _______ 
Last First Middle 

Address: 
Street Address (No Post Office Boxes) 

City State Zip Code 

Home Phone: ( ) Cell Phone: ( ) __ - ___ 
Work Phone: ( ) Fax Number: ( ) __ - ___ 

email address: 

I swear, under penalty of perjury, that I have never been convicted of a felony or 
misdemeanor involving moral turpitude. I understand that, if! am every convicted of a felony or 
misdemeanor involving moral turpitude, I must immediately notify the Clerk ofthe Supreme Court 
of Texas, in writing, and cease to serve process. I swear that I will not serve process in any cause 
in which I am a party or have an interest in the outcome of the case. 

I understand that, if appointed to serve process, I am not an employee of the State of Texas 
or any of its courts or offices and I will have no claims or rights as such. 

I swear that I will notify the Clerk of the Supreme Court of Texas, within 15 days, of any 
change in the information I have provided above, and I understand that my failure to do so may be 
grounds for immediate suspension ofmy process service certification. I further swear that everything 
in this application is true and correct. 

Applicant's Signature 

Subscribed to and sworn to me this day _____,20 

Notary Public 

IMPORTANT: This renewal application will not be considered unless accompanied with: (1) an 
original criminal history record obtainedfrom the Texas Department ofSafety in Austin, Texas, within 
the preceding 90 days and (2) a certificate from the director ofan approved civil process service course 
that certifies that you have completed the approved course within the prior year. 



-------------

REQUEST FOR PERSONAL CRIMINAL HISTORY RECORD 

I, ________--:-__' am requesting a Personal Criminal History Record in order to 
Print or type your name 

apply with the Supreme Court of Texas to be a private process server. I understand the following 

information is required in order to obtain this record: 

Date of Birth: 
Month Day Year 

Driver's License Number: 

Social Security Number: 

Gender: Male 0 Female 0 
Please check one box. 

Race: Asian 0 Black 0 Caucasian 0 Hispanic 0 
Please check one box. 

Please mail the original of my personal criminal history record to me at: 

Street Address or Post Office Box 

City State Zip Code 

The best way to reach me by telephone is at ( __ ) ____________ 
Print or type your lO-digit phone number here. 

Thank you, 

Print your name here. Dille (Month, Dny, Year) 

Sign your name here. 

Complete this form and mail it, along with your signed, unbent fingerprint card and $15 check 
or money order to: 

Texas Department of Public Safety 

Crime Records Service 


P.O. Box 15999 

Austin, Texas 78761-5999 

Attention: Correspondence 
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April 27, 2004 

Honorable Nathan Hecht 
Supreme Court of Texas 
P.O. Box 12248 
Austin, TX 78711-2248 

Re: Rule 223 of the Texas Rules of Civil Procedure 

Dear Justice Hecht: 

We currently have our individual juror lists in Harris County printed out by 
computer. With a push of a button, our computer will "shuffle" the names on the list and 
reprini a new jury iist. Unfortunately such a shuffle does not comply with a literal reading 
of Rule 223. 

We are also in the process in Harris County of scanning our juror information 
cards into a computer. Once that is done, we would also be able to shuffle the jury list 
and then rearrange the juror information cards in the computer for quick reprinting. 

As you know, an old fashioned shuffle can take 45 minutes to an hour to 
complete. Our jurors wait patiently (or not) for the process to be completed. The 
computerized system will allow a shuffle to be completed much more quickly. 

The judges in Harris County would like to request a change to the language of 
Rule 223 to allow for the computer shuffle. Thank you for considering this . 

...-...... ~ ~ 
~ . 

\J;fdrL.J1,1Mwcna . 
Tra~;~~t~her 



--
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JUDICIAL COl\1l\1ITTEE ON INFORMATION TECHNOLOGY 

Peter Vogel 
Chair 

June 28, 2004 

The Honorable Thomas R. Phillips 

Chief Justice Supreme Court of Texas 


l201 West 14" Street, Suite 104 

Austin, Texas 78701 


Re: Recommended Changes to the Texas Rules of Civil Procedure (TRCP) for Electronic Court Filing 


Dear Chief Justice Phillips: 


Attached for your consideration are the recommended changes to the Rules of Civil Procedure (TRCP) to 

incorporate electronic court filing. The recommended TRCP changes are consistent with the standard local 

rules template agreed by the Court in November 2002 and revised by the Court in June 2004. 


These proposed changes to incorporate electronic court filing 


( 
 a. Allow courts to order electronic filing on the motion of a party in a case (Rule 167), 

b. Allow courts to order electronic service on the motion of a party in a case (Rule 167), 
c. Allow judges to issue electronic orders (Rule 19a), and 
d. Allow electronic service (Rule 21 a). 

JCIT greatly appreciates the Court's recent agreement to revise the standard local rules for use by Texas courts 

until the Texas Rules of Civil Procedure are amended. 


If you have any questions or comments, please contact me at 214-999-4422 or Mike Griffith at 512-463-1641. 


Respectfully submitted, 


Peter Vogel 

Chair, Judicial Committee on Information Technology 


cc: 	 The Honorable Nathan L. Hech1, Justice, Supreme Court of Texas 

The Honorable Wallace B. Jefferson, Justice, Supreme Court of Texas 




• ) 

Proposed Additions and Amendments to the 

• 


Texas Rules of Civil Procedure in order to Allow 
for the EJectronic FiJing (E-Filing) of Documents 

June 2004 

Rule 4. Computation of Time 

In computing any period of time prescribed or allowed by these rules, by order of 
court, or by any applicable statute, the day of the act, event, or default after which the 
designated period of time begins to run is not to be included. The last day of the period 
so computed is to be included, unless it is a Saturday, Sunday or legal holiday, in which 
event the period runs until the end of the next day which is not a Saturday, Sunday or 
legal holiday. Saturdays, Sundays and legaJ holidays shall not be counted for any 
purpose in any time period of five days or less in these rules, except that Saturdays, 
Sundays and legal holidays shall be counted for purpose of the three-day periods in Rules 
21 and 21 a, extending other periods by three days when service is made by registered or 
certified maiJ.--ar by telephonic document transfer, or bv electronic transmission, and for 
purposes of the five-day periods provided for under Rules 748, 749, 749a, 749b, and 
749c. 

Rule 11. Agreements To Be in Writing 

Unless otherwise provided in these rules, no agreement between attorneys or 
parties touching any suit pending will be enforced unless it be in writing, signed and filed 
with the papers as part ofthe record, or unless it be made in open court and entered of 
record. A written agreement between attornevs or parties may be electronically filed only 
as a scanned image. 

Rule] 9a. Judge's Orders 

A judge signs an order by applving his or her handwritten signature to a paper 
order or bv applying his or her digilized signature to an electronic order. A digitized 
signature is a graphic imaQe of the judge's handwritten signature. 

• Rule 21. Filing and Serving Pleadings and Motions 



l 
Every pleading, plea, motion or application to the court for an order, whether in 

the fonn of a motion, plea or other fonn of request, unless presented during a hearing or 
trial, shall be filed with the clerk of the court in writing, shall state the grounds therefore, 
shall set forth the relief or order sought, and at the same time a true copy shall be served 
on all other parties, and shall be noted on the docket. 

An application to the court for an order and notice of any hearing thereon, not 
presented during a hearing or trial, shall be served upon all other parties not less than 
three days before the time specified for the hearing unless otherwise provided by these 
rules or shortened by the court. 

If there is more than one other party represented by different attorneys, one copy 
of such pleading shall be delivered or mailed to each attorney in charge. 

The party or attorney of record, shall certify to the court compliance with this rule 
in writing over signature on the filed pleading, plea, motion or application. In the case of 
a pleading, plea, motion or application that is electronically filed, a certification is 
deemed to be signed by the filer's use of a confidential and unique identifier when 
electronkally filinQ the pleading, plea, motion or application. 

After one copy is served on a party tl1at party may obtain another copy of the 
same pleading upon tendering reasonable payment for copying and delivering. 

Rule 21a. Methods of Service 

Every notice required by these rules, and every pleading, plea, motion, or other 
form of request required to be served under Rule 21, other than the filing of a cause of 
action and except as otherwise expressly provided in these rules, may be served by 
delivering a copy to the party to be served, or the party's duly authorized agent or 
attomey of record, as the case may be, either in person or by agent or by courier receipted 
delivery or by certified or registered mail, to the party's last known address, or by 
telephonic document transfer to the recipient's current telecopier number, or by electronic 
transmission 10 the recipient's e-mail address. or by such other manner as the court in its 
discretion may direct. Service by mail sha1l be complete upon deposit of tl1e paper, 
enclosed in a postpaid, propedy addressed wrapper, in a post office or official depository 
under the care and custody ofthe United States Postal Service. Service by electronic 
transmission to the recipient's e-mail address may only be effected where the recipient 
ha§_aereed to receive electronic service oUy' ..here the court has ordered ihe parties to 
ylectronicaJJv serve documents. Service by telephonic document transfer or bv electronic 
transmission after 5 :00 p.m. local time of the recipient shall be deemed served on the 
following day. Whenever a party has the right or is required to do some act within a 
prescribed period after the service of a notice or other paper upon him and the notice or 
paper is served upon by mail, -ef by telephonic document transfer, or by electronic 
transmission, three days shall be added to the prescribed period. Notice may be served 



• by a party to the suit, an attorney of record, a sheriff or constable, or by any other person 

• 


competent to testify. The party or attorney of record shall certify to the court compliance 
with this rule in writing over signature and on the filed instrument. In the case of service 
by electronic transmission. a certification is deemed to be signed by the filer's use of a 
confidential and unique identifier when electronicallv filing the pleading, plea, motion or 
other fonn of request. Every certification of service by t;lectronic transmission must 
include the filer's e-mail address, the recipient's e-mail address and the date and time of 
service. A certificate by a party or an attorney of record, or the return of an officer, or the 
affidavit of any person showing service of a notice shall be prima facie evidence of the 
fact of service. Nothing herein shall preclude any party from offering proof that the 
notice or instrument was not received, or, if service was by mail, that it was not received 
within three days from the date of deposit in a post office or official depository under the 
care and custody of the United States Postal Service, and upon so finding, the court may 
extend the time for taking the action required of such party or grant such other relief as it 
deems just. The provisions hereof relating to the method of service of notice are 
cumulative of all other methods of service prescribed by these rules. 

Rule 45. Definition and System 

Pleadings in the district and county courts shall 

(a) be by petition and answer; 

(b) 	consist of a statement in plain and concise language of the plaintiffs cause of 
action or the defendant's grounds of defense. That an allegation be 
evidentiary or be oflegal conclusion shall not be grounds for objection when 
fair notice to the opponent is given by the allegations as a whole; 

(c) contain any other matter which may be required by any law or rule 
authorizing or regulating any particular ac60n or defense; 

(d) be in writing, on paper or be electronicallv filed with the clerk by transmitting 
them through TexasOnline. 

Paper pleadings shal1 measuring measure approximately 8Y2 inches by 11 inches, 
and shall be signed by the party or his attorney, and either the signed original together 
with any verification or a copy of said original and copy of any such verification shall be 
filed with the court. The use of recycled paper is strongly encouraged. 

When a P.illlIT..copy of the signed original is tendered for filing, the party or his 
attorney filing such copy is required to maintain the signed original for inspection by the 
court or any party incident to the suit, should a question be raised as to its authenticity . 

• 




Electronically-filed pleadings shall be fonnatted for printing on 8;12 inch by 1] 

inch paper, and shall be si!!ned by the partv or his attornev in the manner specified by 


All pleadings shall be construed so as to do substantial justice. 

Rule 57. Signing of Pleadings 

Every pleading of a party represented by an attorney shall be signed by at least 
one attorney of record in his individual name, with his State Bar of Texas identification 
number, address, telephone number, and, if available, teiecopier number and e-mail 

In the case of an electronically-filed pleading of a party represented by an 
attol11ey, the attorney's use of a confidential and unique identifier when filing the 
pleading constitutes the signature of the attomey whose name appears first in the 
pleading's signature block unless the pleading states that the use of the identifier 
constitutes the signature of a different attorney in the signature block. A party not 
represented by an attorney shall sign his pleadings, state his address, telephone number, 
and, if available, telecopier number and c-mail address. In the case of an electronically­
filed pleading of a parry not represented by an attomey, the filer's lise of a confidential 
and unique identifier when filine the pleading constitutes the signature of the party. 

Rule 74. Filing With the Court Defined 

The filing ofpI eadings, other p-apeF5 documents, and exhibits as required by these 
rules shall be made by filing them with the clerk of the court,.!. A except that the judge 
may permit the papers paper documents to be filed with him, in which event he shall note 
thereon the filing date and time and forthwith transmit them to the office of the clerk . .-A 
judge mav not accept electronically-transmitted documents for filing. ~~~~=~"'-" 
prohibit judges from accepting and considering pleadings submitted on electronic media 

Rule 74a. When EJectronicalJy-FiJed Document is Considered Filed 

(3) Except as noted in part (c) of this rule. a person who electronically files a 
document is considered to have filed the document with the clerk at the time the filer 
electronically transmits the document to an electronic filing service provider (EFSP). A 
repOJ1 oftlle electronic transmission of the document from the filer to the_EFSP shan be 
prima facie evidence of the date and time of the transmissioQ 

(b) When a clerk accepts an electronically-transmitted document for filing. the 
clerk shall place an electronic file mark on the front page of the document noting the date 



• and lime the document was filed which. except as noted in part (c) of this nile, shal1 be 
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the date and time that the filer electronically transmitted the document to an EFSP. 

(c) Except in cases of injunction. attachment. garnishment, sequestration, or 
distress proceedim'(s, an electronically-filed document that serves to commence a civil 
suit will not be considered to have been filed on Sunday when the document is 
electronically transmitted to an EFSP on Sundav. Rather, such a document will be 
considered to have been filed on the succeeding Monday. 

Rule 74b. Documents That l\1av Not be ElectronicaJlv FiJed 

All documents that may be filed in paper form may be electronically filed with the 
exception oftbe following; 

(a) documents in juvenile cases; 
(b) documents in mental health cases; 
(c) documents in proceedinl!s under Chapter 33. Family Code; 
(d) documents filed with a court in camera, solely for the pumose of obtaining a 

ruling on the discoverability of such documents; 
(e) bonds; 
(f) 	wills or codicils thereto' 

----~----..---.~~,.~.---.: 

(g) subpoenas; 

[h) affidavits of inability to afford court costs. 


Rule 93. Cel'tajn Pleas to be Verified 

~A pleading setting up any of the following matters, unless the truth of such 
matters appear of record, shal] be verified by affidavit 

1. 	 That the plaintiff has not legal capacity to sue or that the defendant has 
not legal capacity 10 be sued. 

2. 	 TIlat the pJaintiifis not entitled to recover in the capacity in which he 
sues, or that the defendant is not liable in the capacity in which he is 
sued. 

3. 	 That there is another suit pending in this State between the same parties 
involving the same claim. 

4, 	 That there is a defect of parties, plaintiff or defendant. 

5. 	 A denial ofpartncrship as alleged in any pleading as to any party to the 
suit. 
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6. 	 That any party alleged in any pleading to be a corporation is not 

incorporated as alleged. 

7. 	 Denial of the execution by himself or by his authority of any instrument 
in writing, upon which any pleading is founded, in whole or in part and 
charged to have been executed by him or by his authority, and not 
alleged 10 be lost or destroyed. Where such instrument in writing is 
charged to have been executed by a person then deceased, the affidavit 
shall be sufficient if it states that the affiant has reason to believe and 
does believe that such instrument was not executed by the decedent or 
by his authority. In the absence of such a sworn plea, the instrument 
shall be received in evidence as fully proved. 

8. 	 A denial of the genuineness of the indorsement or assignment of a 
written instrument upon which suit is brought by an indorsee or assignee 
and in the absence of such a sworn plea, the indorsement or assignment 
thereof shall be held as fully proved. The denial required by this 
subdivision of the rule may be made upon infonnation and beJief. 

9. 	 That a written instrument upon which a pleading is founded is without 
consideration, or that the consideration ofthe same has failed in whole 
or in part. 

10. A denial of an account which is the foundation of the plaintiffs action, 
and supported by affidavit. 

11. That a contract sued upon is usurious. Unless such p1ea is filed, no 
evidence of usurious interest as a defense shall be received. 

12. That notice and proof of loss or claim for damage has not been given as 
alleged. Unless such plea is filed such notice and proof shall be 
presumed and no evidence to the contrary shall be admitted. A denial of 
such notice or such proof shall be made specifically and with 
particularity. 

13. In the trial of any case appealed to the court from the Industrial Accident 
Board the following, ifpleaded, shall be presumed to be true as pleaded 
and have been done and filed in legal time and manner unless denied by 
verified pleadings: 

(a) Notice of injury. 
(b) Claim for compensation. 
(c) A ward of the Board. 
(d) Notice of intention not to abide by the award of the Board. 
(e) 	Filing of suit to set aside the award. 
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(1) 1l1at the insurance company alleged to have been the carrier of 
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the workers' compensation insurance at the time ofthe al1eged 
injury was in fact the carrier thereof. 

(g) That there was good cause for not filing claim with the 
Industrial Accident Board within the one year period provided 
by statute. 

(h) Wage rate. 

A denial of any of the matters set forth in subdivisions (a) or (g) of 
paragraph 13 may be made on information and belief. 

Any such denial may be made in original or amended pleadings; but if in 
amended pleadings the same must be filed not less than seven days before 
the case proceeds to trial. In case of such denial the things so denied shall 
not be presumed to be true, and if essential to the case of the party alleging 
them, must be proved. 

14. That a party plaintiff or defendant is not doing business under an 
assumed name or trade nanle as alleged. 

15- In the trial of any case brought against an automobile insurance 
company by an insured under the provisions of an insurance policy in 
force providing protection against uninsured motorists, an allegation 
that the insured has complied with all the terms of the policy as a 
condition precedent to bringing the suit shall be presumed to be true 
unless denied by verified pleadings which may be upon information 
and belief. 

16. Any other matter required by statute to be pleaded under oath. 
(b) A document that is required to be verified, notarized. acknowledged, sworn 

to, or made under oath may be electronically filed only as a scanned image. 

(c) Where a filer has electronicallv filed a scanned image under this nile. a court 
maY require the filer to promptly file the document in a traditional manner with the 
county clerk. 

Rule 167. Orders Regal'ding E1ectronicFiJing 

Upon the motion of a party and for good cause shown, a court may order 
electronic filing and service of documents other than those documents that may not be 
electronically filed as set forth in Rule 74b . 

• 




The Supreme Court ofTexas 
Lisa Hobbs, Rules Attorney Direct; 512-463.6645 

201 West 14th Street Post Office Box 12248 Austin 'IX 78711 
Telephone: 512-463.1312 Fa~mile: 512.463.l365 

August 11,2004 

Mr. Charles L. Babcock 
Bank of America Plaza 
901 Main Street, Suite 6000 
Dallas, TX 75202 

Re: Retention and Disposition ofExhibits and Depositions 

Dear Chip, 

Justice Hecht requests that the advisory committee study the retention and 
disposition of exhibits and deposition transcripts. This purpose of this letter is to provide 
some context and background to this request. Two procedural rules are relevant to this 
discussion: 

The clerk of the court in which the exhibits are filed shall retain 

and dispose of the same as directed by the supreme court. 


TEX. R. CJV. P. 14b. 

The clerk of the court shall retain and dispose of deposition 
transcripts and depositions upon written questions as directed by 
the Supreme Court. 

TEX. R. CJv. P. ] 91.4(e) (fOlmerly rule 209). 

The Court has issued two identical orders related to retention of these court 
documents.1 These orders permit clerks to destroy exhibits and deposition transcripts in 
case one year after final judgment (two years if service was by publication) upon notice 
to the attorneys of record. 

I A copy of one of these orders--currently reprinted in the Texas Rules of Civil Procedure following Rule 
14b-is attached. The subject matter of former Rule 209 is covered now by Rule 191.4(e); however, the 
Court's related order is not reprinted as it was under Rule 209. 
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Additionally, retention of court records other than depositions and exhibits are 
" governed by statUte.' Record" retention in the courts of appeals is governed partly by 
Texas Government Code section 51.205.2 Retention of most trial court records is 

. governed by retention schedules promulgated by the State Library and Archives 
, Commission pursuant to Texas Government Code section 441.158.3 

District court clerks have complained about these procedures for some time. 
Their concerns are primanly with the notice provision and are essentially two-fold: (1) 
compliance is expensive, especially in larger counties; and (2) compliance, especially in 
long disposed cases,' is very difficult because attorneys have often either passed away or 
moved. They add that courthouses are running out of record storage space and storage 
costs are high and increasing., 

In response to,these complaints, the Court created a Task Force on the Retention 
of Court Records-a mUltidisciplinary group of judges, archivists, and Clerks--to study 
the issue. The Task Force was charged with devising a retention system that, on one 
hand, addressed the clerks' concerns and the practical problems of storage and disposal, 
yet, at the same time, alsQ considered the potential need for the records in the judicial 
process and their potential historical significance. 

The Task Force never made any fonnal recommendations to the Court. However. 
(then Rules Attorney) Bob Pemberton drafted Ii rule based on discussions during the Task 
Force meetings.4 In the end, ,the Court never promulgated any rule related to exhibit and 
deposition retention. The Court's primary concern was its uncertainly about how such a 
rule might affect smaller counties. 

Recognizing that the 'ability to preserve files has undoubtedly gotten less 
expensive since the late Nineties, Justice Hecht is now open to revisiting this important 
issue. Accordingly, he met recently with Charles Bacarisse, Harris County District Clerk, 
to discuss a draft rule his office proposed in January 2003.5 Mr. Bacarisse hopes that a 
rule that allows fOT notice' by publication will meet the spirit of Rule 14b while 
eliminating the cumbersome, expensive process ofpersonal notification. Justice Hecht is 
sympathetic to his position. 

Kind Regards, 

l~ 
Lisa Hobbs 

2 A copy of a lener to the Court from the Office of Court Administration concerning section 51.205 is 
anached. 
3 Copies of current schedules DC, pertaining to district clerks, is at1ached. The schedules pertaining to 
county clerks and justice and municipal courts are substantially similar, in relevant part, and are availab1e 
onJine at http://www.tsJ.st8te.tx.us/slrm/recordspubs/index.html. 
4 A copy of that draft rule ("Rule 13") is at1ached. 
5 A copy of a letter to the Court from Mr. Bacarisse, with a proposed rule, is attached. 

http://www.tsJ.st8te.tx.us/slrm/recordspubs/index.html
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GEl\"ERAL RULES 	 Ruie 14c 

III of attorney 	 Historical Notatlule 13. Effect of Signing of Pleadings., Mo­
The repealed rule, which provided that the provisions oftions and Othet Papers; Sanctions RuleE 430 and 437 were to apply to appellate procedure in an 

The signatures of attorneys or parties constitute a other courts of the state, wa.s added by order dated Oct. 10, 
1945.certificate by them that they have read the pleading, 

~t rule and 
;\>aL i . 	 motion, or other paper; that to the best of their Rule 14b. Return or Other Disposition of 

knowledge, infonnation, and belief fonned after rea­ Exhibits 
IIonable inquiry the instrument is not groundless and The clerk of the court in which the exhibits are filed 
brought in bad faiili or groundless and brought for the shall retain and dispose of the same as directed by theUlged. purpose· of hardSsment. 	 Attorneys or parties who Supreme Court. 

Vriting , 	 shall bring a fictitious suit as an experiment to get an Added by order of July 20.1966, err. Jan. 1, 1967. Amended 
opinion of the court, or who shall file any fictitious by order of July 15, 1987. eft. Jan. 1, 1988.

fuJes, no agree. pleading in a cause for such a purpose, or shall make Supreme Court Order Relating to Retention 
pehing .any suit statements in pleading which they know to be ground­ and Disposition of Exhibits· ' 
l'Writing, signed less and false, for ilie purpose of securing a delay of In compliance with the provisions of Rule 14b, 
, the . record, or the Supreme Court hereby directs that exlu'bitsthe biaI of the cauBEi. shall be held guilty ofa con­

offered or admitted into evidence shall be retained~.red of record. 	 tempt. If a pleading, motion or oilier paper is signed and disposed of by the clerk of the court in which 
order of July 	 -in violation of this rule, the court, upon motion or upon the exhibits are filed upon the following basis. 

its own initiative, after notice and hearing, shall im- . This order shall apply only to: (I) those cases in 
pose an appropriate sanctions available under Rule which judgment has been rendered on service of ~ process by publication and in which no motion fOT216-2b, upon the person who signed it, a represented new trial was filed within two yean; after judgment~~ 11 is party, or both. was signed; and, (2) an other eases in which 

We,of Civil..':.~ ," '.. . 	 judgment hat; been signed for one year and inCourts shall presume that pleadings, motions, and 
which no appeal W88 perfected or in which a'

oilier papers are filed in ,good faith. No sanctions perfected appeal wall dismissed or concluded by 8 
under this rule may be imposed except for good cause, final judgment a.s to all pa.rt.ies and the issuance of 
the particulars of which must be stated in ilie sanction the appellate court's mandate such that the ease is 

no longer pending on appeal or in the trial court.lied, 	 order. "Groundless". for purposes of this rule means 
AI'te.r first giving an attorneys of record thirty~;:.:~ 	 no· basis in law or fact and not warranted by good days written notice that they have an opportunity

faiili argument for the extension, modification, or :re­ to claim and withdraw the trial exhibits, the clerk, 
~.. .• a court of verspl of existing law. A general denial does not unless otherwise directed by the court., may dis· 
~8tating that pose of the exhibits. If any such exhibit is desiredconstitute a violation of this rule. The amount re­ by more th.an one attorney, the clerk shall make'p1'OBeeuted quested for damages does not constitute a violation of the necessary copies and prorate the cost among

'ttomey to this rule. all the sttorneysdeairing the exhibit.. 
hoW his Oct. 29, 1940, eft. Sept. 1, ]941. Amended by orden; of July If the exhibit· is not a document or otherwise 
shall be 15, 1987, eft. Jan. 1, ]988; April 24, ]990. ell Sept. 1, 1990. ~pable of reproduction. the party who offered the 

exhibit shall be entitled to claim same; provided,ten days 	 Comment-l990 however, that the party claiming the exhibit shaD 
To require notice and bearing before a court provide a photograph of said exhibit to any other 

determines to impose sanctions. to specify that any party upon request and payment of the reasonable 
sanction imposed be appropriate, and to eliminate cost thereof by the other party. 
the 9O-day "grace" period provided in the former Effective Jan. 1\ 1988. 
version of the nile. 

Historical Note8 Rule 14e. Deposit in Lieu of Surety Bond 
Source 'Wherever these rules provide for the filing of a 

District and County Court Rule 61, unchanged. surety bond, the party may in lieu of filing the bond 
Rule 14. Affidavit by Agent deposit cash or other negotiable obligation of the 

government of the United States of America or any Vr'henever it may be necessary or proper for any 
agency thereof, or -with 	 leave of court, deposit aparty to Ii civil suit or proceeding to make an affidavit, 
negotiable obligation :of any bank or savings. and loan it may be made by eiilier the party or his agent or his 
association chartered by the government of the United 

attorney. States of America or any state thereof that is insured 
Oct. 29, 1940, eft. Sept. 1, 1941. by the government of the United States of America or 

Historical Nota any agency thereof, in the amount fixed for the surety
Source bond, conditioned in ilie same manner as would be a

Vernon's Ann.Civ.St. art. 24, unchanged. surety bond for the protection of other parties. Any
Rule 14a. Repealed by Order of April 10, interest thereon shall constitute a part of.the deposit. 

1986. eff. Sept. 1, 1986 Added by order of June 10, 1980. eff. Jan. 1, 1981. 
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OFFICE OF COURT ADMINISTRATION 

JERRY L. BENEDICT 

Administrative Director 

TO: 	 Chief Justice, Supreme Court of Texas 
Presiding Judge, Court of Criminal Appeals 
Chief Justices, Courts of Appeals 

FROM: 	 Jeffrey M. Vice 

CC: 	 Clerk, Supreme Court ofTexas 
Clerk, Court of Criminal Appeals 
Clerks, Courts of Appeals 

DATE: 	 April 7, 1998 

SUBJECT: 	 Funding for Records Storage in the Intermediate Appellate Courts 

Jerry Benedict has asked that funding for records storage in the intermediate appellate courts be 
included as an agenda item for your meeting on April 16, 1998. As you may be aware, our office has 
been researching records management in the intermediate appellate courts, and as a result, we have 
drafted and are enclosing for your review the following: 

• 	 Project overview on records storage in the intermediate appellate courts, 
• 	 Cost estimates for microfilming appellate records (Attachments 1 and 1.1), 
• 	 States' retention periods for appellate records (Attachment 2), 
• 	 Estimated annual appellate records storage costs (Attachment 3), and 
• 	 Compiled results of January 1998 survey of the appellate clerks. 

In the project overview's Actions for Consideration, we have identified possible approaches to address 
the records storage problem. These include: 

• 	 Changing the storage medium feir some or all of the records from paper to microfilm (estimates 
provided), 

• 	 Reducing, through statut~, the retention period for criminal records from permanent to some lesser 
period (criminal records retention periods for other states provided for comparison), and 

• 	 Ensuring budgets for the 2000-200lbiennium are sufficient to handle current costs, plus projected 
increases in storage costs or costs associated with developing and implementing records purging 
projects (current costs estimates provided; projected storage or purging project costs not identified 
at this time). 

Should you have any questions or comments, please do not hesitate to contact me at (512) 936-0197. 

205 WEST 14.... STREET, SUITE 600' TOM C. CLARK BUILOING' (512) 463-1625' FAX (512)463-1648 
P. O. Box 12066, CAPITOL STATION· AUSTIN, TEXAS. 78711·2066 

http://.www.courts.state.tx.us . 

http:http://.www.courts.state.tx.us


Project Overview,: Reco~ds Storage in the Intermediate Appellate Courts 
~ . 	 . 

The Problem: 
) 

Storage, assessment, and disposal of an ever increasing number of intermediate appellate court 
records and the costs associated with those activities. 

B ack2f<mnd: 

Texas Government Code §51.204 requires appellate civil case files to be destroyed ten years after 
final disposition, except for: (1) records containing "highly concentrated, unique, and valuable 
information unlikely to be found in any other source available to researchers;" (2) indexes, 
original opinions, minute~, and general court dockets; and, (3) records determined to be of 
historical value. However, the clerks have not universally exercised their authority to assess civil 
case files for historical or other value and purge the dated files deemed of no value. 

In addition. appellate criminal ,case files are to be kept permanently. By the end of the next 
biennium, the courts will be storing two decades worth of criminal records. Due to the volume of 

, civil and criminal records, most of the appellate courts are encountering difficulty in locating 
space to house those records, and the current space being used does not always meet records 
retention standards. 

Storage situations vary for each appellate court, but some similarities exist. Many of the courts 
have received considerable, cost-free space and services from the county where they are located. 
However, several counties are encouraging the clerks to utilize their retention schedules to 
destroy some of the court records,particularly as the county facilities become space constrained. 
Also, several courts have transferred many of their older files to the state Archives in Austin or at 
regional depositories during a time when the Archives were able and willing to take ownership of 
the court records. Now, the State Library and Archives Commission is unable 'to serve as a 
general repository for appellate court records, except in unique situations. 

Actions for Consideration: 

1. 	 Cbange tbe storage medium from paper to microfilm. If criminal records must be kept 

permanently, converting paper documents to microfilm rolls would alleviate space 

constraints. Attachment 1 provides microfilming cost estimates based on the clerks' 

responses to two surveys conducted by the OCA. 


2. 	 Cbange the statute to reduce tbe retention period of criminal records. Reducing the 

retention period of criminal records would create an essentially fmite amount of records to 

be stored. Twelve of the appellate clerks advocate such a statutory change. Attachment 2 

presents an overview of other states' retention periods for criminal records for comparative 

purposes. 

1 
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3. 	 Budget for increasing record's storage costs. Certain courts are facing the possibility of 
. having to seek new or additio:gal storage space from private vendors) particularly if 
'microfilming or a statutory chWlge in the retention period for criminal records does not occur. 
Cost estimates have not been developed, but monthly fees at the State Records Center run 

I $.1874 per cubic foot (Le., per box). Auachment 3 presents current estimated annual 

appellate records storage costs. 


4. 	 Budget for records assessment and purge projects. To eliminate backlogs, the OCA could 
assist interested courts in developing projects to assess their backlogged cases for historical 
or other value as dictated above. As a benchmark, the 5th Court conducted such a project, 
taking approximately one year to complete, at a cost around $10,000. 

5. 	 Develop or modify, and then implement, records management procedures. The OCA is 
working '\-vith the appellate clerks and State Library consultants to identify and present "best 
practices" associated with records management. . 

2 




Attachment 1: Cost Estimates for Microfilming Intermediate Appellate Court Records 

Sources: 	 Survey of Texas' Clerks of Courts of Appeals, Office of Court Administration, 1998 

Texas Judicial System Annual Reports, Office cif Court Administration, FY 1997 & FY 1996 

Microfilming Cost Estimate Formulas, Texas State Library and Archives Commission, 1998 . 
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Attachmerit 1.1: Assumptions Used in Developing 

Cost Estimates for Microfilming Intermediate Appellate Court Records 


1. 	 Cost estimates for filming intennediate appellate records backlogs are based on inventory 
estimates provided by the appellate clerks in their January 1998 survey responses. Two 
cost estimates for filming annual records accumulations are presented: one is based on 
inventory estimates provided by the appellate clerks in their January 1998 sUIVey 
responses, and the other is based on the average ofFY97 and FY96 total cases disposed 
for each court. 

2. 	 If a clerk solely provided estimated number of case files (e.g., files kept in shucks). the 
totals were converted to number of boxes by using a four cases per box ratio. 

3. 	 The 2nd COA provided a case file count not segregated into civil or criminal. First, th~ 
case file count was converted using Assumption 2.; then, since cases counted were from 
1921-86, 95% were assigned to civil and 5% to criminal. 

4. 	 The cost estimates do not reflect several courts' records reduction activities since the 
beginning of the year (e.g., the 21ld COA has shipped several hundred boxes ofpre-1920 
cases to the Archives and destroyed hundreds more). 

5. 	 The 7th COA's cost estimates reflect approximately 3000 case files, from 1991 to 1998, 
which were not identified in their January 1998 sUIVey response. but are housed on-site. 

6. 	 The 13th COA's cost estimates do not reflect that approximately 2,000 of the 6,000 case 
files have previously been microfilmed. per the clerk; consequently, the estimate should 
be reduced by one-third. 

7. 	 Calculation fonnulas were based on State Library and Archives Commission figures: 
• 	 Total # DocumentslImages: 2500 images per box 
• 	 Total # OriginallDuplicate Rolls: 4000 images per roll 
• 	 Total # Document Preparation Hours: 1000 images per hour . 
• 	 Total # Months to Complete Project: 1 roll prepared and filme(lper day by one 

person (project length proportionate to number ofpreparers and photographers) 
• 	 Total Filming Cost: $.04 per image 
• 	 Total Duplication Cost: $8.50 per roll 
• 	 Total Document Preparation Cost: $10 per preparation hour 

8. 	 Document preparatjon includes removal of all fasteners, mending of tom pages, visual 
inspection, sorting ofdocuments and creation of targets. 

9. 	 Cost estimates do not include the cost of microfilm readers/printers, which can average 
$6,000 per Ken Hensley, Manager ofMicrographics SeIVices at the Texas State Library. 

10. 	 Cost estimates do not include any shipping or transportation costs. 
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Attachment 2: State~' Retcnlion Periods for Intermediate Appellate Court Records .. 
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Permanently 17 16 


Permanently on microfilm 9 9 


Retain more than 10 years 6 3 


Retain 10 years or less 7 11 


Subtotal 39 39 


States without intermediate appellate courts II 11 


ITotal 50 50 


Retention Periods for Criminal Appellate Records 
for Individual States 

.0 . .. 

~ Retain permanently on film 

~ Retain more than 10 yrs .. 
• Retain 10 yrs or less 

D No intermediate courts 

Source: National Survey Regarding Retention of Appellate Records, Office of Court Administration, 1998. 
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Attachment 3: Estimated (May '97) Annual Intermediate AppelJate Records Storage Costs 

Court 

lSI COA 

2nd COA 

3rd COA 

4th COA 

5th COA 

6th COA 

7th COA 

8th COA 

9th COA 

lOth COA 

llthCOA 

12th COA 

13th COA 

14th COA 

Total 

Cost l 


None 


$10,000 

$4,200 

$9,852 

None 

$1,200 

None 

None 

$1,000 

$1,380 

None 

None 

None 

None 

$27,632 

Comments 

Harris County provides free storage, but is encouraging retention 
schedule implementation. The court has responded, initiating a 
records purging project. 

This amount has already been greatly diminished by the court's 
current records purging project. Pre-I 920 case files have been 
transferred to the state Archives, and many civil records deemed 
valueless by the court are being destroyed. 

This amount reflects cost~recovery fees from the State Records Center 
enacted September 1997. Starting in 2002, storage will be needed for 
the return each year ofone year's worth of criminal records. 

$3,444 is actual current court cost, with remainder subsidized by the 
county, but subsidy under dispute. Pre-198l civil records transfemid 
to Archives, but still require historical value assessment/file purging .. 

Dallas County provides free storage. During this and last fiscal year, 
the court spent approximately $10,000 to review, retain, re-file, and 
purge court records. Pre-1920 case files have been transferred to the 
state Archives. 

This amount reflects charges from a private storage vendor. 

County provides free storage. Pre-1920 case files have been 
transferred to the state Archives. 

El Paso County provides free storage, but has inquired about retention 
schedules. 

This amount for purchasing boxes. Special relationship with Archives 
regional depository enables court to transfer files to Liberty location. 

This amount reflects charges from a private storage vendor. 

On-site storage only. 

On-site storage only. 

On-site storage only. 

Harris County provides court free storage, but is encouragin~ retention 
schedule im,elementation. 

1. Costs based on clerks' May 1997 responses to OCA survey on records retention (figures were not verified; nor were 
peripheral costs identified (except by CJk' COAl. such as staff time, jackets, boxes, Of shelves)). Costs indicated are per year. 



§ 51.204 JUDIClAL BRANCH 
Title 2 

SUBCHAPTER C. CLERKS OF COURTS OF APPEALS 

§ 51.204. Records of Court 
(a) The clerk of a court of appeals shall: 

, 	 (1) file and car{!fully preserve records certified to the court lU1d paperS relative to the 
record; 

(2) docket causes in the order in which'they are filed; 
(3) 	record the proceedings of the ,court except opinions :md orders on motions; and ' 
(4) 	certify the judgments of the court. to the proper courts. 

(b) Upon the issuance of the mandate in each case, the clerk sh.aU notify the attorneys o! 
record in the case that: 

(l) exhibits submitted to the court by a party may be withdra'>m by that party or the 
party's attorney of record; and 

(2) exhibits on file with the court will be destroyed 10 years after final disposition of the 
case or at an earlier date if ordered by the court. 
(c) Not sooner than the 60th day and not later than the 90th day after the date of final

I disposition of a case, the clerk shall remoye and destroy all dupUcate papers in the tile on 
record of that case. 

I 
(d) Ten years after the final disposition of a chi! case in the court, the clerk shall destroy 

all records filed In the court related to the case except: 
(l) 	records that, in the opinion of the clerk or other person desip.ated by the court. 

contain highly concentrated, unique, and valuable information unlikely I.e be found In any 
other source available'to researchers; 

(2) indexes, original opinions, minutes, and ge'neral court dockets unless the documents 
are microfilmed in accordance ....ith this section for permanent ntention, in which case the 
original document'shall be destroyed; and 

(3) 	other records of the court determined to be archival state records under Section 

l 441.186. 
(e) The Clerk shall retain other records of the ,court, such as financial records, administra· 

tive correspondence, and other materials net related to particuJar cases in accordlU1ce \\ith 
Sectlon 441.185. 

I 

(f) Before microfilming records, the clerk must submit a plan in "'Titing I.e the justices of a 
court of appeals for that purpose. If a majority of the justices of a court of appeals 
determines that the plan meets the requirements of Section 441.188, rules adopted under that 
section, and any additional standards and procedures the justices may require, the justices 
shall infonn the clerk in wTiting and the clerk may adopt the plan. The decision of the 
justices must be entered in the minutes of the court. 

Amended by Acts 1997, 75th Leg.. ch. 873, § 2, err. Sept. 1. 1997. 


l 	 Historical and Statutory Notes 

1997lAgi$lation 441.185" for "for the time period spedfied by order 
Acts 1997, 75th Leg., ch. 873, in the s~tion or the court"; and added subsec. (O. Prior t.o 

heading, substituted "R~ord$ or Court" for amendment, subsec. (e) read: 
wDuties"; in sub~. (d), in subd. (2), substituted MA record Clescribed in Sub$eCtion (dXI) may be 

\ '''in accordance Voith this section" for "or otherwi~ transferred to a public or private library or other 
redueed", and adCled subd. (3); deleted subsec. (e): agency concerned \Lith the preservation of histori­r redesignated former subsec. (f) as subsec. (e). and cal docul11ents I.e be preserved or disposed of &5 

~ therein sub$tituted ''In accordance with Section th eUb!'2l')' or ag-enc:y may determine." 

§ 51.205. Repealed by Acts 1997, 75th Leg., ch. 873, § 8(1), eff. Sept. 1, 1997 

Historical and Statutory Notes 

The repealed seetion, relating to preservation of Acts WIT. 65th Leg~ p. 342, ch. 169. 
records, was derived from: Acts 1981, 67th Leg~ p. 793, th. 291, § 46. 

4 

JUDICIAL BRANCH 
Title 2 

Acts 1985, 69th Leg~ ch. 480, § 1. 

§ 51.207. Fees and Costs 

[See mai 

(b) The fees are: 

(b) 	The fees are: 
(1) 	 (or cases appealed to and fil 

dist::rict and county courts , 
(2) 	motien for leave to file petitio 

injunction, and other sim.i!.ar 
of appeals •.•••.•.. '•.•...• 

(3) 	 additional fee if the motion ur, 
(4) 	motion to file or to e>."tend , 

district or county court: ...• 

Amended by Acl.s 1m, 75th Leg., ch. 10S1l. § 1. 

Historil 

19'97 Legislation 
Acts 1997, 75th Leg" ch. 1050, in su~, ( 

5ubstituted "Sl00" (or "Sb(n in s'Jbd. (2), $ub; 
tut.ed "SSO" for "S20"; in subd. (3), SUbHi\u! 
'S75" for "$30"; and in subd, (4), $ubstituted "SI 
for "S5", 

Seetion 2 or Acts 1m, 75th Leg., th. 10 
pro,~;des: 

Crimi~al proc~edinp 2 

2. Criminal proceeding. 
Although proceeding for rorfeitllMl of llppe2 

anee bond is criminal procll'eding. costs on I!ppe 

SUBCHAPTER D 

§ 51.302. Bondj Oath; Insurance 

[See main voli 

(c) Each district clerk shall obtain an 
governmental pool operating under Chap! 
district clerk an" any deputy clerk against I 
the performance of official duties. The am. 
the maximum amount of fees collected in 
preceding the tenn for which the insurlU1ce 
or other coverage document may not be r 
policy or other coverage document pro\~, 
the policy must be at least 51 million. 

[See main vor 

Amended by Acts 1993,73rd Leg., th. 561, § 2. eft 

IT] 
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RULES OF APPELLATE PROCEDURE 

SUPREl\lE COURT ORDER REGARDING DISPOSITION 

OF COURT PAPERS I!'l' CIVIL CASES 


IN THE SUPREME COURT OF TEXAS 

ORDER REGARDING DISPOSITION OF COURT PAPERS IN CIVIL CASES 

ORDERED that: 
A. Definitions. 
1. COlin )'ecords or J'ecords means: 

\ (a) the clerk's record; 
(b) the reporter's record; and 

, (c) any other documents or items filed, or presented for ming and received in 
an appellate court in a particular case, 


2, AppeUate neord means the cJel'k's record and the reporter's record and any 

supplements, 


B, In the Courts of Appeals, The follo\\;ng parag1'aphs govern disposing of 


\ cow,t records by the courts of appeals: 

1. Determination of permanent preservation. Before any court records are 

destroyed, the court of appeals must-under Section 51.205 of the Go\'ernment Code 
and State Archh'es guidelines-determine whether the records shpuld be perma­
nently pl'eset\·ed. ­

2, initial determination . . Immediately after firial disposition of an appeal or 

othel' pro~eeding. the panel that decided the case must determine whether the case's 

records should be permanently preser:ec! and must file with the records a statement 

declaring that the records should or should not be permanently presel"l'ed. 


3. Later determinatia>!. After its initial determination, but before any court 

records are destroyed, the court of appeals may reexamine its initial determination 

under 2 and may change its designation. 


4. Original papers and exhibits in appea!$. Whate\'er the court determines 

conceming permanent preset\'ation of a case's records, any original documents or 

exhibits must, \\ithin 30 da:'::; after final disposition of an appeal 01' other proceeding, 

be returned to the trial court in accordance y,;th any trial court order entered under 

Rules 34.5{O and 34.6(g). The court of appeals may, but need not, copy those 

documents and exhibits before returning them to the trial court. The court of 

appeals may dispose of copies of nondocumentary exhibits after the case is final on 

appeal. 


5, All other papers and e:zhibits. Subject to paragraph 4 .• the court of appeals 

must keep and preser..e all records of Ii case (e.."I:cept duplicates) until they are 

ultimately disposed of under this rule, 


6. Ultimate disposition. AIter the period prescribed by Section 51.204 of the 

Government Code or other applicable statute has expired, the court of appeals must: 


(a) destroy those records the court has determined need not be· permanently 

preserved; and . 


(b) turn over to the State Archives' or other repository aDowed by law those 

records the court has determined should be permanently preserved. 


C. In the Supreme Court. . The following paragraphs govern disposirlg of court 

records by the Supreme Court: . 


1. If case ret<ersed alld remamLed to C011rt of appeals. If the Supreme Court 

grants re\;ew and remands the case to the court of appeals, the Supreme Court will 

return the appellate record to the court of appeals, The court of appeals will then 

dispose of the court records in accordance with subdivision B. The Supreme Court 

will keep and preserve all remaining items (except duplicates) until they are turned 

over to the State Archh'es as pro\;ded by law, 
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2. If case affi:rmed en' reversed and remanded to tl-ial court. If the Supreme 
Court grants review and either afrums the court of appeals or reverses and'remands 
to the trial colirt, the Supreme Court will not return the appellate record but 'Will 
keep and preserve all records of the case (except duplicates) until those records are 
turned over to the State Archives as provided by law. 

, 3. In cU other cases. In all other cases, the Supreme Court will return the 
appellate record to the court. of appeals and keep and preserve all remaining records 
of the case (except duplicates) until they are turned over to the State Archives as 

provided by law. 

(Effective September 1, 1997.) 
, 
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, 
, 
, 
\ 

I 

I 

\ 


\ 

I 
 63 


I 






I 

Records Storage ..in the· 
Intermediate 
Appellate Courts 

Ap~ellate Court 
Clerks' Meeting 

May 14,1998 

J.8 
~ 

Current Situation 

• Differences between the COAs 


.. records backlogs 

.. storage venues 


• county 
.5tale 
• private vendors 


.. storage costs 


• Similarities between the COAs 
.. files accessed infrequently. except 

for OAG 

Texas Government Code 
§S1.204 

.>,. Retain criminal case records 
permanently 

.. retention period dictated by omission 
and subsequent Interpretation 

.. district court retention periods are 
linked to judgment length 

The Problem 

Although court costs for records 
storage are currently nominal, the 
likelihood exists that costs will 
increase as 

• the number of records increases 

• costs are shifted to the courts 

Texas Government Code 
§51.204 
,. Retain civil case records for 10 yeers, 

except 

.. 	records with • ~ .. highly concentrated, 
unique, and valuable information 
unlikely to be found In any other source 
available to researchers" 

.. indexes, original opinions, minutes. and 
general court dockets 

.. 	records detennined to be archival state 
records (I:e., historical value) 

Effects of §51.204 

• Civil records accumulation . 
.. to date· at minimum, 10 years worth 

• problem· value assessment 
clause 

• response· initial retention 
determination 


.. projected -10 years worth 


• Criminal records accumulation 

.. to date· almost 20 years worth- .. projected - infinite amount 

1-6 	 07/27/98 



Main Actions to Consider 

• Change slatule 10 reduce retention 
period of criminal records 

.. Pro - cost effective· 

.. Con - may need criminal records 

.. Cost· none 

States' Criminal Case 
Retention Periods 

". 	 Retention periods for the 
10 most populous states 

FietenUon Retention 
Rank Slate Period Rank Slate Period 

(Yrs) (Yrs) 
1 CA 10 6 IL 21 
2 TX Permanent 7 OH 2. 
3 NY Permanent 8 MI 20 
4 FL 5 9 NJ Perm- film 
5 PA 1 10 GA 20 

Microfilm Cost Estimates 
(Criminal Records Only) 

~~------------------~ 

States' 

Criminal Case 


:.. Retention Periods 


• 39 states have " . <:rimimd Case 
intermediate appellate ftctmlion Pmfld 

courts 


R<'fain p~rm~l1cntl)' 
(011 microfilm) • Nearly two-thirds retain 

Mar... than 10 }TS records permanently" 

10 yrs orlc$s 

Main Actions to Consider 

• 	Change records storage medium 
from paper to microfilm 

.. pro - better access; approved archive 
medium . 

.. con • expensive; not cost effective 

.. cost - $202,500 annually 

Microfilm Cost Estimates 
(Criminal Records Only) 

.J~;" For all intermediate appellate courts ... 

2008 Projected
1998 Cost for Cost for Storing

Microfilming 1 Yr's Cumulative
Worth of Criminal Records 

Criminal Records in Paper Format 

$202,500 $97,000 
o 

lot 3rd $11\ 7111 till 11111 13th 

~nd .tII 6111 eu. 101" 12t11 1.m 


COIln. 01 Appoa'i 

7·12 	 07/27/ 
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Effective Ocrober 20. 1997 

TEXAS STATE LIBRARY 
AND ARCHIVES COMMISSION 

and Archives 
Commission 

LOCAL SCHEDULE DC (2nd Edition) 
RETENTION SCHEDULE FOR RECORDS O~ DISTRICT CLERKS 

This schedule establishes mandatory minimum retention periods for the records listed. No local 
government office may dispose of a record listed in this schedule prior to the expiration of its retention . 
period. A records control schedule of a local government may not set a retention period for a record that is 
less than that established for the record on this schedule. The originals of records listed in this schedule 
may be disposed of prior to the expiration of the stated minimum retention period if they have been 
microfilmed or electronically stored pursuant to the provisions of the Local Government Code. Chapter 
204 or Chapter 205. as applicable, and rules of the Texas State Library and Archives Commission adopted 
under authority of those chapters. Actual disposal of such records by a local government or an elective 
county office is subject to the policies and procedures of its records management program. 

Destruction of local government records contrary to the provisions of the Local Government Records Act 
of 1989 and administrative rules adopted under its authority. including this schedule. is a Class A 
misdemeanor and. under cenain circumstances, a third degree felony (penal Code. Section 37.10), 
Anyone destroying local government records without legal authorization may also be subject to criminal 
penalties and fines under the Open Records Act (Government Code, Chapter 552). 

INTRODUCTION 

The Government Code. Section 441.158, provides that the Texas State Library and Archives Commission 
shall issue records retention schedules for each type of local government. including a sChedule for records 
common to all types of local government. The law provides funher that each schedule must state the 
retention periOd prescribed by federa1 or state law, rule of coun, or regulation for a record for which a 
period is prescribed; and prescribe retention periods for all other records, which penOds have the same 
effect as if prescribed by law after the records retention schedule is adopted as a rule of the commission. 

Local Schedule DC sets mandatory rn.inimum retention periods for records series (identified in the Records 
Series Title column) maintained by district clerks. If the retention period for a record is established in a 
federal or state law, rule of court. or regulation. a citation to the relevant provision is given; if no citation is 
given, the authority for the retention period is this schedule. 

The retention period for a record applies to the record regardless of the medium in which it is maintained. 
Some records listed in this schedule are maintained electronically in many offices. but electronically stored 
data used to create in any manner a record or the functional equivalent of a record as described in this 
schedule must be retained, along with the hardware and software necessary to access the data, for the 
retention period assigned to the record, unless backup copies of the data generated from electronic storage 
are retained in paper or on microfIlm. for the retention period. 

P. O. Box 12927· Austin, Texas· 78711-2927· (512) 452-9242 
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Effective October 20. 1997 

Unless otherwise stated, the retention period for a record is in calendar years from the date of its creation. 
The retention period.. again unless otnerwise noted. applies only to an official record as distinct from. 
convenience or working copies created for informational purposes. Where several copies are maintained, 
each local government should decide which shall be the official record and in which of its divisions or 
departments it will be maintained. Local governments in their records management programs should 
establish policies and procedures to provide for the systematic disposal of copies. 

If a record described in this schedule is maintained in a bound volume of a type in which pages are not 
designed to be removed, the retention period, unless otherwise stated, dates from the date of last entry. 

If two or more records listed in this schedule are maintained together by a local government and are not 
severable, the combined record must be retained for the length of time of the component with the longest 
retention period. A record whose minimum retention period on this schedule has not yet expired and is less 
rhan permanent may be disposed of if it has been so badly damaged by fire, water, or insect or rodent 
infestation as to render it unreadable, or if portions of the information in the record have been so 
thoroughly destroyed that remaining portions are unintelligible. If the retention period for the record is 
permanent on this schedule, authority to dispose of the damaged record must be obtained from the director 
and librarian of the Texas State Library. The Request for Authority to Destroy Unscheduled Records 
(Form SLR 501) should be used for this purpose. 

Requests for Authority to Destroy Unscheduled Records (SLR 501), whose submission to the director and 
librarian of the Texas State Library is required by the Local Government Cpde, Section 203.045, need not 
'be flled for records shown as exempt from the requirement. 

Certain records listed in this schedule are assigned the retention period of A V (as long as administratively 
valuable). This retention period affords local governments the maximum amount of discretion in 
determining a specific retention period for the record described. Although AV may be used as a retention 
period on a records control schedule of a local government, it is in the best interests of any records 
management program that fixed retention periods be assigned for each records series. A V records tend to 
accumulate and go unmanaged. 

AMENDMENT NOTICE 

An item number that is preceded by an asterisk (*) indicates either that the retention period or the 
description of the record series has been changed from that which appeared in the edition of Local 
Schedule DC, effective November 1, 1994, or the records series is new to this schedule. An asterisk is 
also used before a retention note that has been amended or added at the beginning of the schedule or any or 
its parts or sections. Changes to legal citations or non-substantive editorial changes are not noted. 
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Retention Notes 
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ABBREVIA TJONS USED IN TIDS SCHEDULE 

AR - After release. replacement. termination, or cancellation of 

the instrument; or. if recorded, of all instruments in volume 


AV • As ]ongas administratively valuable 

FE - Fiscal year end 


US - Until superseded 
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RECORDS OF DISTRICT CLERKS 
" 

Retention Nol,S: a) TEXAS COUNTY RECORDS MANUAL RENDERED WITHOUT EFFECT. The adoption and 
issuanc, of the first edition of this schedule by the Tuas State Library and Archives Commission rendered without effect 
Section' 2 ofVolume /1 ofth, Tex.a.s County Records ManUiJl as ame~td through February 15,199,3. District cltrks should 
not us, any pan of the Texas COMty Records Manual to dettrmw minimum reltntion p,riods or th, requirements of local 
gov,rnmelll records laws. 

b) USE OF LOCAL SCHEDULE GR (Records Common to All Governments) • Class 1000 (General Records). which was 
,pan o/Volkme II ofth, Texas COUllty R,cords ManUiJl. is not included in this schedul" District clerks should use LDcal 
Schedule GRfor dettrmining minimum retention periods for administrativ" personnel,financi.a( and support sef\lice records 
TlDt included ill this scheduk. 

c) DESTROY ATOPTION • The Itrm "destroy at option" as used throughout this schedule indicates that th, "cord is an 
obsolet, record no long,r required by law' to be mo.inUlilled by dismct clerks. We recommend that district clerks who wish to 
retaifl these records rather than tUstrpy them assign definite reltntion periods for the records on their records control scheduUls. 

d) SCOPE OF THIS PART -In some coullties, the district clerk, by law. sef\les either as th, exclusive clerk to one or more 
statutory county couns. as cleric in cases concerning family low only, or as cleric in cases concerning family law and in civil 
andIor criminal cases in which the court has concurrent jurisdiction with district couns. The district clerk mustfollow the 
minimum retention periods in Local Sched,ule CC (Records ofCounty Clerks) for records ofany county court at low to which 
he or she is cltrlc that are TlDt covered in this schedule. The district clerk must follow th, retention periods in this volume for 
rtcords relo.ting to family low mantrs heard in aCOUIJty court at low to which he is clerk. . 

e) MEANING OF FINAL JUDGMENT· For wention dilting purposes. th, use of the term "final judgment" in retention 
periods. unless otherwise qU(JJified. means: 

1) Civil and Family Law Cases - From the dilte judgment signed in a district coun or the court ofjurisdiction ifa 
foreign judgment: or if 1IEW trial or junhu proceedings granted on motion or f1lIJJUkued on appeal. from dalt judgmelll 
rentkred and .flgned in 1IEW tritJl or jurther proceedings: or ifappeal,d andjudgment oftrial court ajJimud. modifi'd. 
or render,d as it should hov, been rentkrtd. or appeal dismissed. from dilte TTUJJJdote or nolice ofdismissal received 
from appeals court; whichever applicable. 

2) Criminal Cases - From the date judgment signe.d in a district coun; or ifnew trial or jurther proceedings granted 
on motion or !TIl11lllated by reversal on appeal. from dale judgment rendered and signed in ne'H! tritJI or jurther 
proceedings: or ifappealed andjudgment of triill court ajfimud or judgment ofacquinaJ issued or appeal dismissed. 
from dale mandate or notice ofdismis~al received from appeals court: whichever applicable. . 

J) Juvenile Cas,s - Slate lows provide that appeals from decisions in these rypes of hearings' shall be governed by 
the Rules ofCivil Procedure and th, Rules ofAppellate Procedure. and the dilting offinaljudgment shouldfollow 
the guide lin,s s,t out in (eXJ) abov,. 

fJ PBE.18M RECORDS AND. RET£NT1QN BECQMMmVONS . NotwithsllJnding 1M rtlllTllioli puiods sel down in thu scMdule. 
lhe /ollowilll rtcords mWI bt rtlained pel1'fl(Jfle1Jlly: 

J) all case papers doted I876 or earlier and trial dDckLts col'ltOining elllries daled J876 or earliu: and 

2) case papers and tritJI dockLufrom any period If the minutes of the case have been lost ordesrroyed.. 

1n addition, with regard only 10 case papers in which final judgment has been rendered. this manUiJl rtcommends. bur does TlDI 
requirt that consideration bl! givell to rtUlining: 

1) all case papers diltedfrom 1877 to J920 PERMANENTLY; and 

2) papers in a caseJrom any period that. becaus, of its nOloriety or significance. might possess enduring value. 
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.. g) FINGERPRINTS· Code of Criminal Procedur~, an. 38.33, requires that the fingerprint ofa person convict~d ofa Class 
A misdemeanor or afelnny he placed on the judgment or docket sheet. The fingerprint is meant to s~n,'e as an aid to the 
identification ofa person for use as evidence ofprior convictions. Th~ amended ankle applies only to convictions Ju:ui on or 
after 1 September 1987. Because of the long,-Tetenrion periCHb set for the various records concerning felony cases in this 
section, this note is concerned only withmisdemeanol' records in district couns. 

If the flngerprint appears on a mistkmeanor judgment shut or an o;der for probarion that is incorporated directly into the 
CrimiMI Minutes {2125·08J or the District Coun Minutes {2150·07J none ojthe retention periods listed ill this manual is 
affected. but if the only copy of the fingerprint appears on a document in either of the following two categories. then the 
document must be rerained 20 years after jinaljudgment or after last entry as applicab~. 

Category I • On a misdemeanor dodet sheet in the Criminal Dodet {2I 2.5·06 J or the Criminal File Dodet • Type 
IV (212.5"()7]. or on a separale doc"'t shut filed with the Criminal Case Papers [212.5·05/. . 

Category 2· On a misdemeanor judgment or an orderfor probaiionfikd with the Criminal Case Papers [212.5.05J 
and not directly incorporated inlto the Criminal Minutes [21 25·08j or the District Coun Minutes [215()"()7]. 

The 20 y,ar retention required for documents in Cougories I and 2 apply only 10 those documenls or ponions ofa docker, 
judgment. or order created on or after I September 1987 and containing the only copy ofthefing,rprints ofconvicted persons. 
It does not apply to any documenu in the SCUTU! caregories CTealed on or before 3 J August J987. 

/
h) RETENTION Of ClY.lL EXHIBITS AND DEPOSITIONS· Exhibits and depositions in civil cases must be retained and 
disposed ofin accordonce with the following orders of the Teuu Supreme Coun. unless a COWlI)' IIIJS obtain~. a modified 
order from the Supreme Coun amending the procedure for that COWlI)'. 

1) E.thibits: In compliallce with the proviSions of Rule J4b. the Supreme Coun hereby directs that exhibits offered 
or admined into n-idence shall be retained and disposed ofby the cleric of the court in which Ihe exhibits are filed 
upon the following basis. . 

This order shall apply only to: (J) Ihose cases in which Judgment has bun rendered on service ofprocess by 
publication and in which no motion for n~ trial was filed within two years after judgment was signed; and. (2) all 
otheT cases in wllichJudgment IIIJS been sigMdfoTone year and in which no appeal was perfected or in which 0. 

perfected appeal was dismissed or concluded by a final judgment as to ali panies and the.issuance ofthe appellate 
coun's nuvu:tate such that the case is no longer pending on appeal or in the trial coun. 

After first giving all anorneys ofrecord Ihiny days written notice that they have an opportunity to claim and 
withdraw the trial exhibits. the clerk, Wlless otherwise directed by the coun. may dispose, of the exhibits. Ifany 
such e.xhibit is desired by more than one arromey. the cleric shall make the necessary copies and prorate the cost 
among all the anorneys tksiring t~ exhibit. 

If the e.xhibit is not a doc ument or otherwise capable ofreproduction. Ihe pany who offered the exhibit shall be 
entitled 10 claim Samt!l: provided. however. that the pony claiming the exhibil shall provide a photograph ofsaid 
exhibit to any other pany upon request and payment of the reasonable cost the reofby the other pany. 

2) Deposition Transcripts and Depositions Upon Wrinen Questions: In compliance with the provisions of Rule 
209, the Supreme Co",n herel!y directs that deposition transcripts and tkpositions upon wrirun questions be retained 
and disposed ofby tht cleric of the coun in which the SCUTU! are filed upon the follewing basis. 

This order sholl apply only 10: (1) those cases in which judgmentlllJS been rentkred on service ofprocess by 
publication and in which no morion for MW trial was filed within two years after judgment was signed; and, (2) all 
other cases in which judgment IIIJS been sign.ul for OM year and in which no appeal was perfected or in which g 

perfected appeal was dismissed or conclutkd l!y a final judgment as to all panies and the issuance of the appellal, 
court's m.aJ'uiau such that the cast is.no longer pending on appeal or in the trial court. 

After first giving all anorneys ofrecord wrinen notice thai they have an opportunil)' 10 chUm and withdraw the same. 
the clerk. unless otherwise directed by the coun. may dispose of them thiny days after giving such notice. Ifany 
such document is tksired by more than OM arrorney, the clerk shall rn..a1u the necessary copies and prorate the cost 
among all the atTorneys desiring the document. 
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* i) RETENTION OF CRIMINAL EXHIBm - Exhibits in criminal cases in which a person war convicted must be rerained 
and disposed of in accordanre wirh the following provisions of the Code ofCriminal Procedure, art, 2.2 J1 

J) To be eligible for disposal the e:rhibit must not be contraband or afirearm. must not have been ordered by the 
(oun to be retumed to its owner. and is not an exhibit in cmother pending criminal action. 

, 
2) An eligible uhibit may be disposed of on or after the firs; anniversary of the date on which a conviction becomes 
final in the case, ifrhe case is a misdemecmor or afelony for which the sentence imposed by theco",n isfi'lle yean or 
less; or on or after the second anniversary of the date on which a conviction becomes final in the case. if the case is a 
non-capir.alfeiony for which the sentence imposed by the coun is grealer tllon 5 years. 

3) Prior to disposal. county Ond district derb in a county with a population of leiS than J.7 million must provide 
wrinen notice by mail to the anomey representing the stale and the atlOrM] representing the defendmat ofthe intent 
to dispose. Ifa requestfor retum is IIOt receivedfrom either anornty before the 31st day after the date ofnotia, the 
derk may dispose of the exhibit. . 

4) COUllty and district derks in a county with a population of1.7 million or more may dispose ofan eligibu 
exhibit on the date provided in (2) ifon thaz date the derk has not received Q requeitfor the em/bit from eitMr the 
artomey representing the stale or the anomey representing the defendmtt. 

PART 1: CIVIL CASE RECORDS 

2025-01 APPEARANCE DOCKET (CALL DOCKET) • Docket books or sheets of civil suits filed in a district 
. court used to call cases on appearance day. RETENTION: 3 years. 

2025-02 CIVIL BAR DOCKET - Docket books or sheets of civil suits filed for the use of attorneys. RETENTION: 
AV. (Exempt from destruction request to the Texas State Library) 

2025-03 CIVIL CASE PAPERS· Documents relating to civil proceedings (including pre-trial, preliminary. or 
interlocutory proceedings or hearings) and of scin: facias and ancillary civil proceedings. except condemnation. family law, and 
juvenile delinquency cases, heard or received as a foreign judgmcnL 

a) Cases dismissed on molion of plaintiff, for want of prosecution. or for other reasons within the coun's power. 
RETENTION: Dismissal +.3 years. 

* b) All other caseS. (See retention note.) 

Relelllion Notel: a) Final judgment + 20 years or, if applicable to the case, J 2 years from dat~ 
judgment revived, whiclsner Ion8er. provided thaz al the time ofdisposal ( I) no discO'Jtry proceedings art 
rmduway in the case and (2) the judgtnUll and mandate (ifapplicable) have bee~ofrecord in D 

peT'fl1.QNnt minuu'book of the co~n. 

b) Prior to disposal. civil care papln shDll be appraistd by the record.! mantlge'IMnt officer for hi.rlorical 
valut and those deu1'1'tUMd by the records man.tlglmenl officer 10 merit retentionjor hisrorical rearollS must 
be ret.aiJud ptT'171illl'Untly. Some civil case papers may merit permanent retention because they provid~ 
signijicD1lt documelllaticn of the history of the local community or the state. 

c) bhibits and depositions. RETENTION: See retention notl (h) on page 5, (Exempt from destruction ~uest to 
the Texas State Library) 

* d) Bms of cost under both <a) and (b). RETENTION: FE of final payment + 3 years. 

* e) Transcripts and statements of fact from the district coun on appeal. RETENTION:· A V. (Exempt from 
destruction request to the Texas Stale Library) 

* 0 Citations. waivers of citation, subpoenas. witness attachments, rerums, and applications for such process. 
RETENTION: 3 years after final judgment rendered or proceedings othenvise terminated in the case. 
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• g) Appeal. cost. supersedeas, or similar surety bonds or certificates of deposit or affidavits in lieu thereof. 
RETENTION: 3 years after final judgment rendered or proceedings otherwise tenninated in the case. 

2025·04 CIVIL DOCKET (CIVIL DOCKET·DlSPOSED). RETENTION: PERMANENT. 

2025·05 CIVIL FILE DOCKET (CIVIL DOCKET.PENDING) • Original entry docket books Or sheets of civil 
cases. 

a) TYPE I • File docket. which does not contain an account of fees due, whose contents are transcribed intO a docket 
of disposed cases after adjudication. RETENTION: A V after transcription. (Exempt from destruction request to the 
Texas State Library) 

b) TYPE n· File docket. which does contaill an account of fees due, whose contents. except those relating to fees. 
are transcribed into a docket of disposed cases after adjudication. RETENTION: FE + 5 years. 

c) TYPE m - Non·transferred sheets of a fiJe docket. which does not comain an account of fees due. whose sheets are 
lransje"ed to a docket of disposed cases as the case moves from pending to disposed. RETENTION: 3 years. 

d) TYPE IV • File docket, which may or may not contain an account of fees due. whose contents are not transcribed 
or whose sheets are not transferred. but which serves as a combination pending and disposed docket. RETENTION: 
PERMANENT. [By rule of court· Rules of Civil Procedure, Rule 26.) 

202S·06 CIVIL MINUTES. RETENTION: PERMANENT. 

2025.07 CONDEMNATION CASE PAPERS (EMINENT DOMAIN CASE PAPERS) 

a) Cases dismissed on motion of plaintiff. for want of prosecution, or for other reasons within the court's power. 
RETENTION: Dismissal + 3 years. . 

b) All other cases. (See retention note.) 

Retenti.c" Note: Condemnation case papers must be retained for 10 years after ell try ofjudgment 
approving award ofspeci/ll commissioners 011 the minutes of the CDun ill the abse1\ce ofobjution or after 
firwljudgment rendered or procudings otherwise zenninated in coun in trial ofthe causl!. whicMver . 
applicable. except if suit is dismissed on. motioll of condemnor. lhe award ofthe special commissioners 
must be relained PERMANENTLY or, if it is entered of record in any subseque1\t suit, Ulltil the e:;{piratjon. 
ofthe retention period app1icab~ Ie the records of thDl suit. whichn-er sooner. 

c) Exhibits and depositions. RETENTION; See retenliOll note (h) 011 page 5. (Exempt from destruction request to 
the Texas State Library) 

.. d) Bills of cost under both (a) and (b). RETENTION: FE of final payment + 3 years. 

• e) Citations. waivers ofcitation. subpoenas, wimess attachments, returnS, and applications for such process. 
RETENTION: 3 years after final judgment rendered or proceedings otherwise [erminated in the case. 

io f) Appeal. cost. supersedeas, or similar surety bonds or certificates of deposit or affidavits in lieu thereof. 
RETENTION: 3 years after final judgment rendered or proceedings otherwise terminated in the case. 

202S·08 JURY DOCKET (JURY TRIAL DOCKET) • Docket books or sh~ts of civil suits in which juries have 
been requested. RETENTION: PERMANENT. [By rule of court - Rules of Civil Procedure, Rule 26.] 

2025..()9 SUBPOENAS· Stub books, copies. or recorded copies of civil subpoenas issued. RETENTION: 2 years. 
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PART 2: TAX SUIT RECORDS 
. ,. 

2050-01 CIVIL BAR DOCKET· Docket (books or sheets of delinquent tax suits filed for the usc of attorneys. 
RETENTION: AV. (Exempt from destruction request to the Texas State Library) 

., .' 

2050-02 DELINQUENT TAX CASE PAPERS - Documents r'elating to delinquent tax cases. RETENTION: Follow. 
retention periods for Civil Case Papers [2025'()]J. 

2050-03 DELINQUENT TAX DOtKET (DELINQUENT TAX DOCKET.DISPOSED). RETENTION: 
PERMANENT, [By rule of court - Rules of Civil Procedure. Rule 26.] 

2050-04 DELINQUENT TAX FILE DOCKET (DELINQUENT TAX DOCKET·PENDING) - Original entry 
docket books or sh~ts of delinquent ru cases. RETENTION: Follow relention periods for Civil File Docket [2025·05j. 

2050-0' DELINQUENT TAX MINUTES. RETENTION: PERMANENT. 

2050-06 ORDER OF SALE RECORD (ORDER OF SALE DOCKET) • Recorded orders of sale arising from 
judgments in delinquent tax suits. RETENTION: PERMANENT. 

PART 3: FAMILY LAW CASE RECORDS 
,,' 

2075-01 ADOPTION CASE PAPERS· Documents relating to adoption, annulment of adoption, and rc:vocation of 
adoption procc:ed.i.ngs. 

a) Cases dismissed on morion of petitioner, for want of prosecution, or for other reasons within the court's power. 
RETENTION: Dismissal + 3 years. 

b) All other cases. RETENfION: PERMANENT. 

c) Exhibits and depositions. RETENTION: See relention nOle (h) on page 5. (Exempt from destruction request to 
the Texas State Library) 

• d) Bills of cost under both (a) and (b). RETENTION: FE of final payment + 3 years. 

• e) Citations, waivers of citation, subpoenas. witness attachments. returns. and applications for such process. 
RETENTION: 3 years after final judgment rendered or proceedings otherwise terminated in the case:. 

• f) Appeal, cost, supersedeas. or similar surety bonds or certificates of deposit or affidavits in lieu thereof. 
RETENTION: 3 years after final judgment rendered or proceedings otherwise terminated in the case:. 

2075-02 ADOPTION DOCKET (ADOPTION DOCKET.DlSPOSED). RETENTION; PERMANENT. [By 
rule of court - Rules of Civil Procedure. Rule 26.] 

2075-03 ADOPTION nLE DOCKET (ADOPTION DOCKET·PENDING) • Original entry docket books or 
sheets of adoption. annulment of adoption. and revocation of adoption cases. RETENTION: Follow rettntion periods/or 
Civil File Docket [2025-0$]. 

2075·04 ADOPTION MINUTES (ADOPTION RECORD). RETENTION: PERMANENT. 
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2075·0S CHILD SUPPORT CASE PAPERS - DOCuments relating to proceedings involving child support. the 
enforcement of child suppon.or custody of; child. 

a) Cases dismissed on motion of petitioner, for want of prosecution. odor other reasons within the coun's power. 
RETENTION: Dismissal + 3 years. 

b) All other cases. (See retention nott.) 

Retention Not,: Finol judgment + 20 years or J years after dilre on which child support obligation ends 
pursUll1lt to decru 0/order. whicMver lazer; except ifajudgment is relllhred against obligor jor arrearogt!s. 
follow the mention periodjor Civil CASe Papers (1025'()J(b)/. 

c) Exhibits and depositions. RETENTION: Su retention note (h) on page 5. (Exempt from destruction request to 
the Texas State Library) . . 

• d} Bills of cost under both (a) and (b). RETENTION: FE of final payment + 3 years. 

• e) Citations. waivers of citation. subpoenas. witness anachments. returns. and applications for such process. 
RETENTION: 3 years after final judgment rendered or proceedings otherwise tenninated in the case. 

• f) Appeal. cost. supersedeas, or similar surely bonds or certificates of deposit or affidavits in lieu thereof. 
RETENTION: 3 years after final judgment rendered or proceedings olhcrwise terminated in the case. 

207.5-06 CHILD SUPPORT DOCKET (CHILD SUPPORT DOCKET-DISPOSED). R.ETENTION: 
PER.MANENT. [By rule of court - Rules of Civil Procedure, Rule 26.} 

2075-07 CHILD SUPPORT FlLE DOCKET· Original entry docket books or sheets of cases involving child suppo,n. 
enforcement of child support. or custody of a child. RETENTION: Follow retention periods/or Civil File Docker [202S. 
05/. 

2075-08 CHILD SUPPORT MINUTES. RETENTION: PERMANENT. 


2075·09 COMMUNITY PROPERTY MANAGEMENT PETITIONS - Ex pane petitions of one spouse for the 

sole management of community property or the' sale without joinder of homesteads. 

a) Granted petitions. RETENTION: PERMANENT. 

b) Denied petitions. RETENTION: 10 years. 

207.5·10 DIVORCE CASE PAPERS - Documents relating to divorce or annulment suits. 

a) Cases dismissed on motion of petitioner. for want of prosecution, or for other reasons within the coun's power. 

RETENTION: Dismisu.l + 3 yem. 


b) Cases in which a final decree is rendered. 


I) Custody of support of a minor child is not at issue. RETENTION: Follow rerention period for Civil 
Case Papers [20lS'()Jb/. 


2} Custody or support of minor child is at issue. RETENTION: Follow retention period/or Child 

Suppon Case Papers [2075'()5b}. 


c) Cases in which petition for divorce or annulment denied. RETENTION: Final judgment + 10 yean. 

d) Exhibits and depositions. RETENTION: Set retention nole (h) on palt! S. (Exempt from destruction request to 
the Texas State Library) . 

• e) Bills of cost under both .(a) and (b). RETENTION: FE of final payment + 3 yean. 
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.. f) Cit.ations, waivers of citation. subpoenas, witness attachments, returns, and applications for such process. 
RETENTION: 3 years after final judgment rendered or proceedings otherwise terminated in the case . 

.. g) Appeal. cost, SUpersedeas, or similar surety bonds or cenificates of deposit or affidavits in lieu thereof. 
RETENTION: 3 years after final judgment rendered or proceedings otherwise terminated in the case . 

. ' 
2075·]] DIVORCE DOCKET (DIVORCE DOCKET.DISPOSED). RETENTION: PERMANENT. [By rule of 
court - Rules of Civil Procedure. Rule 26.] 

2075-12 DIVORCE FILE DOCKET (DIVORCE DOCKET.PENDING) - Original entry docket books or sheets 
of divorce and annulment suits. RETENTION: Follow retention periods for Civil File Docul [2025.0.5j. 

207S·13 DIVORCE MINUTES. RETENTION: PERMANENT. 

207S· 14 NAME CHANGE PETITIONS 

a) Granted petitions. RETENTION: PERMANENT. 

b) Denied petitions. RETENTION: 10 years. 

207S-1~ NEGLECTED CHILDREN CASE PAPERS (CHILD WELFARE CASE PAPERS) • Documents 
relating to proceedings involving neglected. abandoned. and abused children. RETENTION: Folk:Jw retention periods for 
Child Su.ppon Case Papers (2075-05J. 

207S·16 NEGLECTED CHILDREN DOCKET (NEGLECTED CHILDREN DOCKET.DISPOSED) 
RETENTION: PERMANENT. [By rule of court· Rules of Civil Procedure, Rule 26.] 

207S·17 NEGLECTEDCmLDREN nLE DOCKET (CHILD WELFARE nLE DOCKET) • Original entry 
docket books or sheets of cases involving neglected. abandoned. or abused children. RETENTION: Follow mention ptriod.r 
for Civil File Dockel{2025:05j. 

207S-18 NEGLECTED CHILDREN MINUTES (CHILD WELFARE MJNUTES). RETENTION: 
PERMANENT. 

2075·)9 STATE CUSTODY DECREE RECORDS ·Certified copies of out-of-state custody decree:;, including any 
correspondence or other documentation concerning the pendency of custody proceedings in other states. RETENTION: Final 
judgment + 20 years or 3 years after child support obligations ends by order or decn:c. whichever later. 

2075·20 PATERNITY SUIT CASE PAPERS· Documents relating to proceedings in pre-trial conferences and trials 
to determine paternity. 

a) Cases dismissed on motion of petitionet. for want of prosecution. or for other reasons within the court's power. 

RETENTION: Dismissal + 3 years. 


b) Cases in which final judgment is rendered. 


I) Alleged father is determined to be the father of the child. RETENTION: PERMANENT. 

2) Alleged father is determined not to be the father of the child. RETENTION: Final judgment + 10 
years. 

c) Exhibits and depositions. RETENTION: Set retention !IOU (h) 011 page S. (Exempt from destruction request to 
the Texas State Library) 

• d) Bills of cost under both (a) and (b). RETENTION: FE of final payment + 3 yean. 

• e) Citations. waivers of citation. subpoenas. witness attachments. returns. and applications for such process. 
RETENTION: 3 years after final judgment rendered or proceedings otherwise terminated in the case. 
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• t) Appeal. cost. supersedeas. or similar surety bonds or cenificates of deposit or affidavits in lieu thereof. 
RETENTION: 3 years after final judgment rendered or proceedings otherwise terminated in the case. 

2075-21 REMOVAL OF DISABILITIES PETITIONS - Ex pane petitions for the removal of the disabilities of 
minority. RETENTION: 10 years. 

207S-22 VOLUNTARY LEGITIMATION PETITIONS AND STATEMENTS - Ex parte petitions and 
statements of paternity for Ihe voluntary legitimation of a child. RETENTION: PERMANENT. 

* PART 4: JUVENILE RECORDS 

• SPECIAL NOTE: This section remains in effect until the effective date of adoption of 
Local Schedule JR (Juvenile Records) by tbe Texas State Library and Archives 
Commission by an amendment to 13 TAC 7.12.5. 

P,'/oJOry Nok: Juvenil~ coun records ar~ subj~ct to sealinB pUrSUQTIlto T~XiJS Family Cod~, Section 5/./6. Whil~ 
sealinB rutriclS access to the records. it does not affect the minimum utennon periods set down in this s~ction nor the 
desrruction 0/ such recorcls following tlu: expiration ofthose periods. 

2100-01 JUVENILE CASE PAPERS - Documents relating to juvenile detention. transfer. adjudication. or disposition 
proceedings, including all n:cords transferred to the court by law enforcement or othel agencies under scaling order issued by 
the coun. 

Rdention Note: The retention periods set out below are divided into two groups - those dealinB with records 
arising from ajuvenUe delinquency or offense commined on or before 3/ August 1987 and those delJlinB with records 
arising from ajuvenUe delinquency or offense commined on or after / September 1981. The Texas Legislatur~ IuJs 
detennintd that an offense occurs on or after I September 1981 ifall the elemenlS of tlu: offense occur on or after 
thardate. 

a) Records concerning delinquent conduct or offenses committed on or before 31 August 1987: 

1) Fingerprint cards and photographs only: 

A) If a petition alleging that the juvenile engaged in delinquent conduct or conduct indicating a 
need for supervision is not filed. the proceedings are dismissed. the juvenile is found not to have 
engaged in the alleged conduct. or the juvenile is found to have engaged in the conduct but has 
reached the age of 18 and there is no record that he or she committed a criminal offense after 
reaching the agc of 17. RETENTION: Must be destroyed immediately upon fulfillment of any of 
the conditions listed. [By law - Family Code, Section .51.lS(e)before-Uli7 amendment.) 
(Exempt from destruction request to the Te:xas State Library) 

B) If the juvenile is found to have engaged in the conduct, has reached the age of 18. but there is a 
record that he or she committed an offense after reachinl the age of 17. RETENTION: Follow 
tM relt!flrion periodior (lJ)(2XA) or (B). as applicable. 

2) All other case papers: 

A) If the person has reached the age of 23 and has not been convicted ota felony as an adult. 
RETENTION: See rtltntion Mit. [By law - Family Code. Section ,51.l6(i). (Exempt from 
destruction request to the Texas Stale Library) 

Rdentio" NOI#: State law requires that the records can only be destroyed althis point 
by the coun's own motion or upon a morion by the person in whose nllJ'M the files or 
records are kept. District clerks wishing to dispose ofjllVenilt! case papers at t~ 
expirat/(JTI of the retention period prescribed ufllkr tlu:se circl.l11Utanc~s should petition the 
coun for an order directing rhal rhe records be tksrroyed. District clerks may dispose of 

LOCAL SCHEDULE DC Page 11 of 23 



Effective October 20. 1997 

. 	 juvenile case papers on their owninitiQlive only according to the retention period set out 
in (aX2)fB) . 

.l.'~ 

B) ,If the person has reached the age of 23 and he or she has beA:n convicted of a felony as an adult; 
or If the person has reached the age of 23, has not been convicted of a felony as an adult, but the 
court on its own or another's motion has not ordered the destruction of the papers. RETENTION: ' 
Until the individual is 33. ' , ' 

b) Records concerning delinquent conduct or offenses commined on or after 1 September 1987: 

1) Fingerprint cards and photographs only: 

A) If a petition alleging thai the juvenile engaged in delinquent conduct or conduct indicatins a 
need for supervision is not filed. the proceedings are dismissed, or the juvenile is found not 10 have 
engaged in the, alleged conduct; or the: juvenile is found to have engaged in the conduct but has 
reached the age of 18. is not subject to commitment to the Texas Youth Commission or to 
transfer under a detenninate sentence to the Texas Depamnent of Corrections and there is 1'10 record 
that he or she committed a criminal offense after reaching the age of 17: or the person is older ,than 
18 years. at least three years have elapsed after the person's release from commitment; and there is 
no evidence thai he or she committed a criminal offense after the release. RETENTION: Must be ' 
destroyed immediately upon fulfillment of any of the conditions listed. [By law. Family Code. 
SectionS1.l5(e).) (Exempt from destruction request to the Texas Slate Library) 

B) If the juvenile is found to have engaged in conduct involving a violation of the penal code of a 
grade other than a felony. has reached the age of 18. but !here is a record that he or she committed 
an offense after reaching the age of 17. RETENTION: Follow t~ reltnlion periods in (b)(2)(A) 
or (B). as applicab~. 

C) If the juvenile is found to have engaged in conduct involving a violation of the penal' code of 
the grade of felony. RETENTION: Follow Ihe retention period in (b)(2)(C). 

2) All other case papers: 

A) If the person has reached the age of 23. was adjudged delinquent based on the violation of a 
penal law other than the grade of felony. and has not been convicted of a felony as an adulL 
RETENTION: See retenlion nott. [Bylaw. Family Code. Section 51:16(i).1 (Exempt from 
destruction request to the Texas State Library) 

Rtuntion( Nou: 5UJU law requires IMt t~ records CQJI only be destroyed at this poinr 
by t~ court's own motion or upon a morion by r~ person in whose name rhe jiles or 
records fJrt Upl. District ele rb wishing to dispose 0/juvenile case papus at rhe 
apirotion o/rile retention ~riod prescribed I.IJ'Ilier these circunuUlllces should petition the 
court/or an order directing rhat the records be destroyed. District clerks may dispose of 
juvenile case papers on their own initiative only according 10 rhe retention period sel out 
in (2)(B) or (C). 

B) U the person has reached the age of 23. was adjudged delinquent based on the violation of a 
penal law other than the grade of felony, but he or she has been convicted of a felony as an adult; 
or if the perwn has reached the age of 23. has nor been convicted of a felony as an adult. but the 
coun on its own or another's motion has not ordered the destruction of the papers. RETENTION: 
Until the individual is 33. 

C) If !he case papers concern an adjudication of delinquency based on the violation of a penal law 
of the grade of felony. RETENTION: Date of judgment in disposition hearing + 25 years. 

3) Audio or videotapes of release hearings. RETENTION: Date of final judment in release hearing + 2 years. [By 
law· Family Code. Section 54.11(g).] 
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2100-02 JUVENILE DOCKET. RETENTION: S years. 

2100-03 JUVENILE f1LE DOCKET (JUVENILE DOCKET·PENDlNG) - Original entry docket books or sheets 
of juvenile detention, transfer. adjudication. and disposition hearings. (See retelllion note.) 

ReuntWlI Nott: Follow mention periodJ for Civil Filei(Joclu!t {2025-05/. except that Type TV dockets need be 
kept only FE + S years rather than perrntJrllntly. 

2100-04 JUVENILE MINUTES. RETENTION: PERMANENT. 

PART 5: CRIMINAL CASE RECORDS 

212S"'()1 BAIL BOND RECORD - Record of bailor recogniunce bonds set or taken. RETENTION: 3 years. 

212.5-02 BENCH WARRANTS - Stub books or copies ofbcnch warrants issued. RETENTION: 2 years. 

212.5...()3 CAPIASES - Stub books or copies of capaises and summonses issued. RE1'ENl10N: 2 years. 

212.5-04 CRIMINAL BAR DOCKET (STATE BAR DOCKET) • Docket books or sheets of criminal cases filed 
for the usc of anorneys. RETENTION: A V. (ElI.empl from destnlcUon request to the Texas State Library) 

212.5"'()S CRIMINAL CASE PAPERS - Documents relating to criminal cases, including those concerning habeas 
corpus and extradition. . 

a) Misdemeanor cases. including those reduced to misdemeanor under Penal Code, Section 12.44 (except OWl and 
DUID). RETENTION: Date of dismissal or final judgment + S years. as applicable, but see retention note (g) on 
pageS. 

b) OWl and DUID cases. (See retention lI()u.) 

R,ttntWlI Note: S years after dismissal or acquinal, 10 years after jitllJI judgment ill convictions for a 
first aruJ. second offense or in convictions for a third or subsequenr offense if the senrence is 2 years or less. 
or follow relention period under (d) if the sentence in a third or subsequent offense is I1IQre than 2 years. 
See aLso reuntion note (I) on fXlge S. .. 

c) Felony cases in which charges are dlsmissed or the defendant is found not ~uilty. (See retention note.) 

Rd,ntion Note: 10 years after dismissal or fitllJl judgfTU!nt. as applicable. except (J J if proceedings are 
dismissed as the result ofthe saJisfactory completion ofa unn ofprobation under ck/tmed adjudication, 
follow Ihe retention period in (d); or (2) if the defendant is acquined by reason ofinsanity follow the 
retention period in (6). 

d) Felony cases in which the sentence (or suspended sentence). term of probation. combined sentence and term of 
probation. cumulative sentences or tel1llS of probation. or the longest sentence or term of probation of twO or more 
sentences or terms of probation to be served concurrently is more than 2 but less than 20 years. RETENTION: 
Final judgment + 2S years. 

e) Felony cases in which the sentence. cumulative sentences. or the longest sentence of two .or more sentences to be 
served concurrently is more than 20 years. including cases in which the sentence is life imprisonment or the death 
penalty. RETENTION: PERMANENT. 

f) Misdemeanor or felony cases in which proceedings are discontinued for civil commitment procce.dings under 
Section 6, Article 46.02. Code of Criminal Procedure. (See rermtion IIOte.) 

RettntWlI Note: If aI any tifTU! Ih, defendant isfound competellt to nand mal and proceedings are 
conrinued to final judgment. follow the appropriate retention ptn'od for adjudico.led cases in (a) through (f); 
ifat OIlY rifTU! the defendant is discharged by lhe court or the charge$ are dismissed aruJ. tlu! defendanl bound 
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oller to a cOlm ofappropriate jurisdiction for civil commitment, follow the retention period in (a.) or (c). as 
,applicable: 'or if the defenilant is neither found competent to stand trial, discMrged by the coun, Mr ar~ 
charges agalrutthe defen.t:kml dismissed preparatory to transfer 10 an appropriate counfor civil commitment. 
50 )'ears. 

, 	 g) Felony cases in which the defendant is acquined by reason of insanity and in which the district coun retains 
jurisdiction of the case for civil commitment under Section 4(d), Anicle 46.03. Code of CrinUnal Procedure. (Su 
retention 1I0te.) 

Retention Note: If at any time the coun finds tMt the person does Mt meet the criteria for involUlitary 
commitment, JO yean from dale ofrelease: otherwise, J0 years after tM death or discharge of the person. 
from a mental health or me1l1aJ retardation facility, if known, or ifnot known, 50 years after dale of initial 
order of commitment. 

h) Habeas corpus proceedings. (Set reteMOn lIore.) 

Retention Note: ,5 years from issuance or denial ofwril in pre-convicrion proceedings unless the coun 
issuing the writ is tM same coun having jurisdicIion of the offerue with which thi applicant is charged, in 
which case tM records should be uptfor the same period as the case papers to which tMy relate. Post­
conviction hobeas corplL! proceedings records should be retawdjor the same period as the case- papers ro 
which tMy are ancillary. e:u:ept if tM proceedings arise from an urradirion demand, tM retenIion period 
uru:kr (i) should be jollQwed. 

i) Extradition proceedings. RE'J'EI',";ON: Date of decision on extradition demand + S years. 

j) Exhibits. RETENTION: See utention note (i) on page 6. (Exempt from destruction request to the Texas State 
Ubrary) 

* k) Bills of cost in criminal cases. RETENTION: FE of tinal payment + S years. 

• I) Transcripts and statements of fact from the district COUM on appeal. RETENTION: Receipt of mandate + 3 
years. 

• m) Pre-sentence investigation reports (misdemeanors). RETENTION: Final judgment + 2 yean;. 

• n) Pre-sentence investigation reports (felonies). RETENTION: Final judgment + 10 ye~. 

* 0) Warrants. capiases. summonses,. subpoenas. witness attachments. returns. and applications for.such process. 
RETENTION: 3 years after finaJ judgment rendered or proceedings otherwise terminated in the case. 

• p) Bail. personal. appeal. peace, cost, and other surety bonds. or certificates of deposit or affidavits in lieu thereof. 
RETENTION: 3 years after final judg:ment rendered or proceedings otherwise terminated in the case. 

2125-06 CRIMINAL DOCKET (CRIMINAL DOCKET·DISPOSED) 

a) Docket of misdemeanor cases Ollly. RETENTION: FE + S years, but SIC' retention note (g) on page 5. 

b) Docket of habeas corpus filing only. RETENTION: .5 years. 

c) AU other criminal dockets of disposed cases. RETENTION: 20 years. 

2125-07 CRIMINAL FILE DOCKET (CRIMINAL DOCKET-PENDING) • Original entry docket books or 
sheets of criminal cases, 

a) TYPE I - File docket, which does Mt contain an account of fees due. whoSe contents are tral'lScribed into a 
Criminal Docket [2125-06] after adjudication. RETENTION: AV after transcription. 
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b) TYPE 0 - File docket. which dots contain an account of fees due. whose contents. except that relating to fees are 
transcribed into a Criminal Docket [2125-(6) after adjudication. RETENTION: FE + S years. . . .. 

.' c) TYP'E m -Non-transfened sh~ of file docket, which does not contain an account of fees due. whose sheets are 
trans/ened to a Criminal Docket [2125-061 as the case moves from pending to disposed. RETENTION: 3 years. 

d) TYPE IV - File docket, which daes contain an account ~f fees due. whose contents are not transcribed or whose 
sheets are not transfened. but which serves as a combination file docket. criminal docket. and fee book. 
RETENTION: Follow retention periods for Crimilllll Dodet [2125-061. 

2125-08 CRIM1NAL MINUTES. RETENTION: PERMANENT. 

2125-09 EVIDENCE DOCKET - Docket recording evidentiary material filed in criminal cases. 

a) If receipt of evidentiary material is also noted in the Criminal File Docket (2125-071. RETENTION: AV. , 
(Exempt from destruction request to the Texas Slate Library), 
b) If receipt of evidentiary material is IIOt noted in Criminal File Docket ril25-o7]. ,RETENTION: Follow 
retenlicn periods for Crimino.l File Docut[2125-01/. 

212.5-10 EXPUNGED CRIMINAL RECORDS - All criminal records and files. expunged pursuant to coun order. 
transmitted by other agencies to the district clerk or already in his possession. including petitions for expunction. copies of 
coun orden, and return receipts • 

. (a) Expunged records arising from arrests for offenses committed on or before August 31.1989. RETENTION: 
, Date of issuance of order + 1 year. (EXempt from destruction request to the Texas Slate Library) 

(b) Expunged records arising from arrests for offenses committed on or after September 1. 1989 that are not given to 
the petitioner. RETENTION: Must be destroyed on ftrst anniversary date of date of issuance of order. [By law· 
Code of Criminal Procedure. Section 55.02(d).] (Exempt from destruction request to the Texas Slate Library) 

2125-11 PROBATION MINUTES. RETENTION: PERMANENT. 

2125-12 SEARCH WARRANTS· Search. warrants with returns. issued by a district judge. including inventories of 
property and any other associated documents. 

a) If the judge is not satisfied that there was good ground for the issuance of the warranL~TENTION: Date of 
issuance + 10 years. 

b) If the judge is satisfied that there 'was good ground for the issuance of the warranL (Se~!rettlltion IIOte.) 

Retention NOIe: TIu! w12nanr. inventory 0/property, and tmy other assocUJled documents are forwarded 
to the deri oftM cOlin having jurisdiction oftht case. I/trans/erred to the distric, cleric. see £xamining . 
Trial Case Popen /2225-01}. . 

2125-13 SUBPOENAS (CRIMINAL) • Stub books. copies. or recorded copies of subpoenas issued. RETENTION: 2 
years. 

2125·14 WITNESS ATTACHMENTS - Stub books, copies. or recorded copies of attachment writs issued. 
RETENTION: 2 years. 

212.5-15 WITNESS RECORD (WITNESS DOCKET) - Register of witnesses subpoenaed. anached. or recognized in 
criminal cases. RETENTION: 3 years. 
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PART 6: MULTI·CASEIMULTI·COURT RECORDS 


2150-01 APPEAL RECORD (TRANSCRIPT DOCKET) - Record or register of civil or criminal appealed to a 
higher court. RETENTION: AV. (Exempt from destruction request 10 the Texas State Library) 


2150-02 ATTORNEYS' ORDER BOOK (CITATION RECORD) - Record of attorneys' requests for the issuance of 

legal papers. RETENTION: AV. (Exempt from destruction request to the TeJl.as State Library) 


2150-03 ATTORNEYS' RECEIPT BOOK - Attorneys' receipts for documents temporarily withdrawn from custody of 
the coun. RETENTION: AV. (Exempt from destruction request to the TeJl.as State Library) 


2150-04 DEPOSITION RECORD - Record or register of depositions filed in civil or criminal cases. RETENTION: 

AV. (Exempt from destruction request to the Texas State Library) 


2150-05 DISTRICT COURT DOCKET - Combined fonn of the Civil Docket {2025-04] and the Criminal Docket 

[2125-06]. RETENTION: PERMANENT. [By rule of court - Rules of Civil Procedure, Rule 26..] 


2150-06 DISTRICT COURT FILE DOCKET (DISTRICT COURT DOCKET.PENDING). Original entry 

docket books or shccts of civil and criminal cases. RETENTION: Follow r~l~ntion p~riodfor Civil File Docket £2025-05J. 


2150-01 DISTRICT COURT MINUTES (CIVIL AND CRIMINAL MINUTES). RETENTION; 

PERMANENT. 


2150-08 EXECUTION DOCKET - Record bf executions issued to enforce judgments rendered in all manner of cases. 

RETENTION: PERMANENT. 


2150-09 MOTION DOCKET - Docket books or sheets recording motions filed by attorneys. 

a) Combined civiVcriminal motion dockel RETENTION: PERMANENT. 

b) Separate civil motion docket. RETENTION: PERMANENT. 

c) Separate criminal motion dockel RETENTION: 20 years. 

2150-10 PROCESS LOG (DAYBOOK) - Chronological daily log of process and other instruments issued or received. 
RETEJ'Io'TION: AV. (Exempt from destruction request to the Texas State Library) 


2150-11 SCIRE FACIAS DOCKET (BOND FORFEITURE DOCKET). RETENTION: PERMANENT. [By 

rule of coun - Rules of Civil Procedure. Rule 26.] 


2150-12 SCIRE FACIAS MINUTES (BOND FORFEITURE MINUTES). RETENTION: PERMANENT. 


PART 7: MISCELLANEOUS COURT RECORDS 

2175-01 ADMINISTRATIVE ORDERS - Administrative orders issued by a district judge appointing specialjudgcs. 
coun reporters. bailiffs. temporary clerks, and other coon officers; admitting attorneys to practice before the bar: setting date 
and time of coun sessions; and establishing other marten relating to the administrative functioning of a district coun. 

a) Original orders that have bun recorded in a minute book of the court. RETENTION: A V. (EJl.empt from 
destruction request to the Texas State Library) 

b) Original orders that hav~ not bun recorded in a minute book of the court. RETENTION: PERMANENT. 

2175-02 ATTORNEY GENERAL. REPORTS TO - Copies of periodic reports by district clerk to the attorney 
general on criminal matters. RETENTION: AV. (Exempt from destruction request to the Texas State Library) 
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217S-03 COURT REPORTER REPORTS· Reports submitted by court reporters to district court on the amount and 
nature of the business pending in the court reporter's office. RETENTION: 1 year. (Exempt from destruction request to the 
Texas State Library) 

217S-Q4 COURT REPORTER EXAMINATION RECORDS - Records of competency examinations given to 
prospective court reporters. RETENTION: Destroy at option. (Exempt from destruction request fO the Tex3.S State Library) 

217S-0S DRUG-RELATED CONVICTIONS, RECORD OF - Copies of lists of persons convicted of a drug-related 
felony in the county. RETENTION: AV. (Exempt from destruction request [0 the Texas State Library) 

217S...()6 flRE INQUEST CASE PAPERS· Reports and verdicts of fire inquest juries. testimony of witnesses. and all 
other documentary evidence relaLing to fire inquests held by a justice of the peace. RETENTION: Date of filing with district 
clerk + 10 years. 

Rdtntion No": Firt inquest Ccut paptr! enttrtd cu tvidtnce in a criminal or otlur procudil'lg should bt rttaintd 
for tIu .so.me ptriod cu 1M corrtsponding cast pa~n. Su Criminal CCUt Paptrs /2125·0S J and Civil Cast Paptrs 
/2025-03J. 

217S-07 GRIEVANCE COMMITTEE JUDGMENTS - Copies of judgments issued by State Bar grievance 
committees concer'!"ing the disbarment. suspension. or reprimand of attorneys. 

a) Original judgments thai havt bUll rtcordtd in a minute book of the court. RETENTION: AV. (Exempt from 
destruction ~uest to the Texas State Library) 

b) Original judgments that have not bttll rtcorded in a minute book of the coun. RETENTION; PERMANENT. 

2175-08 INDUSTRIAL ACCIDENT BOARD, NOTICES TO - Copies of notices sent to the Industrial Accident 
Board notifying the board of the filing of appeals from decisions of the board. RETENTION: AV. (Exempt from 
destruction request to the Tcxas State Library) . 

2175-09 INQUIRY COURT CASE PAPERS· Transcriptions of evidence and other papers arising from a coun of 
inquiry held by a district judge. 

Rttentio.,. No": Any inquiry coun ccue pap"s transj"rtd to en'minal Cast Paptrs (212S-05J cu tlu result ofan 
arrtst and prosecution arisingjrom 1M CDun of inl,iuiry shou.ld bt rttainedfor the stunt ptriodcu tlu appropriart 
category ofCriminal Cast PaptTs. RETENTION: 10 yean. 

217S-10 INQUEST CASE PAPERS - Autopsy reports. testimony of witnesses. laboratory reports. reports of death. and 
other documentary evidence or summaries of findings relating to inquests held by a justice of the peace. RETENTION: Date 
of filing with district clerk + 10 years. bUI Stf! rtlellrion note, [By law· Code of Criminal Procedure. art. 49.IS(d).] 

Rtll!ntion No": An ordtr of tht dislricl coun musl bt obtaintd by tht district cltric to deslroy thu record aft" 
1M expiration of irs rettntion ~riod. Original inqutst ccue papers or SlIJTl/I'lIlry repons e1Utrtd os tvwnct in a 
criminal o;otlur procuding should bt rttaintdfor tM stunt period cu the corrlSponding COSt papers. Sit Criminal 
Cast Papers /2125·05] and Civil Cast Papm /202S-03J. 

217S·11 JUDICIAL ADMlNlSTRATION REPORTS - Reports by district cleric 10 the county administrative judge 
or the presiding judge of an administrative judicial region. RETENTION: A V. (Exempt from destruction request to the 
Texas State Library) 

217S·12 MOTOR CARRIER CONVICTIONS. REPORTS OF RECORD OF - Copies of reports to the State 
Comptroller of fines assessed and collected for violations of the Motor Carrier Act RETENTION: A V. (Exempt from 
destruction request to the Texas State Library) 
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2175-13 SHORTHA~D NOTES OF OFFICIAL COURT REPORTERS - Shonhand notes of official COU" 
repo~. ' .. 

a) Notes taken in a criminal case inw'which a person is convicted and sentenced to a term of more than two years and 
an appeal is not taken. RETENTION: Length of sentence or 15 years, whichever sooner_ [By rule of COU" - Rules 
of Appellate Ptocedure. Rule II(d).}" . 

b) Notes in all other manner of cases. RETENTION: Date notes taken + 3 years. [By law - Government Code. 
Section 52.046(a)(4). 

c) Copies of transcripts and statements of fact. 

ReuntWlI Not.: While Ihe responsibility for preserving nOles under (b) Ues wilh the court reporter, 
reporters may have I~ office and l~ lheir 1I01eswilh the district citric or in srorage in county buiidinss. 
TheSt noles nury be disposed ofafter the expiration ofthe retention period giv.1I. Sialt law also does nOl 
requirt lhat court repo'ners reUlin copies ofany transcripts or sUlle17Unts offacl thtry prtpare. bur mon do so 
for refertnce. Again. copies oftheu documents nury have bun left with lhe dinricr cJerlc or in storage in 
counl)' buildings. RETENTION: AV. (bempt from destruction "quesl 10 the Texas Stale Ubrary) 

2175-14 TEXAS JUDICIAL COUNCIL, STATISTICAL REPORTS TO. RETENTION: 3 years. 

2175·15 TRAFFIC CONVICTION ABSTRACTS· Copies of abstracts submitted to the Department of Public 
Safety pertaining to traffic violations. RETE?-fI10N: AV. (Exempt from destruction request to the Texa.\..~te Library) 

217'·16 WIRE AND ORAL COMMUNICATIONS INTERCEPTION RECORDS· Sealed sound recordings. 
applications. and coun orders of wire and oral communications interceptions ordered by a district judge. 

• a) Recordings. RETENTION: Expiration of order or last extension of order. ifapplicable + lO yeatS. [By law. 
Code ofCrirninal Procedure, art. lS.20(1O)(b).J (Exempt from destruction request to the Texas State Library) 

b) Applications and orders. RETENTION: Date of sealing + 10 yeatS. [By law. Code of Cliloina] Procedure. an. 
18.20(11).1 (Exempt from destruction request to the Texas State Library) 

Retention Note: The deSTruction of recordings, applications. and orders atlhe upiratiofl of lhe retention 
period for each can be carried our only by order of the judge ofcompetent jurisdiction in each administrative 
district.' . 

PART 8: JURY RECORDS 

• 2200-01 JURY LISTS - Lists of persons chosen for service in district, county. of justice cowu or on grand juries, 
including lists of persons whose service bas been postponed and defendants' and plaintiffs'lists. RETENTION: I year. 
(Exempt from destruction request 10 the Texas State Library) 

• 22()():..()2 JURY TIME BOOK (JURY RECORD) • Record of persons serving on district court juries or grand juries. 
RETENTION: FE + 3 years. 

2200-03 SPECIAL VENIRE JURY LISTS· Lists of jurors summoned by \\'Tits of special venire for capital cases tried 
in a district coun. RETet'110N: S years. 

2200-04 STATEMENTS OF EXEMPTION FROM JURY DUTY· Statements by persons claiming temporary or 
permanent exemption from jury dutY on statutory grounds, including any statements of rescission of such claims. 

a) Statements requesting permanent exemption. RETENTION: A V after notification sent to taX assessor-collector. 
(Exempt from destruction r«Juest to the Texas State Library) 

b} Statements requesting temporary exemption. RETENTION: 1 year. (Exempt from destruction request to the 
Texas State Library) 
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• 2200-05 JUROR QUESTIONNAIRES - Forms completed by jurors reponing for jury duty. RETENTION: A V. 

(Exempt from destnlction rtquest ~o the Texas State Library) 
.. 

\~. 

PART 9: GRAND JURY RECORDS.. 
2225-01 EXAMINING TRIAL CASE PAPERS (CRIMINAL COMPLAINT FILES). RETENTION: 
.5 years. 

222.5-02 EXAMIN1NG TRIAL RECORD OR REGISTER - Record or register of complaints or examining trial 
. cases referred to the grand jury. RETENTION:. AV. (Exempt from destruction request to the Texas State Library) 

2225-03 GRAND JURY DOCKET (GRAND JURY MINUTES). RETENTION: 10 yean. 

222.5-04 GRAND JURY FEE ACCOUNT REPORTS - Annual repons to the district judge by the grand jury on the 

examination of officers' fee accounts. REIfENTlON: Desttoy at option. (Exempt from destruction request to the Texas 

State Library) 


222.5-0.5 GRAND JURY INDICTMENT REPORTS - Repons to the district court by a grand jury showinl 
indictments handed down by the grand jury during its term. RETENTION: AV. (Exempt from destruction request to the 
Texas State Library) 

222.5-07 INDICTMENT RECORD OR REGISTER· Register or card file logging indictments .retumed by grand 

jury. RETENTION: AV. (Exempt from destnlction request to the Texas State Library) 


222.5"()S JUSTICE COURT DOCKET TRANSCRlYTS • Cenified copies of justice court criminal and examining . 
trial dockets filed by justices of the peace. RETENTION: Date of filing + 1 year. (Exempt from destruction request to the 
Texas Stale Library) 

222.5·09 SUBPOENAS (GRAND JURY) • Stub books, copies. or recorded copies of subpoenas issued. 
RETENTION: 2 years. 

222.5·10 WITNESS RECORD (GRAND JURY> - Register of witnesses subpoenaed. attached. or recognized before a . 
grand jury. RETENTION: 2 years. 

PART 10: NATURALIZATION RECORDS; 
I ' 

2250-01 DECLARATION OF INTENTION RECORD - Bound or filed originals or recorded copies of declarations of 
intention to become citizens filed by.aliens. RETENTION: PERMANENT. . 

22.50-02 NATURALlZAnON PAPERS· Petitions for naturalization. oaths of allegiance. witness affidavits. and orders 
granting or denying citizenship submitted by aliens or their witnesses. RETENTION: PERMANENT. 

2250-03 NATURALIZATlON RECORD· Proceedings involving naturalization. RETENTION: PERMANENT. 

PART 11: ADMINISTRATIVE AND FINANCIAL RECORDS 

2275.()1 ACKNOWLEDGMENT RECORD· Record of acknowledgments or proofs of instruments taken by the 
district derk as c:x-officio notary pubUc. RETENTION: 10 yc:ars. 

2275-02 ANNUAL FEE REPORTS. RETENTION: A V. (Exempt from destruction request to the Texas State 

Library) 
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2275·03 APPLICATIONS FOR DEPUTIES - Copies of applications to commissioners coun for deputies. assistants. 
or clerks. RETENTION: AV. (Exempt from destnlction request to the Texas State Library) '. 

2275-04 AUDITOR'S REPORTS· Repons of county finances submitted by the county auditor to the district COUM.. 

a) Monthly repon. RETENTION: I year. (Exempt from desttuction request to the Texas State Library) 

b) Annual repons. RETENTION: 3 years. 

,.. 2275-05 BANKING RECORDS· Bank statements, canceled or digitized images of checks. ch«k registers. deposit 
slips. debit and credit notices. reconciliations. notices of interest earned. etc. RETENTION: FE + 5 years. . 

2275-06 CASH RECEIPTS - Receipt books or copies of receipts upon payment of fees. fines. or costs in civil. criminal, 
probate or other cases; or for the deposit of trust funds. 

a) Criminal receipts: 

1) If county has an auditor. RETENTION: Transferred to auditor when all receipts issued. [By law. Code 
of Criminal Procedure. S«tion 103.011.) 

2) If the county docs not have an auditor. RETENTION: FE + 5 years • 


. b) All other district coun receipts. RETENTION: FE + 3 years. 


227S·07 CHILD SUPPORT PAYMENT LEDGER· Ledger showing the receipt and disbursement of monies from 

the child suppon payment fund. RETENTION: FE + 5 years. 


2275-08 CHILD SUPPORT PAYMENT RECORD· Record of child suppon payments by case. RETENTION: 

End of suppan period + 10 years. 

2275·09 COST DEPOSIT RECORD· Records of receipts to and disbursements from monies deposited with the district 

clerk to cover costs in civil proceedings. RETENTION: FE + 5 years. 


2275·10 COUNTY AUDITOR, REPORTS TO • Reports not listed elsewhere in this schedule submitted to the 

county auditor on the receipt or disbur.sement of county funds or on cash balances in accounts of the district clerk. 

RETENTION: AV. (Exempt from desttuction request tei the Texas State Ubrary) 


2275-11 COURT REPORTER EXPENSE STATEMENTS - Copies of statements of expenses incurred by coun 

reponers serving outside the county of their residence in a district coun serving more than one county or for serving as a 

substirute reporter in a county other than tha.t in which they are resident. R.ETEN1l0N: FE + 3'yean. 


2275-12 DAlLY CASH BOOK OR REPORTS. RETENTION: FE + 3 years. 

2275·13 DAILY FILE RECORD. Daily r«ord or register of papers received for filing. RETENTION: AV. (Exempt 

from destruction requCst to the Te~as State Ubrary) 


227.5-14 DEPOSIT WARRANTS· Copies of deposit warrants issued by the county clerk or the county treasurer for 

monies deposited in any funds or accounts of the district clerk. RETENTION: FE + :3 years. 


2275-15 FEE BOOK - Fee books or sheets showing accounts of fees or costs accrued in cases heard in a district court. 

RETENTION: FE + 5 years. 


227.5·16 [Withdrawn. su 227j·JSJ 

2275·17 INDEPENDENT AUDIT REPORTS· Special audit repons of county finances submined by finance 
committees or special auditors appointed by a district coun.. RETENTION: PERMANENT. . 

2275·18 JURY CERTIFlCATES • Srubs or copies of jury certificates issued. RETENTION: FE + 3 years. 

Page 20 of 23, LOCAL SCHEDULE DC 



Effecrive October 20, 1997 

2275-19 LEGAL OPINIONS - Copies of legal opinions rendered to the disuici clerk by the county attorney or the district 
anomey. RETEN110~: AV. (Exempi from destruction request to the Texas Stale Library) 

2275-20 MINUTES OF OFFICERS' ACCOUNTS (OFFICERS' FEE BILLS DUE FROM STATE) _ 
Record of proceedings in district coun approving expense claims or fees due from the state to various county or district 
officers for service in di!itrici coun felony cases, before the grand jury. or in examining trials. RETE..'IITU)N: FE + 3 yean. 

2275-21 MINUTES OF WITNESS ACCOUNTS (WITNESS FEE CLAIMS) - Record of proceedings in district 
coun approving witness fee claims. RETENTION: FE + 3 yean. 

2275·22 MONTHLY EXPENSE REPORTS. RETENTION: AV. (Ellempt from destruction request to the Texas 
State Library) 

2275-23 (Withdrawn] 

• 2275-24 OPEN RECORDS REQUESTS. Written open records requests, including those sent by electronic mail or 
facsimile, submitted 10 a district clerk, including co~spondence and other documentation relating to the requests: 

a) Approved requests. RETENTION: Approval of request + 1 year. [Exempt from destruction request to the Texas 
State Library) . 

b) Denied requests. RETENTION: Denial of request + 2 years. 

2275-25 PROBATION COLLECTION RECORD (PROBATION FILE RECORD) - Documentation detailing 
the collection of probation fees. RETENTION: FE + 5 years. 

2275-26 RECORDS MANAGEMENT RECORDS 

a) Records control schedules (including all successive versions of or amendments to schedules). RETENTION: 
PERMANENT. 

b) Records destruction documentation - Records documenting the destruction of records under records control 
schedules, including requests submitted to Ihe Texas Stale Library and Archlves Commission for authorization to 
destroy unscheduled records or the originals of permanent records that have been microfilmed. RETENTION: 
PERMANENT. 

c) Records inventories· Lists or inventories of the active and inactive records created or rec:eived by a county office. 
RETENTION: A V. (Exempt from destruction requestto the Te;llas State Library) 

d) Records management plans and poUcy documents .• Plans and similar documents establishing the policies and 
proceduies under which a records management program operateS. RETENTION: US ~ : y,ears. 

2275·27 REPORTS OF COLLECTIONS (MONTHLY FEE REPORTS). RETENTION: AV. (Exempt from 
destruction requeslOO the Texas State Library) 

2275-28 TRUST FUND RECORD - Journal. ledger. or similar record of receipts to and disbu:rsc:ments from trust funds. 
RETENTION: FE +, years. 

227S·29 WITNESS FEE REPORTS - Copies of reports submitted by the district clerk to the State Comptroller listing 
fee claims for out-county witnesses. R.E1'ENnON: Destroy at option. (Exempt from destruction request to the Texas State 
Ubrary) 
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Effective October 20. 1997 

PART 12: .BUSIISESS AND PROFESSIONAL RECORDS 
.~-

230()..0 1 AITORNEY LICENSING RECORDS· Applications for license to practice law and reports of committees 
on applications for license to practice law. RETENTION: PERMANENT. , 

., 
230Q..02 ATTORNEY RECORD - Register or roster of attomey~ licensed by a district coun to practice in the county. 
RETENTION: PERMANENT. 

2300-03 CHIROPODY REGISTER (PODIATRY REGISTER)· Recorded licenses of chiropodists or podiatrists 
. issued by the state. RETENTION: PERMANENT. 

230()..Q4 CHIROPRACTIC REGISTER - Recorded licenses of chiropractors issued by the state. RETENTION: 
PER.MA.NENT. 

23()()"o~ MEDICAL REGISTER - Register of physicians licensed by local boards or the state. RETENTION: 
PER.MA.NENT. 

2300-06 PHARMACY REGISTER - Register of pharmacists licensed by local boards. RETENTION: PERM.AN'ENT. 

230Q..07 [Withdrawn} 

2300-08 VETERINARY REGISTER: Recorded licenses of veterinarians issued by the state. RETENTION: 
PERMANENT. ,. 

PART 13: MISCELLANEOUS RECORDS 

232S·01 BONDS AND DEPUTATIONS OF COUNTY CLERK· Bonds. qualifying oaths. and deputations of 
county clerks and their depu!ie.s. RETENTION: AR + S years. 

232S-03 [Withdrawn} 

232S-03 ESTRAY RECORD· Recorded affidavits and !x>nds of takers-up of estrayed animals. affidavits of appraisal of . 
the animals. and any accompanying repons of the death of estrays or affidavits of ownership of estrays, recorded with the 
district clerk under the Stock: Law of 1874. RETENTION: PERMANENT. . 

232S·Q4 LIQUOR PRESCRIPTIONS AND AFFIDAVITS· Prescriptions. canceled prescriptions, and affidavits by 

druggists for !he sale of liquor for medicinal purposes, for the purchase of Uquor from out of state or from wholesalers for 

importation into prohibition territory and affldaviu from clergy for the use of liquor for sacramental purposes. 

RETENTION: PERMANENT. 


232S-05 MARKSAND BRANDS RECORD - Register of livestock marks and brands and their subsequent sale or 
transfer. recorded with !he district clerk under the Stock Law of 1874. RETENTION: PERMANENT. 

2325-06 PASSPORT APPLICATION RECORDS - Copies of passpon applications and all other records related to 
the acceptanCe of such applications. RETENTION: Destroy at option. . 

232S-07 PRESCR1PTION REGISTER - Register of prescriptions and affidavits received from druggists and clergy for 
the use of liquor for medicinal or sacramental purposes. RETENTION: PERMANENT. 

2325-08 REGISTERED VOTERS, LISTS OF • Lists or registers of voters qualified to vote. RETENTION: A V. 
(Exempt from destruction request to the Texas State library) 
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232S·09 REPORTS OF liQUOR SEIZED· Reporu of liquor and associated property seized. and copies of receipts 
issued by the sheriff for goods if liquor or property was seized by officers other than the sheriff. 

a) Receipts. RETENTION: Destroy at option. (Exempl from destruction request to the Texas State Library) 

b) Repons.. RETENTION: PERMANENT. ~"', 

Comments or complaints regarding the programs and services of the 

Texas State.Library and Archives Commission can be addressed to the 


Director and Librarian, PO Box 12927, Austin, TX 78711-2927~ 

S12-463-5460 or 512-463-5436 Fax . 


Copies of this publication are available in alternative format upon request. 

LOCAL SCHEDULE DC Page 23 of 23 



I-
I 

!', 



I 

... ',.. 
RULE 13. RETENTION AND DISPOSITION OF COURT RECORDS 

I'· 

'I 13.1 	 Applicability. Except as otherwise provided by law, 
this rule governs the retention and disposition of court 
records by the clerk of the court in which the record is 
filed and'maintained . 

. . 
13.2 	 Retention Period. The clerk of the court in which the 

following categories of court records are filed and 
maintained must retain the records, under any method 
or medium permitted by law, for not less than the time 
periods set forth below: 

(a) 	 Cenerally. 

(1)' 	 Citation. Until four years after the date of 
final judgment. 

(2) 	 Judgments and court orders. 
Permanently. 

(3) 	 Pleadings (petitions and answers). Until 
20 years after the date of final judgment. 

(4) 	 Motions. Until 20 years after the date of 
final judgment. 

(S) 	 ( Discovery requests and responses. Until 
one year after date of final judgment. 

, (6) 	 Oral deposition transcripts and 
depositions upon written questions. Until 
one year after date of final judgment. 

(7) 	 Exhibits offered and admitted into 
evidence. Until one year after date of 
final judgment. 

(b) 	 Exceptions. 

(1) 	 Cases where no final judgment rendered. 
In cases that are dismissed without a final 
judgment being rendered, the retention 
periods specified in subparagraph (a) run 



from the date of dismissal. 

(2) 	 Cases involving minors. In cases 
involving minors, the retention periods 
specified in subparagraph (a) run from the 
date the minor reaches the age of 
majority. 

(3) 	 Court order. The court in which a 
particular record is filed and maintained 
may order the clerk to retain it for a 
period of time longer than retention 
periods specified in subparagraph (a). In 
so ordering, the court may consider, 
among other factors: 

(A) 	 The potential historical 
significance of the court paper; 

(B) 	 Other interests of the public in 
assuring and maintaining access to 
the court paper; 

(C) 	 The costs of storing and 
maintaining the court paper or 
other similar papers; and 

(D) 	 The availability of the same or 
equivalent information through 
other court papers or other 
sources. 

(4) 	 Service by publication. If any defendant 
in a case was served by publication, the 
retention period specified in 
subparagraphs (a)(6) and (7) must be 
extended by one year. 

13.3 	 Duties of Clerk During Retention Period; Disposal; 
Withdrawal. 

(a) 	 Generally. During the retention period, the 
clerk must make the court records listed in Rule 
13.2 available for inspection and copying as 
provided by law. 



(b) 	 Disposal. 

(1) Exhibits and deposition transcripts. The 
clerk may,. without further notice, dispose 
of exhibits and oral or written deposition 
transcripts after thirty days following the 
end of the applicable retention period, 
except as provided in paragraph (c). 

(2) 	 Other types of court records. The clerk may, 
without further notice, dispose of other types of 
court records listed in Rule 13.2(a) after the 
applicable retention period has expired. 

(c) 	 Procf!dures fOT withdrawing exhibits and 
depositions. 

(1) 	 Time to withdraw. After the end of the 
applicable retention period but within· 
thirty days after that date, a party may 
request the clerk to withdraw an exhibit 
or oral or written deposition transcript. 

(2) 	 Withdrawal. 

(A) 	 Generally. If a party timely 
requests to withdraw an exhibit or 
deposition transcript, the clerk 
must tender the exhibit or 
transcript to the requesting party 
on the thirtieth day following the 
end of the applicable retention 
period. 

(8) 	 Multiple requests. If more than 
one party timely requests to 
withdraw an exhibit or transcript, 
the clerk must provide copies of 
the exhibit or transcript to all 
requesting.parties and prorate the 
cost among all the parties or . 
persons requesting the document. 

(C) 	 Exhibit not capable of 
reproduction. If an exhibit is not a 



'*. 	 1< 

document or otherwise cannot be 
',', copied, the party claiming the 

exhibit must provide a photograph 
of the exhibit upon request and 
payment of the reasonable cost 
thereof by the requesting party. 

(3) 	 Additional time before disposal. If a 
party has timely requested to withdraw an 
exhibit or deposition transcript or exhibit 
under subparagraph (2), the clerk must 
retain the exhibit or transcript for an 
additional three business days and, if not 
completed by that time, until the clerk 
has provided any copies of exhibits or 
transcripts the clerk is required to provide 

. under subparagraph (2). 
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CHARLES BACARISSE 
HARRlS COUNTY DISTRICT CLERK 

January 22, 2003 

The Honorable Thomas R.,Phillips 

Chief Justice· 

Supreme Court ofTexas 

P. O. Box 12248 

Austin, Texas 78711 


Dear Justice Phillips: 

The intent of this letter is to seek temporary relief from the restrictions of Rules 14b and 
209, Texas Rules of Civil Procedure. The rules state the District Clerk cannot dispose of 

. exhibits and depositions in a civil case unless the attorneys in the case receive individual 
notice of the intent to destroy t~ese documents from the District Clerk. TIris process is 
extraordinarily cumbersome, expensive and ineffective, especially in a county the size of 
Harris County. 

The District Clerk of Harris County maintains the case records for 15 County Criminal 
Courts at Law, 59 District Courts and 3 Region IV-D Courts. We receive approximately 
150,000 new case filings annually. We have an estimated 3.5 million case files, 106, 500 
civil exhibits and 19.100 civil depositions currently in inventory. The exhibits range 
from enlarged charts, texts and photographs to 55-gallon drums, automobile parts, torn 
clothing, etc. Within one year of case disposition, these records become obsolete - not 
accessed by the public. .' 

In 1991, due to dwindling records storage space, the Harris County District Clerk 
requested and received signed~ orders from the Supreme Court of Texas al~owing for the . 
destruction of certain exhibits and depositions by posting a notice in the Texas Bar 
Journal.. The records pertaining to those orders were destroyed. In 1997, this office 
contacted the Supreme Court of Texas regarding a possible rule change to' allow for the 
systematic destruction of these records. We were told a Supreme Court Advisory 
Committee was formed to address the. issue of the retention of court records"":' including 
case files, depositions and exhibits. Our expectation at that time was a rule change was to 
take place rather quickly as this appeared to be a common prOblem among all the larger 
Texas counties. Some 5 years later, we still do not have resolution to the on-going 
problem of storage of depositions and exhibits. 

We are struggling with the lack of storage space. Maintaining ·obsolete records due to 
cumbersome destruction rules is neither economical nor operationally feasible. We have 
formulated a plan for consideration by the Supreme Court of Texas regarding the 
destruction of exhibits and depositions. We believe this plan meets the spirit of 14b and 
209 while eliminating the cumbersome, expensive process of notification. If approved 
this process would remain in effect until official rule changes could be implemented. 

301 fANNIN· P.O. Box 4651 • Houston, Texl'ls 772111-4651 • (713) 755·5734 



The Honorable Thomas R. Phillips 
January 9, 2003 
Page 2 

The Harris County District Clerk is requesting the Supreme Court of Texas consider the 
attached orders to the letter - Relating· to the Retention and Disposition of Exhibits By 
the District Clerk of Harris County (Rule 14bJ and Relating to the Retention and 
Disposition of Depositions By the District Clerk of Harris County. These orders give the 
Harris County District Clerk pennission to dispose of al1exhibits and depositions 
submitted in any case: 

• 	 . one year after judgment in the case has been rendered, and in which no motion 
for new trial was filed within two years after judgmerit was signed or 

• 	 in which judgment was signed, and in which no appeal was perfected or in 
which a perfected appeal was dismissed or conc1uded by final judgment as to 
all parties and the issuance of the appellate court's mandate such that the case is 
no longer pending on appeal or in the trial court. 

Notificationto the attorneys of the intent to destroy the records (exhibits and depositions) 
would be made through publication in the Texas Bar Journal. The District Clerk of 
Harris County would dispose of all' exhibits and depositions beginning in the third month 
after the month in which notice of the Clerk's intention to do so is published in the Texas 
Bar Journal. Attorneys desiring to withdraw exhibits must do so by a published date. 

Your timely consideration of this matter would be greatly appreciated. 

CEB/dkr 
EnclosU1'C$ 



--------

IN THE SUPREME COURT OF TEXAS 

Misc. Docket No. 

RELATING TO THE RETENTION AND 

DISPOSITION OF EXHIBITS BY THE 


DISTRlCT CLERK OF HARRIS COUNTY 


ORDERED: 

Pursuant to Rule 14b, Texas Rules of Civil Procedure, exhibits shall be retained . 
by the Djstrict Clerk of Hams County as required by law, unless disposed of as allowed 
by this Order or this Court's general Order effective January 1, 1988, a copy of which is 
attached. 

In anycaso­

(1) 	 in which one year has passed since judgment in the case was rendered and 
no motion for new trial was filed within two years after the judgment was 
signed, or 

(2) 	 in which a judgment was signed, and no appeal was perfected or a 
perfected appeal was dismissed, or an appellate court has issued a fmal 
judgment as to all parties and the case is no longer pending on appeal or in 
the trial court. 

the District Clerk: of Harris County may dispose of all exhibits beginning in the third 
month after the month in which notice of the Clerk's intention to do so is published 
conspicuously in the Texas Bar Journal, except those materials which, prior to 
disposition, are withdrawn. 
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;SIGNED AND ENTERED this ___day of________, 2003. 

Thomas R. Phillips, Chief Justice 

Nathan L. Hecht, Justice 

Craig T. Enoch, Justice· 

Priscilla R. Owen, Justice 

Harriet O'Neill, Justice 

Wallace Jefferson, Justice 

Michael Schneider, Justice 

Steven W. Smith. Justice 

Dale Wainwright, Justice 



AGENDA ITEM EIGHT: 

PROPOSED RJA 14 


• TJC Report 

• Memo to NLH: Texas version v. Federal version 

• Comments Received (through 11/11/04) 

• 50-State Survey by South Dakota Judicial Administrator on E-Access to Court Records 





The Supreme Court of Texas 

Lisa Hobbs, Rules Attorney 

201 West 14th Street Post Office Box 12248 Austin 1X 78711 
Telephone: 512.463.1312 Facsimile: 512.463.1365 

lisa.hobbs@courts.state.tx.us 

November 2, 2004 

Mr. Charles L. Babcock 
Jackson Walker LLP 
1401 McKinney, Suite 1900 

Houston, TX 77010 

Re: Proposed Rule of Judicial Administration 14 

Dear Chip: 

After six public hearings over the last year and extensive research, the Texas Judicial 
Council has submitted their final Report on Public Access to Court Records to the Supreme 
Court of Texas. The report includes a proposed Rule of Judicial Administration 14. 

The Court asks that I submit the report to the Supreme Court Advisory Committee 
for study. Specifically, the Court requests that the subcommittee on the Rules of Judicial 
Administration consider the mechanics of the proposed rule, assuming the Court adopts 
the policy recommendations of the Judicial Council, and present the rule, with any 
recommendations, to the full committee during the November 12th meeting. In the 
meantime, the Court 'will continue studying the policy recommendations of the Texas 
Judicial Council and, hopefully, report to the subcommittee informally sometime next 
week. 

I apologize for the short time frame. However, as you probably know, there currently 
are no applicable Texas statutes, court rules, or court orders in place to address the 
publication and distribution of electronic state court records in Texas. Court clerks 
implementing electronic record keeping and remote access systems have proceeded on an 
individualized ad hoc basis without any limitations or guidance. The Court believes this is 
a matter better addressed by the judiciary than the legislature. 

Kindest Regards, 

Lisa Hobbs 
Rules Attorney 

mailto:lisa.hobbs@courts.state.tx.us
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TEXAS JUDICIAL COUNCIL 

205 WEST 14TH STREET, SUITE 600· TOM C. CLARK BUILDING. (512) 463-1625 • FAX(512) 936-2423 

P. O. Box 12066· AUSTIN, TEX4S 78711-2066 

CHAIR: 
HaN. THOMAS R. PIDLLIPS DIRECTOR: 
Chief Justice, Supreme Court MS. ELIZABETH KlLGO, J.D. 

VICECHA1R: 
HaN. SHARON KELLER 
Presiding Judge, Court of Criminal Appeals 

August 30, 2004 

Chief Justice and Justices 
The Supreme Court of Texas 

Ladies and Gentleman: 

With input from the judiciary, the legislature, and the public, I am pleased to submit to you our 
report and recommendations Public Access to Court Case Records in Texas. 

As you know, the Texas judiciary has long recognized the common law right and the presumption 
of public access to court case records. With recent technological advances, court clerks are now 
able to increase that accessibility by maintaining and disseminating court documents in an 
electronic format. Because court case records often contain sensitive and personal infonnation, 
(e.g., financial documents, social security numbers, medical records), the Texas Judicial Council 
(Council) created the Committee on Public Access to Court Records (Committee) to examine and 
make recommendations regarding the personal privacy and public safety implications that arise 
when case records are made available to the public through the internet. 

In July 2004, after holding six public hearings, conducting extensive research, and analyzing the 
relevant federal and state policies, rules, and statutes, the Committee submitted its report and 
recommendations to the Council for consideration. During our August 2004 public hearing, the 
Council discussed the work of the Committee, took additional public testimony, amended the 
recommendations, and adopted this report. 

The Council is appreciative to those who have contributed their time and expertise to this 
important endeavor. Your valuable input and dedication to the judiciary is imperative to the 
continued success of the Council's initiatives. 

Sincerely, 

~~.~ 

Thomas R. Phillips 
Chair, Texas Judicial Council 
Chief Justice, Texas Supreme Court 
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CHAIR: 
HaN. THOMAS R. PHILLIPS DIRECTOR: 
Chief Justice. Supreme Court MS. ELIZABETH KilGO. J.D. 

VICE CHAIR: 
HON. SHARON KELLER 
Presiding Judge, Court ofCriminal Appeals 

July 16, 2004 

Members, Texas Judicial Council 

Dear Members, 

As chair of the Committee on Public Access to Court Records (Committee), I am pleased to submit 
to the Texas Judicial Council (Council) the attached report Public Access to Court Case Records in 
Texas. 

In November 2003, Chief Justice Phillips appointed this Committee to develop a comprehensive 
access policy that protects the public's access to court documents and maintains the integrity of the 
Texas Judicial System. To comply with the charge, the Committee held six public hearings, 
conducted extensive research, and analyzed the federal and state policies, rules, and statutes. The 
Committee focused on the privacy and safety implications that arise when electronic adjudicative­
type case records are made available to the public on the internet. With input from the legislature, 
the judiciary and the public, the Committee adopted the following unanimous recommendations: 

1. The Texas Supreme Court (Court) should require that a Sensitive Data Foun be completed 
for each case file whether in paper or electronic format for each matter in which this 
infonnation must be included. The form would include in fun: social security numbers; bank 
account, credit card or other financial account and associated PIN numbers; date of birth; 
driver's license, passport or similar government-issued identification numbers (excluding state 
bar numbers); the address and phone number of a person who is a crime victim as defIned by 
Article 56.32, Code of Criminal Procedure, in the proceeding; and the name of a minor child. 
References to the sensitive data in any pleading or party filing would be made in an 
abbreviated format as specified by the Court. The form would be exchanged among parties 
and attorneys and be filed at the courthouse but not be made available to the public. 

2. The Council should appoint a committee to examine and make recommendations regarding 
case records or proceedings that should be closed to the public both at the courthouse and on 
the internet. \Vhile several members recommend that public access to paper documents and 
electronic documents be treated the same, some of those members acknowledged that there 
may be some information that is not appropriate for internet publication and that should be 
made confidential both at the courthouse and on the internet. 
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3. The Council should appoint an oversight committee to review the electronic publication of 

Texas' state court records. The committee should monitor and track public access, public 

safety, and judicial accountability. The Committee should report to the Council prior to the 

80th Regular Legislative Sessiol}. 


While the Committee strived to reach a consensus on one comprehensive statewide access policy, the 
members ultimately adopted two alternative approaches for your consideration. 

AJternative I: Open Remote Access. Treat remote public access the same as public access at 

the courthouse. If a court record is open to the public at the courthouse, then that record may 

be published on the internet. Any document considered too sensitive or personal for 

publication on the internet should be made confidential at the courthouse by statute, court rule, 

or court order. 


AJternative I1: Modified Remote Access. Place the following limitations on remote public 

access: 


(1) Only court-created records (e.g., indexes, court calendars, dockets) may be accessible 
by remote electronic means. 

(2) Remote access to case records, other than court-created case records, may be granted 
through a subscriber-type system that requires users to register with the court and obtain a 
log-in and password. 

(3) Regardless of whether a subscriber-type system is in place, the following case records 
should be excluded from remote access: (a) medical, psychological or psychiatric records, 
including any expert reports based upon medical, psychological or psychiatric records; (b) 
pretrial bail or presentence investigation reports; (c) statements of reasons or defendant 
stipulations in criminal proceedings, including any attachments thereto; and (d) income tax 
returns. 

(4) Regardless of whether a subscriber-type system is in place, the case records filed as 

part of any family code proceeding, other than court-created case records, should be 

excluded from remote access. 


Thank you for the opportunity to participate in this endeavor. I hope that the work and 
recommendations ofthe Committee will provide the Council, the Court, and future policymakers 
with the information needed to make informed decisions that benefit the citizens ofTexas. 

Sincerely, 

G~~~ 
Polly Jacks~ ~ce~ . 

Judge, Bexar County Probate Court #1 

Chair, Committee on Public Access to Court Records 
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I. Introduction 

The judiciary has long recognized that case file documents, unless sealed or otherwise restricted 
by statute or court rule, are available at the courthouse for public inspection and copying. The 
common law right and the presumption of public access to court records "relate to the public's 
right to monitor the functioning of our courts, thereby insuring quality, honesty, and respect for 
our legal system.") Yet, those access rights have traditionally been SUbjected to the "practical 
obscurity" of physically locating documents and information maintained among the voluminous 
paper files in courthouses located throughout the country. With the emerging use of electronic 
filing and imaging technology, however, court documents can now be easily accessed, 
duplicated, and disseminated from locations outside the courthouse. The "[i]ncreased use of the 
Internet and other powerful databases-both in the judicial system and among the general 
public-is lowering the barriers to access for parties that have an interest in that information. 
Personal, often sensitive, information now may be accessed and manipulated from a distance and 
used in ways not envisioned ... ,,2 

Fortunately, the judiciary has been mindful of the potential privacy and safety implications 
associated with modern technologies. See Whalen v. Roe, 429 U.S. 589, 605 (1977) ("We 
are not unaware of the threat to privacy implicit in the accumulation of vast amounts of 
personal information in computerized data banks or other massive government files. The 
collection of taxes, the distribution ofwelfare and social security benefits, the supervision of 
public health, the direction ofour Armed Forces, and the enforcement of the criminal laws all 
require the orderly preservation of great quantities of information, much of which is personal 
in character and potentially embarrassing or harmful if disclosed"); United States Dep 't of 
Justice v. Reporters Committeefor Freedom ofthe Press, 489 U.S. 749, 764 (1989) ("Plainly 
there is a vast difference between the public records that might be found after a diligent 
search of courthouse files, county archives, and local police stations throughout the country 
and a computerized summary located in a single clearinghouse of information..."). 
Likewise, the jUdiciary has recognized that the public's right to access court documents may 
be limited in some circumstances. See Nixon v. Warner Communications, Inc., 435 U.S. 589, 
598 (1978) ("It is clear that the courts of this country recognize a general right to inspect and 
copy public records and documents, including judicial records and documents ... It is 
uncontested, however, that the right to inspect and copy judicial records is not absolute. 
Every court has supervisory power over its own records and files, and access has been denied 
where court files might have become a vehicle for improper purposes"); Taylor v. State, 938 
S.W.2d 754, 757 (Tex. App.-Waco 1997) (quoting Nixon); Dallas Morning News, Inc. v. 
Fifth Court ofAppeals, 842 S.W.2d 655,658-659 (Tex. 1992) (quoting Nixon); United States 
v. Amodeo, 71 F.3rd 1044, lO48-1049 (2d Cir. 1995) ("Unlimited access to every item turned 
up in the course of litigation would be unthinkable. Reputations would be impaired, personal 
relationships ruined, and businesses destroyed on the basis of misleading or downright false 
information ... Unlimited access, while perhaps aiding the professional and public monitoring 
of courts, might adversely affect law enforcement interests or judicial performance ... "). 

I See In re Continental Illinois Securities Litigation, 732 F.2d 1303, 1308 (7th CiT. 1984). 
2 See Study ofFinancial Privacy and Bankruptcy, U.S. Justice Department, Treasury Department, and Office 

of Management and Budget (January 2001). 
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Further, the courts have acknowledged Congress's awareness that the privacy concerns of 
private citizens may outweigh the need for public access to information maintained by a 
federal agency. See Sherman v. Department a/the Army, 244 F.3d 357, 360-361 (5th Cir. 
2001) " ...Congress created nine exemptions [in the Freedom of Information Act] through 
which federal agencies may restrict public disclosure of information that would threaten 
broader societal concerns. See 5 Us.c. § 552(b). The informational privacy interests of 
private citizens are among those concerns recognized and addressed by Congress in these 
exemptions.); Reporter's Comm., 489 Us. at 770 (" ... the fact that 'an event is not wholly 
'private' does not mean that an individual has no interest in limiting disclosure or 
dissemination of the information' (citations omitted)"). Today, the judiciary faces a 
challenge presented by advanced technology to promote increased access to court 
information while preserving the use ofour court system as a meaningful avenue to enforce 
the laws of our country. 

II. Committee Charge 

In November 2003, Chief Justice Thomas R. Phillips, chair of the Texas Judicial Council, 
appointed the Committee on Public Access to Court Records (Committee) to develop a 
comprehensive statewide access policy that maintains the integrity of the judicial process while 
protecting the important interests ofpublic access. Because of the sensitive information 
contained in many court documents, (e.g., financial documents, social security numbers, medical 
records, personnel files, proprietary information, tax returns, plea agreements, juror information, 
victim information, and names ofminor children), the Committee was instructed to consider the 
personal privacy and public safety implications that arise when electronic adjudicative-type case 
records are made available on the internet. 

To comply with the charge, the Committee held six public hearings,3 conducted extensive 
research, and analyzed the relevant federal and state policies, rules, and statutes. In July 2004, 
after receiving input from the legislature, the judiciary, and the public, the Committee submitted 
its report with recommendations to the Council for consideration.4 This report: (l) provides an 
overview of the Committee deliberations; (2) discusses the development ofthe federal public 
access policy; (3) provides information about the public access policies implemented in other 
states; and (4) details the Council's key recommendations. 

III. Committee Deliberations 

The Need for Guidance 
Currently, there are no applicable Texas statutes, court rules, or court orders in place to address 
the publication and distribution of electronic state court records in Texas. Court clerks 
implementing electronic record keeping and remote access systems have proceeded on an 
individualized ad hoc basis without any limitations or guidance from the judiciary or legislature. 
For example, the Tarrant County District Clerk and the Fort Bend County Clerk both maintain all 
of their respective court records in an electronic format and provide public access through the 

3 See Appendix A for a copy of the official minutes of each public hearing. 

4 See Judge Spencer's cover letter to this report for the Committee's recommendations. 
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internet to those documents that are not otherwise sealed by the court or made confidential by 
statute. While the clerk in Tarrant County provides remote access only to subscribers who apply 
for a log-in and password and submit a deposit and monthly fee, the clerk in Fort Bend County 
provides remote access to the public at no charge. In Harris County, the district clerk provides 
remote access to the court's civil orders for a fee. However, due to concerns expressed by the 
Houston Family Bar Association, family law orders are available only to practicing family law 
attorneys who must obtain a log in and password. 

After learning about these and other state court websites, the Committee acknowledged the need 
for uniformity and guidance through the development of a statewide policy that governs the 
remote electronic distribution ofcourt documents. Without a comprehensive policy in place, the 
public will likely encounter,many variations of remote court access systems that offer different 
levels of access, service, and user requirements. . 

Public Trust and Safety 
The Committee was concerned about the sensitive and personal information that is scattered 
throughout a typical case file. Some members believe that without the historical "face-to-face" 
encounter at the courthouse, the likelihood that information will be retrieved for improper 
purposes is greatly increased. Internet access to guardianships, conservatorships, custody, or 
competency proceedings that contain information about an individual's physical, mental, or 
financial well-being would provide the public with detailed information about those individuals 
who are most vulnerable in our society. The civil courts monitor children, families, and business 
dealings. People generally trust the court system to settle their personal and professional 
disputes. But some members fear that the judiciary may loose that trust if too much information 
becomes readily available to the public. If engaging in a court process means that an 
individual's personal information may be broadcast on the internet, then the nature ofcivil 
litigation may move from a public to a private forum. Members discussed the possibility that 
high school students would be able to access the divorce records or custody dispute records of 
their friend's parents and display them at school. They also recognized that an individual who is 
not even a party to a suit may be mentioned in a court record and that some parties involved in a 
court case are not in court on a voluntarily basis. The Committee questioned how the judiciary 
might protect the identity and location of sexual assault or domestic abuse victims, handle victim 
statements and sensitive exhibits that are attached to motions or pleadings, ensure the accuracy 
of the information published, and handle temporary orders, protective orders, and peace bonds 
that have not been ruled upon.5 

Some members believe that statutory protections are the appropriate means of protecting such 
privacy interests.6 They maintain that if a document is available at the courthouse, it should be 
made available on the internet. They see no reason to differentiate between court records that are 
maintained in electronic form rather than paper form. Nevertheless, other members point out 
that the Texas legislature has not examined the confidentiality of court records in the context of 
an electronic environment. Consequently, the current statutory scheme does not take into 
account the posting of electronic court records on local court websites. Likewise, they note that 

5 The Committee was cognizant of the difficulties encountered in the Kobe Bryant rape case where sealed court 
documents that included the accuser's last name were mistakenly posted to the court's web site. 
6 See Appendix B for a detailed list of those court records that are confidential by Texas statute. 
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the Texas Legislature has recently placed additional restrictions on public access to otherwise 
open court records. The 78th Texas Legislature amended the Texas Family Code to provide that 
in Harris County, all pleadings and documents filed with the court in a suit for the dissolution of 
marriage are confidential until after the date of service of citation or the 31 st day after the suit 
was filed. Also, an application for a protective order in Harris County is confidential until after 
the date of service ofnotice ofthe application or the date of the hearing on the application, 
whichever is sooner, and an application for the issuance of a temporary ex parte order is 
confidential until after the date that the court or law enforcement informs the respondent of the 
court's order.7 Further, those members referred to Florida's experience; discussed in Section V 
below, where public outcry prompted a legislative, and later ajudicial, moratorium on remote 
public access to court records. 

Benefits ofRemote Access 
Given these concerns, some members questioned the rationale for placing any case records on 
the internet for world-wide access and scrutiny. They felt that an institutional change of this 
magnitude ought to be justified and were curious about the need for any access beyond the 
traditional method of inspecting court records at the courthouse. Nevertheless, advocates of 
electronic distribution responded by pointing to the strong public demand, ease of access, the 
mobility of our society, and the large cost savings associated with both storing and retrieving 
paper documents. By maintaining all recorded documents since 1838 in an electronic format, the 
county clerk in Fort Bend County reduced the amount of staff necessary to respond to public 
records requests. Over the next 5 years, the district clerk in Harris County expects to image over 
400 million documents, reducing the court's physical storage requirements from approximately 
180,000 to 40,000 square feet. Likewise, parties, attorneys, and the general public benefit from 
the convenience of accessing case information from a remote location, even on weekends and 
after regular business hours, without the necessity of traveling to the courthouse. 

Identity Theft 
The Committee unanimously agreed that certain personal identifiers maintained in both paper 
and electronic court files, generally for administrative purposes, should not be accessible to the 
public. Following the lead ofthe Federal Judiciary and in an effort to address increasing 
incidences of identify theft, the members deemed as confidential the following personal 
identifiers in their complete form: social security numbers; bank account, credit card or other 
financial account and associated PIN numbers; date of birth; driver's license, passport or similar 
government-issued identification numbers (excluding state bar numbers); the address and phone 
number of a crime victim in the proceeding; and the name of a minor child. The Committee 
envisioned the implementation of a confidential "Sensitive Data Form" such that the above 
personal identifiers would be documented in their complete form, but referred to throughout the 
case file in pleadings, motions, interrogatories, and other documents in an abbreviated or 
partially obscured format. Recognizing that it is impracticable, if not impossible, for the courts 
and court clerks to redact or police the personal or sensitive information that might be filed in a 
typical case, the Committee agreed that the burden of compliance should fall on the individual 
filing a court document and should be followed only on a prospective basis. 

7 See House Bill 1391, 78th Regular Session (2003). 
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Court-Created Documents 
The Committee chose to differentiate between court-created documents prepared by the judge or 
court personnel and party or non-party case filings prepared by someone outside the court. The 
Committee generally agreed that providing remote access to court-created calendars, dockets, or 
indexes of cases serves a legitimate public interest by enhancing the public's ability to monitor 
the functions of the courts. Additionally, such remote access allows the parties and their 
attorneys to track the status and activities of their respective cases without the inconvenience of 
contacting court personnel or physically visiting the courthouse. Likewise, the Committee 
agreed that because the court controls the contents of the court minutes, notices, orders and 
judgments, remote public access to those documents should not significantly impair individual 
privacy interests. However, the Committee noted that the state judges and court personnel 
should be cognizant of the privacy implications associated with information provided in court­
created documents that may be published on the internet. Further, state judges and court 
personnel should minimize and avoid the inclusion of unnecessary personal or sensitive 
information in any court created document. 

Party and Non-Party filings 
As discussions moved beyond personal identifiers and court-created records, the Committee 
focused on the contents ofparty and non-party filings. The members revisited the public safety 
and privacy implications associated with the electronic publication of extremely sensitive 
information, including, but not limited to: medical records, tax returns, divorce proceedings, 
harassment proceedings, proprietary business information, asset inventories, pre-sentence 
investigation reports, search warrants, arrest warrants, and exhibits depicting nUdity, violence or 
death. The Committee questioned whether people will continue to use and trust the court system 
to settle their personal and professional disputes knowing that the information contained in the 
case file may be published on the internet. Likewise, the members discussed the court's lack of 
control regarding the contents of those documents that are filed by the parties and non-parties in 
a case. Given the Committee's desire to maintain broad public access while ensuring privacy, 
personal safety, and public confidence, the members considered some electronic protections 
including, but not limited to: requiring users to obtain a log-in and password; charging a user or 
subscriber fee; requiring that any data disseminated by the court not be sold or otherwise 
distributed to third parties nor be used for commercial or solicitation purposes; and prohibiting 
the bulk distribution of electronic records. For additional guidance, the Committee reviewed and 
examined the electronic access policies established by the Federal Judiciary and the judiciaries in 
other states. 

IV. Federal Policy Development 

When the United States Judicial Conference examined public access to electronic federal court 
records, the Administrative Office of the United States Courts (AOUSC) made several 
assumptions to guide policy development including the following: 8 

• There is a strong legal presumption that documents in case files, unless sealed, are 

public records available for public inspection and copying; 


8 	 See Privacy and Access to Electronic Case Files in the Federal Courts, Administrative Office of the United 
States Courts, staff paper at pp. 8-9, (1999). 
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• The presumption of unrestricted public access to case files promotes public 

understanding of and confidence in the court system; 

• The transition to electronic case files raises important legal and policy issues that 
are not addressed explicitly in current law or judiciary access policies; 
• The traditional reliance on litigants to protect their privacy interests through 
protective orders or motions to seal may be inadequate to protect privacy interests; 
• Access rights, whether based on the common law or on the Constitution, are not 
absolute. The inherent authority of the judiciary to control the dissemination of case 
files may justify restriction on access to electronic case files to protect privacy; 
• Making case files available on the internet may lead to the dissemination of 
information that would harm the privacy interests of individuals. It also may deter 
litigants from using the courts to resolve their disputes; and 
• The judiciary has a special custodial responsibility to balance access and privacy 
interests in making decisions about the disclosure and dissemination of case files. 
Like other government entities that collect and maintain sensitive persona information 
the judiciary must balance the public interest in open court records against privacy 
and other legitimate interests ofnondisclosure. 

The AOUSC also presented several national policy alternatives on access to electronic case 
files. 9 

1. Extend current open access policies to cover electronic case files. This 
approach would follow the belief that electronic case files should be treated the 
same as paper files. There would be no restriction on remote access. Litigants 
and others would have to assert their privacy interests with appropriate motions. 

2. Review the elements of the "public" case file to better accommodate 
privacy interests. This approach would evaluate the need to include specific 
information or documents in the public case file, whether in paper or electronic 
format. A new definition ofthe "public case file" would need to be developed to 
better accommodate privacy interests. Like alternative #1, this approach assumes 
that the entire public case file would be made available electronically without 
restriction. Private or sensitive information would be excluded from the public 
case file, whether in paper or electronic format. 

3. Provide limited access to certain electronic case file information to 
address privacy concerns. Under this approach, judicial leaders would limit 
remote electronic access by identifying categories of case file information or 
specific documents that may implicate privacy concerns. Remote electronic 
access might be limited depending on the level of access granted to a particular 
individual. For example, judges and court staff would have unlimited access, 
while litigants and attorneys would have unrestricted access to the files relevant to 
their own cases. The public would have remote electronic access to a subset of 
the entire case file that includes pleadings, briefs, orders, and opinions. This 

9 	 See Privacy and Access to Electronic Case Files in the Federal Courts, Administrative Office of the United 
States Courts, staff paper at pp. 9-10, (1999). 

-6­



approach assumes that the complete electronic case file would be available for 
public review at the courthouse, just as the entire paper file is available for 
inspection in person. 

In September 2001, the Judicial Conference adopted a policy regarding privacy and public access 
to electronic case files as follows: 10 

~ General Principles: 
1. There should be consistent, nationwide policies in federal courts in order to 
ensure that similar privacy protections and access presumptions apply regardless of 
which federal court is the custodian of a particular case file. 
2. Notice of these nationwide policies should be given to all litigants in federal 

court so that they will be aware of the fact that materials which they submit in a 

federal court proceeding could become available on the internet. 

3. Members of the bar must be educated about the policies and the fact that they 

must protect their clients by carefully examining the documents that they file in 

federal court for sensitive, private information and by making the appropriate 

motions to protect documents from electronic access when necessary. 

4. Except where otherwise noted, the policies apply to both paper and electronic 

files. 

5. Electronic access to docket sheets through PACERNet and court opinions 

through court websites will not be affected by these policies. 

6. The availability of case files at the courthouse will not be affected or limited by 
these policies. 
7. Nothing in these recommendations is intended to create a private right of action 
or to limit the application of Rule 11 of the Federal Rules of Civil Procedure. 


~ Civil Cases: Documents in civil case files should be made available electronically 

to the same extent that they are available at the courthouse except that Social Security 

cases should be excluded from electronic access and certain "personal data 

identifiers" should be modified or partially redacted by the litigants. These identifiers 

are social security numbers (only the last four digits should be used), dates ofbirth 

(only the year should be used), financial account numbers (only the last four digits 

should be used) and names of minor children (only the initials should be used). 

~ Criminal Cases: Public remote electronic access to criminal case documents is 

prohibited. 

~ Bankruptcy Cases: Documents in bankruptcy case files should be made generally 

available electronically to the same extent that they are available at the courthouse, 

with a similar policy change for personal identifiers as in civil cases; Section 

107(b)(2) of the Bankruptcy Code should be amended to establish privacy and 

security concerns as a basis for the sealing of a document; and that the Bankruptcy 

Code and Rules should be amended to allow the court to collect a debtor's full Social 

Security number but display only the last four digits. 

~ Appellate Cases: Appellate case files are to be treated the same as lower level 

cases. The case file, whether electronic or paper, is defined as the collection of 

documents officially filed by the litigants or the court in the context of litigation, the 


10 See Report ofthe Judicial Conference Committee on Court Administration and Case Management on Privacy 
and Public Access to Electronic Case Files (2001). 
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docket entries that catalog such filings, and transcripts ofjudicial proceedings. The 
term generally does not include non-filed discovery material, trial exhibits that have 
not been admitted into evidence, drafts or notes by judges or court staff. 

The federal courts provide public access to electronic files, both at the courthouse and beyond 
the courthouse, through a web-based system, the Public Access to Court Electronic Records (or 
"PACER") system, that contains both the dockets (a list of the documents filed in the case) and 
the actual case file documents. Users must open a PACER account and obtain a login and 
password which creates an electronic trail. 

In March 2002, the following two modifications to the policy were adopted: (1) remote public 
access became permissible for "high profile" criminal case file documents in cases where 
demand for copies of documents places an unnecessary burden on the clerk's office, the parties 
have consented to such access, and the presiding judge finds that such access is warranted by the 
circumstances; and (2) a pilot project was created to allow several courts to return to the level of 
remote public access to electronic criminal case files that they provided prior to the Conference 
adoption of the policy restricting such access. In September 2003, the Conference amended the 
prohibition regarding criminal cases to permit electronic access to criminal cases. As in civil 
cases, certain "personal data identifiers" should be modified or partially redacted by attorneys 
and litigants in criminal cases. 

V. State Court Policy Development 

a. Model Policy 

In an effort to provide guidance to and consistency among state judiciaries, the Conference of 
Chief Justices (CCJ) and Conference of State Court Administrators (COSCA) issued the 
CCJ/COSCA Guidelines in August 2002. 11 The project "Developing a Model Written Policy for 
Access to Court Records," was funded by the State Justice Institute and staffed by the National 
Center for State Courts and the Justice Management Institute. The model policy provides a 
framework from which judicial leaders can develop their own public access policy. The 
CCJ/COSCA Guidelines are based on the following premises: 

• Retain the traditional policy that court records are presumptively open to public; 
• As a general rule access should not change depending upon whether the court record is in 
paper or electronic form, although the manner of access may vary; 
• The nature of certain information in some court records is such that remote electronic 
public access may be inappropriate, even though public access at the courthouse is 
maintained; 
• The nature of the information in some records is such that all public access to the 

information should be precluded, unless authorized by a judge; and 

• Access policies should be clear, consistently applied, and not subject to interpretation by 
individual court or clerk personnel. 

II See Developing CCJICOSCA Guidelines for Public Access to Court Records: A National Project to Assist 
State Courts, Martha Wade Steketee, Alan Carlson (Oct. 18,2002). 
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The CCJ/COSCA Guidelines do not require state courts to convert their court records to electronic 
form or to make records available remotely. In developing a public access policy, the CCJ/COSCA 
Guidelines suggest that state judiciaries examine the effectiveness of existing state statutes or rules 
and focus on a policy that will provide guidance to courts as their technology is upgraded. 

h. Other State Policies 

Several states, including Colorado, Idaho, and Missouri, have enacted public access policies for 
electronic records in the context of a database or case management system and generally allow 
remote electronic access to the calendar, register or actions, and general docket-type information 
rather than to the actual party and non-party case filings. For example, in Colorado, only data 
elements contained in the Integrated Court On-Line Network database and approved by the Public 
Access Committee may be released electronically.12 Those records generally include case numbers, 
court, division, primary party name(s), date of birth, attorney, calendar events, bonds, judgments, 
charges case dispositions, and sentences for felony, misdemeanor, traffic, civil and domestic 
relations cases. Other states, including Arizona, California, Florida, Indiana, Maryland, 
Massachusetts, Minnesota, Missouri, New York, Utah, Vermont, Washington, and Wisconsin, have 
adopted or continue to debate policies to address the personal privacy and personal safety 
implications associated with remote electronic access to case records. 

Arizona 
In August 2000, the chiefjustice created the Committee to Study Public Access to Electronic 
Court Records to develop policy recommendations regarding public access to electronic judicial 
records. Arizona Supreme Court Rule 123, which governs judicial records policy, prohibits 
public access to financial account and social security numbers appearing in administrative files 
and bars disclosure of the following information contained in case records: any record protected 
by law, certain juvenile treatment records including dependency, adoption, severance and related 
proceedings; adult criminal history, medical and psychiatric records, and certain probation and 
pretrial services records. Most identifying juror information including phone and address is 
confidential. 

In October 2002, the committee issued recommendations which provide that remote electronic 
public inspection would not be available for certain case records and data elements (presentence 
reports; criminal case exhibits unless attached to a filing; petitions for orders of protection or 
injunctions against harassment; victims' names; and docket and calendar information on 
unserved orders ofprotection or injunctions against harassment). The parties' residential 
addresses would not be displayed on Web sites offering basic case information from a court's 
case management system. The committee suggests that the Arizona Supreme Court should 
develop a confidential form for sensitive data that would be available for public inspection at the 
courthouse only on a showing of good cause, and also educate judges, attorneys, and the public 
that case records are publicly accessible and may be available on the internet. The form would 
contain financial account numbers, social security numbers, victims' addresses and phone 
numbers and names ofjuvenile victims. The parties would be responsible for omitting or 
redacting such confidential information in documents filed with the court. Also, to determine the 

12 See Chief Justice Directive 98-05; Public Access Policy 98-01 through 98-03. 
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costs and benefits of offering remote electronic access to state court criminal case files, the 
committee recommends that the judicial department conduct a three year pilot project that would 
provide fee-based remote access to users who register with the court for a log-in and password. 
Remote electronic access would be afforded on a case-by-case basis and bulk data would not be 
electronically accessible on the internet. 

The Arizona Supreme Court has formed a workgroup to review and refine the committee's 
recommendations. 

California 
California Rules of Court 2070-2077 are intended to provide the public with reasonable access to 
electronic trial court records, while protecting privacy interests. They are based on the 
conclusion of the Court Technology Advisory Committee that electronic records differ from 
paper records in three important respects: (1) ease of access, (2) ease of compilation, and (3) ease 
ofwholesale duplication. The rules are also based on the committee's conclusion that the 
judiciary has a custodial responsibility to balance access and privacy interests in making 
decisions about the disclosure and dissemination of electronic case files. They are not intended 
to create a right of public access to any record the public is not otherwise entitled to access. The 
rules provide that to the extent feasible, courts must provide electronic access both remotely and 
at the courthouse to the registers of action, calendars, indexes, and all civil case records except 
that remote electronic access is not available for the following proceedings: family code; mental 
health; juvenile court; criminal; guardianship or conservatorship; and civil harassment. 13 

Likewise, certain data elements must be excluded from the calendar, index, and register of 
actions: social security numbers; financial information; arrest warrant information; search 
warrant information; victim information; witness information; ethnicity; age; gender; 
government-issued identification numbers; driver's license numbers; and dates of birth. 

Electronic case record access is available on a case-by-case basis when the record is identified 
by the number, the caption, or the name of a party. A court may provide bulk distribution of 
only its calendar, register of actions, and index.14 If an electronic record becomes inaccessible 
by court order or operation oflaw, the court is not required to take action with respect to any 
copy that was made by the public before it became inaccessible. Users must consent to access 
the records only as instructed by the court and must consent to the court's monitoring such 
access. Contracts with vendors to provide public access must be consistent with the policy and 
must require the vendor to protect the confidentiality of court records as required by law or court 

13 	See Public Access to Electronic Court Records, Court Technology Advisory Committee, pp. 23-24 (Oct. 
2001 )("In drafting the rules, the committee considered restricting remote access to specific data elements in a 
court record, such as a party's financial account numbers, but concluded that the problem with this approach 
is one ofpractical implementation: it would require someone in the clerk's office to carefully read each 
document filed with the court to ascertain whether there are any matters in the document that need to be 
redacted, and might subject the courts to liability for failing to redact all confidential data elements. 
Therefore, the committee concluded that the more workable approach is to limit remote electronic access to 
certain categories of cases ...."). 

14 fd. at 19 (The committee was concerned about media requests for the court's entire database, which includes 
confidential information. To comply with such requests, court personnel would have to review each record in 
the database and redact all confidential information from the records - "a costly, time-consuming, and 
perhaps impossible task."). 
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order and must specify that the court is the owner of the records with the exclusive right to 
control their use. To the extent feasible, specifies minimum data requirements for electronic 
court calendars, indexes, and registers of action. 

In February 2004, the California Judicial Council issued an interim rule which will sunset at the 
end of 2004 to provide for remote electronic access to state court records in high profile criminal 
cases where there is extraordinary demand that significantly burdens court operations. Trial 
courts should redact personal information including social security numbers, home addresses and 
telephone numbers, and medical and psychiatric records prior to posting them on the internet. 

Florida 
In April 2002, the Judicial Management Council submitted to the Florida Supreme Court a 
preliminary report which included a recommendation that the Supreme Court take steps to keep 
confidential and sensitive information secure from inappropriate disclosure through the 
implementation of a uniform regulation. In June 2002, the Florida Legislature created a 21­
member Study Committee on Public Records to address electronic assess to court records and 
established a temporary moratorium on unrestricted electronic access of court records that 
prohibited any clerk from placing on a publicly available internet website an image or copy of an 
official record of (1) a military discharge~ (2) a death certificate~ or (3) a court record relating to 
matters of cases governed by the family law, juvenile, or probate rules. The committee issued its 
final report in February 2003 and called upon the Florida courts to minimize the collection of 
unnecessary personal and identifying information and to determine to what extent information 
should be accessible over the internet. 

In November 2003, the Florida Supreme Court issued an administrative order creating the 
Committee on Privacy and Court Records to recommend comprehensive policies to regulate the 
electronic release of court records. IS The order specifies that the committee consider a plan that 
includes, at a minimum: requirements as conditions of release~ a process for a clerk to request 
and gain release approval; categories of records that may not be electronically released; and 
procedures for ensuring that any electronic release system comply with applicable law, rules, and 
orders. The committee must also initiate strategies to reduce the amount of personal and 
sensitive information that unnecessarily becomes part of a court record and recommend 
categories of information that are routinely included in court records that the legislature should 
consider for public access exemptions. The court further ordered that, effective immediately, no 
court record may be released in electronic form excluding: a court record which has become an 
"official record" (i.e., court orders, property records, liens and similar documents); a court record 
transmitted to a party or an attorney of record~ a record transmitted to certain governmental 
agencies or agents; a record that has been solitarily and individually requested, has been 
manually inspected by the clerk, and contains no confidential or exempt information; a record in 
a case which the chief justice has designated as a significant public interest after manual 
inspection for confidential information; progress dockets (limited to case numbers; case types; 
party names, addresses and dates of birth; names and addresses of counsel; lists of indices of 
judgments, orders, pleadings, motions, notices; court events; clerk actions and dispositions 
provided that no confidential information is released); schedules and calendars; records 

15 See Supreme Court ofFlorida Administrative Order No. AOSC03-49, Committee on Privacy and Court 
Records. 
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regarding traffic cases; appellate briefs, orders and opinions; and court records inspected by the 
clerk and viewed via a terminal within the office of the clerk, provided no confidential 
information is released. 

Indiana 
Based on the recommendations of the Task Force on Access to Court Records, in February 2004, 
the Indiana Supreme Court adopted revisions to Indiana Administrative Rule 9 to take into 
account public access to electronic court records. The revised rule generally follows the 
CCJ/COSCA Guidelines. Information already made confidential by Indiana statute includes 
records regarding adoptions, AIDS, child abuse, drug testing, grand jury proceedings, juvenile 
proceedings, paternity, presentence reports, marriage petitions w/o consent for underage persons, 
arrest/search warrants, indictments/information prior to return of service, medical, mental health, 
or tax records, juror information, protection orders, mediation proceedings, and probation files. 
In addition to those records made confidential by federal law, state statute or court rule, the rule 
excludes from public access social security numbers; addresses, phone numbers, dates ofbirth 
and other personal identifiers for: witnesses or victims in criminal domestic violence, stalking, 
sexual assault, juvenile, or civil protection order proceedings; account numbers, credit card 
numbers and PINs; and orders of expungement in criminal or juvenile proceedings. While bulk 
distributions are permitted, all such requests must go through the administrative office of the 
courts. 

Maryland 
In March 2001, the Court of Appeals Chief Judge Robert M. Bell appointed the Committee on 
Access to Court Records to study the court's system of public access to court records and, in 
particular, to electronic court records. Records that are confidential by statute or rule include 
records regarding adoptions, guardianships, certain juvenile proceedings, certain marriage 
applications, certain abuse/neglect records, HIV records, certain search/arrest warrants, 
presentence investigation reports, grand jury information, certain medical or psychological 
records, tax returns, and social security numbers. 

In December 2003, the committee issued its final report and recommendations which suggested 
in large part the continuation ofthe original policy that court records generally remain open to 
the public. 16 The committee concluded that the information currently available in electronic 
form, excluding some pilot programs, consists of docket sheets that contain identifying party 
information and describe case events such as filing and disposition, and that this information 
does not warrant protection beyond the current protections provided by statute and case sealing 
orders. The committee noted that as case files become computerized, the nature of some 
information in case files (e.g., bank acct numbers, credit card numbers, and medical records) is 
such that remote access may harm individuals or businesses, and the court may then want to 
consider whether the existing protections are adequate. 17 

In March 2004, after further examination and public comment, the Court of Appeals ofMaryland 
adopted Title 16, Chapter 1000 of the Maryland Rules, Access to Court Records, which are 
based in part on the committee's recommendations and create a general presumption of 

16 See Maryland's Report ofthe Committee on Access to Court Records, pg. 6 (2002). 
17 !d. at 11. 
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openness. 18 The rules generally treat paper and electronic records the same. Records custodians 
that choose to provide access to electronic documents are encouraged provide the same level of 
access as is available at the courthouse, but are allowed to limit the manner and form of 
electronic access based upon system capabilities. 19 The Rules recognize the public access 
limitations established by statute or rule and generally provide that all other exclusions must be 
by court order after examination by a judge on a case-by-case basis. 20 

Massachusetts 
The Policy Statement by the Justices of the Supreme Judicial Court Concerning Publication of 
Court Case Information on the Web, May 2003, governs public access to docket and calendar 
information that is or will be maintained in computerized case management systems. At this 
time, the policy does not allow documents submitted to the courts in connection with a case to be 
published on the internet. The Chief Justice for Administration and Management (CJAM), the 
Departmental Chief Justices, and others found that the ramifications of publishing information 
on the web are qualitatively different from those ofmaking information available at the 
courthouse. The policy allows for publication of certain case information that enables litigants 
and attorneys to check the status and scheduling ofcases in which they are involved. The 
following principles are in place to guide publication of trial court (and generally appellate court) 
case information on the internet: 

• Provide some information about every case, except those that are categorically excluded 
as permitted below; 
• For civil cases, all basic case information should be provided including the case 
caption, names ofthe parties, docket number, judge, court, case type, attorney 
information, past and future calendar events, and docket entries (unless excluded below); 
• The same information provided in civil cases should be provided in criminal cases 
except that the defendant's name should not be disclosed and information regarding the 
offenses should be available; 
• Impounded cases should include the case docket number, indicate the case is 
impounded, give information about the progress of the case, the name of the judge, and 
the attorneys who appear in the case. Any information that might identify the parties or 
the type of case, including docket entries, should be excluded; 
• Case information that is excluded from public access by statute, case law, or court rule 
should not be included on the internet; 
• Personal identifying information, including an individual's address, telephone number, 
social security number or date ofbirth, should not appear on a court web site; and 
• The CJAM, in consultation with the Departmental Chief Justices, and subject to 
Supreme Judicial Court (SJC) approval, may decide that certain categories of cases or 
information or certain docket entries should be excluded or sanitized (provided that it is 
made clear that the docket entry available on the web site is not the same as the docket 
entry available at the courthouse). 

The public may access case information located on a court web site through one or more of 
the following searches (subject to any CJAM amendments): 

18 See Maryland Rule 16-1002. General Policy. 

19 See Maryland Rule 16-1008. Electronic Records and Retrieval. 

20 See Maryland Rule 16-1006. Required Denial of Inspection - Certain Categories of Case Records and 

Maryland Rule 16-1007. Required Denial of Inspection Specific Infonnation in Case Records. 
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• Civil cases may be searched by docket number, party name, judge, attorney, calendar 
event date, court and type of case; 
• Criminal cases may be searched by docket number, judge, attorney, calendar event date, 
and court (searches by the name of the defendant, a victim or a witness is not permitted); 
and 
• Impounded cases may be searched by docket number, judge, attorney and court 

(searches by party name, victim name, or witness name is not permitted). 


Minnesota 
In January 2003, the Minnesota Supreme Court established the Minnesota Supreme Court 
Advisory Committee on Rules ofPublic Access to Records ofthe Judicial Branch to review the 
Rules ofPublic Access to Records of the Judicial Branch (Access Rules). In June 2004, the 
advisory committee issued its final report and recommendations. Among the several alternatives 
considered by the advisory committee were the following two approaches: (1) allow internet 
access to all court records that are accessible to the public in paper format, and make any 
necessary adjustments to both paper and internet records, or (2) try to retain the same level of 
public access to paper records and publish only a limited amount of those records on the internet. 
Noting that the "courts that have simply begun posting all public records on the internet have 
encountered numerous problems and have had to pull back and reconsider their policy in light of 
privacy concerns raised by persons identified in the records. The committee agreed that the 
potential for damage to individuals necessitates a careful approach.,,21 Therefore, the advisory 
committee chose the second "go-slow" approach to providing more remote access to 
information. While the recommendations encourage courts to provide remote electronic access 
to the register of actions, calendars, indexes, judgment docket, or judgments, orders, appellate 
opinions, and notices prepared by the court, all other electronic case records would not be made 
remotely accessible. "The rule limits Internet access to records that are created by the courts 
themselves as this is the only practical method of ensuring that necessary redaction will OCCUr.,,22 
Further, the public would not be granted remote access to the following data elements with 
regard to their family members, jurors, witnesses, or victims of a criminal or delinquent act: 
social security numbers and employer identification numbers; street addresses; telephone 
numbers; financial account numbers; and in the case of a juror, witness or victim, information 
that would provide for the identify of the individual. 

Case records that are protected from public access under the current Access Rules include: 
domestic abuse records, until a temporary court order is executed or served upon the respondent; 
child protection records; court services records that are gathered at the request ofthe court to 
determine an individual's need for counseling or treatment, to assist in assigning an appropriate 
sentence or disposition, to provide the court with a recommendation regarding custody, and to 
provide the court with a psychological evaluation; criminal case records made inaccessible 
pursuant to the rules of criminal procedure; juvenile case records; records protected by statute 
abortion, adoption, artificial insemination, commitments, compulsory treatment, wiretap 
warrants, identity ofjuvenile victims of sexual assault, presentence investigation report, custody 

21 See Final Report, Recommendations ofthe Minnesota Supreme Court Advisory Committee on Rules of 

Public Access to Records ofthe Judicial Branch, p. 18 (June 2004). 

221d. at 42. 
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proceedings, juvenile court records, paternity proceedings, wills deposited for safekeeping, and 
juror data; and civil case records protected by order of the court. 

Missouri 
Missouri Supreme Court Operating Rule 2 governs public access to judicial records. All court 
records are presumed to be open to any member of the public for inspection or copying. The 
policy is not applicable to records made confidential pursuant to statute, court rules or court 
order. The rule does not create an obligation to make data available electronically. Data that 
identifies a person is available on a case-by-case basis. Electronic public indexes will be 
available by case number, file date, party name and calendar date, and may contain the case title, 
case type and status. The rule provides that electronic records that identify a person can include 
only the following data elements for civil cases, unless confidential by statute or rule: attorneys' 
addresses and names; file date and calendar dates; case number and type; date of birth; 
disposition type; docket entries; judge; judgment or appellate decision/mandate date; party 
address and name; and satisfaction ofjudgment date. Likewise, electronic records that identify a 
person can include only the following data elements for criminal cases, unless confidential by 
statute or rule: appellate mandate date; appellate opinion; attorneys' addresses and names; file 
date and calendar dates; bail amount; charges; case number and type; date of birth; disposition 
type; docket entries; defendant address and name; disposition type; finding and date; judgment 
and date; sentence and date; judge and law enforcement agency; offense tracking number; 
violation code and description. Note that case records containing social security numbers cannot 
be disseminated and court personnel cannot expunge or redact those numbers that appear in case 
records. 

New York 
In February 2004, the Commission on Public Access to Court Records submitted its report and 
recommendations to the ChiefJudge of the State of New York.23 The committee followed the 
lead of the Federal Judiciary with its recommendation that paper and electronic be treated the 
same and that no public case record should include full: social security numbers (use last 4 digits 
only), financial account numbers (use last 4 digits only), names of minor children (use initials 
only), and birth dates of any individual (use the year only). Compliance with these provisions 
lies with attorneys or self-represented litigants. The committee also recommended that in 
implementing internet access to case records, priority should be given to court calendars, case 
indices, dockets and judicial opinions. Other case records, such as pleadings and papers filed by 
the parties, should be made available on the internet on a pilot basis, in part, to test the policy and 
the need to exclude or redact certain data elements from filed documents. The recommended 
principles should apply prospectively. Information already confidential by statute includes 
records regarding: matrimonial actions, child custody, visitation and support; family court 
proceedings, abuse, neglect, support, custody & paternity; identity of victims of sexual offenses; 
HIV information; pre-sentence reports and memoranda in criminal proceedings; and sealed 
documents. 

The committee also suggested that the UCS should determine whether additional rules should be 
adopted to assure compliance from filing attorneys, and consider what steps may be necessary to 

23 See The Report to the Chief Judge ofthe State ofNew York, Commission on Public Access to Court Records 
(February 2004). 
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assure compliance by self-represented litigants; provide education to attorneys, litigants and 
judges concerning public access to court records over the internet; determine how to protect at­
risk individuals such as victims of domestic violence and stalking from being identified and 
located by use oftheir home/work phone numbers and addresses in public court records; and 
adopt rules regarding earlier created case records that may be placed on the internet. 

Utah 
In January 2003, the Utah Judicial Council appointed the Committee on Privacy and Public 
Court Records to consider the policies favoring public access to court records and the policies 
favoring privacy, and to recommend the classification of records as public or not public. The 
Committee has been asked to closely examine access to court records through electronic means 
such as the internet. The Committee was also asked to assess the current classification scheme 
regarding public access to judicial records which is set forth in 4-202.02 of the Utah Rules of 
Judicial Administration as follows: 

• public; 
• private divorce records, driver's license histories, records involving commitment, juror 
information; 
• controlled records containing medical, psychiatric, or psychological data; custodial 
evaluations or home studies; presentence reports; the official court record of court sessions 
closed to the public and any transcript of them; any record the judicial branch reasonably 
believes would be detrimental to the subject's mental health or safety if released; any record 
reasonably believed to constitute a violation ofnormal professional practice or medical ethics 
if released; 
• protected - personal notes or memoranda of a judge or person charged with a judicial 
function, drafts ofopinions or orders, memoranda by staff) 
• juvenile court legal records; 
• juvenile court social and probation records; 
• sealed - adoption case files; and 
• expunged. 

In general, the public may access public records, while the protected records and expunged 
records are exempt from disclosure. Sealed records may only be disclosed upon court order. 
The other categories may be disclosed to certain individuals involved in the proceedings or court 
personnel as specified. 

The Utah courts currently provide free internet access to appellate opinions and dockets, general 
docket information maintained in the district court's case management systems, court rules and 
forms, reports and publications, and other information. More detailed district court case 
information is available through a subscription service. Rule 4-202.12 governs access to 
electronic data elements and provides that data elements otherthan public records will not be 
made available. Electronic records from which a person can be identified will be available on a 
case-by-case basis. Select data elements, known as indexes, which are limited to the amount in 
controversy, case number, case type, judgment date and amount, party address, party name assist 
the public in finding cases of interest and may be reported in bulk. The rule states that the 
judiciary is not responsible for incomplete or erroneous information and sets forth a process for 
requests. 
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Vermont 
The Supreme Court of Vermont approved the Rules for Public Access to Court Records during 
the October 2000 Term. The rules provide that all case and administrative records of the Judicial 
Branch are open to any member of the public for inspection or to obtain copies except that the 
public does not have access to the following records: adoptions; sterilization proceedings; grand 
jury; juvenile; a will deposited for safekeeping; medical or treatment records; mental evaluations 
in probate court; juror information; social security numbers; transcripts; involuntary 
commitment; mental health/retardation; presentence investigation reports; DNA records in 
family court; discovery records unless used by a party; denial of a search warrant; issuance of a 
search warrant until the date of the return; supplemental financial information with application 
for an attorney; guardianship proceedings if the respondent is not mentally disabled; records filed 
regarding the initiation of a criminal proceeding, if the judicial officer does not have probable 
cause to believe an offense has been committed; civil filings prior to service or disposition; 
complaint and affidavit filed in abuse prevention proceedings until the defendant has an 
opportunity for a hearing; records of criminal proceedings involving adult diversion programs; 
evidence introduced to which the public does not have access; any other record to which public 
access is prohibited by statute. 

The presiding judge by order may grant public access to a case record or seal from public access 
a record or redact information from a record upon a showing of good cause and exceptional 
circumstances. Affected partie~ have a right to notice and a hearing before such order is issued, . 
except for temporary orders. To the extent possible, physical case records that are not public, 
must be segregated from records to which the public has access. Judicial branch records kept in 
electronic form must be designated as open or c10sed in whole or in part. The rules should not be 
construed to permit online access to any case record. VRCP 5, VRCRP 49 and VRPP 5 require 
parties to redact social security numbers from any papers they file unless the court has requested 
the number. 

In June 2002, the court approved the Rules Governing Dissemination of Electronic Case Records 
which provides that except for notices, decisions and orders of the court, the public shall not 
have electronic access to case records filed electronically or to scanned images of the case 
records. The rule permits access to docket-type information from case management databases 
and compilation prepared by the court system, with the exception of social security numbers, 
street addresses, telephone numbers, and personal identification numbers, including financial 
account numbers and driver's license numbers. 

Washington 
Washington's Judicial Information System Data Dissemination Policy governs access to records 
in the statewide Judicial Information system (JIS), a case management database. It provides that 
direct downloading of the database is prohibited except for the index items. Privacy protections 
accorded by the Legislature to records held by other state agencies are to be applied to requests 
for computerized information from court records, unless admitted in the record of a judicial 
proceeding, or otherwise made a part of a file in such proceeding, so that the court computer 
records will not be used to circumvent such protections. Access is not permitted to effectuate 
lists of individuals for commercial purposes or to facilitate profit expecting activity. Electronic 
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records are to be made available on a case-by-case basis and a court-by-court basis. All access to 
JIS information is subject to the availability of data, specificity of the request, potential for 
infringement ofpersonal privacy created by release, and potential disruption of the internal 
ongoing business ofthe courts. Although, it provides that compiled reports are generally not 
disseminated if they contain information which permits a person, other than a judicial officer or 
attorney, to be identified as an individual, this section of the policy has been informally 
abrogated and will be formally superseded if GR 31, described below, is adopted. The privacy 
and confidentiality policies are as follows: 
records that are sealed, exempted or otherwise restricted by law or court rule may not be released 
except by court order and confidential information regarding individual litigants, witnesses, or 
jurors that is collected for internal administrative operations of the courts will not be 
disseminated, including, but not limited to, credit card and PIN numbers, social security 
numbers, residential addresses and phone numbers. 

General Rule 22 governs public access to family law records, whether maintained in paper or 
electronic form. The rule requires the parties to record personal identifiers including social 
security numbers, driver's license numbers, telephone numbers, and a minor's date of birth on a 
Confidential Information Form. Similarly, parties must attach a Financial Source Document 
Cover Sheet to certain financial records which are then automatically sealed by the court. 
Financial source documents include income tax returns, W-2's and schedules, wage stubs, credit 
card statements, financial institution statements, check registers, and other similar records.24 

Washington's Judicial Information System Committee has proposed a new rule, General Rule 
31, which covers access to court (i.e., case, but not administrative) records regardless of form. It 
would generally place no limits on internet access to non-confidential court records. Parties 
must refrain from using, or must redact, the following personal identifiers from pleadings filed 
electronically or on paper - social security numbers (use last 4 digits if necessary) names of 
minor children (use initials) and financial account numbers (last 4 digits only). Compliance rests 
solely with the parties and attorneys. The rule would allow for bulk distributions, but bans 
commercial solicitation. The rule also allows access to closed records by public purpose 
agencies for scholarly, governmental or research purposes where the identification of individuals 
is ancillary to the purpose of the inquiry. On October 7, 2004, the Washington Supreme Court 
will consider GR 31 for adoption. If it is adopted, it will supersede much ofthe Data 
Dissemination Policy. 

Wisconsin 
In April 2003, the Wisconsin courts released an internet access policy for case management 
information on individual cases. The Policy on Disclosure ofPublic Information Over the 
Internet permits free remote access to non-confidential case documents. The following records 
are not available on the internet: closed records that would not otherwise be accessible by law 
because of specific statutory exceptions such as juvenile court records, guardianship 
proceedings, and other such case types or records; an expunged criminal conviction (court not 
responsible for access prior to expunction); the "day" from the date of birth field for non­

24 See Appendix C for a copy of Washington's Confidential Information Form and Financial Source Document 
Cover Sheet. 
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criminal cases; the driver's license number in traffic cases; and the "additional text" or data 
fields that often contain the names ofvictims, witnesses and jurors. 

The policy provides a disclaimer regarding updates or corrections and states that the WCCA is 
not responsible for notifying prior requesters of updates. The WCCA Oversight Committee is 
currently charged with evaluating whether to provide access to electronically filed, scanned, or 
imaged documents. 

VI. Recommendations 

After discussing the work of the Committee, examining the federal and state court remote access 
policies, reviewing the relevant Texas statutes, and considering the public input and privacy 
concerns, the Council adopted the following recommendations: 

1. 	Sensitive/Confidential Data Form. The Supreme Court should require that a 
Sensitive Data Form be completed for each case file whether in paper or electronic 
format. Implementation of the form will help to prevent identity theft by 
minimizing the distribution and publication of certain personal identifying 
information. 

• The form should include in full: 	 social security numbers; bank account, 
credit card or other financial account and associated PIN numbers; date of 
birth; driver's license, passport or similar government-issued identification 
numbers (excluding state bar numbers); the address and phone number of a 
person who is a crime victim as defined by Article 56.32, Code of Criminal 
Procedure, in the proceeding; and the name of a minor child. 

• Unless otherwise ordered by the court, any party filing a pleading or other 
document with the court should not include any sensitive data in such 
pleading or document, whether filed on paper on in electronic form, 
regardless of the person to whom the sensitive data relates. 

• Unless otherwise ordered by a court, ifreference to any sensitive data is 
necessary in a pleading or other case record filed with the court, the filing 
party should refer to that sensitive data as follows: if a social security 
number or financial account number of an individual must be included in a 
case record, only the last four digits should be used; if the involvement of a 
minor child must be mentioned in a case record, only that child's initials 
should be used; and if a date ofbirth must be included in a case record, only 
the month and year should be used. However, the Committee recommends 
further study regarding the reference to a date of birth or to the name of a 
minor child. 

• The responsibility for omitting or redacting from those documents filed with 
the court the sensitive data identified above should rest solely with counsel 
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and the filing party. The court or court clerk should have no obligation to 
review each pleading or other filed document for compliance. 

• Unless otherwise ordered by the court, the form should not be accessible to 
the general public either remotely or at the courthouse. 

• Unless otherwise ordered by the court, the parties should be required to copy 
one another with the form. 

2. 	Remote Access Policy.25 The policy treats remote public access and public access at 
the courthouse differently by placing the following limitations on remote access: 
(1) Court-Created Records. Only court-created records (i.e., indexes, court 
calendars, dockets, register of actions, court minutes and notices, judgments and 
orders of the court) may be accessible to the general public by remote electronic 

26means.

(2) Case Records otlter titan Court-Created Records. Remote access by the general 
public to case records, other than court-created case records, may be granted through 
a subscriber-type system that requires users to register with the court and obtain a log­
in and password.27 

(3) Specific Types ofRecords Regardless of whether a subscriber-type system is in 
place, the following case records are extremely sensitive and should be excluded from 
remote access by the general public: 

(a) Medical, psychological or psychiatric records, including any expert reports based 
upon medical, psychological or psychiatric records; 

(b) Pretrial bailor presentence investigation reports; 

(c) Statements of reasons or defendant stipulations, including any attachments thereto; 
and 

(d) income tax returns 

(4) Family Code Proceedings. Regardless of whether a subscriber-type system is in 
place, the case records filed as part of any family code proceeding, other than court­

25 See Appendix D for a copy of the Council's Public Access to Case Records Draft Rule. Also note, as 
discussed in Judge Spencer's cover letter to this report, the Committee submitted two alternative approaches to 
the Council regarding remote access - the Council adopted the approach as detailed in Recommendation No.2 
and rejected the alternative that any court record otherwise open at the courthouse may be published on the 
internet. 
26 The Council acknowledges that some court orders are required by law to contain some of those personal 
identifiers deemed confidential by this Committee (e.g., divorce decrees must contain a social security number). 
However, the Council leaves the decision as to how to handle those situations to the Texas Supreme Court, local 
administrative judge, or individual judge. 
27 The parameters of the system need to be defined. The Committee generally favored the subscriber-agreement 
system implemented in Tarrant County, but would not mandate that a user fee be charged. 
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created case records, are extremely sensitive and should be excluded from remote 
access by the general public.28 

3. 	The Texas Judicial Council should appoint a committee to examine and make 
recommendations regarding case records or proceedings that should be closed to the 
public both at the courthouse and on the internet. While some members 
recommend that access to paper documents and electronic documents be the same, 
they acknowledge that there may be records (e.g., medical, psychological and 
psychiatric reports, tax returns, and defendant stipulations) or proceedings (e.g., 
child custody disputes, adoption or divorce proceedings) that are not appropriate 
for internet publication and should therefore be made confidential both at the 
courthouse and on the internet.29 The committee should examine and make 
recommendations to protect victims of sexual assault, domestic violence, stalking, or 
other such victims from being identified and located by use of the information 
contained in public court records. 

4. 	The Texas Judicial Council should appoint an oversight committee to review the 
electronic publication of Texas' state court records. The committee should monitor 
and track public access, public safety, and judicial accountability. The Committee 
should report to the Council prior to the 80th Regular Legislative Session. 

The Council is confident that with the implementation ofthe recommendations outlined above, 
the public's trust, confidence, and use of the court system will continue to thrive. Likewise, with 
the implementation of a confidential Sensitive Data Form, the public safety concerns associated 
with identify theft and other improper motives can be minimized while the integrity of the 
judicial system is preserved. 

28 This provision recognizes the personal nature of those disputes involving children, marriages, and parental 
. rights and restricts remote access to such proceedings by the general public. 
29 The Committee noted the publicity recently encountered by Republican candidate Jack Ryan of Illinois who 
dropped out of the U.S. Senate race after unsealed divorce and child custody records revealed unfavorable 
allegations. 
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COMMENCEMENT OF MEETING 
Judge Pol1y Jackson Spencer called the meeting of the Committee on Public Access to Court 
Records (Committee) to order at 10:30 a.m. on December 11, 2003 in the Supreme Court 
Courtroom in the Supreme Court Building. 

ATTENDANCE OF MEMBERS 
Ms. Elizabeth Kilgo called the roll. The following members of the Committee were present: 

Chair, Polly Jackson Spencer Judge, Bexar County, Probate Court No. 1 
Charles Bacarisse District Clerk, Harris County 
Wanda Gamer Cash President, Freedom ofInformation Foundation of Texas; Editor 

& Publisher, Baytown Sun 
David Gavin Assistant Chief ofAdministration, Crime Records Division, 

Department ofPublic Safety 

Allen Gilbert Judge, San Angelo Municipal Court 
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Sherry Radack Chief Justice, 1 st Court of Appeals 

Tony Reese Professor, University of Texas School of Law 

Dianne Wilson County Clerk, Fort Bend County 

Sharolyn P. Wood Judge, 127th Judicial District Court 

Ernie Young Professor, University ofTexas School of Law 


Members not in attendance were Mr. Lance Byrd, Senator Robert Duncan, Representative Will 
Hartnett, Ms. Ann Manning, and the Honorable Orlinda Naranjo. 
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With a quorum established, the Committee on Public Access to Court Records took the 
following action. 

Judge Spencer welcomed the Committee members and provided an overview of the Committee's 
charge. 

Ms. Kilgo then summarized the issue for the Committee, describing concerns associated with the 
recent use of the internet to distribute court documents and records. 

Judge Spencer addressed the issues faced by the probate courts in Bexar County where court 
records often include bank account numbers, social security numbers, detailed property records, 
guardianship record information, and medical data. 

Mr. Bacarisse described the types ofcourt records available on the internet for Harris County and 
the resources required to make those records available online. The Harris County District Clerk's 
office images all new court documents and continues to image backfiles for internet availability. 
Ms. Wilson described the availability of court records in Fort Bend County where all ofthe 
fifteen million documents dating back to the 1830s are published online and on CD ROM. 

Committee members questioned, "Why court records should be available on the internet?" 
Potential reasons discussed included, judicial accountability, empirical research, cost and space 
savings in the clerk's office, and public expectation and demand. 

Committee members then addressed the potential harms resulting from unlimited online access 
to court records including identity theft; the dissemination of sensitive personal and medical 
infonnation; decreases in jury participation; the use of court information by data collection and 
sales companies; the use of court information by industry for questionable purposes, such as 
insurance sales or employment decisions; and the threat of "court publication" as a litigation 
tactic, which could cause a potential litigant to avoid the court system as a means of recourse. 

The Committee generally discussed information that might be withheld from online court records 
and how it could be withheld. Should there be different levels of access to online court records? 
Should the documents available at the courthouse differ from those available online? What 
infonnation should be withheld both online and at the courthouse? How does a user fee for 
online access limit the problems associated with online access to court records? Should litigants 
bear any of the responsibility for assuring that sensitive information does not become available 
online? What potential burdens exist for court c1erks if required to redact portions of documents 
rather than entire documents? 

After lengthy discussion, the Committee decided to meet again in February of2004. The 

members requested that a representative oflaw enforcement be available at the next meeting. 
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ADJOURNMENT 

There being no further business before the Committee, the meeting was adjourned at 
approximately 12:15 p.m. 
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Supreme Court Courtroom 

201 West 14th Street 
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COMMENCEMENT OF MEETING 
Judge Polly Jackson Spencer called the meeting of the Committee on Public Access to Court 
Records (Committee) to order at 10:35 a.m. on February 25, 2004 in the Supreme Court 
Courtroom in the Supreme Court Building. 

ATTENDANCE OF MKMBERS 
Ms. Elizabeth Kilgo called the roll. The following members of the Committee were present: 

Chair, Polly Jackson Spencer' Judge, Bexar County, Probate Court No. 1 
Lance Byrd President & CEO, Sendero Energy, Inc. 
Wanda Garner Cash President, Freedom oflnformation Foundation of Texas; Editor 

& Publisher, Baytown Sun 
Robert Duncan Senator, Lubbock 
David Gavin Assistant Chief of Administration, Crime Records Division, 

Department of Public Safety 

Allen Gilbert Judge, San Angelo Municipal Court 

Melissa Goodwin Justice of the Peace, Travis County, Pct. 3 

Orlinda Naranjo Judge, County Court at Law #2, Travis County 

Thomas R. Phillips Chief Justice, Supreme Court ofTexas 

Sherry Radack Chlef Justice, 1 st Court of Appeals 

Tony Reese Professor, University ofTexas School of Law 

Dianne Wilson County Clerk, Fort Bend County 

EmieYoung Professor, University ofTexas School of Law 
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Members not in attendance were, Mr. Charles Bacarisse, Representative Will Hartnett, Ms. Ann 
Manning, and the Honorable Sharolyn P. Wood. 

Judge John J. Specia (22Sth District Court, Bexar County), Judge Lamar McCorkle (133rd District 
Court, Harris County), and Tom Wilder (District Clerk, Tarrant County) participated via 
conference phone. Paul Billingsly (Director, Technical Services Bureau, Harris County District 
Clerk's Office) and James Brubaker, (Commander of Narcotics, Department of Public Safety) 
testified as resource witnesses. 

With a quorum established, the Committee on Public Access to Court Records took the 
following actions. 

Judge Polly Jackson Spencer welcomed the members to the meeting and asked the members to 
review the minutes of the December 11, 2003 Committee meeting. After a motion and a vote, 
the Committee adopted the minutes. 

Judge Specia described the PACER system used by federal bankruptcy courts, and expressed his 
concern over the possibility of family case information on the internet. 

Judge McCorkle discussed some concerns regarding case records on the internet, for example, 
property inventories in divorce cases, which may potentially send litigants to private dispute 
resolution. Judge McCorkle expressed support for a standard form that might be used to 
automatically seal certain confidential infonnation. 

Tom Wilder described the development and functionality of the dial-in information system used 
in Tarrant County. The system is a fee for service arrangement allowing access to scanned case 
files. Judges have the power to make any document "unavailable" for the online service, 
although this designation is rarely used by the judges. Out of state subscribers do include 
information vendors. 

Paul Billingsly then presented and described Harris County's "E-C]erk" system, which is a fee­
based court information system that makes imaged court documents available via the internet. 
The system uses a cover sheet, does not include family law orders, and does not allow text 
searches. 

Bulk Dissemination 
The Committee discussed the value of the information for legitimate academic aggregate 
research. Senator Duncan suggested that privacy concerns of the litigants should outweigh any 
research benefits. Professor Young suggested that there should be an exception for academic 
research. Judge Spencer called for a policy regarding bulk dissemination of court case 
information. Ms. Wilson noted a lawsuit against her office, which required her office to provide 
an enormous number .of cases. 

... 
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The members questioned the extent to which infonnation vendors already have scanned 
documents from the courthouse. Doctor Young suggested shifting liabihty for misused 
information to the vendor to curtail the availability of scanned court documents. 

The members discussed the possibility of a lag time from filing to availability on the internet for 
certain case types to subvert any negative effects of widespread dissemination. The committee 
discussed a bill concealing protective orders for 48 hours, which was passed during the 78th 

legislative session. 

A Prospective or Retrospective Rule 
Judge Spencer stated that any rule adopted by the Committee should apply only to documents 
filed after the enactment of the rule because of the exorbitant redaction costs associated with a 
retrospective rule. Mr. Gavin stated that the Committee should consider a transition strategy 
when implementing the new rule. 

NEXT MEETING 
After the lengthy discussion, the Committee decided to meet again in April or May of2004. 

ADJOURNMENT 
There peing no further business before the Committee, the meeting was adjourned at 
approximately 1 :20 p.m. 
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COMlVlITTEE ON PUBLIC ACCESS TO COURT RECORDS 

MINUTES OF MEETING 

Apri127,2004 

10:30 a.m. 


Supreme Court Courtroom 

201 West 14th Street 


Austin, Texas 


COMMENCEMENT OF MEETING 
Judge Polly Jackson Spencer called the meeting of the Committee on Public Access to Court 
Records (Committee) to order at 10:40 a.m. on April 27, 2004 in the Supreme Court Courtroom 
in the Supreme Court Building. 

ATTENDANCE OF MEMBERS 
Ms. Elizabeth Kilgo called the roll. The following members of the Committee were present: 

Chair, Polly Jackson Spencer Judge, Bexar County, Probate Court No.1 
Charles Baccarise District Clerk, Harris County 
Wanda Garner Cash President, Freedom ofInfonnation Foundation ofTexas; Editor 

& Publisher, Baytown Sun 

Allen Gilbert Judge, San Angelo Municipal Court 

Melissa Goodwin Justice ofthe Peace, Travis County, Pet. 3 

Ami Manning Attorney at Law, Lubbock 

Orlinda Naranjo Judge, County Court at Law #2, Travis County 

Thomas R. Phillips Chief Justice, Supreme Court of Texas 

Tony Reese Professor, University ofTexas School of Law 

Sharolyn P. Wood Judge, 127th Judicial District Court 

Ernie Young Professor, University of Texas School of Law 


Members not in attendance were: Mr. Lance. Byrd, Senator Robert Duncan, Mr. David Gavin, 
Representative Will Hartnett, Chief Justice Sherry Radack, and Ms. Dianne Wilson. 
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Judge Juanita Vasquez-Gardner (399th District Court, Bexar County) attended as an invited 
resource witness. Marc Hamlin (District Clerk, Brazos County and fonner president of the 
District and County Clerks Association) and Michael Grenet (citizen ofBryan, Texas) registered 
as witnesses and testified before the Committee. 

With a quorum established, the Committee on Public Access to Court Records took the 
following actions: 

Judge Polly Jackson Spencer welcomed the members to the meeting and asked the members to 
review the minutes ofthe February 25, 2004 Committee meeting. After a proper motion and a 
vote, the Committee adopted the minutes. 

Judge Vasquez-Gardner testified before the Committee as fonows: she expressed her concerns 
regarding the availability ofpersonal identifiers on the internet and at the courthouse; noted that 
while redaction might' provide some protection, in many instances it will not provide enough 
protection; and questioned how the Committee might protect sexual assault victims or 
individuals who undergo drug treatment. 

Mr. Grenet testified before the Committee as follows: he expressed his personal concerns as a 
former victim of identity theft and recent divorcee, stating that he feels vulnerable because of the 
amount of personal information that is available to the public with the internet publication of 
divorce cases by his district clerk. 

Professor Reese explained the draft rule submitted to the Committee by him and Professor 
Young. Professor Reese pointed out that the draft rule allows the Committee to identify 
individual items to be placed on a confidential data form; to identify a list of documents that 
would be unavailable on the internet; and to identify classes of cases that would be unavailable 
on the internet. Professor Reese reminded the Committee that the draft rule is currently written to 
address access by the public and thus would not prohibit differential access to the parties. 

Mr. Baccarise reminded the Committee that the clerks should not be required to make judgment 
calls regarding the availability of information on the internet. The Committee discussed placing 
the burden of excluding confidential data from court filings on the parties and their attorneys. 

Mr. Hamlin testified before the Committee as fonows: he stated the Committees should 
establish a prospective rule because a retrospective rule would place a tremendous burden on 
clerks' offices; he noted that the clerk cannot legally certify a document that has been redacted; 
and he expressed his opinion that because this information is readily available from other 
sources, the courts should have little concern that increased internet access to court: records is 
significantly adding to the availability of sensitive information. 

Judge Wood noted that the reason for keeping court retords is to facilitate court business. She 
expressed her concern that making court documents available on the internet may shut down the 
availability of those documents at the courthouse. She suggested that the Committee limit 
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internet access to the ofticial court minutes and general docket information, including the 
calendar, index and register of actions. She also suggested that the Committee consider limiting 
internet access to the pleadings and other such documents to the parties and their attorneys. 

Judge Wood made a motion that only the court minutes (documents signed by the judge), docket, 
calendar, and case index (or register of actions) be available by remote electronic means such 
as through the internet. (The pleadings and case files would not be publicly available online.) 
That motion failed with 3 yes, 5 no, and 4 present not voting. 

Mr. Baccarise made a motion to adopt the draft rule as presented as a working document to be 
used as a foundation to outline more specific policies as the Committee's work progresses. That 
motion was adopted by a non-record vote. 

NEXT MEETING 
The Committee will meet again in early Mayor early June. 

ADJOURNMENT 
There being no further business before the Committee, the meeting was adjourned at 
approximately 1 : 10 p.m. 
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MINUTES OF MEETING 

May 13, 2004 

10:30 a.m. 


Supreme Court Courtroom 

201 West 14th Street 


Austin, Texas 


COMMENCEMENT OF MEETING 

Judge Polly Jackson Spencer called the meeting of the Committee on Public Access to Court 

Records (Committee) to order at 10:50 a.m. on May 13,2004 in the Supreme Court Courtroom 

in the Supreme Court Building. 


ATTENDANCE OF MEMBERS 

Ms. Elizabeth Kilgo called the roll. The following members of the Committee were present: 


Chair, Polly Jackson Spencer Judge, Bexar County, Probate Court No.1 

David Gavin Assistant Chief of Administration, Crime Records Division, 


Department ofPublic Safety 

Allen Gilbert Judge, San Angelo Municipal Court 

Melissa Goodwin Justice ofthe Peace, Travis County, Pet. 3 

Ann Manning Attorney at Law, Lubbock 

Orlinda Naranjo Judge, County Court at Law #2, Travis County 

Thomas R. Phillips Chief Justice, Supreme Court ofTexas 

Sherry Radack Chief Justice, 1 st Court of Appeals 

Tony Reese Professor, University ofTexas School of Law 

Ms. Dianne Wilson County Clerk, Fort Bend County 

Sharolyn P. Wood Judge, 12ih Judicial District Court 

Ernie Young Professor, University of Texas School of Law 


Members not in attendance were: Mr. Charles Baccarise, Mr. Lance Byrd, Ms. Wanda Garner 
Cash, Senator Robert Duncan, and Representative Will Hartnett. 
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With a quorum established, the Committee on Public Access to Court Records took the 
following actions: 

Judge Polly Jackson Spencer welcomed the members to the meeting and asked the members to 
review the minutes of the April 27, 2004 Committee meeting. After a proper motion and a vote, 
the Committee adopted the minutes. 

Upon proper motion and discussion, the Committee adopted a motion to generally support the 
implementation of a "Sensitive/Confidential Data Form" which would govern both paper and 
electronic filings such that the form would not be accessible to the public either remotely or at 
the courthouse. The confidential data form would include: social security numbers; bank account 
numbers, credit card numbers, other financial account numbers, and PIN numbers; driver's 
license numbers; date of birth; government-issued identification numbers (except for state bar 
numbers); a victim's address and phone number (with the understandingthat the definition of 
"victim" needs to be clarified); and the name of a minor child. 

Upon proper motion and discussion, the Committee adopted a related motion that "without court 
permission" be added to the language of the first motion and that the rule incorporate the 
requirement that parties copy one another with the form. 

Ms. Wilson suggested that the Committee define the word "remote" to refer to the internet as we 
know it today. The tenn should not refer to court personnel at remote locations. Professor Reese 
reminded the Committee that the proposed rules apply only to the public. 

Judge Naranjo expressed her concern about the distinction between information available at the 
courthouse and information available online with the development of a two-tier system of access, 
and stated that any protections should be implemented at the courthouse. 

Ms. Wilson stated that in four years of having all case documents online she has neverreceived 
complaints from the public regarding internet accessible information other than those regarding 
personal identifiers and financial account information. 

Upon proper motion and discussion, the Committee adopted a motion that certain specific types 
of records, to be detennined by this Committee, Not be made available to the public remotely ­
but remain accessible and open to the public at the courthouse - on a prospective basis. 

Upon proper motion and discussion, the Committee adopted a motion that the case records 
relating to certain proceedings, to be determined by this Committee, Not be made available to 
the public remotely but remain accessible and open to the public at the courthouse - on a 
-prospective basis. 
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Upon proper motion and discussion, the Committee adopted a motion to recommend to the 
Legislature that certain specific types of records, to be detennined by this Committee, Not be 
made available to the public either remotely or at the courthouse on a prospective basis. 

The membership briefly discussed bulk distributions ofinfonnation, but tabled the discussion 
until future meetings. 

NEXT MEETING 
The Committee will meet again in June. 

ADJOURNMENT 
There being no further business before the Committee, the meeting was adjourned at 
approximately 1:1 0 p.m. 



TEXAS JlJDICIAL COUNCIL 
205 WEST ] 4TH STREET, SUITE 600' TOM C. CLARK BUILDING' (5]2) 463-]625' FAX (512) 936-2423 

P. O. Box 12066' AUSTIN, TEXAS 78711-2066 

CHAIR: DIRECTOR: 
HON. THOMAS R. PHILUPS MS. EUZABETH KILGO, J.D. 
Chief Justice, Supreme Court 

VlCECHAIR: 
HON. SHARON KELLER 
Presiding Judge, Court ofCriminal Appeals 

COMMITTEE ON PUBLIC ACCESS TO COURT RECORDS 
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June 16,2004 
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Supreme Court Courtroom 

201 West 14th Street 


Austin, Texas 


COMMENCEMENT OF MEETING 
Judge Polly Jackson Spencer called the meeting of the Committee,on Public Access to Court 
Records (Committee) to order at 10:45 a.m. on June 16,2004 in the Supreme Court Courtroom 
in the Supreme Court Building. 

ATTENDANCE OF MEMBERS 
Ms. Elizabeth Kilgo called the roll. The following members of the Committee were present: 

Chair, Polly J~kson Spencer Judge, Bexar County, Probate Court No.1 
Mr. Charles Baccarise District Clerk, Harris County 
Ms. Wanda Garner Cash President, Freedom of Infonn ati on Foundation of Texas; Editor 

& Publisher, Baytown Sun 
David Gavin Assistant Chief of Administration, Crime Records Division, 

Department ofPublic Safety 

Allen Gilbert Judge, San Angelo Municipal Court 

Melissa Goodwin Justice of the Peace, Travis County, Pet. 3 

Ann Manning Attorney at Law, Lubbock 

Orlinda Naranjo Judge, County Court at Law #2, Travis County 

Thomas R. Phillips Chief Justice, Supreme Court of Texas 

Sherry Radack Chief Justice, 1 st Court of Appeals 

Tony Reese Professor, University ofTexas School of Law 

Sharolyn P. Wood Judge, 127th Judicial District Court 

Ernie Young Professor, University ofTexas School of Law 
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Members not in attendance were: Mr. Lance Byrd, Senator Robert Duncan, Representative Will 
Hartnett and Ms. Dianne Wilson. Also attending were Mr. Thomas Wilder, Tarrant Councy 
District Clerk and Ms. Monica Latin, Sedona Conference. 

With a quorum established, the Committee on Public Access to Court Records took the 
following actions: 

Judge Polly Jackson Spencer welcomed 'the members to the meeting and asked the members to 
review the minutes of the May 13, 2004 Committee meeting. After a proper motion and a vote, 
the Committee adopted the minutes. 

Judge Spencer reviewed the Committee's progress from the previous four meetings and asked 
the committee to consider several proposed motions after discussion. 

Judge Wood discussed a draft rule she developed with Chief Justice Radack. Specific provisions 
included public access to court created documents and calendars; greater access for the litigant if 
possible; access to be made available only through case number searches rather than through 
"Google" searches; and a prorubition on bulk access. 

Committee members discussed the possibility of requiring local courts to develop a plan to be 
approved by the Supreme Court before making court records available remotely. Mr. Baccarise 
stated that the counties are already required to submit such plans to the state library. Chief 
Justice Phillips did not trunk that the Supreme Court would want to review remote access plans 
for every county. 

Judge Wood suggested that the Committee send alternative proposals to the Supreme Court 
Rules Committee for consideration. Such an approach would allow this Committee to provide 
valuable input to the Rules Committee while keeping the issue open for discussion. Judge 
Spencer outlined three public remote access options already discussed by the committee: (1) 
remote access only to docket-type information; (2) partial remote access with an exclusion list: 
and (3) unlimited remote access to otherwise open records. All options would include the 
confidential data fonn with the burden of compliance would be on the filing party. 

The committee then discussed the burden of compliance on the filing party. The committee also 
discussed the use of a filing cover sheet to be completed by the filing party for detennining the 
nature of a court document and its contents; the role of the court regarding enforcement and the 
role of the clerks when an error is made. 

Committee members discussed the "practical obscurity" attained when a subscriber system is in 
place. Mr. Wilder (Tarrant County District Clerk) and Mr. Baccarise discussed the differences 
between a subscriber system as used in Tarrant county, wruch requires all users to register with 
the clerk's office, and a non-subscriber system like that used in Harris county, which only tracks 
users for billing purposes. 
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Judge Gilbert and Justice Goodwin agreed to develop a list of potentially sensitive criminal case 
infonnation. 

Judge Spencer then asked the Committee members to be ready to vote on substantive motions at 
the next meeting. 

NEXT MEETING 
The Committee will meet again on June 29. 

ADJOURNMENT 
There being no further business before the Committee, the meeting was adjourned at 
approximately 2:20 p.m. 
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COMMENCEMENT OF MEETING 
Judge Polly Jackson Spencer called the meeting of the Committee on Public Access to Court 
Records (Committee) to order at 10:45 a.m. on July 13, 2004 in the Supreme Court Courtroom in 
the Supreme Court Building. 

ATTENDANCE OF MEMBERS 
Ms. Elizabeth Kilgo called the roll. The following members of the Committee were present: 

Chair, Polly Jackson Spencer Judge, Bexar County, Probate Court No.1 
Mr. Lance Byrd President & CEO, Sendero Energy, Inc.,' 
Ms. Wanda Garner Cash President, Freedom ofInformation Foundation of Texas; Editor 

& Publisher, Baytown Sun 
David Gavin Assistant Chief ofAdministration, Crime Records Division, 

Department ofPublic Safety 
Melissa Goodwin Justice of the Peace, Travis County, Pct. 3 
Ann Manning Attorney at Law, Lubbock 
Orlinda Naranjo Judge, County Court at Law #2, Travis County 
Thomas R. Phillips Chief Justice, Supreme Court ofTexas 
Sherry Radack Chief Justice, 1 st Court of Appeals 
Ms. Dianne Wilson County Clerk, Fort Bend County 
Sharolyn P. Wood Judge, 127th Judicial District Court 
Ernie Young Professor, University of Texas School of Law 
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Members not in attendance were: Mr. Charles Baccarise, Senator Robert Duncan, Representative 
Will Hartnett and Mr. Tony Reese. Judge Al1en Gilbert attended via conference call. Also 
attending was Mr. Thomas Wilder, Tarrant County District Clerk. 

With a quorum established, the Committee on Public Access to Court Records took the 
following actions .. 

Judge Polly Jackson Spencer welcomed the members to the meeting and asked the members to 
review the minutes of the June 16,2004 Committee meeting. After a proper motion and a vote, 
the Committee adopted the minutes. 

Judge Spencer informed the members that this would be the last meeting of the Committee 
. before the August Texas Judicial Council meeting and that the Committee should adopt its final 
recommendations for presentation at the August Council meeting. Judge Spencer thanked the 
members for their time and their dedication. 

Judge Spencer suggested that the Committee adopt alternative proposals for presentation to the 
Council given the divergent vievvpoints of Committee members . 

. Ms. Diane Wilson reminded the Committee that any requirement on the court clerk to redact 
information from a part of a court document would create significant burdens on the clerk's 
office. To address her concerns, upon proper motion and discussion, the Committee adopted an 
amendment to Draft Rule 14.5(f) such that the provision would read "If under this Rule public 
access is allowed only to part of a requested case record, the court may order the redaction of 
that portion of the case record to which public access is not allowed." 

Mr. David Gavin asked whether access to the sensitive data form would be available to criminal 
justice agencies for criminal justice purposes under the proposed rule. Upon proper motion and 
discussion, the Committee adopted an amendment to Draft Rule 14.3 to state that the rule does 
not limit access to case records by criminal justice agencies for criminal justice purposes. 

Upon proper motion and discussion, the Committee adopted a motion to recommend that the 

Supreme Court require that a Sensitive Data Form be completed for each case file whether in 

paper or electronic format. Implementation of the form will help to prevent identity theft by 

minimizing the distribution and publication ofcertain personal identifying infonnation. 


Upon proper motion and discussion, the Committee adopted a motion to recommend that the 
Texas Judicial Council appoint an oversight committee to review the electronic publication of 
Texas' state court records. The committee should monitor and track public access, public safety, 
and judicial accountability. The committee should report to the Council prior to the 80th Regular 
Legislative Session. 

Upon proper motion and discussion, the Committee adopted a motion to submit the following 
two alternative recommendations to the ful1 Council. 
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Alternative I: Open Remote Access. This approach treats remote public access the same as 
public access at the courthouse. If a court record is open to the public at the courthouse, then that 
record may be published on the internet. Any document considered too sensitive or personal for 
publication on the internet should be made confidential at the courthouse by statute, court rule, or 
court order. 

Alternative II: Modified Remote Access. This approach treats remote public access and public 
access at the courthouse differently by placing the following limitations' on remote access: 

(1) Court-Created Records. Only court-created records (i.e., indexes, court calendars, 
dockets, register of actions, court minutes and notices, judgments and orders ofthe court) 
may be accessible to the general public by remote electronic means. 

(2) Case Records other than Court-Created Records. Remote access by the general public to 
case records, other than court-created case records, may be granted through a subscriber­
type system that requires user's to register with the court and obtain a log-in and 
password. 

(3) Specific Types ofRecords. Regardless of whether a subscriber-type system is in place, the 
following case records are extremely sensitive and should be excluded from remote 
access by the general pUblic: 
(a) Medical, psychological or psychiatric records, including any expert reports based upon 

medical, psychological or psychiatric records 
(b) Pretrial bail or presentence investigation reports; 
(c) Statements of reasons or defendant stipulations, including any attachments thereto; and 
(d) Income tax returns. 

(4) Family Code Proceedings. Regardless of whether a subscriber-type system is in place, the 
case records filed as part of any family code proceeding, other than court-created case 
records, are extremely sensitive and should be excluded from remote access by the 
general public. 

Upon proper motion and discussion, the Committee adopted a motion to recommend to the 
Council that a new committee be fonned to determine whether additional case records or 
proceedings should be closed at the courthouse. While some members felt that public access to 
paper documents and electronic documents should be treated the same, they acknowledged that 
there may be some records or proceedings that are not appropriate for internet publication. 

NEXT MEETING 
The Committee will present its recommendations to the full Texas Judicial Council in August. 

ADJOURNl\1ENT 
There being no further business before the Committee, the meeting was adjourned at 
approximately 3 :00 p.m. 



Appendix B 


Confidential Court Case Records in Texas 



Current Statutory ProtectionslRequirelnents·in Texas 


a. Permanent Protection/rom Public Access 
Abortion §33.003 Family Code 
Accident Reports §62.0132 Gov't Code - except to a person who can provide two or more of the: 
date, the street, or the name of any person involved in the accident 
Adoption § 162.021. & § 162.022 - The records concerning a child maintained by the district clerk 
after entry of an order of adoption are confidential. 
Arrest Warrant & Affidavit Article 15.26 Code of Criminal Procedure - public information, 
beginning immediately when the warrant is executed. 
Biometric Identifier §559.001 Gov't Code - defined as a retina or iris scan, fingerprint, voiceprint, or 
record ofhand or face geometry. A court or clerk may not disclose such identifier unless: the 
individual consents, disc10sure is permitted or required by statute, or is by or for law enforcement. 
Crime Victim Impact Statement §552.1325 Gov't Code - the name, social security number, address, 
and te1ephone number ofa crime victim; and any other information that would identify the crime 
victim. 
Criminal History Records ofProfessional Guardians §411.1386 Gov't Code & §698 Probate Code. 
E-Mail Addresses §552.137 Gov't Code - for members of the public provided for the purpose of 
communicating electronically with a governmental body 
Emergency Application for FunerallBurial Expenses & Access to Personal Property Chapter 5, §§ 
111 & 112 Probate Code - includes the name address social security and interest ofthe applicant 
Information in Application for Marriage License. §552.l41 Gov't Code - social security number on a 
license, application, affidavit 
Juries Grand Article 19.42 Code ofCriminal Procedure personal information including the 
person's home address, home phone number, social security number, driver's license number; 
Article 19.34, Code of Criminal Procedure proceedings in general 
Juries - Petit §62.0132 Gov't Code - written questionnaire; Art. 35.29 Code of Criminal Procedure­
home address and phone number, social security number, driver's license number 
Juvenile Justice Hearings and Records §§54.08 & 58.007 Family Code 
Mental Health Proceedings §144.005 Civ. Prac & Rem. Code & §57L015 Health & Safety Code­
including civil commitment proceedings Chapter 574 Heahh & Safety Code 
Military Discharge Records §552.l40 Gov't Code - on or after September 1, 2003 
Motor Vehicle Records §§730.005 & 730.006 Transp. Code generally protects personal 
information 
Order ofWit holding §8.152 Family Code On request, the court may exclude the obligee's address 
and social security number jfthe oblige or a member of the obligee's family or household is a victim 
of family violence and is the subject ofa protective order to which the obligor is also subject. 
Pretrial Request for Advance Payment of Expenses in Death Penalty Case Art. 26.052 & 11.071 
Code of Criminal Procedure - to investigate potential defenses 
Protective Orders §85.007 Family Code - On request, the court may exclude the address and 
telephone number of a person protected; the place ofemployment or business of a person protected; 
the child-care facility or school ofa child protected by the order attends or in which the child 
resides. 
Wills Deposited for Safekeeping Probate Code, Chapter 4, § 71(d) 
Victims ofSex Offenses Article 57.02 Code ofCriminal Procedure - a victim may elect to use a 
pseudonym for al1 public purposes 

.. 
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b. Temporary Protectiol,jrom Public Access 

Birth Records §552.115 Gov't Code until the 75 th anniversary of the date ofbirth 
Death Records §552.115 Gov't Code until the 25th anniversary ofthe death 
Dissolution ofMarriage Pleadings §6.410 & §1 02.0086 Family Code - (Harris County) until after 
the date of service of citation or the 31 5t day after the date the suit was filed. 
Protective Orders/Temporary Ex Parte Orders Applications §82.010 Family Code - (Harris County) 
until after the date of service of notice of the application or the hearing date/until after the date the 
respondent is infonned of the court's order 

c. Documents on which a sodal security number, driver's license lIumber name, address, phone, 
name ofemployer, or birth date is required 

Final Orders in SAPCR Suits §1 05.006 Family Code- other than termination or adoption orders 
Child Support Lien Notice §157.313 
Child Support Petition for Modification § 159.311 
Suspension of License Petition §232.005 
Name Change §45.1 02 Family Code - or must provide a reason for exclusion 

d. Documents on which a sodaI security number may be excluded 

Deeds, Mortgages and Deeds of Trust § 11.008 Property Code - executed on or after January 1,2004 
are not required to contain a social security number or a driver license number. The Code pennits the 
filer to delete the information prior to filing. 
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Appendix C 


Washington's Confidential Information Form 

and 


Financial Source Document Cover Sheet 




CONFIDENTIAL INFORMATION FORM (INFO) 
County: 	 \cause Number: Do not file in a 

COURT CLERK: THIS IS A RESTRJCTED ACCESS DOCUMENT public access file. 

D Divorce/SeparationlInvaliditylNonparental CustodylPaternitylModifications D Other 
D Domestic Violence 0 Antiharassment 0 Information Change (Check ifyou are updating infonnation) 
o A restraining order or protection order is in effect protecting 0 the petitioner D the respondent 

o the children. 

D The health, safety, or liberty of a party or child would be jeopardized by disc10sure ofaddress 

information because: 


The folJowiog information about the parties is required in all cases: 

(Use the Addendum To Confidential Information Form to Jist additional parties or children) 


Petitioner Information II Type or Print only II Respondent Information 


Name (Last, First, Middle) Name (Last, First, Middle) 


Race Sex Birthdate Race Sex Birthdate 

I I 	 I I 

Driver's Lic. or ldenticard (# and State) 	 Driver's Lic. or ldenticard (# and State), (or, if 


unavailable, residential address) 


Mailing Address (P.O. Box/Street, City, State, Zip) 	 Mailing Address (P.O. Box/Street, City, State, Zip) 

Relationship to ClUld(ren) 	 Relationship to Child(ren) 

The following information is required jf there are children involved in the proceeding. 
(Soc. Sec. No. is not r~uired for petitions in protection order cases (Domestic Violence/Antiharassment.) 
1) ClUld's Name (Last, First, Middle) ! 
ClUld's Race/SexIB irthdate 
ClUld's Soc. Sec. No. (If required) 
ClUld's Present Address or Whereabouts 

2) ClUJd's Name (Last, First, Middle) 

Child's Race/SexlBirthdate 

ClUld's Soc. Sec. No. (If required) 

ClUld's Present Address or Whereabouts 

List the names and present addresses of the persons with whom the child(ren) lived during the last five 

years: 
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List the names and present addresses of any person besides you and the respondent who has physical 
custody of, or claims rights of custody or visitation with, the child(ren): 

Except for petitions in protection order cases (Domestic Violence/Antiharassmeot), 

the folJowing information is reQuired: 


Petitioner's Information Respondent's Information 


Soc. Sec. No.: Soc. Sec. No.: 

Residential Address (Street, City, State, Zip) Residential Address (Street, City, State, Zip) 

Telephone No.: ( ) Telephone No.: ( ) 

Employer: Employer: 

Empl. Address: Empl. Address: 

Empl. Phone No.: ( ) Empl. Phone No.: ( ) 


For Nonparental Custody Petitions only, list other Adults in Petitioner(s) household (NameIDOB): 


Additional information: ______________________________ 

o Addendum To Confidentiallnformation Form is attached. 


I certify under penalty ofperjury under the laws of the state of Washington that the above information is 

true and accurate concerning myself and is accurate to the best of my knowledge as to the other party, or 
is unavailable. The' information is unavailable because _______________-'-__ 

Signed on ________ (Date) at ________________ (City and State). 

PetitioneriRespondent 
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ADDENDUM TO CONFIDENTIAL INFORMATION FORM (AD) 
County: Icause Number: Do not file in a 

COURT CLERK: THIS IS A RESTRICTED ACCESS DOCUMENT Ipublic access file. 

The following information about additional parties is required in all cases. 

Additional Petitioner Information II T~Ee or Print onl~ II Additional Respondent Information 

Name (Last, First, Middle) Name (Last, first, Middle) 

Race I Sex 
II 

Drivers Lic. or Identlcard (# a
11 

Birth

nd State) 

date Race I Sex 
II 

Drivers Lic. or ldentlcard (# and 
unavailable. residential address) 

II 
State

Birthdate 

), (or, if 

Mailing Address (P.O. BoxJStreet, City, State, Zip) Mailing Address (P.O. BoxJStreet, City, State, Zip) 

Relationship to Child(ren) Relationship to Child(ren) 

The following information is required if there are additional children involved in the proceeding 
(Soc. Sec. No. is not required for petitions in protection order cases (Domestic Violence! Antiharassment). 

3) Child's Name (Last, First, Middle) 

Child's RacelSexlBirthdate 

Child's Soc. Sec, No. (Ifrequired) 

Child's Present Address or 
Whereabouts 

4) Child's Name (Last, First, Middle) 

Child's Race!SexlBirthdate 

Child's Soc. Sec, No. (lfrequired) 

Child's Present Address or 
Whereabouts 

Except for petitions in protection order cases (Domestic Violence/Antiharassment), 
the following information is required: 

Additional Petitioner Jnformation Additional Respondent Information 
Soc. Sec. No.: Soc. Sec. No.: 
Residential Address (Street. City. State. Zip) Residential Address (Street. City. State. Zip) 

Telephone No.: Telephone No.: 

Employer: Employer: 
Ernnl. Address: Ernul. Address: 

Ernpl. Phone No.: Empl. Phone No.: 
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SUPERIOR COURT OF WASHINGTON 
COUNTY OF 

In re: 

NO. 

and Petitioner(s), 
SEALED FINANCIAL SOURCE 
DOCUMENTS 
(SEALFN) 

Respondent(s). CLERK'S ACTION REQUIRED 

SEALED FINA.~CIAL SOURCE DOCUMENTS 

(List documents below and write "Sealed" at least one inch from the top of the first page of each document.) 

0 	 Income Tax records. 
Period Covered: 

0 	 Bank statements. 
Period Covered: 

0 	 Pay Stubs. 
Period Covered: 

0 	 Credit Card Statements. 
Period Covered: 

0 	 Other: 

Submitted by: 

NOTICE: The other party will have access to these financial source documents. If you are 
concerned for your safety or the safety of the children, you may redact (block out or delete) 
information that identifies your location. 

SEALED FIN. SOURCE DOC. (SEALFN) - Page 1 ofJ 
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Appendix D 


Public Access to Case Records Draft Rule 



Public Access to Case Records Draft Rule 

RULES OF JUDICIAL ADMINISTRATION 

RULE 14. PUBLIC ACCESS TO CASE RECORDS 

14.1 PoHcy. The purpose of this Rule is to facilitate public access to case information 
while protecting personal safety and privacy interests. In addition to the paper-based 
record receipt and retention process, courts are now equipped to create, use and maintain 
case records in electronic form. This Rule informs and instructs the courts, practitioners, 
and the public regarding access to case records regardless of the physical form of the 
record. 

14.2 Definitions. In this Rule: 

(a) Access means the ability to view or obtain a copy of a case record. 

(b) Bulk distribution means the distribution of all, or a significant subset, of the 
information in multiple case records, as is, and without modification or compilation. 

(c) Case record means a record of any nature created or maintained by, or filed by any 
person with, a court in connection with any matter that is or has been before a court in its 
adjudicative function, regardless of the physical form of the record, the method of 
recording the record, or the method of storage of the record, and includes any compiled 
information, index, calendar, docket, register of actions, minute, notice, order, or 
judgment, and any information in a case management system created or prepared by the 
court that is related to a judicial proceeding. 

(d) Compiled information means information that is derived from the selection, 
aggregation, or reformulation by the court of some of the information from more than one 
individual case record. 

(e) Court means any court created by the Constitution or laws of the State of Texas 
including the Texas Supreme Court, the Court of Criminal Appeals, the intermediate 
courts of appeals, the district courts, the constitutional and statutory county courts at law, 
the statutory probate courts, justice of the peace and small claims courts, and municipal 
courts. 

(f) Court-Created Record means a record of any nature created by a court or court clerk 
in connection with any matter that is or has been before a court in its adjudicative 
function, regardless of the physical form of the record, the method of recording the 
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record, or the method of storage of the record, and includes any compiled information, 
index, calendar, docket, register of actions, minute, notice, order, or judgment, and any 
information in a case management system created or prepared by the court that is related 
to a judicial proceeding. 

(g) A case record is in electronic form if that case record is in a form that is readable 
through the use of an electronic device, regardless ofthe manner in which it was created. 

(h) Remote access means the ability to electronically search, inspect, or copy information 
in a court record by a member of the general public without the need to physically visit a 
court facility. 

14.3 Authority and Applicability. 

(a) This Rule is adopted under the authority granted to the Supreme Court of Texas in the 
Texas Constitution, Article V, Section 31(a) and (c), as well as Texas Government Code 
Section 552.0035(a). 

(b) This Rule governs access by the general public to all case records. This Rule does not 
limit access to case records in any given action or proceeding by a party to that action or 
proceeding or by the attorney of such a party. This Rule does not limit access to case 
records by criminal justice agencies for criminal justice purposes, or other persons or 
entities that are entitled to access by law or court order. 

(c) This rule does not apply to court records that are filed with the county clerk and are 
unrelated to the court's adjudicative functions including land title records, vital statistics, 
birth records, naturalization records, voter records and other such recorded instruments. 

(d) This Rule does not require any court or clerk of court to redact, or restrict information 
that was otherwise public in, any case record created before the effective date of this 
Rule. 

14.4 Public Access to Case Records. 

(a) Generally. Case records other than those covered by Rule 14.5 are open to the general 
public for viewing and copying during the regular business hours established by the 
court. But this Rule does not itself require a court or court clerk to: 

(1) create a case record, other than to print information stored in a computer; 

(2) retain a case record for a specific period of time beyond that time 
otherwise required by law; or 

(3) respond to or comply with a request for a case record from or on behalf of 
an individual who is imprisoned or confined in a correctional facility as defined in 
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Section 1.07(a), Penal Code, or in any other such facility in any state, federal, or 
foreign jurisdiction. 

(b) Remote Access to Case Records. A court or court clerk may, but is not required to, 
provide to the general public remote access to case records in accordance with the 
provisions of this Rule. A court or court clerk that chooses to provide such remote access 
must employ appropriate security measures, procedures, devices and software to protect 
the security and integrity of those records and to prevent unauthorized access to them. 
The specific case records to which remote access is granted, as well as the specific 
information that is included, its format, method of dissemination, and any subsequent 
changes thereto, must comply with the provisions of this Rule. 

(c) Case-by-Case Basis for Access to Case Records in Electronic Form. A court or 
court clerk may only grant public access to a case record in electronic form when the 
party requesting access to the case record identifies the case record by the number of the 
case, the caption of the case, or the name of a party, and only on a case-by-case basis. 
The case-by-case limitation does not apply to the index, calendar, docket, or register of 
actions. 

(d) Changes in Public Access to Case Records. Ifby court order or operation of law a 
court or court clerk is required to deny public access to a case record to which the court 
has previously provided public access, the court or court clerk is not required to take any 
action with respect to any copy of the case record that was made by any member of the 
public before public access to the case record became unavailable. 

(e) Conditions ofuse. A court, or a court clerk with the consent of the judges served by 
the court clerk, may adopt local rules to provide for the orderly public access to case 
records consistent with the provisions of this Rule. The local rules may provide for 
conditions ofuse for public access to case records, including, without limitation, (1) the 
user's consent to access the case records only as authorized by the court; (2) the user's 
consent to not attempt any unauthorized access; and (3) the user's consent to monitoring 
by the court of all access to its case records. The court adopting such local rules shall 
provide users with notice of such conditions of use, and obtain users' agreement to 
comply with them, in any reasonable manner that the court deems appropriate. The court 
or court clerk establishing such rules may deny access to case records to a member of the 
public for past failure to comply with any conditions of use provided for in such local 
rules. ('!J1e conditions ofuse pf(;~isions may not apply to public access to the court-

created case records of the court:! \ \ \\ 7.-\1)\ i ~~ \ Ltff1 
(f) Inquiry to requestor. Except for requests for bulk distribution or access to compiled 
information as provided in Rule 14.4(h)(1), a person requesting access to a case record 
may not be asked to disclose the purpose of the request as a condition of obtaining access 
to the case record. But a court or court clerk may make inquiry to establish the proper 
identification of the requestor or to clarify the nature or scope of a request. 
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(g) Uniform treatment ofrequests. A court or court clerk must treat all requests for 
public access to case records uniformly without regard to the position or occupation of 
the requestor or the person on whose behalf a request is made, including whether the 
requestor or such person is a member of the media. 

(b) Bulk Distribution. Except as permitted in Rule 14.4(h)(l), a court or court clerk may 
provide bulk distribution in electronic form to the general public only of any index, 
calendar, docket, or register of actions, and not of any other case record. 

(1) Limited exception. A request to a court or a court clerk for bulk distribution or 
access to compiled information, other than any index, calendar, docket, or register of 
actions, may be granted to individuals or entities having a bona fide scholarly, 
journalistic, political, governmental, or other legitimate research purpose, and where the 
identification of specific individuals is ancillary to the purpose of the inquiry. A 
requestor under this subsection must: 

(A) fully identify the requestor and describe the requestor's research and purpose of 
the inquiry; 

(B) identify what information is sought; 

(C) explain provisions for the secure protection of the information requested; 

(D) agree to maintain as confidential the identification of specific individuals in the 
case records; and 

(E) acknowledge that the court is the owner of the case records and has the exclusive 
right to control their use. 

(I) Historic Cases. Notwithstanding the provisions ofRule 14.S(d) and (e), a court or 
court clerk may allow remote access by the general public to any case record, or to all 
case records in any proceeding, that is determined to have historic significance, either (a) 
on order of the administrative judge for the county in which the court is located or (b) 
fifty years after the date on which the case record was file or on which the proceeding 
was commenced. 

14.5 Exemptions from Public Access. Public access (or, where specified, remote access 
by the general public) is not allowed under this Rule to the following case records, as 
specified: 

(a) Federal Law. Any case record containing information that is excluded from public 
access pursuant to federal law . 

(b) Texas Law. Any case record containing information that is excluded from public 
access pursuant to Texas statute or court rule. 
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(c) Court Order. Any case record containing information excluded from public access by 
specific court order. 

(d) Limitation on Remote Access. Remote access to the following records or 
proceedings is limited as follows: 

(1) Case Records other than Court-Created Records. Remote access by the 
general public to case records, other than court-created case records, may be 
granted only through a subscriber-type system that requires user's to register with 
the court and obtain a log-in and password. 

(2) Specific Types ofRecords Notwithstanding Rule 14.S(d)(1), the following 
case records are excluded from remote access by the general public: 

(a) Medical, psychological or psychiatric records, including any expert reports based 
upon medical, psychological or psychiatric records; 

(b) Pretrial bail or presentence investigation reports; 

(c) Statements of reasons or defendant stipulations, including any attachments 
thereto; and 

(d) income tax returns 

(3) Family Code Proceedings. Notwithstanding Rule 14.5( d)(l), the case records 
filed as part of any family code proceeding, other than court-created case records, 
are excluded from remote access by the general public. 

(4) Procedures. Unless otherwise ordered by the court, any party filing with a 
court any case record that is or that includes a document identified in Rule 
14.S( d)(2) or (3) shall at the time of filing notify the court that the filing includes 
a case record to which access is restricted under this section. Such notification 
shall occur as provided by local court rule; in the absence of such a rule, the party 
shall include with the filing a cover sheet identifying the relevant case record. 
The court or court clerk shall have no obligation to review each case record 
submitted to it to determine whether it is or includes a document identified in 
Rule 14.S(d). 

(e) Sensitive Data Form. A Sensitive Data Form, as provided for in Rule 14.6. 

(f) Public Access to Part ofCase Record. If under this Rule public access is allowed 
only to part of a requested case record, the court may order the redaction of that portion 
of the case record to which public access is not allowed. 
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14.6 Sensitive Data. 

(a) The court or court clerk shall maintain, as a case record to which public access is not 
allowed, a Sensitive Data Form submitted to the court and containing any items of 
sensitive data. "Sensitive data" consists of the following information: 

(1) social security numbers; 

(2) bank account, credit card, or other financial account number and 
associated PIN numbers; 

(3) driver's license numbers, passport numbers, or similar government-issued 
identification card numbers, excluding attorney state bar numbers; 

(5) date of birth; 

(6) the address and phone number ofa person who is a crime victim, as 
defined by Article 56.32, Code of Criminal Procedure, in the proceeding in which 
the case record is filed or in a related proceeding; and 

(7) the name of a minor child. 

(b)(l) Unless otherwise ordered by the court, any party filing a pleading or any other 
case record (other than a Sensitive Data Form) with the court shall not include any 
sensitive data in such pleading or case record, whether filed on paper on in electronic 
form, regardless of the person to whom the sensitive data relates. 

(2) Unless otherwise ordered by a court, if reference to any of the following items of 
sensitive data is necessary in a pleading or any other case record (other than a Sensitive 
Data Form) filed with the court, the party filing such pleading or case record shall refer to 
that sensitive data as follows: 

(A) Social Security Numbers. If the Social Security Number of an individual 
must be included in a case record, only the last four digits should be used. 

(B) Names of Minor ChiJdren. If the involvement of a minor child must be 
mentioned in a case record, only that child's initials should be used, unless 
otherwise necessary. 

(C) Financial Account Numbers. If financial account numbers must be 
included in a case record, only the last four digits should be used. 

(D) Date of Birth. If a date of birth must be included in a case record, only the month 
and year should be used. 
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(c) The responsibility for omitting or redacting from case records filed with the court the 
sensitive data identified in this Rule rests solely with counsel and the party filing the case 
record. The court or court clerk shall have no obligation to review each pleading or other 
submitted case record for compliance with this Rule. 

14.7 Disa])owing Public Access. In addition to any other remedy provided by law, any 
interested person seeking to disallow public access to any case record containing 
sensitive data or excluded from public access under Rule 14.5, may apply for relief to the 
court or court clerk of the court in which the case record was originally filed. The court 
may, upon application by any interested person or on its own motion, disallow public 
access or remote access to, or order a party to redact, any case record that contains 
sensitive data in violation of this Rule or that is or includes a document identified in Rule 
14.5(d). 

14.8 Sanctions. A court shall have the authority to impose appropriate sanctions on any 
party failing to comply with the provisions of Rule 14.5 or Rule 14.6 in a filing with that 
court. 

14.9 Immunity. A court, court clerk, or court employee who unintentionally and 
unknowingly discloses a case record that is exempt from public access or that includes 
erroneous information is immune from liability for such disclosure. A court, court clerk, 
or court employee is not liable for inaccurate or untimely information, or for 
misinterpretation or misuse of the data, included in any case record. 

14.10 Costs for Copies of Case Records. The cost for a copy of a case record is either: 

(1) the cost prescribed by statute, or 

(2) if no statute prescribes the cost, the actual cost, as defined in Section 
111.62, Title 1, Texas Administrative Code, not to exceed 125 percent of the 
amount prescribed by the Building and Procurement Commission for providing 
public information under Title 1, Texas Administrative Code, Sections 111.63, 
111.69, and 111.70. 

14.11 Contracts with vendors providing information technology services. If a court 
or court clerk contracts with a vendor to provide information technology support to 
gather, store, or-provide public access to case records, the contract must require the 
vendor to comply with the provisions of this Rule. Each contract shall prohibit vendors 
from making bulk distribution of case records or from disseminating compiled 
information, except as provided by this Rule. Each contract shall require the vendor to 
acknowledge that case records remain the property of the court and are subject to the 
directions and orders of the court with respect to the handling of and public access to the 
case records, as well as the provisions of this Rule. These requirements are in addition to 
those otherwise imposed by law. For purposes of this Rule, the term "vendor" includes a 
state, county or local governmental agency that provides information technology services 
to a court. 
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14.12 Requests for Deviations. A court or court clerk, with the consent of a majority of 
the judges served by the court clerk, may submit to the Supreme Court of Texas a written 
request to deviate from this Rule in providing public access to case records. Such request 
must: 

(1) describe in detail the deviation requested; 

(2) describe the purpose for the deviation; and 

(3) identify the benefits and detriments of the deviation. 

Approved deviations from this Rule may be implemented only upon written order by the 
Supreme Court of Texas. 
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E-Government Act Template Rule 
I page -1­

I 
E-GOVERNMENT ACT RULE 

The Direction to Prescribe A Civil Rule 
I 	 Section 205 (a) ofthe E-Government Act of2002, Pub.L. 107-347, 116 Stat. 2899, 2913, 44 

U.S.C. 101 note, requires each district court to establish a website. Section 205(c)(l) provides that 
the court "shall make any document that is filed electronically publicly available online." The court I "may convert any document that is filed in paper form to electronic form"; ifconverted to electronic 
form, the document must be made available online. Section 205(c)(2) provides an exception -' a 
document "shall not bemade available online" if it is "not otherwise available to the public, such as 

I documents filed under seal. fI 

Section 205(c)(3) directs adoption of implementing rules: 

(A)(i) The Supreme Court shall prescribe rul es, in accordance with secti ons 2072 and 

I 

I 2075 of title 28 * * * to protect privacy and security concerns relating to electronic 
filing of documents and the public availability under this subsection of documents 
filed electronically. 

Oi) Such rules shall provide to the extent practicable for uniform treatment 
of privacy and security issues throughout the Federal courts. 

I (iii) Such rules shall take into consideration best practices in Federal and State. 
courts to protect private information or otherwise maintain necessary information 
security.

I (iv) Except as provided in clause (v), to the extent that such rules provide for 
the redaction of certain categories of information in order to protect privacy and 
security concerns, such rules shall provide that a party that wishes to file an otherwise 

I proper document containing such protected information may file an unredacted 
document under seal, which shall be retained by the court as part of the record, and 
which, at the discretion of the court and subject to any applicable rules issued'in 
accordance with chapter 131 oftitle 28, United States Code, shall be either in lieu of, I or in addition to, a redacted copy in the public file. 

(v) Such rules may require the use of appropriate redacted identifiers in lieu 
of protected information described in Clause (iv) in any pleading, motion, or otherI paper filed with the court (except with respect to a paper that is an exhibit or other 
evidentiary matter, or with respect to a reference list described in this subclause), or 
in any written discovery response-I (I) by authorizing the filing under seal, and permitting the amendment as of 

right under seal, of a reference list that-

I 	 (aa) identifies each item ofunredacted protected information that the 
attorney or, ifthere is no attorney, the party, certifies is relevant to the 
case; and 

I 	 (bb) specifies an appropriate redacted identifier that uniquely 
corresponds to each item ofunredacted protected information listed; 
and 

I 	 (II) by providing that all references in the case to the redacted identifiers in 
such reference list shall be construed, without more, to refer to the 
corresponding unredacted item of protected information. 

I 
Civil Rules October 2004 Agenda: October 7 

I 

I 



E-Government Act Template Rule 
page -2- II 

IIStanding Committee E-Government Subcommittee 

The Standing Committee has appointed an E-Government Act Subcommittee, chaired by 
Judge Sidney A. Fitzwater, to coordinate study ofE-Government Act rules by the several advisory 
committees. Professor Daniel J. Capra, Reporter of the Evidence Rules Committee, has been 
designated Lead Reporter for the Subcommittee. Professor Capra prepared a "template" rule and 
Committee Note for consideration by the advisory committees. The template rule was extensively 
revised after a Subcommittee meeting last June; minutes of the June meeting are attached. II 

Each advisory committee has been asked to study the revised template rule at its Autumn 
2004 meeting and to suggest any d esirab I e changes or variati ons. The S u bcommi ttee, in consul tati on 
with the advisory committee reporters, will consider the advisory committee reactions in January. 
The effort is designed to generate a uniform rule that may be adopted in uniform - or nearly 
uniform - terms for each ofthe Appellate, Bankruptcy, Civil, and Criminal Rules. Some variations 
may prove suitable for the different circumstances faced by the different procedure systems. II 

II 

I 

II 

I 

I 

I 

I 

I 

I 

I 

I 
Civil Rules October 2004 Agenda: October 7 I 


I 




I 
I Revised Privacy Template 

I Date: June 16,2004. 

Rule [ ] Privacy in Court Filings 

I (a) Limits on DiscJosing Identifiers. If an electronic or paper filing made with the court 

I 
includes any of the following identifiers,! only these elements may be disclosed, unless the court 
orders otherwise,2 ~ , ­r - -.-- ­

I 

I 


(3) the year of a person's date of birth; and 

I 
I 
I 
I 

-
1 The subcommittee rejected an option that would apply the redaction requirement only to - filings made by parties: "If a party includes any of the following identifiers in an electronic or 

paper filing with the court, the party is limited to disclosing:"] 

- 2 The subcommittee determined that flexibility should be added to the rule by allowing 
the court to excuse the redaction requirements in a particular case. 

~ 
3 The subcommittee determined that tax identification numbers raise the same privacy 

concerns as social security numbers; for many individuals, those numbers are the same. 

~ 
4 The subcommittee rejected an exception to the redaction requirement for actions in 

which the minor is a party; it also resolved to inquire of CACM as to how it determined that a I t child's name should be a protected identifier. 

I 
~ 



I 

(4) the last four digits of a financial account5 number.6 

(b) Unredacted Filing Under Seal. A party that makes a redacted filing under 
subdivision (a) may also file an umedacted copy under seal. The umedacted copy must be 
retained by the court as part of the record. 7 

( c) Reference List. A filing that contains redacted identifiers may be filed together with 
a reference list that identifies each item of redacted information and specifies an appropriate 
identifier that uniquely corresponds to each item of redacted infonnation listed. The reference list 
must be filed under seal and may be amended as of right. All references in the case to the 
identifiers included in the reference list will be construed to refer to the corresponding item of 
information. 8 

(d) Exemptions. The redaction requirement of subdivision (a) does not apply to the 

II 
5 The subcommittee rejected language that would limit the protection of financial 

accounts to those accounts that were personal; to active accounts; and to asset accounts. The 
subcommittee concluded that the risk of identity theft was significant with respect to any 
financial account number available over the internet. 

I 
6 The subcommittee deleted home address as a protected identifier. It detennined that a 

full home address was often necessary, especially in bankruptcy cases. The subcommittee 
requests the Criminal Rules Committee to consider whether home address should be a protected I 
identifier in criminal cases. CACM supports the protection of home addresses in criminal cases. 
The subcommittee also requests the Criminal Rules Committee to consider whether it is Inecessary to protect home addresses in habeas cases. 

I 
7 The subcommittee rejected the following language that was proposed by the Justice 

Department: 

I
Where a document is filed under seal solely to comply with this rule, the seal does not 

prohibit the disclosure of the document to the parties, their counsel, their agents, law 

enforcement officers, and triers of fact, nor the disclosure by those persons when 

appropriate to the perfonnance of their official duties. 


III 
8 This language is intended to track proposed legislation that would amend the E­

Government Act to pennit the filing of a registry list as an alternative to an umedacted document 
under seal. The subcommittee directed the Lead Reporter to monitor the legislation and to make 
any changes to the revised template to accord with the legislation as adopted. 

III 



I 
~( following: 9 

(1) in a civil or criminal forfeiture proceeding, financial account numbers that 

~ identify the property alleged to be subject to forfeiture; 

I (2) records of an administrative agency proceeding; 
~"'·_~w+"~ 

(3) official records of a state court proceeding in an action removed to federal 
cou~--~-~'~~»--,--"q-~--->c">-----.-~>-,~--",,,-----~--,--

1,1 -­
II 

(4) the records ofa court or tribunal whose decision is being reviewed, if those 
records were not subject to subdivision (a) of this rule when originally filed. II 

II 

~ 

9 The subcommittee requests the Criminal Rules Committee to consider the foHowing 

I possible exemptions to the redaction requirement, as proposed by the Justice Department for 
criminal cases: , ..... 

(1) filings in any court in relation to a criminal matter or investigation that are 
prepared before the filing of a criminal charge or that are not filed as part of any 
docketed criminal case; 

II , (2) arrest warrants; 

, (3) charging documents-inc1uding indictments, informations, and criminal 
complaints-and affidavits filed in support of those documents; 

(4) criminal case cover sheets. 

- The subcommittee also requests the Criminal Rules Committee to consider whether similar 
exemptions are necessary for civil cases. 

~ 10 The subcommittee rejected an exception for "a certified copy of a document filed with 
the court." The subcommittee determined that a redaction could be indicated on a certified copy 
where necessary to protect an identifier. ~ 

-( 11 Some subcommittee members suggested that the exemption apply to "the records of a 
court or tribunal whose decision is being reviewed, if those records were not subject to 
subdivision (a) of this rule when originally created." 

I 

I 




(e) Social Security Appeals; Access to Electronic FiJes. In an action for benefits under 
the Social Security Act,!2 access to an electronic file is authorized as follows, unless the court 
orders otherwise: 

(1) the parties and their attorneys may have electronic access to any part of the case file, 

including the administrative record; 


(2) all other persons may have remote!3 electronic access only to: 

(A) the docket maintained under Rule [relevant civil or appellate rule]; and 

(B) an opinion, order, judgment, or other disposition of the court, but not any 
other part of the case file or the administrative record.!4 

(f) Court Orders. In addition to the redaction requirement of subdivision (a), a court 
may by order limit or prohibit remote electronic access by non-parties to a document filed with 
the court. The court must be satisfied that a limitation on remote electronic access is necessary to 
protect against widespread disclosure of private or sensitive information that is not otherwise 
protected under subdivision (a).l5 

12 The subcommittee considered whether limited public access, as provided for Social 
Security cases, should be extended to other sets of cases, such as immigration, Black Lung, ADA 
cases, etc. The subcommittee deferred to the determination of CACM, made after extensive 
study, that Social Security cases are sui generis because of the sensitive information presented 
and the voluminous filings made. The Subcommittee concluded that in light of CACM's •considered determination, the burden would be on those seeking exclusion of other sets of cases 
to show that public access must be limited in order to protect privacy interests. It is possible that 
such a showing will be made before or during the comment period. 

II 
13 The revised template contemplates that members of the public may obtain electronic 

access at the courthouse. •14 The subcommittee rejected a sentence at the end of the subdivision that would have 
provided: "The parties are not required to redact personal identifiers from a transcript filed in an III 
action for benefits under the Social Security Act." The subcommittee found this language to be 
unnecessary. 

III 
15 This subdivision is referred to the Advisory Committees to determine whether it is 

useful to clarify that the court may by order provide protection for information not covered by the 
redaction requirement, on the ground that it is sensitive information that should not be accessible 
to non-parties over the internet. CACM's position is that courts already have this power, and to • 



I 
I (g) Waiver of Protection of Identifiers. A party waives the protection of subdivision (a) 

as to the party's own identifier by filing th~t identifier without redaction. ' 

I 
I Revised Template Committee Note 

The rule is adopted in compliance with section 205(c)(3) of the E-Govemment 
Act of 2002, Public Law 107-347. Section 205(c)(3) requires the Supreme Court to 
prescribe rules "to protect privacy and security concerns relating to electronic filing of 
documents and the public availability ... of documents filed electronically." The rule 
goes further than the E-Govemment Act in protecting personal identifiers, as it applies to 
paper as well as electronic filings. Paper filings in most districts are scanned by the clerk 
and made part of the electronic case file. As such they are as available to the public over 
the internet as are electronic filings, and therefore raise the same privacy and security 
concerns when filed with the court. 

The rule is derived from and implements the policy adopted by the Judicial 
Conference in September 2001 to address the privacy concerns resulting from public 

I 	 access to electronic case files. See http://www.privacy.uscourts.govlPolicy.htm The 
Judicial Conference policy is that documents in case files generally should be made 
available electronically to the same extent they are available at the courthouse, provided I 	 that certain "personal data identifiers" are not included in the public file. 

Parties must remember that any personal information not otherwise protected by 

I 

I sealing or redaction will be made available over the internet. Counsel should notify 
clients of this fact so that an informed decision may be made on what information is to be 
included in a document filed with the court. 

I 
Subdivision (b) allows parties to file an unredacted document under seal. This 

provision is derived from section 205(c)(3)(iv) of the E-Govemment Act. [Subdivision (c 
) allows parties to file a register of redacted information. This provision is derived from 
section 205(c)(3)(iv) of the E-Government Act, as amended in 2004.] 

In accordance with the E-Govemment Act, the rule refers to "redacted 
identifiers". The term "redacted" is intended to govern a filing that is prepared with 
abbreviated identifiers in the first instance, as well as a filing in which a personal 
identifier is edited after its preparation. 

The clerk is not required to review documents filed with the court for compliance 
with this rule. The responsibility to redact filings rests with counsel ana the parties. 

include it in this rule would provide an open invitation to parties to seek court orders . 

... 

I 

http://www.privacy.uscourts.govlPolicy.htm


(g) Waiver of Protection of Identifiers. A party waives the protection of subdivision (a) 
as to the party's own identifier by filing that identifier without redaction. ' 

Revised Template Committee Note 

The rule is adopted in compliance with section 205{c)(3) of the E-Government 
Act of2002, Public Law 107·347. Section 205(c)(3) requires the Supreme Court to 
prescribe rules "to protect privacy and security concerns relating to electronic filing of 
documents and the public availability ... of documents filed electronically." The rule 
goes further than the E-Government Act in protecting personal identifiers, as it applies to 
paper as well as electronic filings. Paper filings in most districts are scanned by the clerk 
and made part of the electronic case file. As such they are as available to the public over 
the internet as are electronic filings, and therefore raise the same privacy and security 
concerns when filed with the court. 

The rule is derived from and implements the policy adopted by the Judicial 
Conference in September 2001 to address the privacy concerns resulting from public 
access to electronic case files. See http;//W\\'W.privacy.uscourts.govlPolicy.htm The 
Judicial Conference policy is that documents in case files generally should be made 
available electronically to the same extent they are available at the courthouse, provided 
that certain "personal data identifiers" are not included in the public file. 

Parties must remember that any personal information not otherwise protected by 
sealing or redaction will be made available over the internet. Counsel should notify 
clients of this fact so that an informed decision may be made on what information is to be 
included in a document filed with the court. 

Subdivision (b) allows parties to file an unredacted document under seal. This 
provision is derived from section 205(c)(3)(iv) of the E-Government Act. [Subdivision (c 
) allows parties to file a register of redacted information. This provision is derived from 
section 205(c)(3)(iv) of the E-Government Act, as amended in 2004.] 

In accordance with the E-Government Act, the rule refers to "redacted 
identifiers". The term "redacted" is intended to govern a filing that is prepared with 
abbreviated identifiers in the first instance, as well as a .filing in which a personal 
identifier is edited after its preparation. 

The clerk is not required to review documents filed with the court for compliance 
with this rule. The responsibility to redact filings rests with counsel ana the parties. 

include it in this rule would provide an open invitation to parties to seek court orders. 



Subdivision (f) provides for limited public access in Social Security cases. Under 
Judicial Conference policy, Social Security cases are sui generis in the pervasiveness of 
sensitive information and the volume of filings. Remote electronic access by non·parties 
is limited to the docket and the written dispositions of the court. The rule contemplates, 
however, that non-parties can obtain full access to the Social Security case file at the 
courthouse. 

Subdivision (g) allows a party to waive the protections of the rule as to its own 
personal identifier by filing it in unredacted form. A party may wish to waive the 
protection if it determines that the costs of redaction outweigh the benefits to privacy. If a 
party files an unredacted identifier by mistake, it may seek relief from the court. 16 

16 The subcommittee rejected language in the Committee Note that would have provided: 
"This rule does not apply to trial exhibits as they are not filed within the meaning of the rule." It 
was determined that exhibits are indeed filed in some courts, and that if exhibits are filed, they 
should be treated the same as any other court filing. 



ALTERNATIVE SUBDIVISION (a) 


(a) Limits on Information DiscJoseding Jdentifiel s. if Unless the court orders otherwise, an 
electronic or paper fiUng nlade with the com that refers to a social security or tax 
identification number, a minor's name, a person's birth date, or a financial account may 
includes auy of the wHo wing identifiels only these elements may be disclosed, tmless the 
eotll1 O1dclS othet ~ise: 

(1) the last four digits 	of a pCIson's the social security .. ntlmber and tax 
identification, or financial account number; 

(2) the minor's initials ofa minot's name; and 
(3) the year of a pel son' os date of birth;-and 
(4) the last ww digits of a financial aCCOtlI1t ntlmber. 
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Parallel Civil Rules Changes 

Each Advisory Committee is to determine whether existing rules should be changed to reflect 
the new circumstances created by electronic access to materials fi1ed with the court. Several Civil 
Rules may be candidates for future amendment; some ofthe more obvious possibilities are described 
briefly below. It maybe premature, however, to consider amendments before gaining any experience 
with electronic access. Anticipated problems may not arise, and unanticipated difficulties are almost 
inevitable. 

Rule 5(d). The statute requires that any document fi1ed electronically be made available online. 
Paper documents converted to electronic form also must be made available online. Rule 5(d) now 
requires filing of"[a]l1 papers after the complaint required to be served upon a party." Rule 5(d) was 
recently amended to forbid fi1ing of discovery papers until they are used in the proceeding or the 
court orders fi1ing. Rule 5(d) might be amended further to except other papers from fi1ing. 

Rule 5, whether in subdivision (d) or otherwise, also might be the place to add provisions on 
sealing fi1ed papers. Rule 26(c)(6) already authorizes a protective order sealing a deposition. 
Section 205(c)(2) of the E-Govemment Act provides that a fi1ed document shal1 not be made 
available online if it is "not otherwise available to the pub1ic, such as documents fi1ed under seal." 

Rule 5(d) also may be used to anticipate a pervasive problem. Filing discovery materials, 
when that happens, invokes all the limits of the proposed E-Govemment Act rule. Apparently 
depositions, responses to interrogatories, documents (including computer-generated information), 
requests for admission, and perhaps even reports ofRule 35 examinations, must be redacted. Rule 
5(d) might be amended to provide a reminder of the duties imposed by Rule "5.2." 

Amendments designed to limit fi1ing requirements or to expand sealing practices must be 
approached with great care. It does not seem likely that these topics should be made part of the 
initial E-Govemment Act rules process, unless it seems appropriate to amend Rule 5(d) to refer to 
the Rule 5.2 duty to redact discovery materials when fi1ed. 

Rule] O. Rule] O(a) provides that "the title of the action shall include the names of all the parties." 
This provision is at odds with subdivision (a)(2) ofthe proposed rule, which permits only the initials 
ofa "minor child." It might be desirable to add a cross-reference to Rule "5.2." (The E-Government 
Act might provide an occasion for reconsidering the question ofpseudonymous pleading. There has 
not been any enthusiasm in recent years for considering an amendment that would attempt to guide 
this practice. But electronic access may suggest further consideration, particularly if it is easily 
possible to search court filings along with all other online materials that refer to a named person.) 

Special problems arise from Rule] O(c), which indirectly reflects the practice of attaching 
exhibits to a complaint. The exhibit must be redacted to conform to Rule "5.2." It is difficult to 
guess whether this requirement will impose significant burdens in effecting the redaction, or whether 
there may be practical difficulties. If Rule "5.2(b)" survives, permitting filing of the complete 
complaint and exhibits under seal, these difficulties may be substantial1y reduced. 

Again, it is difficult to frame amendments beyond a possible reference to, Rule 5.2 in Rule 
1O(a). 

Rule 11. The Minutes of the E-Govemment Subcommittee meeting reflect discussion of the 
question whether Rule 1 ] should be !lamended to contemplate violations ofthe privacy/access rules. 
Judge [Jerry A. Davis] noted that CACM had reviewed this issue and determined that Rule 11 
already covers any arguable violation ofthese policies and that it is better to leave it to the discretion 
of the courts as to how to deal with violations or abuse of any new rule regarding electronic fi1ing. 
The Subcommittee agreed with this assessment." 

Civil Rules October 2004 Agenda: October 7 
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Rule 11 (b)( 1) states that an attorney or party presenting a paper to the court certifies that it 
is not presented for any improper purpose. If it is desirable to use Rule 11 or any other rule of 
procedure to reach liability for such acts as purposefully filing a defamatory pleading, the present 
language seems adequate. The determination whether to bend Rule 11 to this purpose at all will be 
difficult - it at least approaches substantive questions ofdefamation liability, the right to petition 
courts, and privilege. It would not be wise to take on these issues by amending Rule 11, unless it 
be to disclaim any attempt to answer them. 

Rule 12(t). The agenda includes a pending question addressed to the effect ofa Rule 12(f) order to 
strike "from any pleading any insufficient defense or any redundant, immaterial, impertinent, or 
scandalous matter." Is the stricken material physically or electronically expunged? Or is it preserved 
to maintain a complete record, for purposes of appeal or otherwise, but sealed? Electronic access 
to court files may make this question more urgent, but there is no apparent change in the principles 
that will guide the answer. 

Rule 12(f) could be amended to refer directly to an order to strike information that violates 
Rule "5.2." Authority to strike seems sufficiently supported, however, both by present Rule 12(f) 
and by the implications ofRule "5.2." 

Rule 16. Rule 16(b) or (c) might be amended to incJude scheduling-order directions or pretrial­
conference discussion of electronic-filing issues. The most apparent subjects would be limiting 
filing requirements orpermitting filing under seal. Care would need to be taken to avoid interference 
with the purposes of the E-Government Act. But there may be an advantage, particularly in early 
years, fromassuring that parties and court think ofthe privacy and security issues that may arise from 
electronic access. 

Rule 26 or Other Discovery:. Rule 5(d) limits on filing discovery materials are noted above. It is 
conceivable that a reminder ofE-Government Act access - and the need to redact filed documents 
to comply with Rule "5.2" - should be added somewhere in the discovery rules as well. 

The protective-order provisions ofRule 26( c) do not seem to need amendment. They provide 
ample authority to respond on a case-specific basis "to protect a party or person from annoyance, 
embarrassment, oppression, or undue burden or expense * * *." 

Rule 56. Summary-judgment affidavits are among the papers covered by Rule "5.2." It would be 
possible to add a cross-reference to Rule 56. 

Rule 80(c). Rule 80(c) - inevitably part of the future project to reconcile the Civil Rules with the 
Evidence Rules - states that whenever stenographically reported testimony is admissible in 
evidence at a later trial, it may be proved by the transcript. Although the proofmight incJude filing, 
and a corresponding need to redact under Rule "5.2," there is no apparent need to amend Rule 80(c) 
to refer back to Rule "5.2." 

Civil Rules October 2004 Agenda: October 7 
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I MEMORANDUM TO ADVISORY COMMITTEE ON CIVIL RULES 

SUBJECT: Status o/CMlECF Project and Study o/Cost-Savings Associated With It 

I have attached a report on the status of the Court ManagementlElectronic Case Filing 
project (CMIECF) and a study containing information on cost-savings associated with the 

I project. 

The three-page report describes the status of the CMlECF implementation in the federal I 	 courts as of June 2004. It is operational in 123 courts, including 75 bankruptcy courts and 48 
district courts. "Another 16 bankruptcy courts and 29 district courts are in the process of rolling 
out the system." Attorney participation is impressive with 88,000 using it to make over 3 million I 	 docket entries. In general, the report gives the project a glowing stamp of approval. 

In 2003 the Judicial Conference's Committee on Information Technology requested a 

I 

I study "to determine whether electronic public access fees impact specifically attorney's 
acceptance of the CMIECF system." The study was conducted by a consulting firm, PEC 
Solutions, Inc. In determining whether assessing fees reduced attorney participation, the study 
examined the offsetting cost savings realized by attorneys using the system. A discussion of the 
attorneys' cost savings can be found on pages 8-9, 12, and 18-24. 

I 
The study provides some indirect information on the cost savings for courts. It 

documents the specific ways attorneys save money using the system, several of which likely will 

I apply to the courts, while others likely will result in less work for the courts. A discussion of 
revenue enhancements derived from CM/ECF for the courts is also given on pages 36-40. 

I 

I 	 John K. Rabiej 

Attachments, ( 

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY ... 
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Sharon D. Nelson, Esq. andJohn w. Simekaie the 
President and Vice Pt:.e,$ide,nt of Sensei Enterprises, 
Inc., (www.senseient..tdmX#iomputerforensics and 
legal technology firin pafied in Fairfax, VA· They con 
be reached by emailDfsensei@senseientcom or 
phone at 70J-J59·0700.te! 2004 Sensei Enterprises, 
Inc. 

A well deserved drum roll please! Without any 
fanfare, the Administrative Office of the U.S. 
Courts is quietly changing the way federal courts 
do business, court by court. When the AO first 
announced that it would have its case manage­
ment/electronic case filing system (CM/ECF) 
operational in aU federal courts by 2006, the pro­
nouncement was greeted skeptically: After all, state 
e-filing projects were bogged down, the economy 
wasn't cooperating, and the whole project' seemed 
extraordinarily massive. Thisisnowthelhird report 
the authors have compiled on the status of elec­
tronic filing in the federal courts, and it looks as 
though next year's report will announce the com­
pletion ofthe AO's mission, on time and on bud­
get. 

Here are the very impresslvestatistics: As of 
June 2004, CM/ECF was fully operational in 123 
courts, including 75 bankruptcy courts and 48 dis­
trict courts. Another 16 bankruptcy courts and 29 
district courts arc in the process of rolling out the 
system. CMjECF is rolled out in waves, with nine 
courts being rolled out every two months. 
Remarkably, the time line adopted at the initiation 
of this project in 1995 has remained largely in 
place. Also, remarkably, the cost of instituting the 
system has dropped, to about 550,000 per court, 
while the speed of the system has more than dou­
bled. This is partly due to reduced equipment cost 
and the conversion to a linux operating system. 

Gary Bockweg, the AO's Project Director for 
eM/ECF, reports that the AO has encountered 
only one significant delay, with respect to electronic 
filing in the appellate courts. Because the appellate 
court functionality differs greatly from district 

© 2004 Glasser l...egaIW~rk5 
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court functionality, the appellate courts defined 
sub,stantially different requirements for their . case 
management system. Rather than merely modifying 
existing district court software, as had been 
planned, the developers had to create a ",'holl}' new 
system for the appellate courts. It is also true that 
the appellate courts have not shown the depth of •
interest in electronic filing manifested by the bank­
ruptcy and district courts. This may have to do II 
with the fact that appellate courts tend to be more 
traditional or that due to the differences in their 
processes, appellate courts may not expect the same 
benefits that the district and bankruptcy courts arc •seeing. . 

The e-filing statistics for May 2004 are really 
striking. Some fourteen million cases were being 0,•handled by the CM/ECF system. A total of 88,000 
attorneys were using the system, and 127,000 new 
cases were opened. Some 3,300,000 docket entries II 
were made in May. On a humorous note, in this 
increasingly complex world, the AO found itself 
tagged by blacklists as a spammer when it sent out 
thousands of copies of the same e-mail notification •in the Enron case. The AO spent sometime trying 

to unravel the mess. But as is clearly evident from 
 II
the stats, this is a well-oiled machine in constant 

use. 


As the economy floundered, the federal courts 

continued to have funding available for their II 

CM/ECF implementation through revenue gener­

ated by the judiciary's "'PACER" (Public Access to 

Court Electronic Records) program, which gener­

ated approximately $27,000,000 in revenue last 
 •
year. Where does all the money come from? Many 

people are surprised to find that court data is 
 I 
invaluable to many industries, including credit card 

companies, banks, realtors, marketing 

companies-the list goes on and on. While there are 
 I 
no added fees for those filing electronically or 

receiving their one free access to any new filing in 

their own case, the court information is also made 
 )1
ayailable electronically to the public for a fee of 

IIE-Filing Report. 9 
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'yen cents per page. Understandably, the AD is 
pro-PACER and jts revenue generation. This m~y 
well stir a privacy concern for those whose data IS 

being sold, but at the moment, the public seems 
largely unaware that court data has become elec­
tronic gold. As Bockweg noted cheerfully, "We are 
pleased to have access to this money. Congress has 
authorized the judiciary to assess reasonable user 
fees for its electronic public access program, and 
this has enabled us to keep the service going." In 
tact, much of this data gathering is automated, and 
has become so intense that it has occasionally 
threatened to bog the system down. In response, 
the AO has asked some of the most active data 
gatherers to adjust their procedures so that the 
activity is done at night, when normal system access 
is low. It remains to be seen whether privacy advo­
cates ",ill cry "foul" at this source of revenue. 

Some el~ments of the federal e-filing system 
remain unchanged. The AO's philosophy has been 
to make e-filing permissive rather than mandatory. 
While that once seemed worrisome, and skeptics 
frcned that participation would lag, this train is 

I' ..,ow moving so fast that everyone seems eager to 
Jmp on board. 

Just as reported in previous installments, the 
AO is struggling mightily to stay current with the 
latest web browsers and doing a credible job, lag­
ging only slightly behind the most up-to-date ver­
sions. 

A~ aJso reported previously, the AO is playing a 
waiting game with XML and continuing to moni­
tor its progress elsewhere. One element of the 
CM/ECF system that surprises some observers is 
that it still uses a user 10 and password rather than 
digital signatures. /\s Bockweb notes, this simple 
system has been working just fine and has not thus 
far presented any security issues. Though he 
expects digital signatures to be adopted at some 
point in the future, there are no immediate plans 
for their adoption. 

One major change is that electronic commerce 

I has now been melded with the system, and more 

I 
and more courts are permitting fees to be paid 
online. 

The universality of the system seems to appeal 

I 
to a1l the courts using it, so fairly minimal use has 
been made of their ability to modify the code. 
More frequently, courts have supplemented the 
core (Ode with their own set of local instructions, 
news, and procedures. If the core code is touched, 
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the court modifying it is also responsible for han­
dling the replication and maintenance of the code 
in the event of a disaster recovery event. 

The "Public Access v. Privacy Rights" debate 
continues and Bockweb notes wryly that the AO is 
prepared to "shift with the "'rinds" as dictated by 
the changing methodologies of balancing both 
rights. In 2001, the Judicial Conference issued its 
rules in civil cases, requiring that "personal data 
identifiers" such as SociaJ Security numbers, dates 
of birth, financial account numbers, and names of 
minor children be modified or partially redacted. 
SociaJ Security cases were excluded from the system 
entirely. At that time, criminal cases were also 
generally excluded, but that has now changed. 

Public Access to Eledronic Criminal 
Case Files 

In March, 2002, the Judicial Conference 
approved the establishment of a pilot project that 
would allow 11 courts, ten district courts, and one 
court of appeals, to provide remote electronic 
access to criminal case files. A study of these courts 
conducted by the Federal Judicial Center did not 
find any instances of harm due to remote access to 

criminal documents. 
After further study and deliberation, the 

Judicial Conference adopted new policies with 
respect to remote access to criminal case files in 
September of 2003. In general, the policy states 
that documents that can be accessed at the court­
house should be accessible remotely. There are 
some restrictions. The policy states in part: 

Upon the effective date of any change in policy 
regarding remote public access to electronic crimi­
nal case file documents, it is required that personal 
data identifiers be redacted by the filer of the docu­
ment, whether document is filed electronically or in 
paper, as follows: 

1. Social Security numbers to the last four digits; 

2. Financial account numbers to the last four 

digits; 


3: Names of minor children to the initials; 

4. Dates of birth to the year; and 

5. Home addresses to city and state. 

The follo\ving documents are not to be includ­
ed in the public case file and are not made availablt: 
at the courthouse or via remote electronic access: 
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1. Unexecuted summonses or warrants of any 


kind; 


2. Pretrial bailor presentence investigation 

reports; 


3. Statements of reasons in the judgment of con­
viction; 

4. Juvenile records; 

5. Documents containing identifying information 
about jurors or potential jurors; 

6. Financial affida"its filed in seeking representa­
tion pursuant to the Criminal Justice Act; 

7. Ex parte requests for authorization of investiga­
tive, expert or other services pursuant to the 
Criminal Justice Act; and 

8. Sealed documents. 

Courts maintain the discretion to seal any doc­
ument or ca...e file SUR sponte. 

Security remains a constant concern, exacerbat­
ed by the injection of terrorist acthities as part of 
the daily culture. The AO works with the . 
Department of Homeland Security and the 
National Security Agency to secure court records, 
and thus far, has been very successful. The federal 
system utilizes a "'dirty" server accessible to the 
public with the coun's data residing on a "clean" 
server protected by a firewall. Thus far, the system 
has foiled hundreds of thousands of "rattlings at 
the doorknob'" though the AO is anything but 
complacent. As part of the national infrastructure, 
court records are potentially a valuable target for 
terrorists and the AO remains alert to the ever­
morphing potential security vulnerabilities. 
Currently, court databases are replicated in Virginia 
and Missouri, and further replications are anticipat­
ed. It may actually be safer to have data tor the 
Eastern part of the U.S. replicated in the West, and 

vice versa, a concept that is presently being studied. 
With current software, only a single replication is 
possible, but that software will shortly be replaced 
and multiple replications will then be possible, ·1 
thereby further reducing security risks. 

At one point, the Western District of Kentucky 
helped tcst the system by losing their outside serv­
er, and then activating the replicated data server. 
Their system failure resulted in a test of the AO's 
"failback" procedures, which raised concerns about 
the methodology used to return to a normal pro­
duction environment following a failover. The AO 
continues to work to make such transitions as 
smooth as possible. The AO has also allowed con­
trolled "white hacking," in which security special­
ists attempted to hack into the CM/ECF system. 
While the results mandated some minor fixes, the 
AO breathed a happy sigh of relief when the 
experts were unable to effect any major intrusions. 

Asked to sum up the general reacti()n, Bockweb 
notes happily, "It is rare to hear anything negative. 
Most courts seem to really enjoy the benefits and 
those who have already implemented are looking 
forward to getting more and more ·nice to have' 
features." Some states, stymied in their own e-filing 
efforts, have asked the AO for its CM/ECF system, 
but Bockweb notes that the AO can't afford to II 
devote staff resources to working with the states. 
Also, because the system hasn't been packaged as 
an "off the shelP' system, it would be very hard for II 
anyone else to bring it up state by state, or court 
by court, in accordance with local needs. Still, the 
AO is looking at the issues to see if it can ultimate­
ly assist the states. In the meantime, the "little .11 
engine that could'" keeps chugging along, and it 
looks very much a.... though it 'Nil! make it to the 
station on time .• 
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COMMITTEE ON COURT ADMINISTRATION AND CASE MANAGEMENT 

o/t/,e 


JUDICIAL CONFERENCE OF THE UNITED STATES 


HONORABLE JOHN W. LUNGSTRUM, CHAJR HONORABLE SANDRA L. LYNCH 
HONORABLE wn..LlAM G. BASSLER HONORABLESTEVEND.MERRYDAY 
HONORABLE PAUL D. BORMAN HONORABLE D..ANA DIAMOND ROVNER 
HONORABLE JAMES B. HAINES, JR. HONORABLESONlASOTQMAYOR 
HONORABLE TERRY J: HATIER, JR. HONORABLE JOHN R. 1UNHEIM 
HONORABLE ROBERT J. JOHNSTON HONORABLE T. JOHN WARD 
HONORABLE GLADYS KESSLER HONORABLE SAMUEL GRAYSON WJLSON 

October 25,2004 

Honorable Sidney A. Fitzwater 

United States District Court 

1520 Earle Cabell Federal BuUding and 

United States Courthouse 


1100 Commerce Street 

Dallas, TX 75242 


Dear Judge Fitzwater: 

I received a copy of a letter addressed to you from Peter D.Keisler, Assistant Attorney 
General, Civil Division, U.S Department of Justice dated October15, 2004, regarding the E­
Government Act and Immigration cases. Mr. Keisler explains that this letter is intended to 
provide the E-Government Rules Subcommittee with information in support of the Department's 
request that immigration cases be exempt from electronic filing and any associated redaction 
requirements in the privacy rules that the subcommittee is charged with drafting. Judge Jim 
Haines and I have reviewed the letter on behalf of the Committee on Court Administration and 
Case Management and our views regarding the Department's request are explained below. 
Please feel free to share this letter as you see fit with the various Advisory Committees as they 
consider the draft template at their meetings. 

We certainly do not doubt that there has been a notable increase in immigration cases 
making their way to the federal courts. Nor do we doubt that redacting personal identifiers from' 
lengthy administrative records in all of these cases would require an extraordinary amount of 

, time and resources. However, it appears to us that a great deal of the concern expressed over 
redaction relates to the practicality rather than the necessity of redactions. The increase in the 
number of cases appears to us to mitigate in favor of the greater access that would be achieved by 
e1ectronic availability of these cases. . 

That said, we propose a compromise provision that would exempt the administrative 
record in immigration cases from electronic filing, and associated redaction requirements, until 
such time as a system is perfected at the administrative level to redact the administrative record 



Honorable Sidney A. Fitzwater 
Page 2 

at the time it is prepared, but still require electronic filing, with any necessary redactions, for all 
documents prepared for original filing with the district or appellate court. This recognizes the 
unique concerns raised by the voluminous administrative records and is similar to the way 
administrative records are treated in Social Security cases. We are hopeful that this will be 
acceptable to the Department. 

Thank you for considering our opinion on this important issue. Please do not hesitate to 
contact me or Abel Mattos of the Court Administration Policy Staff at the Administrative Office 
on 202-502-1560 if you have any questions. 

Sincerely, 

~lJ. 

cc: 	 The Hon. Jim Haines 
The Hon. David Levi 
Abel Mattos 
John Rabiej 
Dan Capra 
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TARRANT COUNTY 

THOMAS A. WILDER 

DISTRICT CU:RK 

October 25,2004 

Lisa Hobbs 
Rules Attorney 
Supreme Court Building 
Room 104 
201 W. 14th 
Austin, Texas 78701 

Dear Lisa: 

Pursuant to our phone conversation, I am offering some comments for your consideration in 
drafting a rule for access to court records. 

The 16-3 vote taken at the Judicial Council meeting was posited as a vote for "free and 
unrestricted access" to court records as proposed by County Clerk Dianne Wilson vs. restricted 
access with a subscriber agreement as we do here in Tarrant County. Ms. Wilson and I both 
testified and answered questions about our respective systems. 

However, the document sent to me from Elizabeth Kilgo presents several problems that would 
negatively impact our current system in Tarrant County which was approved by our judiciary as 
evidenced by court orders included with the brief I sent you from Senator Chris Harris. Harris 
County would also have problems for the same reasons as I and should be contacting you as 
they are planning and have funded a system similar to mine which recently won a "Best 
Practices" award from the Texas Association of Counties. 

I am appreciative of the opportunity for input and offer the following comments that track what Ms. 
Kilgo sent you titled "Rule 14". 

Areas of major concern: 

14.5 (d)(1) 
Case records other than Court Created records 
This section seems to create a two tiered system that treats court-created records differently than 
other records filed in the case. If adopted, this would create real problems for the clerk who 
would have to split the imaged case file into two parts: one to be open with no subscriber 
agreement and the rest of the file to be under a subscriber agreement. This is not only 
unworkable due to backfile conversions that convert microfilm to imaged product and which 
contain the whole case file, at least that which is open to the public at the courthouse. It requires 

401 W. BELKNAP, FORT WORm,TEXAS 76196-0402 
(817)884-1574 
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a clerk to separate the paper case file into two parts which could result in confusion and 
inaccuracies. Also, a viewer of the documents would have to go to two places to view the whole 
file which is inefficient and more costly. Please consider making the whole case file that is open 
at the courthouse accessible from a remote computer only with a subscriber agreement and 
application that has appropriate information about the subscriber as we do here in Tarrant 
County. This system has been used for ten years with no misuse of court data and no breach of 
security. 

14.5 (d)(3) 

Family Code proceedings: 

Please consider deleting this section because if the paper file can be accessed at the courthouse, 

why penalize the remote user if they are required to sign a subscriber agreement, fill out an 

application and pay a reasonable fee. The doctrine of "practical obscurity" is maintained with this 

method and yet keeps the burden off the clerk of having to split the paper file when being imaged. 


14.6 (a)(5) 

Date of Birth: Prohibiting use of the date of birth creates another large problem. When someone 

searches a record especially a criminal record, date of birth is essential because we need a 

unique identifier to distinguish between people of the same name. No matter how unusual the 

name, we will have multiple "hits". Using date of birth allows us to select the appropriate 

individual and the remote user needs this even more. Court clerks have SS #'s in many cases 

but outside subscribers do not hence the need for date of birth so a subscriber won't pick the 

wrong person. Subscribers like employers, landlords, mifitary recruiters and others wouldn't want 

to deny some a job or apartment because they COUldn't differentiate between criminal histories of 

people having the same name. Also, there are many places to obtain date of birth so raising a 

barrier to the identity there in this way isn't very effective. Even allowing the use of the month and 

year as expressed in 14.6 (d)(2) would lower the accurate identification of criminal history 

searches since we could easily have people with the same name, month/year. The further 

delineation using the day is really needed. 


14.10 

Costs for copies of case records; 

Currently. we do not charge for copies of case records downloaded through our web access 

subscriber system since that privilege is included in our price of $35.00 per month that each 

subscriber pays. However, if it becomes the Supreme Court's decision to impose the cost 

contained in this section, our copy cost at the courthouse would be reduced from .35 to .12 

resulting in an immediate loss to Tarrant County of over $150,000 each year. Our authority to 

charge .35 per paper copy is derived form Government Code 51 .318 and 51.319 and our work 

flow study. Our cost is less that what the study says to be cautious. We have always taken the 

position that since judicial records are exempt form the Public Information Act, then they are also 

exempt from the fee schedule mandated by the Act. This fee schedule doesn't come close to the 

actual cost of copies and would cause an unfunded mandate that is both unfair and 

unnecessary. Why would the court want to inject itself into a local matter? Please consider 

deleting this section or Simply provide wording that would allow counties to set costs for remote 

access and/or paper copies that are consistent with 51.318 (8) and 51.319 (3). My judges require 

me to make arecommendation to Commissioner's Court each year about the price of the remote 

computer access. Commissioners' Court has accepted this recommendation for the last 10 

years. Of course, we make every effort to only break even at best on our paper copy charge and 

our charge for web access by our subscribers. 
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Finally, it should be noted that our county has probably had the most experience with remote 
access to court records and has successfully merged the interests of the legitimate information 
seekers with reasonable barriers to the "casual snoop" as one of my judges phrased it. We have 
spent a great deal of time studying and planning for our system to meet the needs of the 
employer. landlord, news media. law firms, non-profit groups needing background checks on 
volunteers. title companies. lenders and more with the concerns over identify theft. The other 
measures mentioned in the draft document from the Judicial Council also furthers this goal many 
of which I proposed or supported. By modifying the draft in the fashion that I have suggested, we 
can continue to refine the system and provide a good road map for other counties to follow as 
well as resolve in advance the contests that Tarrant County and others have had on a regular 
basis over access to court records. 

Regards, 

~I;JHvv~om Wilder 





CHARLES BACARISSE 
HARRIS COUNTY DISTRICT CLERK 

October 13, 2004 

Hon. Chief Justice and Justices 
Supreme Court of Texas 
P. O. Box 12248 
Austin, Texas 78711 

Ladies and Gentleman: 

I appreciate the opportunity provided my office to offer input to the draft report Public 
Access to Court Case Records in Texas. 

J recognize the importance and presumption that the public has related to accessing court 
case records and the essential need to implement technological advances. I too 
understand how these advances will increase accessibility to court documents and 
recognize concerns related to disseminating court case records that contain sensitive and 
personal information. 

In the course of developing and implementing remote access to civil court case records 
here in Harris County, we addressed concerns expressed by the Houston Family Bar 
Association by making family law orders available only to practicing family law 
attorneys who must obtain a log in and password. 

I do have concerns with some sections of the draft Rules ofJudicial Administration Rule 
14. Public Access to Case Records. I have outlined my concerns below and appreciate 
your consideration when approving and adopting these rules. 

301 FANNIN· P.O. Box 4651 • Houston, Texas 77210-4651 • (713) 755-5734 
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14.4 Public Access to Case Records. 
(a) Generally. 

Comment: This section seems to give the court(s) authority to establish my office hours 
of operation. I should have the sole responsibility to establish my office hours so long as 
those hours of operation are not in conflict with the court. I too have two sections within 
my offi ce wherein the hours of operation are 2417. I do not agree that the courts should 
have authority to establish my hours ofoperation. 

(c) Case-by-Case Basisfor Access to Case Records ill Electronic Form. 
Comment: Limiting an individual's electronic access to a case record only if the 

individual is able to identify the case record by the number of the case, the caption of the 
case, or the name of a party poses a problem. In many instances, an individual must first 
conduct an electronic record search to ascertain this information so they can continue 
their search and access the desired record. 

(g) Uniform treatment ofrequests. 
Comment: There are occasions when requests for public access to case records may be 
handled outside customary or uniform procedures. Depending upon the nature of the 
requests, volume or type of records, and time constraints, it may become necessary to 
step outside what is considered uniform procedures. This section should be deleted from 
the rules. 

14.5 Exemptions from Public Access. 

(d)(l) Case Records other than Court-Created Records. 
Comment: This section provides that remote access to case records, other than court­
created case records, may be granted only through a subscriber type system. The 
inference is that court-created case records are open for inspection remotely without 
having to go through a subscriber type system, although the proposed rule does not refer 
to court-created case records. It would be a problem if we are required to have these two 
record types kept separate within our records management system. Under this 
requirement, our case management system would be responsible for differentiating 
between court-created case records versus case records as defined in these proposed 
mles. There would likely be confusion and inaccurate designations due to the fact that 
some documents may be considered case records in a civil environment and the same 
documents may be considered court-created records in a criminal environment. 

(d)(3) Family Code Proceedings. 
Comment: More than 70% of our civil public requests for copies are related to family 
court proceedings, specifically requests for copies of a divorce decree. If sensitive and 
personal information is kept separate from the public record, there is no reason to restrict 
remote access to these types of records. 
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(f) Public Access to Part ofCase Record. 
Comment: It will be very costly and time consuming if we are required to redact a 
portion of any case record prior to making it available for public access. The court 
should either rule the entire record is accessible or the entire record is kept confidential or 
sealed. 

14.6 Sellsitive Data. 

(a)(5) date ofbirth 
Comment: The date of birth is an essential identiiier when conducting a criminal name 
search. It is often the only unique identifier available to help distinguish between people 
with similar names. Prohibiting remote access to or otherwise restricting the use of 
complete date of birth infonnation, when conducting a record search, will likely result in 
various public and private entities taking action based on inaccurate information as a 
result of not being able to distinguish between similar names. 

14.7 Disallowillg Public Access. 
Comment: This section seems to allow, one could conclude, to order, retroactive to the 
effective date of these rules, the redaction of sensitive or personal information within 
existing case records. If such sensitive or personal infonnation is a part of a public 
record at the time these rules are adopted, such records should be deemed accessible or 
the entire record should be ordered sealed or kept confidentiaL To redact a portion of a 
case record will be very costly and time consuming. 

Again, I appreciate the opportunity to provide input on this important issue. Please do 
not hesitate to contact me should you have any questions. 

R~t ' 

CHARLESBAC~ 

District Clerk 
Harris County, Texas 

CEB/WM/jtm 
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Lisa Hobbs 

om: Karl [karlw1962@yahoo.com] 
...,ent: Saturday, November 06, 2004 6:23 AM 
To: lisa.hobbs@courts.state.tx.us 
Subject: Comments on Public Access to Case Records Draft Rule 

Dear Ms. Hobbs: 

The following are comments to Rule 14. Public Access 
to Case Records: 

1. Under section 14.1, I would request that the 
following statement be added: There is a presumption 
that all Court/Case records shall be made available to 
the public pursuant to the Texas Constitution. 

2. I am in complete agreement regarding any 
limitations to data imaged or stored electronically. 

3. Under Section 14.5 a. & b., The rule should be 
renamed as follows: "Denial of Public Access" 

4. Under Section 14.5, As an officer of the Court, 
and in the interest of justice, I would request that 
the Rule be amended to allow licensed attorney's 
access to the actual court records without 
restrictions, unless the records are specifically 
sealed by the judge. 

Under Section 14.5, the rule should be amended to 
require the clerk to publish the actual citations of 
Federal and/or State laws which the clerk is relying 
upon to deny public access to court records. 

6. Under Section 14.5, public access should not be 
restricted based upon court rule. 

7. I am opposed to Section 14.6 in its entirety. In 
the interest of justice, and pursuant to Federal and 
State law it is not lawful to restrict what a person 
can place in a pleading to a Texas Court. There are 
currently adequate remedies in place that allow a 
judge to strike pleadings or to seal court records 
where appropriate. 

8. I would request that a Section be added that a 
allow a member of the public to appeal a clerk's 
restriction of court records to the administrative 
judge in the county where the case records are 
located. 

9. I am strongly opposed to Section 14.4 (h) that 

allows for identification of a requestor and believe 

that the public has a right to privacy in exercising 

their constitutional rights without unneccessary 

government interference. 


n~spectfully submitted, 

Karl Weston 
Attorney at Law 
PO Box 131991 
Houston, TX 77219 
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Message Page 1 of2 

Lisa Hobbs 

From: Tom Wilder [TWilder@TarrantCounty.com] 

Sent: Wednesday, November 10, 2004 3:13 PM 

To: Lisa Hobbs 

Subject: FW: Access to Court Records 

Lisa: 

Pursuant to my last e-mail of today, it appears that 14(e) on page 3 has in the last sentence "The conditions of 
use provisions may not apply to public access to the court-created records of the court". This would seem to 
prohibit us from including court-created records in a subscriber agreement which would contain the other 
prOVisions of 14( e). If this is the case, I would request deletion of the last sentence so that we could allow access 
to all our file under the protection of a subscriber agreement as we do today. This sentence seems to require a 
split file. 

Regards, 

Tom Wilder 

Thmnas A. Wilder 
Tarrant County District Clerl~ 
401 W. Bellmap, 3rd Floor 
Fort Worth, Texas 76196-0402 
dclerk@ta:r~ant:g()lulty,cql1J, 
ph: 811-884-1574 
Fx: 817-884-1484 

From: Tom Wilder 
Sent: Wednesday, November 10, 2004 2:02 PM 
To: 'Usa Hobbs' 
Subject: RE: Access to Court Records 

Lisa: 

This would still be a problem since our county clerk and sheriff are trying to put court data on free and open 
websites. Are you saying that local judges can order it to be combined as our current order requires for both 
county and district courts? In other words, can local court orders prevail for web access? 

Thanks, 

Tom 

Thomas A. Wilder 
Tarrant County District Clerl~ 
401 W. BeUmap, 3rd Floor 
Fort Worth, Texas 76196·0402 
J,clerk@tar!!!ntcQ!1nty.cgIn 
pll: 817-884·1574 
Fx: 817-884-1484 

From: Lisa Hobbs (mailto:Lisa.Hobbs@courts.state.tx.us] 
Sent: Wednesday, November 10, 2004 1 :00 PM 
To: Tom Wilder 

11110/2004 
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Message Page 2 of2 

Subject: RE: Access to Court Records 

Tom: 

I have finally had the chance to review your letter carefully and appreciate your input. I just wanted to let you 
know that, under my reading of the Proposed Rule 14, you would be able to have court-created records and party­
created records both available on your subscriber system. Rule 14(d)(l) is one of permission, not restriction. In 
other words, the rule allows a court to place court-created records online without a subscriber system, but does 
not require a county with a subscriber system to make court-created documents available without a subscriber 
system. 

Thanks, 
-- Lisa 

-----Original Message----­
From: Tom Wilder [mailto:TWilder@TarrantCounty.com] 

Sent: MondaYI October 251 2004 5:32 PM 

To: lisa.hobbs@courts.state.tx.us 

Cc: District Clerk 

Subject: Access to Court Records 


Lisa: 

Please consider the attached when drafting your rule. Our county has a tremendous amount of money 
invested in our E-Gov Systems including my web-access. By doing the rule as currently drafted by 
Elizabeth, we will have a negative impact on our revenue which is intended to partially pay for the system. 

I hope you will allow me to visit with you before the final draft goes to the court. 

Also, is there a meeting of the Rules Committee in November and, if so, when is it? 

Best Regards, 

Tom Wilder 

Thomas A. Wilder 

Tarrant County District Clerh 

401 W. Bellmap, 3rd Floor 

Fort Worth, Texas 76196-0402 

Jcle!:I~~ITant£9unty.com 
ph: 811-884-1574 

Fx: 811-884-1484' 


11110/2004 
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B. Findings from Survey of State Court Administrators 

Prior to discussing the findings of the survey of state court administrators, it first must be 

noted that the data from these surveys found in Tables 1,2 and 3 was collected and analyzed in 

September 2004. The issues of public access and privacy interests in electronic access policies 

governing court records were being debated in most states while this research paper was being 

written and many of the states responding to the survey of state court administrators have 

policies that were in some stage of development by their administrative offices or review by their 

states' highest courts. States that had electronic access policies already in place were also 

undergoing additional review of their existing policies with privacy interests at issue. By 

publication date of this research paper, May 2005, it is expected that the work of these states on 

their electronic access policies will have continued and the reader is advised to contact the 

respective state court administrative offices for updated information on that state's policy 

development and adoption. 

Most notably, the surveys demonstrated that of the 40 state court administrative offices 

that responded, 33 (83%) have statewide electronic access to court records policies in place or in 

some stage of development. Significantly, 85% of those policies have either been adopted since 

2002, when the CCJ/COSCA guidelines were published, or are currently undergoing review. All 

but one are the creation of the state court administrator's office or a committee appointed by the 

state's highest court; Virginia's policy was developed by a legislative committee. Most (70%) 

provided a period of public comment in the policy development process. 

With the exception of a very few, most courts responding to the survey do not publish 

pleadings or motions online. Rather the documents that receive the most public exposure via 

electronic access are those created by the court itself - its dockets, calendars, indexes, registers 

1 



of actions, and case dispositions. Only 12% of the responding states indicated that images of 

actual documents filed by parties with the court were made available by electronic access. 

Access to these documents in the other 88% of responding states' court files are still publicly 

available, but require an in-person visit to the courthouse to view the paper file or a public access 

terminal. Kentucky described its rationale on the differences in its policy based upon the 

distinctions between accessing electronic and paper records: 

The position of the Kentucky Court of Justice was simple - one requires you to 
go to a certain building to access the information and the Internet made the 
information available to the world. Restrictions are applied if you go to the 
courthouse by distance, hours of operation, operational needs of the court, etc. 
We simply applied reasonable restrictions based on the business interests of the 
court and public needs for access to the information. l 

Of those state court systems that have electronic access policies and completed the 

survey, there were few states that restricted access based on use of the information or provided 

different levels of access to information for different users. Some courts, however, did provide 

more information to members of the state bar in good standing and executive branch law 

enforcement officers, than they provided to the pUblic. Also, some state statutes prohibited 

commercial use of information acquired through the courts' electronic access systems. Most 

state courts that responded do provide bulk data access to court record information (65%). 

Seventy-nine percent of state courts that provide electronic access and completed the survey, 

charge a fee for electronic access to the court's records. 

A copy of the blank survey distributed to the members of the Conference of State Court 

Administrators is found at Appendix I. Tables 1, 2 and 3 follow this discussion and provide a 

1. 	 Survey response from Ed Crockett, General Manager, Pretrial Services, Kentucky 
Administrative Office of the Courts. 



comparative view of the survey responses. A more detailed examination of four of these states' 

policies and the processes used to develop those policies is described in the next section. 



TABLE 1 - State Court Administrator Survey Electronic Access Policy Development 
~~~~ ~-~ ~-~ 	 ~-~ 

STATES Responded Provides Has Statewide Policy Policy Opportunity 	 Current Status 
to Survey 	 Statewide Electronic Implemented Development for Public of Policy 

Electronic Access Policy (Revised) Process Comment 
Access 

--~ 

Alabama Yes Yes Yes 1988 AOC No 
~-~ 	

Impl(':mented 
Alaska Yes Yes Yes 1994 AOC No 	 Committee review 

(S.Ct. appt'd 
2003) 

Am. Samoa No 
Arizona Yes Yes Yes 1997 (1999) Ct. Comm. Yes Under review t:tj 

(draft 2002) (appJoval in 200S} ;"1J'J 
~-~ ~-~ 

Arkansas Yes No No (developing) N/A N/A N/A In development 	 ~ -!:Q­
"'l ­<::> ~California Yes Yes Yes 2002 (2004) Jud. Council Yes 	 ~<:i0l2ted e. (jColorado Yes Yes Yes 1998 Ct. Comm. Yes Under revision ~ <::> 

Connecticut Yes Yes Yes 2004 AOC Yes Adopted >= ~ :l
Delaware No ~>~ 
D.C. No 	

--~ 

"'Q.. .......+::. '" 9 ......~ _. SFlorida No 
<::> = l- _. t:tjGeorj;!;ia Yes No Yes (by statute) Under review 

Guam Yes Yes N~(developing) In development ~. ~-
Hawaii Yes Yes No (developing) (draft 2004) AOC Yes Under review ~~ 

~ <::> 
Idaho Yes No Yes (by rule) Under review 	 ~ "'l 

!!.1J'JIllinois No 
<::> = 

Indiana No 	 't:I ~ 
9 ~ Iowa 	 No S~ 

Kansas Yes No N~ (developing) N/A AOC Unknown In development 
c-~ 	 ~-~ -Kentucky Yes Yes Yes 2001 AOC No Adopted 

Louisiana No 
Maine Yes No No (developing) N/A Ct. Comm. Yes In development 
Maryland Yes Yes Yes 2004 Ct. Comm. Yes Adopted 
Massachusetts No 
Michi~an Yes No No N/A N/A N/A N/A 
Minnesota Yes Yes Yes 1987 (draft Ct. Comm. Yes Under review 

2004) 

Mississippi No 

Missouri Yes Yes Yes 1998 (2000) Ct. Comm. Unknown Adopted 




TABLE 1 (cont.) - State Court Administrator Survey Electronic Access Policy Development 

STATES Responded Provides Has Statewide Policy Policy Opportunity Current Status 
to Survey 	 Statewide Electronic Access Implemented Development for of Policy 

Electronic Policy (Revised) Process Public 
Access Comment 

Montana Yes No No N/A N/A N/A N/A 

Nebraska Yes Yes Yes 2003 Ct. Comm. No Adopted 

Nevada Yes No No N/A N/A N/A N/A 

New Hampshire Yes No No (developing) Ct. Comm. Yes In development 

New Jersey Yes Yes Yes 1996 Ct. Comm. Yes Adopted 

New Mexico No 
 M 
New York No 	 ;"'00 

n .... 
.... t>:INorth Carolina Yes Yes Yes Unknown AOC Unknown 	 "'II .... 
Q n>North Dakota Yes Yes No (developing) 	 Ct. Comm. Unknown Under review S. (j

No. Mariana lsI. Yes No No N/A N/A N/A N/A 	 n Q 
;>:::~Ohio Yes Yes No (developing) 	 Ct. Comm. Unknown In development 
n :l ;>

Oklahoma No ~;>t:d 
Oregon Yes Yes Yes 1991 (2003) AOC No Implemented "" c.. ~ 

~ ~aMPennsylvania Yes Yes Yes 1994 (1997) AOC No Adopted; new N 	 ::. 5f ....
policy in review ..... -. ...--­

n "" n'< :;- QPuerto Rico No 	 _ t>:I = 
..., ........
Rhode Island Yes Yes Yes 2002 (draft AOC Yes Under review n> Q •
~"'II'-'2004) 
!2.00

South Carolina Yes No No N/A N/A N/A N/A Q ::: 

South Dakota Yes No Yes 2004 AOC Yes Adopted "CI ~ a n>
Tennessee Yes No No N/A N/A N/A N/A ~'< 
Texas Yes No No (developing) (draft 2004) Ct. Comm. Yes Under review .... 
Utah Yes Yes Yes 1996 (draft Ct. Comm. Yes Under review I 

2004) 

Vermont Yes Yes Yes 2002 Ct. Comm. Yes Promulgated 
 I 

Virginia Yes Yes No (developing) Leg. Comm. Unknown In development 

Virgin Islands No 

Washington Yes Yes Yes 1995 (1999) Ct. Comm. Yes Under review 

West Virginia No 

Wisconsin Yes Yes Yes 2003 AOC No Implemented 

Wyoming Yes No No N/A N/A N/A N/A 




TABLE 2 State Court Administrator Survey - Information Available by Electronic Access and Method of Access 

STATES Responded Information Information Method of Bulk Data Bulk Data Distribution 
to Survey Available Restricted from Access Electronic Restricted Method of 

Electronically Electronic Access Access Bulk Data ;-; 

= Alabama Yes Case info. No Internet No N/A N/A 0'.,
Alaska Yes Not decided Not decided Unknown Yes Unknown Unknown 3_.Am. Samoa No .... = 
Arizona Yes Case docs, hist. Yes Not online Yes Non-confid. Download o 

Arkansas Yes N/A N/A N/A N/A N/A N/A = 


>Calirornia Yes Civil case docs Yes Internet No N/A N/A < 
Other-docket !:.- .... rJ'1 

Colorado Yes ROA's Yes Internet No N/A N/A C" .... = = 
_!'I> 

Connecticut Yes Docket info. Yes Internet Yes Yes CD !'I> (j 
Delaware No ~2 
D.C. No trl:l 
Florida No ;">1-3

~Q.>Georgia Not decided Not decided Not decided Not decided Not decided Not decided 
~ 

Yes 6 3 0:;= _. ~w Guam Yes Docket info. Yes Internet Yes Yes Unknown n _.-. = trl 
tI.lHawaii Yes Docket info. No Internet Yes Yes Tape, FTP 

>::tNIdaho Yes N/A N/A N/A N/A N/A N/A n = n ....Illinois No !'I> 0 .,Indiana No ~ 

=rJ'1Iowa No == Q.~Kansas Yes Docket info. Yes Internet No N/A N/A 

Kentucky Yes Docket info. Yes Internet No 

!'I>

N/A N/A ~4 

Louisiana No e-
oMaine Yes N/A N/A N/A N/A N/A N/A Q. 

Maryland Yes Docket info. No 
---

Internet Yes Unknown Unknown o...,
Massachusetts No > n 
Michigan Yes N/A N/A N/A N/A N/A N/A n 

!'I> 
Minnesota Yes Ct-created docs Yes Internet Yes Yes Unknown tI.l 

tI.l 

Mississippi No 

Missouri Yes Docket info. Yes Internet No N/A N/A 




- -

--

TABLE 2 (cont.) -	 State Court Administrator Survey - Information Available by Electronic Access and Method of Access 

STATES 	 Responded Information Information Method of Bulk Data Bulk Data Distribution 

to Survey Available Restricted from Access Electronic Restricted Method of 
 .....Electronically Electronic Access Access Bulk Data ::I 

Montana Yes N/A N/A N/A N/A N/A N/A ~ ..,
Nebraska 	 Yes Docket info. Yes Internet No N/A N/A 3 

~Nevada 	 Yes N/A N/A N/A N/A N/A N/A -.... New Hampshire 	 Yes N/A N/A N/A N/A N/A N/A 
::I 
o 

New Jersey 	 Yes Docket info. No Publ.terml Yes No Tape or CD 
dial-up 	 ~ e:. r.nNew Mexico 	 No 

~ ~ 
New York 	 No a' ­

-~ 
North Carolina Yes Chg/dispo. Yes Pub1.term. Yes Yes Unknown ~ ~ 

a'oNorth Dakota 	 Yes Docket info. Yes Internet Yes No Download ~ = o-l 
No. Mariana lsI. Yes N/A N/A N/A N/A N/A N/A ~:l.> 
Ohio Yes N/A N/A N/A N/A N/A N/A ~ > 0:; 

!lQ.,t""
Oklahoma 	 No.j:::... ~ 3 t:'!'j 

.j:::... ::I .... NOregon Yes Docket info. Yes Internet Yes No Monthly CD .... ::I 
~ 1iIIIIIII.,..-...

Pennsylvania 	 Yes Docket info. Yes Internet Yes Unknown Unknown ""-~~ .". .., 0 
Puerto Rico No ~ ~ ::I 

Rhode Island Yes Case info. Yes Internet Yes No Monthly CD ~o~ ~ 
~ ..,

South Carolina 	 Yes N/A N/A N/A N/A N/A N/A ~ r.n 
South Dakota Yes Case info. Yes N/A No N/A N/A ::I = Q.,~
Tennessee 	 Yes N/A N/A N/A N/A N/A N/A 

s=~Texas Yes Not decided Not decided Internet Not decided Not decided Not decided 
~ 


Utah Yes Case histories Yes Internet Yes Yes Varies ::r
-oVermont Yes Docket info. Yes Internet No N/A N/A Q., 


Vir~inia Yes Case abstracts Yes Internet Yes Unknown File transfer o 

Virgin Islands No 

~ 


> 
Internet Yes Yes Qtrly. FTP ~Washington Yes Docket info. No ~ 


West Virginia No 
~ 


'" '" Wisconsin Yes Docket info. Yes Internet Yes No Download 

Wyoming Yes N/A N/A N/A N/A N/A N/A 




TABLE 3 - State Court Administrator Survey - Access by User, Use of Information, and Fee Information 
--------­

STATES Responded Electronic Access by Different Level Restriction on Methodor--Fees for 
to Survey Access Selected Users of Access by Access Based Restriction Access 

A vailable by the Only Different Users on Use 
Public 

Alabama Yes Yes No No No N/A Yes, varies 
Alaska Yes Not yet Not decided Not decided Not decided Not decided Not decided 

~~: ~~--~~~ >Am. Samoa 
~~~~ --------­

No I"l 
I"l

Arizona Yes Yes No No No N/A For bulk data t'!> 

'"(proS!:ammin~) '" 
Arkansas Yes N/A N/A N/A N/A N/A N/A ~ 
California 
----­

Yes Yes No No No No No ~OO 
Colorado Yes Yes No Yes On compiled Written Yes =t'!> -'"'I -data requests agreement 

...Cjt'!> 
~opnecticut Yes Yes Yes Yes No N/A For bulk data '" (":l 

Delaware No t'!>= = 
C"""1'"'1D.C. No """"­

Florida No =>~C'c..> 
+>. Georgia Yes Not decided Not decided Not decided Not decided Not decided Not decided '"'I a o::J 
VI Guam Yes Yes Yes Yes No N/A Not decided a :r t"' 

~ ;;. M 
Hawaii Yes Yes No No No N/A For bulk data 

~. :t ~-Idaho Yes N/A N/A N/A N/A N/A N/A = = 
IIIinois No ...= = = Indiana No '"'IQ.,OO 
Iowa No "!!jC 

t'!> ~ 
Kansas Yes Yes No No By statute Unlmown Not decided t'!> t'!> 

Kentucky Yes Yes No Yes Yes Agreement & No """"~ = tracking C' 
'"'I 

Louisiana No a 
Maine Yes N/A N/A NlA N/A N/A N/A =-Maryland Yes Yes No No No N/A For bulk data ~. 

=Massachusetts No 
Michi2an Yes N/A N/A N/A N/A N/A N/A-M;mnesota Yes Yes No Yes Yes Written For bulk data 

agreement 
Mississippi No 
Missouri Yes Yes No No No N/A No 



--

TABLE 3 (cont.) - State Court Administrator Survey - Access by User, Use of Information, and Fee Information 

STATES Responded Electronic Access by Different Level Restriction on Method of Fees for 
to Survey 	 Access Selected Users of Access by Access Based Restriction Access 

A vailable by the Only Different Users on Use 
Public 

Montana Yes N/A N/A N/A N/A N/A N/A 

Nebraska Yes Yes No No Yes Subscription Yes 
 > 
Nevada Yes N/A N/A N/A N/A N/A N/A 	 f'l 

f'l 

New Hampshire Yes N/A N/A N/A N/A N/A N/A !'!) 
rIJ 
rIJ 

New Jersey Yes Yes No Yes (Attnys) No N/A Bulk data 
~ New Mexico No 

New York No ~oo 
!'!) ­North Carolina Yes Yes No No No N/A No 	 ~ = 
~ -

North Dakota Yes Yes No Yes (Attnys) Yes Directive Bulk data ~~ 
No. Mariana lsI. Yes N/A N/A N/A N/A N/A N/A 

!'!) 


Ohio Yes N/A N/A N/A N/A N/A N/A ° = ° 
~
::;::1..>

Oklahoma No =>= 
Oregon Yes Yes No No No N/A Yes 	 ~c..~ 

.j:::.. 	 ~ 3 tJ!j 
0'\ Pennsylvania Yes Yes No Yes (Gov't) No N/A Yes 3 S· w 

Puerto Rico No 	 ~ ~.~ .......... ~ 

Rhode Island Yes Yes No No No N/A Yes ° ~ ° 
South Carolina Yes N/A N/A N/A N/A N/A N/A 	 === ~=0-:"" 
Soutb Dakota Yes Yes No No No N/A Yes 	 =~ c..OOTennessee Yes N/A N/A N/A N/A N/A N/A . 

~= 
Texas Yes Yes No No No N/A Yes 	 !'!) ~ 

!'!) !'!)

Utah Yes Yes No No No N/A Yes ..... ~ 
Vermont Yes Yes Yes Yes Yes SCA Review Yes = 

~ 
(CrimJust) 	 ~ 

3Virginia Yes Yes No No No N/A No =_.
Virgin Islands No -
Washington Yes Yes No Yes Yes Directive Yes 	 ° = 

(Crim.Just) 

West Virginia No 

Wisconsin Yes Yes No Yes No N/A Bulk data 


(DistAttny) subscription 

\VY(lJ!li-'!.L Yes N/A N/A N/A N/A N/A N/A 






DALE 	WAINWRIGHT 

JUSTICE 

THE SUPREME COURT OF TEXAS 

P.O. Box 12248 

AUSTIN, TEXAS 78711 

(512) 463-1332 P 

November 8, 2004 (512) 936-2308 F 

Mr. Charles 1. Babcock 
Jackson Walker LLP 
1401 McKinney, Suite 1900 
Houston, TX 77010 

Re: 	 Exhibits in Court Reporter's Records 

Dear Chip: 

The Court would like the Advisory Committee to study the attached memorandum 
from Frank Montalvo, dated April 13, 2002. Judge Montalvo, who formerly chaired the 
Court Reporter's Certification Board, recommended that the Uniform Format Manual for 
Court Reporters, as well as any related court rules, be amended to clarify that any exhibit 
admitted, tendered in an offer of proof, or offered in evidence should be a part of the court 
reporter's record. In response to this recommendation, Lisa has drafted proposed revisions 
to several rules and court orders, including TRCPs 75a & 75b, the order issued under TRCP 
14b, and TRAP 13.1. The Court would like this added to the agenda for discussion in the 
Nov. 12 SCAC meeting, if possible. 

As always, thank you for all the hard work you do for the Court. 

Sincer;JY' . 

/);fL /du4~~ 
}. Dale Wainwright (;1 , f 

cc: 	 Court 
Lisa Hobbs, Rules Attorney 

NOT PRINTED OR MAILED AT STATE EXPENSE 



COURT REPORTERS 
Cbair.mD 	 Executn,t Director 

CERTIFICATION BOARD 
FRANK MONTALVO 	 MICHELE HENRICKS 

Director of AdministntionMEMORANDUM 
MICHAEL COHEN SHERYL JONES 
WENDY ROSS 

Adrninistratne A.s.tiJtantALBERT AL.!....~Q;'~ Thomas R. Phillips, Chief Justice BAll.BARA ..nUMLIlIlU: 
JUDY MILLER 	 DENISE HANCOCK 
MONICA SEELEY 	 Justices - Supreme Court 
ANNA RENKEN 
KJM11NDAU.. 

Frank Montalvo ~O~ON From: 

MICHELLE HEltRERA District Judge, 288th District Court 

MOLLY L. PELA 

Chainnan, Court Reporters Certification Board 

Subject: 	 PROPOSED MlSCELLANEOUS ORDER 
Request Approval of Revised Uniform Format Manual 
Effective September 1, 2002 

Date: 	 August 13, 2002 

Dear ChiefJustice Phillips and Justices of the Supreme Court: 

The Board requests consideration by the Supreme Court of the following proposed 
Miscellaneous Order: 

Approval ofRevisions to the Uniform Format Manual 
for Texas Court Reporters 

The current manual was first adopted for use by the Supreme Court in 1999. The Board 
approved revisions to the manual at the Board meeting on July 27, 2002, and is now 
submitting a draft for the Court's approval. 

There is one area of confusion regarding exhibits that the Board respectfully requests a 
detennination be made by the Supreme Court as to what language is applicable in 
accordance with Texas Statutes and Rules. 

There appears to be a conflict between Rules 75a of the Texas Rules of Civil Procedure 
and Rule 14b. 75a says, "The court reporter or stenographer shall file with the clerk of 
the court all exhibits which were admitted or tendered on a bill of exception during the 
course of any hearing, proceeding, or trial." 

In the Supreme Court's Order relating to retention and disposition of exhibits, it says, "In 
compliance with the provision of Rule 14B, the Supreme Court hereby directs that 
exhibits offered or admitted into evidence shall be retained and disposed of by the clerk 
of the court." 

Post omce Box 13131, Auslin TX 78711·3131 
(512) 463-1630, ellt. 0 FAX (512) 463·1117 

Email: info@crcb.sUlte.b:.ul 
Website: wwwk:rcb.state.tx ••u.s 

http:wwwk:rcb.state.tx
mailto:info@crcb.sUlte.b:.ul
http:Cbair.mD


Supreme Court 
CReB - Revised Uniform Format Manual 
August 13,2002 

Under the Government Code Section 52.045(b)(1), it states, "'the evidence offered in the 
case." 

Provided in the draft copy are three figure 5 pages (certification page for Texas CSRs) 
and three figure 6 pages (certification page for exhibits), on which the language regarding 
exhibits is presented three ways, " admitted or tendered" OR "offered" OR my 
recommendation, "admitted, tendered in an offer of proof or offered into evidence". 

Examples are as follows: 

Figure 5, example 1: "I further certify that this Reporter's Record of the proceedings 
truly and correctly reflects the exhibits, if any, admitted or tendered on an offer of 
proof." 

OR 

Figure 5, example 2: "I further certify that this Reporter's Record of the proceedings truly 
and correctly reflects the exhibits, if any, offered into evidence." 

OR 

Figure 5, example 3 (my recommendation): "I further certify that this Reporter's Record 
of the proceedings truly and correctly reflects the exhibits, if any, admitted, tendered in 
an offer of proof or offered into evidence." 

Figure 6, example 1: " ... do hereby certify that the foregoing exhibits constitute true and 
complete duplicates of the original exhibits, excluding physical evidence, admitted or 
tendered on an offer ofproof into evidence ..." 

OR 

Figure 6, example 2: " ...do hereby certify that the foregoing exhibits constitute true and 
complete duplicates of the original exhibits, excluding physical evidence, offered into 
evidence ... " 

OR 

Figure 6, example 3 (my recommendation): " ... do hereby certify that the foregoing 
exhibits constitute true and complete duplicates of the original exhibits, excluding 
physical evidence, admitted, tendered in an offer of proof or offered into evidence ..." 

2 




Supreme Court 
CRCB - Revised Uniform Format Manual 
August 13, 2002 

Reporters across the state continue to debate the issue as to whether they are required to 
retain and include in the Reporter's Record on appeal all exhibits offered or only those 
admitied into evidence. The Courts' decision on which form to include in the Uniform 
Format Manual will clarify the issue. I would respectfully suggest the appropriate 
language should be, " ... admitied, tendered in an offer of proof or offered into 
evidence ..." 

Enclosed is a draft of the revised Uniform Format Manual and a proposed order, for your 
convenience. 

Ifwe may be of further assistance, please do not hesitate to contact Michele Henricks at: 
Phone: (512)463-1747 

Email: Michele.henricks(a).crcb.state.tx.us 

Thank you very much for your consideration in this matter. 

~' ~~ 
Chairman, CRCB 

FMlmlh 

Enclosure(s) 
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PROPOSED AMENDMENTS RELATING TO 

EXHIBITS TO INCLUDE IN REPORTER'S RECORD 


November 11,2004 



PROPOSED AMENDMENTS TO THE 

TEXAS RULES OF CIVIL PROCEDURE 


Rule 75a Filing Exhibits: Court Reporter to File with Clerk 

The court reporter or stenographer shall file with the clerk of the court all exhibits which were 
admitted, tendered in an offer ofproof, or offered in evidence or tendel ed 011 bill ofexeeption during 
the course of any hearing, proceeding, or trial. 

Rule 75b Filed Exhibits: Withdrawal 

All filed exhibits admitted,. in evidence 01 tendered in an offer of proof, or offered in evidence 'On 

bill ofexeeption shall, until returned or otherwise disposed ofas authorized by Rule 14b, remain at 
all times in the clerk's office or in the court or in the custody ofthe clerk except as follows: 

(a) The court may be order entered on the minutes allow a filed exhibit to be withdrawn by any 
party only upon such party's leaving on file a certified, photo, or other reproduced copy ofsuch 
exhibit. The party withdrawing such exhibit shall pay the costs of such order and copy. 

(b) The court reporter or stenographer of the court conducting the hearing, proceedings, or trial 
in which exhibits are admitted, tendered in an offer ofproof, or offered in evidence, shall have 
the right to withdraw filed exhibits, upon giving the clerk proper receipt therefor, whenever 
necessary for the court reporter or stenographer to transmit such original exhibits to an appellate 
court under the provisions ofRule 379 or to otherwise discharge the duties imposed by law upon 
said court reporter or stenographer. 

PROPOSED AMENDMENTS TO THE 

TEXAS RULES OF APPELLATE PROCEDURE 


13.1. Duties of Court Reporters and Recorders 

The official court reporter or court recorder must: 

*** 

(b) take all exhibits admitted, tendered in an offer ofproof, or offered in evidence during a 
proceeding and ensure that they are marked; 

*** 

Page -1­



The Order Relating to Retention and Disposition ofExhibits dated July 15, 1987, effective January 
1, 1988, is amended as follows: 

Supreme Court Order Relating to Retention and Disposition of Exhibits 

In compliance with the provisions of Rule 14b, the Supreme Court hereby directs that 

exhibits offered 01 admitted, tendered in an offer of proof, or offered in into-evidence shall be 

retained and disposed ofby the clerk of the court in which the exhibits are filed upon the following 

basis. 

[This order shall apply only to ... ] 

Page -2­



The Uniform Format Manual for Texas Court Reporters is amended as follows: 


OFFICIAL REPORTER'S RECORD - CERTIFICATION PAGE FOR TEXAS CSRs- 5 


THE STATE OF TEXAS 


COUNTY OF ACOUNTY NAME 


I, AREPORTER'S NAME, Official/Deputy Official Court Reporter 

and r the A### District Court of ACounty Name County, Texas, 

do hereby certify that the following contains a true and correct 

transcription of all portions of evidence and other proceedings 

requested in writing by counsel for the parties to be included 

this volume of the Reporter's Record, in the above-styled and 

numbered cause, all of which occurred in open court or in chambers 

and were reported by me. 

I further certi that this Reporter's Record of the 

proceedings truly and correctly reflects the exhibits, if any, 

admitted, tendered in an offer of proof, or offered in evidence. 

* I further certify that the total cost for the preparation of 

this Reporter's Record is $ and was paid/will be paid by 

WITNESS MY OFFICIAL HAND on this, the day of 

AREPORTER'S NAME, Texas CSR A#### 

Expiration Date: A##/##/## 

Official Court Reporter, A### District Court 

ACounty Name County, Texas 

AAddress 

ACity, AState AZ 

A(###l ### - #### 

(* To be included only in the final volume of the original of the Reporter's Record) 
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OFFICIAL REPORTER'S RECORD - CERTIFICATION PAGE FOR EXHIBITS - figure 6 

TRIAL COURT CAUSE NO(S). A##_###I A##_### 

"'PLAINTIFF(S) I IN THE DISTRICT COURT 

VS. ACOUNTY NAME COUNTY I TEXAS 

ADEFENDANT(S) A### JUDICIAL DISTRICT 

II AReporter's Name l Official Court Reporter in and for the "'### District 

Court of "County Name County, Texas, do hereby certify that the following 

exhibits constitute true and complete duplicates of the original exhibits l 

excluding physical evidence I admitted, tendered in an offer of proof, or offered 

in evidence during the AProceeding Name in the above-entitled and numbered cause 

as set out herein before the Honorable "Judge's Name, Judge of the "### District 

Court of ACounty Name CountYI Texas, and a jury trial, beginning "Month "Date l 

"Year. 

* I further certify that the total cost for the preparation of this 

Reporter1s Record is $ and was paid/will be paid by 

WITNESS MY OFFICIAL HAND on this l the day of _______________ 

"'REPORTER'S NAME, Texas CSR A#### 

Expiration Date: "'##/##/## 

Official Court Reporter, "### District Court 

"County Name County, Texas 

AAddress 

ACitYI "State "'Zip 

"(###) ### - #### 

(* To be included only in the final volume of the original of the Reporter's Record) 
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ATTORIIIE'o'S &. CO<.lNSELOI2.S 

1401 Mo;Kiru.l.cy Street, Suire 1900 
Charles L. BabcockHow.ton. Texas 77010 * 

(713) 152-4210 (Direct Dial) 1W
(713) 752·4200 • tax (713) 752-412\ (713) 308-4110 (Direct Fax) 

\lI'ww.jw.com 	 JACKSON ·WAT.T<F.R. t.L.l'. cbabcock@jw.c;om 

November 10, 2004 

By Facsimile 
Justice Dale Wainwright 
The Supreme Court of Texas 
P.O. Box 12248 
Austin, TX 78711 

Re: 	 Exhibits in Court Reporter'S Records 

Dear Justice Wainwright: 

I am in receipt of your letter of November 8, 2004 regar~ exhibits in court 
reporter's records. The agenda for this Friday's Supreme Court Advisory Committee 
meeting has already been posted; however, we will post Mr. Montalvo's report on the 
website and discuss it at our Friday meeting. Normally, a matter su~h as this would be 
referred to our subcommittees for further discussion. I will refer this tP the Rule 15·165a 
Subcommittee and ask David Jackson, our court reporter representative, to join as one of 
its members. If you would like to handle this differently, please don';t hesitate to let me 
know. 

Very truly YOUl'S, 

Ch~BabCOCk 
CLB:abs 

cc: 	 Justice Nathan Hecht 
Lisa Hobbs. Rules Attorney 

Austill 
Do.lh.' 
Fun \V,.rrn 
HO\I~l,,'n 

Ricnord.lo", 
$;\1\ .An~do 

S..l1'1 t\ntonLC' 
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