SCAC MEETING AGENDA - DAY 1
Friday, April 28, 2017
10:00 a.m.

Location: Texas Associations of Broadcasters
502 E. 11" Street, #200
Austin, Texas 78701
(512) 322-9944

1. WELCOME (Babcock)

2. STATUS REPORT FROM CHIEFJUSTICE HECHT

Chief Justice Hecht will report on Supreme Court actions and those of other courts related to
the Supreme Court Advisory Committee since the February 3 meeting.

3. DISCOVERY RULES
171-205 Sub-Committee Members:

Robert Meadows - Chair

Hon. Tracy Christopher — Vice

Prof. Alexandra Albright

Hon. Jane Bland

Hon. Harvey Brown

David Jackson

Cristina Rodriguez

Hon. Ana Estevez

Hon. Kent Sullivan
@) April 24, 2017 Discovery Subcommittee letter of B. Meadows
(b) Discovery Subcommittee Proposed Amendments, Jan. 2017
(©) State Bar of Texas Committee on Court Rules Proposed Spoliation Rules

4. PROPOSED APPELLATE SEALING RULE AND RULE 76a
Appellate Sub-Committee Members:
Prof. Bill Dorsaneo — Chair
Pamela Baron — Vice
Hon. Bill Boyce
Hon. Brett Bushy
Prof. Elaine Carlson
Frank Gilstrap
Charles Watson
Evan Young
Scott Stolley
(d) April 25, 2017 TRAP 9 and 10 Revisions
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SCAC Agenda

Friday, April 28, 2017

5. AMENDMENTS TO THE JUSTICE COURT RULES

Rules 523-734 Committee Members:

O. C. Hamilton — Chair
L. Hayes Fuller — Vice Chair
Eduardo Rodriguez

6. AMENDMENTS TO THE CODE OF JUDICIAL CONDUCT

7. WHETHER THE DEADLINES PRESCRIBED BY RULE 53.7 OF THE RULES OF

Legislative Mandates Committee Members:

Jim Perdue, Jr. — Chair
Hon. Jane Bland — Vice Chair
Hon. Robert Pemberton
Prof. Elaine Carlson
Pete Schenkkan

Hon. David L. Evans
Robert Levy

Hon . Brett Busby
Wade Shelton

Richard Orsinger
Kennon Wooten

APPELLATE PROCEDURE ARE JURISDICTIONAL; PROCEDURE FOR FILING

LATE PETITION DUE TO INEFFECTIVE ASSISTANCE OF COUNSEL

18213989v.1 099908/00003

Appellate Committee Members:

Prof. Bill Dorseano — Chair
Pamela Baron — Vice Chair
Hon. Bill Boyce

Hon. Brett Busry

Prof. Elaine Carlson

Frank Gilstrap

Charles Watson

Evan Young

Scott Stolley
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SCAC MEETING AGENDA - DAY 2
Saturday, April 29, 2017
9:00 a.m.

Location: Texas Associations of Broadcasters
502 E. 11" Street, #200
Austin, Texas 78701
(512) 322-9944

1. TEXAS RULES OF CIVIL PROCEDURE 21a, 21c, 57 and 244

Rules 15-165a Committee Members:

Richard Orsinger — Chair
Frank Gilstrap — Vice
Prof. Alexandra Albright
Prof. Elaine Carlson
Nina Cortell

Prof. Bill Dorsaneo

0. C. Hamilton

Pete Schenkkan

Hon. Anahid Estevez

(e) Report on Suggested Changes to TRCP 21a, 21¢ & 57

2. AMENDMENTS TO THE STATE BAR RULE

Judicial Administration Committee Members:

Nina Cortell — Chair

Hon. David Peeples — Vice Chair
Prof. Lonny Hoffman

Hon. Tom Gray

Hon. Bill Boyce

Hon. David Newell

Kennon Wooten

()] Memorandum To Full Committee

18213989v.1 099908/00003
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King & Spalding LLP
I{ING & SPALDING 1100 Louisiana, Suite 4000
Houston, TX 77002-5213
Tel: +1713 751 3200
Fax: +1 713 751 3290
www.kslaw.com

Robert Meadows

Partner

Direct Dial: +1 713276 7370
Direct Fax: +1 713 751 3290
rmeadows@kslaw.com

April 24,2017

Supreme Court Advisory Committee

c/o Mr. Charles L. “Chip” Babcock

Chair, Supreme Court Advisory Committee
Jackson Walker L.L.P.

cbabcock@jw.com

Re: Discovery Subcommittee Proposed Amendments to Part II, Section 9 of the
Rules of Civil Procedure

Dear Advisory Committee Members,

On behalf of the Discovery Subcommittee, we again refer you to our recommended
changes to Part II, Section 9 of the Rules of Civil Procedure, incorporating discussion from
September’s SCAC meeting. This is the same material circulated prior to the January SCAC
meeting. As discussed at the last meeting, while perhaps not binding, we seem to have
agreement in the SCAC on the changes that now appear in the proposal on the following key
matters:

Increase Level One amount in controversy

Level Three mandatory conference

Remove “good cause” requirement for modifying discovery procedures
Eliminate references to fax, and add e-mail requirements

Mandatory initial disclosures

Proportionality and relevancy

The Discovery Subcommittee’s recommended changes on the following key topics have
not been discussed by the SCAC:

Requests for production and inspection
Interrogatories

Admissions

Depositions



April 24,2017
Page 2

e Physical and Mental Examinations

With regard to Spoliation, the Discovery Subcommittee is in agreement that the language
of Federal Rule of Civil Procedure 37(e)—modified slightly—should be added to our sanctions
rule (Rule 215). Our Subcommittee does not recommend the adoption of the proposed rule by
the State Bar of Texas Committee on Court Rules (attached), and other recommendations on a
Spoliation rule (that deal with duty, notice, the mechanism for seeking redress from the court and
punishment) remain under consideration.

Regards,

4
Robert Meadows

Enclosures



Key:

Texas Supreme Court Advisory Committee
Discovery Subcommittee Proposed Amendments
January 2017

Changes approved by SCAC in September 2016 are in yellow highlight in the draft.
Deletions approved by SCAC have been removed from the draft.

Previous suggestions that were rejected by the SCAC have been removed.
Discovery Subcommittee suggested changes are underlined.
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General Rules and Disclosures, Stipulations about Discovery Procedure:

Tex. R. Civ. P. 190-194, 205

RULE 190. DISCOVERY LIMITATIONS

190.1 Discovery Control Plan Required.

Every case must be governed by a discovery control plan as
provided in this Rule.

(a) Initial Pleading. A plaintiff must allege in the first numbered
paragraph of the original petition whether discovery is intended
to be conducted under Level 1, 2, or 3 of this Rule.

(b) Change by Court Order. On motion and showing of good
cause by a party, the court may change the level designated by

the plaintiff.

190.2 Discovery Control Plan - Expedited Actions and Divorces
Involving $100,000 or Less (Level 1)

(a) Application. This subdivision applies to:

(1) any suit that is governed by the expedited actions
process in Rule 169; and

(2) unless the parties agree that rule 190.3 should apply
or the court orders a discovery control plan under Rule
190.4, any suit for divorce not involving children in which
a party pleads that the value of the marital estate is more
than zero but not more than $100,000.

(b) Limitations. Discovery is subject to the limitations provided
elsewhere in these rules and to the following additional
limitations:

(1) Discovery period. All discovery must be conducted
during the discovery period, which begins when the suit is
filed and continues until 180 days after the date the initial

dlsclosures are due.the first requestfor discovery-of any

(2) Total time for oral depositions. Each party may have

Amended to clarify the
method for changing the
discovery level.

Amended due to mandatory
initial disclosures.




no more than six hours in total to examine and cross-
examine all witnesses in oral depositions. The parties may
agree to expand this limit up to ten hours in total, but not
more except by court order. If one side designates more
than one expert, the opposing side may have an
additional two hours of total deposition time for each
additional expert designated. The court may modify the
deposition hours so that no party is given unfair
advantage.

(3) Interrogatories. Any party may serve on any other
party no more than 15 written interrogatories, excluding
interrogatories asking a party only to identify or
authenticate specific documents. Each discrete subpart of
an interrogatory is considered a separate interrogatory.

(4) Requests for Production. Any party may serve on any
other party no more than 15 written requests for
production. Each discrete subpart of a request for
production is considered a separate request for
production.

(5) Requests for Admissions. Any party may serve on any
other party no more than 15 written requests for
admissions. Each discrete subpart of a request for
admission is considered a separate request for admission.

(c) Reopening Discovery. If a suit is removed from the
expedited actions process in Rule 169 or, in a divorce, the filing
of a pleading renders this subdivision no longer applicable, the
discovery period reopens, and discovery must be completed
within the limitations provided in Rules 190.3 or 190.4,
whichever is applicable. Any person previously deposed may be
redeposed. On motion of any party, the court should continue
the trial date if necessary to permit completion of discovery.

190.3 Discovery Control Plan —By-Rule-Level 2

(a) Application. Unlessasuitisgoverned-by-a-discoverycontrol
planunderRules1902-0+190-4-discovery must be conducted in

accordance with this subdivision, for a level 2 suit.




(b) Limitations. Discovery is subject to the limitations provided
elsewhere in these rules and to the following additional
limitations:

(1) Discovery period. All discovery must be conducted
during the discovery period, which begins when suit is
filed and continues until:

(A) 30 days before the date set for trial, in cases
under the Family Code; or

(B) in other cases, the earlier of
(i) 30 days before the date set for trial, or

(ii) nine months after the eadierofthe
 tho fi I " I
€ tho fi .
discovery-initital disclosures are due; or

(C) a docket control order sets a new date for the
end of discovery.

(2) Total time for oral depositions. Each side may have
no more than 50 hours in oral depositions to examine
and cross-examine parties on the opposing side, experts
designated by those parties, and persons who are subject
to those parties' control. "Side" refers to all the litigants
with generally common interests in the litigation. If one
side designates more than two experts, the opposing side
may have an additional six hours of total deposition time
for each additional expert designated. The court may
modify the deposition hours and must do so when a side
or party would be given unfair advantage.

(3) Interrogatories. Any party may serve on any other
party no more than 25 written interrogatories, excluding
interrogatories asking a party only to identify or
authenticate specific documents. Each discrete subpart of
an interrogatory is considered a separate interrogatory.

(4) Requests for Production. Any party may serve on any
other party no more than 25 written requests for
production. Each discrete subpart of a request for
production is considered a separate request for

Amended due to discussion
about deadlines under Level
2.

Amended due to discussion
about limits on RFPs,
particularly due to
documents required by
mandatory initial
disclosures.




production.

190.4 Discovery Control Plan - By-Order{Level 3}

(a) Application. Discovery under level 3 is governed by this rule.

1
7 ’ 7

hat i I I . I "

" Lol | heci £ 4l
specifiesuit—After a conference required by this rule, tFhe

parties may-must submit an agreed-discovery control plan and
proposed order(s) to the court for its consideration. Fre-court

should-actonaparty'smotion-oragreed-orderunderthis

erdered-by-thecourt-The plan must include the items listed in
190.4(c):

(b) Conference

(1) Conference timing. The parties must confer as soon as

practicable.

(2) Conference content; Parties’ responsibilities. In
conferring, the parties must consider the nature and

basis of their claims and defenses and the possibilities for

promptly settling or resolving the case; make or arrange
for the disclosures required by Rule 194; discuss any
issues about preserving discoverable information; and

develop a proposed discovery control plan. The attorneys

of record and all unrepresented parties that have
appeared in the case are jointly responsible for arranging
the conference, for attempting in good faith to agree on
the proposed discovery control plan, and for submitting

to the court within 14 days after the conference a written

report outlining the proposed discovery control plan.

Amended to clarify the
conference process.




(3) No discovery before conference. Unless otherwise
ordered by the court, aA party may not seek discovery
from any seurce-before-the partyies before the parties
have conferred as required by this rule. This does not
include initial disclosures.

(ce) Discovery control plan. The discovery control plan must
state the parties’ views and proposals on:

(1) a date for trial or for a conference to determine a trial
setting;

(2) a discovery period during which either all discovery
must be conducted or all discovery requests must be
sent, for the entire case or an appropriate phase of it;

(3) deadlines for joining additional parties, amending or
supplementing pleadings, and designating expert
witnesses:;

(4) what changes should be made in the timing, or form,
oft the initial requirement for disclosures under Rule 194,
including a statement of when initial disclosures were
made or will be made;

(5) the subjects on which discovery may be needed, and
whether discovery should be conducted in phases or be
limited to or focused on particular issues;

(6) any issues about disclosure, discovery, or preservation
of electronically stored information, including the form or
forms in which it should be produced;

(7) any issues about claims of privilege or of protection as
trial-preparation materials, including—if the parties agree
on a procedure to assert these claims after production—
whether to ask the court to include their agreement in an
order under Texas Rule of Evidence 511;

(8) what changes should be made in the limitations on
discovery imposed under these rules or by local rule, and
what other limitations should be imposed;

(9) Dispositive Motion deadlines;

Amended due to discussion
that having initial
disclosures prior to
conference could aid the
process.

Amended due to discussion
about not wanting
mandatory disclosure
requirement to be modified
(but allowing form and
timing of initial disclosures
modifications).

TRCP 190.4(c)(9)-(11) are
added due to the addition
at 190.4(d).




(10) Expert challenges deadlines; and

(11) proposed docket control order(s)

(d) Docket Control Order. Upon receipt of the discovery control
plan, the trial court must issue a docket control order.

190.5 Modification of Discovery Control Plan

The court may modify a discovery control plan at any time and
must do so when the interest of justice requires. Unless a suit is
governed by the expedited actions process in Rule 169, the court
must allow additional discovery:

(a) related to new, amended or supplemental pleadings, or new
information disclosed in a discovery response or in an amended
or supplemental response, if:

(1) the pleadings or responses were made after the
deadline for completion of discovery or so nearly before
that deadline that an adverse party does not have an
adequate opportunity to conduct discovery related to the
new matters, and

(2) the adverse party would be unfairly prejudiced
without such additional discovery;

(b) regarding matters that have changed materially after the
discovery cutoff if trial is set or postponed so that the trial date is
more than three months after the discovery period ends.

190.6 Certain Types of Discovery Excepted

This rule's limitations on discovery do not apply to or include
discovery conducted under Rule 202 ("Depositions Before Suit or
to Investigate Claims"), or Rule 621a ("Discovery and
Enforcement of Judgment"). But Rule 202 cannot be used to
circumvent the limitations of this rule.

RULE 191. MODIFYING DISCOVERY PROCEDURES AND
LIMITATIONS; CONFERENCE REQUIREMENT; SIGNING
DISCLOSURES; DISCOVERY REQUESTS, RESPONSES, AND

TRCP 190.4(d) is added due
to the removal of 190.4(b)
and to comport with FRCP
16(b).




OBJECTIONS; FILING REQUIREMENTS

191.1 Modification of Procedures

Except where specifically prohibited, the procedures and
limitations set forth in the rules pertaining to discovery may be
modified in any suit by the agreement of the parties or by court
order. An agreement of the parties is enforceable if it complies
with Rule 11 or, as it affects an oral deposition, if it is made a
part of the record of the deposition.

191.2 Conference

Parties and their attorneys are expected to cooperate in
discovery and to make any agreements reasonably necessary for
the efficient disposition of the case. All discovery motions or
requests for hearings relating to discovery must contain a
certificate by the party filing the motion or request that a
reasonable effort has been made to resolve the dispute without
the necessity of court intervention and the effort failed.

191.3 Signing of Disclosures, Discovery Requests, Notices,
Responses, and Objections

(a) Signature required. Every disclosure, discovery request,
notice, response, and objection must be signed:

(1) by an attorney, if the party is represented by an
attorney, and must show the attorney's State Bar of
Texas identification number, address, telephone number,

and service e-mail address-anrd-fax-rumber-fany; or

(2) by the party, if the party is not represented by an
attorney, and must show the party's address, telephone
number, and service email address, if any.

(b) Effect of signature on disclosure. The signature of an
attorney or party on a disclosure constitutes a certification that
to the best of the signer's knowledge, information, and belief,
formed after a reasonable inquiry, the disclosure is complete and

“Good cause” has been
removed.

Amended to eliminate fax.




correct as of the time it is made.

(c) Effect of signature on discovery request, notice, response, or
objection. The signature of an attorney or party on a discovery
request, notice, response, or objection constitutes a certification
that to the best of the signer's knowledge, information, and
belief, formed after a reasonable inquiry, the request, notice,
response, or objection:

(1) is consistent with the rules of civil procedure and
these discovery rules and warranted by existing law or a
good faith argument for the extension, modification, or
reversal of existing law;

(2) has a good faith factual basis;

(3) is not interposed for any improper purpose, such as to
harass or to cause unnecessary delay or needless increase
in the cost of litigation; and

(4) is not unreasonable or unduly burdensome or
expensive, given the needs of the case, the discovery
already had in the case, the amount in controversy, and
the importance of the issues at stake in the litigation.

(d) Effect of failure to sign. If a request, notice, response, or
objection is not signed, it must be stricken unless it is signed
promptly after the omission is called to the attention of the party
making the request, notice, response, or objection. A party is not
required to take any action with respect to a request or notice
that is not signed.

(e) Sanctions. If the certification is false without substantial
justification, the court may, upon motion or its own initiative,
impose on the person who made the certification, or the party
on whose behalf the request, notice, response, or objection was
made, or both, an appropriate sanction as for a frivolous
pleading or motion under Chapter 10 of the Civil Practice and
Remedies Code.

191.4 Filing of Discovery Materials.

(a) Discovery materials not to be filed. The following discovery

No consensus on proposed
change to TRCP 191.3(c)(1)
to track FRCP 26(g)(1)
(affects TRCP 13 and maybe
various TRAPs).

Rejected proposed change
to TRCP 191.3(d) to track
FRCP 26(g)(2).




materials must not be filed:

(1) discovery requests, deposition notices, and subpoenas
required to be served only on parties;

(2) responses and objections to discovery requests and
deposition notices, regardless on whom the requests or
notices were served;

(3) documents and tangible things produced in discovery;
and

(4) statements prepared in compliance with Rule 193.3(b)
or (d).

(b) Discovery materials to be filed. The following discovery
materials must be filed:

(1) discovery requests, deposition notices, and subpoenas
required to be served on nonparties;

(2) motions and responses to motions pertaining to
discovery matters; and

(3) agreements concerning discovery matters, to the
extent necessary to comply with Rule 11.

(c) Exceptions. Notwithstanding paragraph (a):
(1) the court may order discovery materials to be filed;

(2) a person may file discovery materials in support of or
in opposition to a motion or for other use in a court
proceeding; and

(3) a person may file discovery materials necessary for a
proceeding in an appellate court.

(d) Retention requirement for persons. Any person required to
serve discovery materials not required to be filed must retain the
original or exact copy of the materials during the pendency of
the case and any related appellate proceedings begun within six
months after judgment is signed, unless otherwise provided by
the trial court.

(e) Retention requirement for courts. The clerk of the court
shall retain and dispose of deposition transcripts and depositions

10




upon written questions as directed by the Supreme Court.

191.5 Service of Discovery Materials.

Every disclosure, discovery request, notice, response, and
objection required to be served on a party or person must be
served on all parties of record.

RULE 192. PERMISSIBLE DISCOVERY: FORMS AND SCOPE;
WORK PRODUCT; PROTECTIVE ORDERS; DEFINITIONS

192.1 Forms of Discovery.
Permissible forms of discovery are:
(a) required disclosures;

(b) requests for production and inspection of documents and
tangible things;

(c) requests and motions for entry upon and examination of real
property;

(d) interrogatories to a party;
(e) requests for admission;
(f) oral or written depositions; and

(g) motions for mental or physical examinations.

192.2 Timing and Sequence of Discovery.

(a) Timing. Unless otherwise agreed to by the parties, or
ordered by the court a party may not serve discovery until after
the initial disclosures.

(b) Sequence. The permissible forms of discovery may be
combined in the same document and may be taken in any order
or sequence.

Amended to clarify
discovery cannot be served
with a petition, revised
proposal in light of
comments from 9/16-9/17
meeting.
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192.3 Scope of Discovery.

(a) Generally. Unless otherwise ordered by the court, the scope
of discovery is as follows: Parties may obtain discovery regarding
any nonprivileged matter that is relevant to the subject matter of
the pending action and proportional to the needs of the case as
set forth in 192.4(b). Information within this scope of discovery
need not be admissible in evidence to be discoverable.

(b) Documents, information and tangible things. A party may
obtain discovery of the existence, description, nature, custody,
condition, location, and contents of documents, information and
tangible things (including papers, books, accounts, drawings,
graphs, charts, photographs, electronic or videotape recordings,
data, and data compilations) that constitute or contain matters
relevant to the subject matter of the action. A person is required
to produce a document or tangible thing that is within the
person's possession, custody, or control.

(c) Contentions. A party may obtain discovery of any other
party's legal contentions and the factual bases for those
contentions.

192.4 Limitations on Scope of Discovery.

The discovery methods permitted by these rules should be
limited by the court if it determines, on motion or on its own
initiative and on reasonable notice, that:

(a) the discovery sought is unreasonably cumulative or
duplicative, or is obtainable from some other source that is more
convenient, less burdensome, or less expensive; or

(b) the discovery sought is not proportional to the needs of the
case, considering the importance of the issues at stake in the
action, the amount in controversy, the parties’ relative access to
relevant information, the parties’ resources, the importance of
the discovery in resolving the issues, and whether the burden or
expense of the proposed discovery outweighs its likely benefit.

Revised in light of
discussion about relevancy
at 9/16-9/17 meeting (keep
“subject matter of the
pending action”).

Proportionality concept
remains a proposed change
to 192.3(a) due to mixed
discussions at 9/16-9/17
meeting.
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192.5 Work Product.
(a) Work product defined. Work product comprises:

(1) material prepared or mental impressions developed in
anticipation of litigation or for trial by or for a party or a
party's representatives, including the party's attorneys,
consultants, sureties, indemnitors, insurers, employees,
or agents; or

(2) a communication made in anticipation of litigation or
for trial between a party and the party's representatives
or among a party's representatives, including the party's
attorneys, consultants, sureties, indemnitors, insurers,
employees, or agents.

(b) Protection of work product.

(1) Protection of core work product--attorney mental
processes. Core work product - the work product of an
attorney or an attorney's representative that contains the
attorney's or the attorney's representative's mental
impressions, opinions, conclusions, or legal theories - is
not discoverable.

(2) Protection of other work product. Any other work
product is discoverable only upon a showing that the
party seeking discovery has substantial need of the
materials in the preparation of the party's case and that
the party is unable without undue hardship to obtain the
substantial equivalent of the material by other means.

(3) Incidental disclosure of attorney mental processes. It
is not a violation of subparagraph (1) if disclosure ordered
pursuant to subparagraph (2) incidentally discloses by
inference attorney mental processes otherwise protected
under subparagraph (1).

(4) Limiting disclosure of mental processes. If a court
orders discovery of work product pursuant to
subparagraph (2), the court must--insofar as possible--
protect against disclosure of the mental impressions,
opinions, conclusions, or legal theories not otherwise

13




discoverable.

(c) Exceptions. Even if made or prepared in anticipation of
litigation or for trial, the following is not work product protected
from discovery:

(1) information discoverable under Rule 194 concerning
experts, trial witnesses, witness statements, and
contentions;

(2) trial exhibits ordered disclosed under Rule 166 or Rule
194,

(3) the name, address, and telephone number of any
potential party or any person with knowledge of relevant
facts;

(4) any photograph or electronic image of underlying
facts (e.g., a photograph of the accident scene) or a
photograph or electronic image of any sort that a party
intends to offer into evidence; and

(5) any work product created under circumstances within
an exception to the attorney-client privilege in Rule
503(d) of the Rules of Evidence.

(d) Privilege. For purposes of these rules, an assertion that
material or information is work product is an assertion of
privilege.

192.6 Protective Order.

(a) Motion. A person from whom discovery is sought, and any
other person affected by the discovery request, may move
within the time permitted for response to the discovery request
for an order protecting that person from the discovery sought.
The motion must include a certification that the movant has in
good faith conferred or attempted to confer with other affected
parties in an effort to resolve the dispute without court action.

A person should not move for protection when an objection to
written discovery or an assertion of privilege is appropriate, but
a motion does not waive the objection or assertion of privilege. If

The Discovery
Subcommittee recommends
including this language in
TRCP 192.6(a) from FRCP
26(c)(1) (protective order
provision).
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a person seeks protection regarding the time or place of
discovery, the person must state a reasonable time and place for
discovery with which the person will comply. A person must
comply with a request to the extent protection is not sought
unless it is unreasonable under the circumstances to do so
before obtaining a ruling on the motion.

(b) Order. To protect the movant from undue burden,
unnecessary expense, harassment, annoyance, or invasion of
personal, constitutional, or property rights, the court may make
any order in the interest of justice and may - among other things
- order that:

(1) the requested discovery not be sought in whole or in
part;

(2) the extent or subject matter of discovery be limited;

(3) the discovery not be undertaken at the time or place
specified;

(4) the discovery be undertaken only by such method or
upon such terms and conditions or at the time and place
directed by the court;

(5) the results of discovery be sealed or otherwise
protected, subject to the provisions of Rule 76a.

192.7 Definitions.
As used in these rules

(a) Written discovery means requests for disclosure, requests for
production and inspection of documents and tangible things,
requests for entry onto property, interrogatories, and requests
for admission.

(b) Possession, custody, or control of an item means that the
person either has physical possession of the item or has a right
to possession of the item that is equal or superior to the person
who has physical possession of the item.

(c) A testifying expert is an expert who may be called to testify as
an expert witness at trial.

15




(d) A consulting expert is an expert who has been consulted,
retained, or specially employed by a party in anticipation of
litigation or in preparation for trial, but who is not a testifying
expert.

RULE 193. WRITTEN DISCOVERY: RESPONSE; OBJECTION;
ASSERTION OF PRIVILEGE; SUPPLEMENTATION AND
AMENDMENT; FAILURE TO TIMELY RESPOND; PRESUMPTION
OF AUTHENTICITY

193.1 Responding to Written Discovery; Duty to Make
Complete Response.

A party must respond to written discovery in writing within the
time provided by court order or these rules. When responding to
written discovery, a party must make a complete response,
based on all information reasonably available to the responding
party or its attorney at the time the response is made. The
responding party's answers, objections, and other responses
must be preceded by the request to which they apply.

193.2 Objecting to Written Discovery

(a) Form and time for objections. A party must make any
objection to written discovery in writing - either in the response
or in a separate document - within the time for response. The
party must state specifically the legal or factual basis for the
objection and the extent to which the party is refusing to comply
with the request. An objection must state whether any
responsive materials are being withheld on the basis of that

objection.

(b) Duty to respond when partially objecting; objection to time
or place of production. A party must comply with as much of
the request to which the party has made no objection unless it is
unreasonable under the circumstances to do so before obtaining
a ruling on the objection. If the responding party objects to the
requested time or place of production, the responding party
must state a reasonable time and place for complying with the

The Discovery
Subcommittee recommends
adding this sentence to
TRCP 193.2(a). The
language is from FRCP
34(b)(2)(C).
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request and must comply at that time and place without further
request or order.

(c) Good faith basis for objection. A party may object to written
discovery only if a good faith factual and legal basis for the
objection exists at the time the objection is made.

(d) Amendment. An objection or response to written discovery
may be amended or supplemented to state an objection or basis
that, at the time the objection or response initially was made,
either was inapplicable or was unknown after reasonable inquiry.

(e) Waiver of objection. An objection that is not made within
the time required, or that is obscured by numerous unfounded
objections, is waived unless the court excuses the waiver for
good cause shown.

(f) No objection to preserve privilege. A party should not object
to a request for written discovery on the grounds that it calls for
production of material or information that is privileged but
should instead comply with Rule 193.3. A party who objects to
production of privileged material or information does not waive
the privilege but must comply with Rule 193.3 when the error is
pointed out.

193.3 Asserting a Privilege

A party may preserve a privilege from written discovery in
accordance with this subdivision.

(a) Withholding privileged material or information. A party who
claims that material or information responsive to written
discovery is privileged may withhold the privileged material or
information from the response. The party must state--in the
response (or an amended or supplemental response) or in a
separate document--that:

(1) information or material responsive to the request has
been withheld,

(2) the request to which the information or material
relates, and
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(3) the privilege or privileges asserted.

(b) Description of withheld material or information. After
receiving a response indicating that material or information has
been withheld from production, the party seeking discovery may
serve a written request that the withholding party identify the
information and material withheld. Within 15 days of service of
that request, the withholding party must serve a response that:

(1) describes the information or materials withheld that,
without revealing the privileged information itself or
otherwise waiving the privilege, enables other parties to
assess the applicability of the privilege, and

(2) asserts a specific privilege for each item or group of
items withheld.

(c) Exemption. Without complying with paragraphs (a) and (b), a
party may withhold a privileged communication to or from a
lawyer or lawyer's representative or a privileged document of a
lawyer or lawyer's representative

(1) created or made from the point at which a party
consults a lawyer with a view to obtaining professional
legal services from the lawyer in the prosecution or
defense of a specific claim in the litigation in which
discovery is requested, and

(2) concerning the litigation in which the discovery is
requested.

(d) Privilege not waived by production. A party who produces
material or information without intending to waive a claim of
privilege does not waive that claim under these rules or the
Rules of Evidence if - within ten days or a shorter time ordered
by the court, after the producing party actually discovers that
such production was made - the producing party amends the
response, identifying the material or information produced and
stating the privilege asserted. If the producing party thus amends
the response to assert a privilege, the requesting party must
promptly return the specified material or information and any
copies pending any ruling by the court denying the privilege.
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193.4 Hearing and Ruling on Objections and Assertions of
Privilege.

(a) Hearing. Any party may at any reasonable time request a
hearing on an objection or claim of privilege asserted under this
rule. The party making the objection or asserting the privilege
must present any evidence necessary to support the objection or
privilege. The evidence may be testimony presented at the
hearing or affidavits served at least seven days before the
hearing or at such other reasonable time as the court permits. If
the court determines that an in camera review of some or all of
the requested discovery is necessary, that material or
information must be segregated and produced to the courtin a
sealed wrapper within a reasonable time following the hearing.

(b) Ruling. To the extent the court sustains the objection or
claim of privilege, the responding party has no further duty to
respond to that request. To the extent the court overrules the
objection or claim of privilege, the responding party must
produce the requested material or information within 30 days
after the court's ruling or at such time as the court orders. A
party need not request a ruling on that party's own objection or
assertion of privilege to preserve the objection or privilege.

(c) Use of material or information withheld under claim of
privilege. A party may not use--at any hearing or trial--material
or information withheld from discovery under a claim of
privilege, including a claim sustained by the court, without timely
amending or supplementing the party's response to that
discovery.

193.5 Amending or Supplementing Responses to Written
Discovery.

(a) Duty to amend or supplement. If a party learns that the
party's response to written discovery was incomplete or
incorrect when made, or, although complete and correct when
made, is no longer complete and correct, the party must amend
or supplement the response:

(1) to the extent that the written discovery sought the
identification of persons with knowledge of relevant
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facts, trial witnesses, or expert witnesses, and

(2) to the extent that the written discovery sought other
information, unless the additional or corrective
information has been made known to the other parties in
writing, on the record at a deposition, or through other
discovery responses.

(b) Time and form of amended or supplemental response. An
amended or supplemental response must be made reasonably
promptly after the party discovers the necessity for such a
response. Except as otherwise provided by these rules, it is
presumed that an amended or supplemental response made less
than 30 days before trial was not made reasonably promptly. An
amended or supplemental response must be in the same form as
the initial response and must be verified by the party if the
original response was required to be verified by the party, but
the failure to comply with this requirement does not make the
amended or supplemental response untimely unless the party
making the response refuses to correct the defect within a
reasonable time after it is pointed out.

(c) Use of Material or Information Withheld under other
Objection. A party may not use—at any hearing or trial—
material or information withheld from discovery under any
objection, including an objection sustained by the court, without
timely amending or supplementing the party’s response to
include that discovery in accordance with these rules.

193.6 Failing to Timely Respond - Effect on Trial

(a) Exclusion of evidence and exceptions. A party who fails to
make, amend, or supplement a discovery response in a timely
manner may not introduce in evidence the material or
information that was not timely disclosed, or offer the testimony
of a witness (other than a named party) who was not timely
identified, unless the court finds that:

(1) there was good cause for the failure to timely make,
amend, or supplement the discovery response; or

The Discovery
Subcommittee recommends
adding TRCP 193.5(c) to
require parties to disclose
information and documents
used at hearing or trial.
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(2) the failure to timely make, amend, or supplement the
discovery response will not unfairly surprise or unfairly
prejudice the other parties.

(b) Burden of establishing exception. The burden of establishing
good cause or the lack of unfair surprise or unfair prejudice is on
the party seeking to introduce the evidence or call the witness. A
finding of good cause or of the lack of unfair surprise or unfair
prejudice must be supported by the record.

(c) Continuance. Even if the party seeking to introduce the
evidence or call the witness fails to carry the burden under
paragraph (b), the court may grant a continuance or temporarily
postpone the trial to allow a response to be made, amended, or
supplemented, and to allow opposing parties to conduct
discovery regarding any new information presented by that
response.

193.7 Production of Documents Self-Authenticating

A party's production of a document in response to written
discovery authenticates the document for use against that party
in any pretrial proceeding or at trial unless - within ten days or a
longer or shorter time ordered by the court, after the producing
party has actual notice that the document will be used - the
party objects to the authenticity of the document, or any part of
it, stating the specific basis for objection. An objection must be
either on the record or in writing and must have a good faith
factual and legal basis. An objection made to the authenticity of
only part of a document does not affect the authenticity of the
remainder. If objection is made, the party attempting to use the
document should be given a reasonable opportunity to establish
its authenticity.

RULE 194. DUTY TO DISCLOSE

194.1 Required Disclosures.

(a) In general. Except as exempted by this Rule or as otherwise

At the 9/16-9/17 meeting,
adopting a mandatory
disclosure requirement was
approved.
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stipulated or ordered by the court, a party must, without
awaiting a discovery request, provide to the other parties the
information or material described in Rule 194.2, 194.3, and
194.4. Unless the court orders otherwise, all disclosures under
Rule 194 must be in writing, signed, and served. In ruling on an
objection that initial disclosures are not appropriate in this
action, the court must determine what disclosures, if any, are to
be made and must set the time for disclosure.

(b) Production. Copies of documents and other tangible items
required to be disclosed under this rule ordinarily must be
served with the response. But if the responsive documents are
voluminous, the response must state a reasonable time and
place for the production of documents. The responding party
must produce the documents at the time and place stated,
unless otherwise agreed by the parties or ordered by the court,
and must provide the requesting party a reasonable opportunity
to inspect them.

194.2 Initial Disclosures.

(a) Time for initial disclosures. Both the plaintiff and the
defendantA-party must make the initial disclosures at or within
30 days after the filing of the defendant’s answer unless a
different time is set by agreementstiputatien or court order. A
party that is first served or otherwise joined after the filing of the
first answer must make the initial disclosures within 30 days
after the filing of the party’s answer, unless a different time is set

by agreementstiputation or court order.

(b) Content. Without awaiting a discovery request, A-a party may
request-disclosure-ofany-oeraltet-must provide the following:

(21) the correct names of the parties to the lawsuit;

(b2) the name, address, and telephone number of any
potential parties;

(€3) the legal theories and, in general, the factual bases of
the responding party's claims or defenses (the responding
party need not marshal all evidence that may be offered
at trial);

(¢4) the amount and any method of calculating economic

Revised to address
discussion about timing at
9/16-9/17 meeting.

The Discovery
Subcommittee recommends
the following content for
initial disclosures. TRCP
194.2(b) maintains the
disclosure topics from the
current Texas rule, with a
few additions.

Note many members of the
Discovery Subcommittee
recommend including FRCP
26(a)(1)(A)(iii)’s damages
disclosure requirement at
TRCP 194.2(b)(4): “a
computation of each
category of damages
claimed by the disclosing
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damages;

(e5) the name, address, and telephone number of
persons having knowledge of relevant facts, and a brief
statement of each identified person's connection with
the case. A person has knowledge of relevant facts when
that person has or may have knowledge of any
discoverable matter. The person need not have
admissible information or personal knowledge of the
facts. An expert is "a person with knowledge of relevant
facts" only if that knowledge was obtained firsthand or if
it was not obtained in preparation for trial or in
anticipation of litigation.;

(6) a copy—or a description by category and location—of
all documents, electronically stored information, and
tangible things that the disclosing party has in its
possession, custody, or control, and may use to support
its claims or defenses, unless the use would be solely for

impeachment;

party—who must also make
available for inspection and
copying as under Rule 34
the documents or other
evidentiary material, unless
privileged or protected
from disclosure, on which
each computation is based,
including materials bearing
on the nature and extent of
injuries suffered.”

The addition at TRCP
194.2(b)(5) is from TRCP
192.3(c) to remove the
unnecessary cross-
reference.

The addition at TRCP
194.2(b)(6) is from FRCP
26(a)(1)(A)(ii). The TRCPs
did not previously include
this requirement.

Expert disclosures are now
addressed in Rule 195 and
Rule 194.3.
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(g7) except as otherwise provided by law, the existence
and contents of any indemnity or insurance agreement
under which any person may be liable to satisfy part or all

of a judgment rendered in the action or to indemnify or
reimburse for payments made to satisfy the judgment.
Information concerning the indemnity or insurance
agreement is not by reason of disclosure admissible in
evidence at trialany-indemnity-andnsuringagreements

(k8) the existence and contents of any relevant portions
of a settlement agreement. Information concerning a
settlement agreement is not by reason of disclosure

admissible in evidence at trialany-settlementagreements
described-inRule 192.3{a};

(#9) the statement of any person with knowledge of
relevant facts--a "witness statement"-regardless of when
the statement was made. A witness statementis (1) a
written statement sighed or otherwise adopted or
approved in writing by the person making it, or (2) a
stenographic, mechanical, electrical, or other type of
recording of a witness's oral statement, or any
substantially verbatim transcription of such a recording.
Notes taken during a conversation or interview with a
witness are not a witness statement. Any person may
obtain, upon written request, his or her own statement
concerning the lawsuit, which is in the possession,
custody or control of any party.ary-withess-statements
dosersodinBule 200 2

(}10) in a suit alleging physical or mental injury and
damages from the occurrence that is the subject of the
case, all medical records and bills that are reasonably
related to the injuries or damages asserted or, in lieu
thereof, an authorization permitting the disclosure of
such medical records and bills;

The addition at TRCP
194.2(b)(7) is from TRCP
192.3(f) to remove the
unnecessary cross-
reference.

The addition at TRCP
194.2(b)(8) is from TRCP
192.3(g) to remove the
unnecessary cross-
reference.

The addition at TRCP
194.2(b)(9) is from TRCP
192.3(h) to remove the
unnecessary cross-
reference.
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(k11) in a suit alleging physical or mental injury and
damages from the occurrence that is the subject of the
case, all medical records and bills obtained by the
responding party by virtue of an authorization furnished
by the requesting party;

(412) the name, address, and telephone number of any
person who may be designated as a responsible third

party.

(c) Proceedings exempt from initial disclosure. The following
proceedings are exempt from initial disclosure, but a court may

order that the parties make particular disclosures as appropriate:

(1) an action for review on an administrative record;

(2) a forfeiture action arising from a state statute;

(3) a petition for habeas corpus or any other proceeding
to challenge a criminal conviction or sentence;

(4) an action brought without an attorney by a person in
the custody of the United States, a state, or a state
subdivision;

(5) an action to enforce or guash an administrative
summons or subpoena;

(6) an action by the state to recover benefit payments;

(7) an action by the state to collect on a student loan
guaranteed by the state;

(8) a proceeding ancillary to a proceeding in another
court; and

(9) an action to enforce an arbitration award.

194.2A Initial Disclosures Under Title | and V of the Texas
Family Code [TBD].

194.3 Expert Disclosure.

In addition to the disclosures required by Rule 194.2, a party

The addition at TRCP
194.2(c) is from FRCP
26(a)(1)(B), modified to fit
state rules and to clarify
that all the listed initial
disclosure topics are within
the scope of discoverable
information in all cases.

Because the disclosure rule
does not fit family law
cases, there should be an
additional disclosure rule
for family law cases in line
with the local orders of
major counties as discussed
by the SCAC on January 12,
2001, and March 30, 2001.

TRCP 194.3 is to clarify
expert disclosure
requirements exist, as
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must disclose to the other parties expert information as provided

by Rule 195.

194.4 Pretrial Disclosures.

(a) In General. In addition to the disclosures required by Rules
194.2 and 194.3, a party must provide to the other parties and
promptly file the following information about the evidence that
it may present at trial other than solely for impeachment:

(1) the name and, if not previously provided, the address
and telephone number of each witness—separately identifying
those the party expects to present and those it may call if the
need arises;

(2) an identification of each document or other exhibit,
including summaries of other evidence—separately identifying
those items the party expects to offer and those it may offer if
the need arises.

(b) Time for Pretrial Disclosures; Objections. Unless the court
orders otherwise, these disclosures must be made at least 30
days before trial.

194.6194.5 No Objection or Assertion of Work Product. No
objection or assertion of work product is permitted to a request
disclosure under this rule.

194.7-5 Certain Responses Not Admissible.

A respense-toreguests-disclosure under Rule 194.2(b)(€3) and

described in TRCP 195.

Prior TRCP 194.4 is moved
to TRCP 194.1(b).

The addition at TRCP 194.4
is from FRCP 26(a)(3). Note
TRCP 166 touches on some
of these issues as well and
may also need to be
amended.

TRCP 194.4(a)(1)
incorporates the
amendment to TRCP
192.3(d) proposed by the
State Bar of Texas
Committee on Court Rules.

Note the following language
from FRCP 26(a)(3) is not
incorporated into TRCP
194.4(b) at this time:
“Within 14 days after they
are made, unless the court
sets a different time, a party
may serve and promptly file
a list of any objections,
together with the grounds
for the objections, that may
be made to the admissibility
of materials identified. An
objection not so made—
except for one under Texas
Rule of Evidence 402 or
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(¢4) that has been changed by an amended or supplemental
response is not admissible and may not be used for
impeachment.

RULE 205. DISCOVERY FROM NON-PARTIES

205.1 Forms of Discovery; Subpoena Requirement.

A party may compel discovery from a nonparty--that is, a person
who is not a party or subject to a party's control--only by
obtaining a court order under Rules 196.7, 202, or 204, or by
serving a subpoena compelling:

(a) an oral deposition;
(b) a deposition on written questions;

(c) a request for production of documents or tangible things,
pursuant to Rule 199.2(b)(5) or Rule 200.1(b), served with a
notice of deposition on oral examination or written questions;
and

(d) a request for production of documents and tangible things
under this rule.

205.2 Notice.

A party seeking discovery by subpoena from a nonparty must
serve, on the nonparty and all parties, a copy of the form of
notice required under the rules governing the applicable form of
discovery. A notice of oral or written deposition must be served
before or at the same time that a subpoena compelling
attendance or production under the notice is served. A notice to
produce documents or tangible things under Rule 205.3 must be
served at least 10 days before the subpoena compelling
production is served.

205.3 Production of Documents and Tangible Things Without

403—is waived unless
excused by the court for
good cause.”
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Deposition.

(a) Notice; subpoena. A party may compel production of
documents and tangible things from a nonparty by serving -
reasonable time before the response is due but no later than 30
days before the end of any applicable discovery period - the
notice required in Rule 205.2 and a subpoena compelling
production or inspection of documents or tangible things.

(b) Contents of notice. The notice must state:

(1) the name of the person from whom production or
inspection is sought to be compelled;

(2) a reasonable time and place for the production or
inspection; and

(3) the items to be produced or inspected, either by
individual item or by category, describing each item and
category with reasonable particularity, and, if applicable,
describing the desired testing and sampling with
sufficient specificity to inform the nonparty of the means,
manner, and procedure for testing or sampling.

(c) Requests for production of medical or mental health records
of other non-parties. If a party requests a nonparty to produce
medical or mental health records of another nonparty, the
requesting party must serve the nonparty whose records are
sought with the notice required under this rule. This requirement
does not apply under the circumstances set forth in Rule
196.1(c)(2).

(d) Response. The nonparty must respond to the notice and
subpoena in accordance with Rule 176.6.

(e) Custody, inspection and copying. The party obtaining the
production must make all materials produced available for
inspection by any other party on reasonable notice, and must
furnish copies to any party who requests at that party's expense.

(f) Cost of production. A party requiring production of
documents by a nonparty must reimburse the nonparty's
reasonable costs of production.
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Experts: Tex. R. Civ. P. 195

RULE 195. DISCOVERY REGARDING TESTIFYING EXPERT
WITNESSES

195.1 Permissible Discovery Tools.

A party may request another party to designate and disclose
information concerning testifying expert witnesses only through

areguestfordiselosuredisclosure under Rule 194 and through
depesitionsand-repertsasother discovery permitted by this rule.

195.2 Schedule for Designating Experts.

Unless otherwise ordered by the court, a party must designate

experts - that is, furnish information requested-underRule
194 2f}described in Rule 195.5(b) - by the laterefthefollowing

two-dates: 30-days-afterthe requestisserved,or

(a) with regard to all experts testifying for a party seeking
affirmative relief, 90 days before the end of the discovery period;

(b) with regard to all other experts, 60 days before the end of the
discovery period.

195.3 Scheduling Depositions.

(a) Experts for party seeking affirmative relief. A party seeking
affirmative relief must make an expert retained by, employed by,
or otherwise in the control of the party available for deposition
as follows:

(1) If no report furnished. If a report of the expert's
factual observations, tests, supporting data, calculations,
photographs, and opinions is not produced when the
expert is designated, then the party must make the
expert available for deposition reasonably promptly after
the expert is designated. If the deposition cannot--due to
the actions of the tendering party--reasonably be
concluded more than 15 days before the deadline for

The Discovery
Subcommittee recommends
revising TRCP 195.1 to
correspond with changes to
TRCP 194 (above).

The Discovery
Subcommittee recommends
revising TRCP 195.2 to
correspond with changes to
TRCPs 194 and 195.5.

29




designating other experts, that deadline must be
extended for other experts testifying on the same
subject.

(2) If report furnished. If a report of the expert's factual
observations, tests, supporting data, calculations,
photographs, and opinions is produced when the expert
is designated, then the party need not make the expert
available for deposition until reasonably promptly after
all other experts have been designated.

(b) Other experts. A party not seeking affirmative relief must
make an expert retained by, employed by, or otherwise in the
control of the party available for deposition reasonably promptly
after the expert is designated and the experts testifying on the
same subject for the party seeking affirmative relief have been
deposed.

195.4 Oral Deposition.

In addition to diselesure-underRule-194the information
disclosed under Rule 195.5, a party may obtain discovery
concerning the subject matter on which the expert is expected to
testify, the expert's mental impressions and opinions, the facts
known to the expert (regardless of when the factual information
was acquired) that relate to or form the basis of the testifying
expert's mental impressions and opinions, and other
discoverable matters, including documents not produced in
disclosure, only by oral deposition of the expert and by a report
prepared by the expert under this rule.

195.5 Court-Ordered-ReportsExpert Disclosures and Reports.

(a) Disclosures. Pursuant to Rule 194.3, and without awaiting a
discovery request, a party must provide the following for any
testifying expert:

The Discovery
Subcommittee recommends
revising TRCP 195.4 to
correspond with changes to
TRCPs 194 and 195.5.

A portion of the Discovery
Subcommittee recommends
revising TRCP 195.5 to
incorporate some elements
of FRCP 26, including
protecting draft reports,
expanding expert disclosure
requirements, exempting
expert communications
from disclosure, and
expressly incorporating the
consulting expert
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(1) the expert's name, address, and telephone number;

(2) the subject matter on which the expert will testify; and

(3) the general substance of the expert's mental impressions and
opinions and a brief summary of the basis for them, or if the
expert is not retained by, employed by, or otherwise subject to
the control of the responding party, documents reflecting such
information;

(4) For any expert retained by, employed by, or otherwise
subject to the control of the responding party, a party must
provide the following:

(A) all documents, tangible things, reports, models, or
data compilations that have been provided to, reviewed
by, or prepared by or for the expert in anticipation of the
expert's testimony;

(B) the expert's current resume and bibliography;

(C) the witness’s qualifications, including a list of all
publications authored in the previous 10 years;

(D) a list of all other cases in which, during the previous
four years, the witness testified as an expert at trial or by
deposition; and

(E) a statement of the compensation to be paid for the
study and testimony in the case.

(b) Expert reports. If the discoverable factual observations, tests,
supporting data, calculations, photographs, or opinions of an
expert have not been recorded and reduced to tangible form,
the court may order these matters reduced to tangible form and
produced in addition to the deposition. If the trial court orders
an expert report for a witness retained or specially employed to
provide expert testimony in the case or one whose duties as the
party’s employee regularly involve giving expert testimony, the
report must contain:

(1) a complete statement of all opinions the witness will express
and the basis and reasons for them:;

(2) the facts or data considered by the witness in forming them;

exemption. The Discovery
Subcommittee does not
recommend requiring
expert reports. Specific
changes are noted below
and areas of disagreement
among the committee are
highlighted.

TRCP 195.5(a)(1)-(4) is
moved from prior TRCP 194
due to proposed
amendments to TRCP 194.

The addition of TRCP
195.5(a)(4)(C)-(E) is from
FRCP 26(a)(2)(B)’s expert
report requirements.

The addition to TRCP
195.5(b) is based on FRCP
26(a)(2)(B).
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and

(3) any exhibits that will be used to summarize or support them.

(c) Expert communication exempt from disclosure.
Communications between the party’s attorney and any testifying
expert witness in the case are exempt from discovery regardless
of the form of the communications, except to the extent that the
communications:

(1) relate to compensation for the expert’s study or
testimony;

(2) identify facts or data that the party’s attorney
provided and that the expert considered in forming the
opinions to be expressed; or

(3) identify assumptions that the party’s attorney
provided and that the expert relied on in forming the
opinions to be expressed.

(d) Draft reports or disclosures. Any draft of a report by an
expert or disclosure required under this rule is protected from
disclosure regardless of the form in which the draft is recorded.

(e) Expert employed for trial preparation. A party may not
discover facts known or opinions held by an expert who has been

retained or specially employed by another party in anticipation
of litigation or to prepare for trial and who is not expected to be
called as a witness at trial and whose mental impressions or
opinions have not been reviewed by a testifying expert. But a
party may do so as provided in Rule 204.2 (Report of Examining
Physician or Psychologist) or on showing exceptional
circumstances under which it is impracticable for the party to
obtain facts on the same subject by other means.

195.6 Amendment and Supplementation.

A party's duty to amend and supplement written discovery
regarding a testifying expert is governed by Rule 193.5. If an
expert witness is retained by, employed by, or otherwise under
the control of a party, that party must also amend or supplement

The addition of TRCP
195.5(c) is based on FRCP
26(b)(4)(C). The Discovery
Subcommittee is not
unanimous on this revision.

The addition of TRCP
195.5(d) is based on FRCP
26(b)(4)(B). The Discovery
Subcommittee is not
unanimous on this revision.

The addition of TRCP
195.5(e) is based on FRCP
26(b)(4)(D), which expressly
incorporates the consulting
expert exemption referred
to in the comments and
TRCP 192.3(e) and provides
for an exceptional
circumstance exception to
the exemption. The
Discovery Subcommittee
recommends one revision
to the “exceptional
circumstances” exception to
remove the ability to
discover the opinions of
consulting experts on a
showing of exceptional
circumstances.
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any deposition testimony or written report by the expert, but
only with regard to the expert's mental impressions or opinions
and the basis for them.

195.7 Cost of Expert Witnesses.

When a party takes the oral deposition of an expert witness
retained by the opposing party, all reasonable fees charged by
the expert for time spent in preparing for, giving, reviewing, and
correcting the deposition must be paid by the party that retained
the expert.

The Discovery
Subcommittee does not
recommend adopting FRCP
26(b)(4)(E), which requires
the party deposing a
testifying expert pay the
expert a reasonable fee for
time spent responding to
discovery. The Discovery
Subcommittee takes the
position that this would
invite abuse and hearings.
Additionally, the TRCPs do
not require expert reports
like the FRCPs do, and the
TRCPs impose limitations on
depositions.
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Production and Inspection: Tex. R. Civ. P. 196

RULE 196. REQUESTS FOR PRODUCTION AND INSPECTION TO
PARTIES; REQUESTS AND MOTIONS FOR ENTRY UPON
PROPERTY

196.1 Request for Production and Inspection to Parties.

(a) Request. A party may serve on another party—nelaterthan
30-days-before the-end-of the discovery period-- a request for
production or for inspection within the scope of discovery, to
inspect, sample, test, photograph and copy decuments-or
tangible-things-withinthescope-ofdiscoverythe following items

in the responding party’s possession, custody, or control:

(1) any designated documents or electronically stored
information—including writings, drawings, graphs,
charts, photographs, sound recordings, images, and
other data or data compilations—stored in any medium
from which information can be obtained either directly
or, if necessary, after translation by the responding party
into a reasonably usable form; or

(2) any designated tangible things.

(b) Timing of request. The request must be served no later than
30 days before the end of the discovery period.

(bc) Contents of request. The request

(1) must specifythe itemsto-be produced-orinspected;
either byindividualitemorby-categoryand-describe
with reasonable particularity each item ard-or category
of items to be inspected;

(2) Fhereguest-must specify a reasonable time (on or
after the date on which the response is due), ard-place,
and manner for the production or inspection and for
performing the related acts; and

(3) If the requesting party will sample or test the
requested items, the means, manner and procedure for
testing or sampling must be described with sufficient

The Discovery Subcommittee
recommends revising the
format of TRCP 196.1 to
follow FRCP 34’s format for
clarity.

The Discovery Subcommittee
recommends revising TRCP
196.1 based on FRCP 34(a)
because the FRCP more
specifically covers
electronically stored
information.

The Discovery Subcommittee
recommends revising the
format of former subsection
b (now c) to follow FRCP
34(b)(1) for clarity.
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specificity to inform the producing party of the means,
manner, and procedure for testing or sampling.

(ed) Requests for production of medical or mental health
records regarding nonparties.

(1) Service of request on nonparty. If a party requests
another party to produce medical or mental health
records regarding a nonparty, the requesting party must
serve the nonparty with the request for production
under Rule 21a.

(2) Exceptions. A party is not required to serve the
request for production on a nonparty whose medical
records are sought if:

(A) the nonparty signs a release of the records
that is effective as to the requesting party;

(B) the identity of the nonparty whose records
are sought will not directly or indirectly be
disclosed by production of the records; or

(C) the court, upon a showing of good cause by
the party seeking the records, orders that service
is not required.

(3) Confidentiality. Nothing in this rule excuses
compliance with laws concerning the confidentiality of
medical or mental health records.

196.2 Response to Request for Production and Inspection.

(a) Time for response. The responding party must serve a
written response on the requesting party within 30 days after

(b) Content of response. With-respecttoFor each item or
category of items, the respendingpartyrmuststate-objections
SRgassertprivilegesasreguired-bytheserules—ond-siate—<as
appropriatethatresponse:

The Discovery Subcommittee
recommends removing this
language from TRCP 196.2(a)
so that no discovery can be
served prior to the answer.
The Discovery Subcommittee
also rejected the following
language from FRCP
34(b)(2)(A) because another
TRCP already permits this:

“A shorter or longer time
may be stipulated to under
Rule 29 or be ordered by the
court.”
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(1) must either state that preduction—nspectionof
etherrequested-action-inspection and related activities

will be permitted as requested or state with specificity
the grounds for objecting to the request or assert
privileges as required by these rules, including the
reasons;

(2) thereguested-itemsare beingserved-onthe
reguesting-party-with-therespensemay state that it will
produce copies of documents or electronically stored
information instead of permitting inspection;

(3) state, as appropriate, that production, inspection, or
other requested action will take place at a specified time
and place, if the responding party is objecting to the
time and place of production; or

(4) state, as appropriate, that no items have been
identified - after a diligent search - that are responsive to
the request.

196.3 Production.

(a) Time and place of production. Subject to any objections
stated in the response, the production must be completed no
later than the time for the production or inspection specified in
the request or another reasonable time specified in the
response. Subject to any objections stated in the response, the
responding party must produce the requested documents or
tangible things within the person's possession, custody or
control at eitherthe time-and-place requested or the timeand
place stated in the response, unless otherwise agreed by the
parties or ordered by the court, and must provide the
requesting party a reasonable opportunity to inspect them.

(b) Copies. The responding party may produce copies in lieu of
originals unless a question is raised as to the authenticity of the
original or in the circumstances it would be unfair to produce
copies in lieu of originals. If originals are produced, the
responding party is entitled to retain the originals while the
requesting party inspects and copies them.

The Discovery Subcommittee
recommends revising TRCP
196.2(b) based on FRCP
34(b)(2)(B).

The Discovery Subcommittee
recommends revising TRCP
196.3(a) to include language
in the last sentence of FRCP
34(b)(2)(B).
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(c) Organization. The responding party must eitherproduce
documents and tangible things as they are kept in the usual

course of business or organize and label them to correspond
with the categories in the request.

196.4 Electronic-or-Magnetic-DataElectronically Stored

Information.

(a) Request. To obtain discovery of data or information that
exists in electronic ex+agneticform (“electronically stored
information”), the requesting party must specificathrequest
production-of electronicormagnetic-data-and-specify the form

in which the requesting party wants it produced.

(b) Responses and Objections. Fhe+respondingpartyThe
response:

(1) must either state that production of the
electronically stored information-ermagnetic-data that
is responsive to the request and is reasonably available
to the responding party in its ordinary course of business
will occur or state with specificity the grounds for
objecting to the request or assert privileges as required
by these rules, including the reasons;

(2) may state an objection to a requested form for
producing electronically stored information. If the
responding party objects to a requested form—or if no
form was specified in the request—the party must state
the form or forms it intends to use; and

(3) must object to the production, ~if the responding
party cannot - through reasonable efforts - retrieve the
data-erelectronically stored information requested or

produce it in the form requested;therespondingparty
muststate an-objectioncomplying with-theserules. If
the court orders the responding party to comply with
the request, the court must also order that the
requesting party pay the reasonable expenses of any
extraordinary steps required to retrieve and produce the
information.

The Discovery Subcommittee
recommends revising TRCP
196.3(c) to give a party the
option of asking the court to
order production using the
other organizational
method.

The Discovery Subcommittee
recommends revising TRCP
196.4 based on FRCP
34(b)(2)(D) and (E).
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(c) Producing the Electronically Stored Information. Unless
otherwise stipulated or ordered by the court, if a request does
not specify a form for producing electronically stored
information, a party must produce it in a form or forms in which
it is ordinarily maintained or in a reasonably usable form or
forms; and a party need not produce the same electronically
stored information in more than one form.

196.5 Destruction or Alteration.

Testing, sampling or examination of an item may not destroy or
materially alter an item unless previously authorized by the
court.

196.6 Expenses of Production.

Unless otherwise ordered by the court for good cause, the
expense of producing items will be borne by the responding
party and the expense of inspecting, sampling, testing,
photographing, and copying items produced will be borne by
the requesting party.

196.7 Request of Motion for Entry Upon Property.

(a) Reques

t or motion.

= aa¥a a =
7 oot 7 v 7

end-ofany-applicable-discoveryperiodA party may serve on any

other party a request within the scope of discovery to permit
entry onto designated land or other property possessed or
controlled by the responding party, so that the requesting party
may inspect, measure, survey, photograph, test, or sample the
property or any designated object or operation on it. If —

{Haregueston-aitpartiesif-the land or property belongs to a

parkynon-party,-er the party seeking entry onto designated land
or other property possessed or controlled by the nonparty must
file

*Note there are two cases
pending at the Supreme
Court of Texas on this topic,
set to be argued on March 9.
See In re State Farm Lloyds,
Case No. 15-0903, and Inre
State Farm Lloyds, Case No.
15-0905.

The Discovery Subcommittee
recommends revising TRCP
196.7(a) based on FRCP
34(a)(2).
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{2}-a motion and notice of hearing on all parties and the
nonparty-ftheland-orproperty-belongsto-anonparty. If the
identity or address of the nonparty is unknown and cannot be
obtained through reasonable diligence, the court must permit
service by means other than those specified in Rule 21a that are
reasonably calculated to give the nonparty notice of the motion
and hearing.

(b) Timing of request. The request for entry upon a party’s
property, or the order for entry upon a nonparty’s property,
must be filed no later than 30 days before the end of any
applicable discovery period.

(bc) FimeRequested time, place, and other conditions of
inspection. Therequestforentry-upon-a-party'sproperty,or
the-orderforentry-upon-a-nonparty'sproperty,The request
must state the time, place, manner, conditions, and scope of
the inspection, and must specifically describe any desired
means, manner, and procedure for testing or sampling, and the
person or persons by whom the inspection, testing, or sampling
is to be made.

(ed) Response to request for entry.

(1) Time to respond. The responding party must serve a
written response on the requesting party within 30 days
after service of the request;-exceptthata-defendant
il bt he defondant! .
450 : . ‘ ol
reqguest.

(2) Content of response. The responding party must
state with specificity the grounds for ebjectiens
objecting and assert privileges as required by these
rules, including the reasons, and state, as appropriate,
that:

(A) entry or other requested action will be
permitted as requested;

(B) entry or other requested action will take
place at a specified time and place, if the
responding party is objecting to the time and

The Discovery Subcommittee
recommends setting out
TRCP 196.7(b) for clarity.

The Discovery Subcommittee
recommends making these
stylistic changes to TRCP
196.7(c) for clarity.

The Discovery Subcommittee
recommends removing this
language from TRCP 196.7(d)
so that no discovery can be
served prior to the answer.

The Discovery Subcommittee
recommends revising TRCP
196.7(d)(2) to correspond
with other changes in this
Rule.
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place of production; or

(C) entry or other requested action cannot be
permitted for reasons stated in the response.

(¢e) Requirements for order for entry on nonparty's property.

An order for entry on a nonparty's property may issue only for
good cause shown and only if the land, property, or object
thereon as to which discovery is sought is relevant to the

subjectmatterclaims or defenses of the action.

The Discovery Subcommittee
recommends revising TRCP
196.7(e) to parallel the scope
of discovery in FRCP 26.
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Interrogatories: Tex. R. Civ. P. 197

RULE 197. INTERROGATORIES TO PARTIES

197.1 Interrogatories — In General.-

(a) Number. Unless otherwise stipulated or ordered by the
court, a party may serve on any other party no more than 15
written interrogatories in a Level 1 case or 25 written
interrogatories in Level 2 or Level 3 cases, including all discrete
subparts, but excluding interrogatories asking a party only to
identify or authenticate specific documents.

(b) Scope. A written interrogateries-interrogatory te-may
inquire about any matter within the scope of discovery except
matters covered by Rule 195. An interrogatory may inquire
whether a party makes a specific legal or factual contention and
may ask the responding party to state the legal theories and to
describe in general the factual bases for the party's claims or
defenses, but interrogatories may not be used to require the
responding party to marshal all of its available proof or the
proof the party intends to offer at trial.

(c) Timing of request. A party may serve written interrogatories
on another party ~no later than 30 days before the end of the
discovery period.

197.2 Response to Interrogatories.

(a) Responding parties; verification. A responding party - not an

attorney of record as otherwise permitted by Rule 14 - must
sign the answers under oath or a declaration except that:

(1) when answers are based on information obtained
from other persons, the party may so state, and

(2) a party need not sign answers to interrogatories
about persons with knowledge of relevant facts, trial
witnesses, and legal contentions.

The Discovery Subcommittee
recommends revising the
format of TRCP 197.1 to
follow FRCP 33’s format for
clarity.

The Discovery Subcommittee
recommends adding
197.1(a), based on FRCP
33(a)(1), for convenience.

The Discovery Subcommittee
rejected the following
language from FRCP 33(a)(2)
because parties do not need
to be invited to do this: “the
court may order that the
interrogatory need not be
answered until designated
discovery is complete, or
until a pretrial conference or
some other time.”

The Discovery Subcommittee
recommends moving the
verification requirement to
TRCP 197.2(a) from 197.2(d)
to track the format of FRCP
33 and to indicate who must
respond earlier in the rule.
The Discovery Subcommittee
also revised the verification
requirement to: (1) remove
confusing language
indicating an agent could not
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(b) Time for response. The responding party must serve a
written response on the requesting party within 30 days after
service of the interrogatories,-exceptthata-defendantserved

(bc) Content of response. A response must include the party's
answers to the interrogatories and may include objections and
assertions of privilege as required under these rules.

(d) Objections. The grounds for objecting to an interrogatory
must be stated with specificity. Any ground not stated in a
timely objection is waived unless the court, for good cause,
excuses the failure.

(ee) Option to produce records. If the answer to an
interrogatory may be derived or ascertained from public
records, from the responding party's business records, or from
an examination, auditing, a-compilation, abstract or summary of
the responding party's business records (including electronically
stored information), and the burden of deriving or ascertaining
the answer is substantially the same for the requesting party as
for the responding party, the responding party may answer the
interrogatory by

(1) specifying the records that must be reviewed, in
sufficient detail to enable the requesting party to locate
and identify them as readily as the responding party
could; and,

(2) if applicable, producing the records or compilation,
abstract or summary of the records; and- Frerecords
¢ hichtl be deri .

I fiod fhici lotail it 4l

. I idontifutl "

can-theresponding party-
(3) 2t " I ifiod busi
recordothorosoondingpartymustsafestating a
reasonable time and place for examination of the
documents. The responding party must produce the
documents at the time and place stated, unless

respond, and (2) to add
declaration language.

The Discovery Subcommittee
recommends removing this
language from TRCP 197.2(b)
so that no discovery can be
served prior to the answer.
The Discovery Subcommittee
also rejected the following
language from FRCP 33(b)(2)
because another TRCP
already permits this: “A
shorter or longer time may
be stipulated to under Rule
29 or be ordered by the
court.”

The Discovery Subcommittee
recommends adding TRCP
197.2(d) from FRCP 33(b)(4).

The Discovery Subcommittee
recommends revising TRCP
197.2(e) to correspond with
language in FRCP 33(d).
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otherwise agreed by the parties or ordered by the court,
and must provide the requesting party a reasonable
opportunity to inspect them.

197.3 Use.

Answers to interrogatories may be used only against the
responding party. An answer to an interrogatory inquiring about
matters described in Rule 194.2(c) and (d) that has been
amended or supplemented is not admissible and may not be
used for impeachment.
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Admissions: Tex. R. Civ. P. 198

RULE 198. REQUESTS FOR ADMISSIONS

198.1 Request for Admissions.

(a) Request. A party may serve on another party —re-taterthan
30 days-before the end-of the discoveryperiod—written requests
that the other party admit, for purposes of the pending action
only, the truth of any matter within the scope of discovery,
including:

a)  onini s " licati
of-law-to-faetfacts, the application of law to fact, or
opinions about eithers-e¢; and

(2) the genuineness of any described documents-served

e o s lablef
: . I -y

(b) Number. Unless otherwise stipulated or ordered by the court,
a party may serve on any other party no more than 15 written
requests for admissions in a Level 1 case or 25 written requests
for admissions in Level 2 or Level 3 cases, including all discrete
subparts, but excluding requests asking a party only to identify or
authenticate specific documents.

(c) Timing of request. The request must be served no later than
30 days before the end of the discovery period.

(d) Form; copy of a document. Each matter for which an
admission is requested must be stated separately. A request to
admit the genuineness of a document must be accompanied by a
copy of the document unless it is, or has been, otherwise
furnished or made available for inspection and copying.

198.2 Response to Requests for Admissions.

(a) Time forrespoenseto respond; effect of failure to respond.
The responding party must serve a written response on the
requesting party within 30 days after service of the request;

The Discovery
Subcommittee recommends
breaking down TRCP 198.1
into subsections for clarity.

The revisions to TRCP
198.1(a)(1)-(2) are from
FRCP 36(a)(1) and 36(b).

The Discovery
Subcommittee recommends
limiting the number of
requests for admissions in
TRCP 198.1(b) to
correspond with the limit
on interrogatories.

The revisions to TRCP
198.1(d) are from FRCP
36(a)(2).

The Discovery
Subcommittee recommends
removing this language
from TRCP 198.2(a) so that
no discovery can be served
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I ofond Lo bof I
defendant'sansweris-due-need-notrespond-unti-50-days-after
service-ofthereguest.. If a response is not timely served, the
request is considered admitted without the necessity of a court
order.

(b) Content-ofresponseAnswer. If a matter is not admitted, the

answer must specifically deny it or state in detail why the
answering party cannot truthfully admit or deny it. A denial
must fairly respond to the substance of the matter; and when
good faith requires that a party qualify an answer or deny only a
part of a matter, the answer must specify the part admitted and
qualify or deny the rest. The answering party may assert lack of
knowledge or information as a reason for failing to admit or deny
only if the party states that it has made reasonable inquiry and
that the information it knows or can readily obtain is insufficient

to enable it to admit or deny. Unlesstherespondingparty-states

an-objection-orassertsaprivilegethe responding party-must

(c) Motion regarding the sufficiency of an answer or objection.
The requesting party may move to determine the sufficiency of
an answer or objection. Unless the court finds an objection
justified, it must order that an answer be served. On finding that
an answer does not comply with this rule, the court may order
either that the matter is admitted or that an amended answer be
served.

prior to the answer.

The Discovery
Subcommittee recommends
adding this language to
TRCP 198.2(a) from TRCP
198.2(c) for clarity.

The revisions to TRCP
198.2(b) are from FRCP
36(a)(4).

TRCP 198.2(c) is moved to
TRCP 198.2(a).

The addition of TRCP
198.2(c) is from FRCP
36(a)(6).
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198.3 Effect of an Admissions; Withdrawal or Amendment.

Any admission made by a party under this rule may-be-used
soleh-in-the-pendingactionis not an admission for any other
purpose and cannot be used against the party in any other
proceeding. A matter admitted under this rule is conclusively
established asto-the-party-making-theadmissien-unless the
court, on motion, permits the party to withdraw or amend the
admission. The court may permit the party to withdraw or
amend the admission if:

(a) the party shows good cause for the withdrawal or
amendment; and

(b) the court flnds that the—pames—rel-ng—upen—the—respenses

ting ¢l | thd | ission.the

withdrawal or amendment would promote the presentation of
the merits of the action and the court is not persuaded that the
withdrawal or amendment would prejudice the requesting party
in maintaining or defending the action on the merits.

The revisions to TRCP 198.3
are from FRCP 36(b). Itis
also stylistically revised for
clarity and parallelism.
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Depositions, Pre-Suit Depositions, and Depositions Pending Appeal:

Tex. R. Civ. P. 199-203

RULE 199. DEPOSITIONS UPON ORAL EXAMINATION

199.1 Oral Examination; Alternative Methods of Conducting or
Recording.

(a) Generally. A party may take the testimony of any person or
entity by deposition on oral examination before any officer
authorized by law to take depositions. The testimony,
objections, and any other statements during the deposition
must be recorded at the time they are given or made.

(b) Depositions by telepheone-orotherremote electronic
means. Aparty-may-takeThe parties may stipulate—or the court
may on motion order—an oral deposition by telephone or
other remote electronic means-iftheparty-givesreasonable
prierwritten-netice-ofintentto-do-se. For the purposes of these

rules, an oral deposition taken by telephone or other remote
electronic means is considered as having been taken in the
district and at the place where the witness is located when
answering the questions. The officer taking the deposition may
be located with the party noticing the deposition instead of with
the witness if the witness is placed under oath by a person who
is present with the witness and authorized to administer oaths
in that jurisdiction.

(c) Non-stenographic recording. Any party may cause a
deposition upon oral examination to be recorded by other than
stenographic means, including videotape recording. The party
requesting the non-stenographic recording will be responsible
for obtaining a person authorized by law to administer the oath
and for assuring that the recording will be intelligible, accurate,
and trustworthy. At least five days prior to the deposition, the
party must serve on the witness and all parties a notice, either
in the notice of deposition or separately, that the deposition will
be recorded by other than stenographic means. This notice
must state the method of non-stenographic recording to be
used and whether the deposition will also be recorded

The Discovery Subcommittee
considered revising TRCP
199.1(a) to adopt part of
FRCP 30(a)(2) to require a
party to obtain leave of court
to take more than 10
depositions (change only for
oral depositions). However,
due to deposition time limits
already in the TRCPs, one or
two committee members
disagree with this change.

The Discovery Subcommittee
recommends revising TRCP
199.1(b) to be consistent
with FRCP 30(b)(4), which
requires agreement or leave
of court for remote
depositions.
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stenographically. Any other party may then serve written notice
designating another method of recording in addition to the
method specified, at the expense of such other party unless the
court orders otherwise.

199.2 Procedure for Noticing Oral Depositions.

(a) Time to notice deposition. A notice of intent to take an oral
deposition must be served on the witness and all parties a
reasonable time before the deposition is taken. An oral
deposition may be taken outside the discovery period only by
agreement of the parties or with leave of court.

(b) Content of notice.

(1) Identity of witness; organizations. The notice must
state the name of the witness, which may be either an
individual or a public or private corporation, partnership,
association, governmental agency, or other organization.
If an organization is named as the witness, the notice
must describe with reasonable particularity the matters
on which examination is requested. In response, the
organization named in the notice must - a reasonable
time before the deposition - designate one or more
individuals to testify on its behalf and set forth, for each
individual designated, the matters on which the
individual will testify. Each individual designated must
testify as to matters that are known or reasonably
available to the organization. This subdivision does not
preclude taking a deposition by any other procedure
authorized by these rules.

(2) Time and place. The notice must state a reasonable
time and place for the oral deposition. The place may be
in:

(A) the county of the witness's residence;

(B) the county where the witness is employed or
regularly transacts business in person;

(C) the county of suit, if the witness is a party or a
person designated by a party under Rule
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199.2(b)(1);

(D) the county where the witness was served
with the subpoena, or within 150 miles of the
place of service, if the witness is not a resident of
Texas or is a transient person; or

(E) subject to the foregoing, at any other
convenient place directed by the court in which
the cause is pending.

(3) Alternative means of conducting and recording. The
notice must state whether the deposition is to be taken
by telephone or other remote electronic means and
identify the means. If the deposition is to be recorded by
nonstenographic means, the notice may include the
notice required by Rule 199.1(c).

(4) Additional attendees. The notice may include the
notice concerning additional attendees required by Rule
199.5(a)(3).

(5) Request for production of documents. A notice may
include a request that the witness produce at the
deposition documents or tangible things within the
scope of discovery and within the witness's possession,
custody, or control. If the witness is a nonparty, the
request must comply with Rule 205 and the designation
of materials required to be identified in the subpoena
must be attached to, or included in, the notice. The
nonparty's response to the request is governed by Rules
176 and 205. When the witness is a party or subject to
the control of a party, document requests under this
subdivision are governed by Rules 193 and 196.

199.3 Compelling Witness to Attend.

A party may compel the witness to attend the oral deposition by
serving the witness with a subpoena under Rule 176. If the
witness is a party or is retained by, employed by, or otherwise
subject to the control of a party, however, service of the notice
of oral deposition upon the party's attorney has the same effect
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as a subpoena served on the witness.

199.4 Objections to Time and Place of Oral Deposition.

A party or witness may object to the time and place designated
for an oral deposition by motion for protective order or by
motion to quash the notice of deposition. If the motion is filed
by the third business day after service of the notice of
deposition, an objection to the time and place of a deposition
stays the oral deposition until the motion can be determined.

199.5 Examination, Objection, and Conduct During Oral
Depositions.

(a) Attendance.

(1) Witness. The witness must remain in attendance
from day to day until the deposition is begun and
completed.

(2) Attendance by party. A party may attend an oral
deposition in person, even if the deposition is taken by
telephone or other remote electronic means. If a
deposition is taken by telephone or other remote
electronic means, the party noticing the deposition must
make arrangements for all persons to attend by the
same means. If the party noticing the deposition appears
in person, any other party may appear by telephone or
other remote electronic means if that party makes the
necessary arrangements with the deposition officer and
the party noticing the deposition.

(3) Other attendees. If any party intends to have in
attendance any persons other than the witness, parties,
spouses of parties, counsel, employees of counsel, and
the officer taking the oral deposition, that party must
give reasonable notice to all parties, either in the notice
of deposition or separately, of the identity of the other
persons.

(b) Oath; examination. Every person whose deposition is taken

The Discovery Subcommittee
recommends adopting a
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by oral examination must first be placed under oath. The parties
may examine and cross-examine the witness. Any party, in lieu
of participating in the examination, may serve written questions
in a sealed envelope on the party noticing the oral deposition,
who must deliver them to the deposition officer, who must
open the envelope and propound them to the witness. An
objection at the time of the examination to the officer’s
qualifications, to the manner of taking the deposition, or to any
other aspect of the deposition must be noted on the record, but
the examination still proceeds; the testimony is taken subject to
any objection. The record must state:

(1) the officer’s name and business address;

(2) the date, time, and place of the deposition;

(3) the deponent’s name;

(4) the administration of the oath or affirmation to the
deponent; and

(5) the identity of all persons present.

(c) Qualifications and Objections to Translator [Placeholder]

(ed) Time limitation. No side may examine or cross-examine an
individual witness for more than six hours. Breaks during
depositions do not count against this limitation. The court must
allow additional time consistent with Rule 192.3 and Rule 192.4
if needed to fairly examine the deponent or if the deponent,
another person, or any other circumstance impedes or delays
the examination.

(¢e) Conduct during the oral deposition; conferences. The oral
deposition must be conducted in the same manner as if the
testimony were being obtained in court during trial._If the
deposition is recorded nonstenographically, the deponent’s and
attorneys’ appearance or demeanor must not be distorted
through recording techniques. Counsel should cooperate with
and be courteous to each other and to the witness. The witness

portion of FRCP 30(c)(2) at
TRCP 199.5(b) to require
objections to officer’s
gualifications and the
manner of taking the
deposition be noted on the
record.

The Discovery Subcommittee
also recommends revising
TRCP 199.5(b) to adopt FRCP
30(b)(5)(A), amended to
require only that the record
must state these items. The
Discovery Subcommittee
does not recommend
requiring an officer begin the
deposition with an on-the-
record statement of these
items like the FRCPs.

The Discovery Subcommittee
recommends adding a rule
on qualifications and
objections to a translator at
TRCP 199.5(c).

The Discovery Subcommittee
recommends revising TRCP
199.5(d) to adopt language
from FRCP 30(d); the
Discovery Subcommittee
does not recommend
adopting the FRCP’s limit of
“one day of 7 hours” for a
deposition.

The Discovery Subcommittee
recommends revising TRCP
199.5(e) to adopt language
in FRCP 30(b)(5)(B).
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should not be evasive and should not unduly delay the
examination. Private conferences between the witness and the
witness's attorney during the actual taking of the deposition are
improper except for the purpose of determining whether a
privilege should be asserted. Private conferences may be held,
however, during agreed recesses and adjournments. If the
lawyers and witnesses do not comply with this rule, the court
may allow in evidence at trial statements, objections,
discussions, and other occurrences during the oral deposition
that reflect upon the credibility of the witness or the testimony.

(ef) Objections. Objections to questions during the oral
deposition are limited to "Objection, leading" and "Objection,
form." Objections to testimony during the oral deposition are
limited to "Objection, non-responsive." These objections are
waived if not stated as phrased during the oral deposition. All
other objections need not be made or recorded during the oral
deposition to be later raised with the court. The objecting party
must give a clear and concise explanation of an objection if
requested by the party taking the oral deposition, or the
objection is waived. Argumentative or suggestive objections or
explanations waive objection and may be grounds for
terminating the oral deposition or assessing costs or other
sanctions. The officer taking the oral deposition will not rule on
objections but must record them for ruling by the court. The
officer taking the oral deposition must not fail to record
testimony because an objection has been made.

(£g) Instructions not to answer. An attorney may instruct a
witness not to answer a question during an oral deposition only
if necessary to preserve a privilege, comply with a court order
or these rules, protect a witness from an abusive question or
one for which any answer would be misleading, or secure a
ruling pursuant to paragraph (g). The attorney instructing the
witness not to answer must give a concise, non-argumentative,
non-suggestive explanation of the grounds for the instruction if
requested by the party who asked the question.

(gh) Suspending the deposition. If the time limitations for the
deposition have expired or the deposition is being conducted or
defended in violation of these rules, a party or witness may
suspend the oral deposition for the time necessary to obtain a

The Discovery Subcommittee
recommends considering
adopting a portion of FRCP
30(c)(2) for TRCP 199.5(f).
FRCP 30(c)(2) provides: “An
objection at the time of the
examination—whether to
evidence, to a party’s
conduct, ... orto any other
aspect of the deposition—
must be noted on the
record, but the examination
still proceeds; the testimony
is taken subject to any
objection. An objection
must be stated concisely in a
nonargumentative and
nonsuggestive manner. A
person may instruct a
deponent not to answer only
when necessary to preserve
a privilege, to enforce a
limitation ordered by the
court, or to present a motion
[to terminate or limit the
deposition.]”
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ruling.

(ki) Good faith required. An attorney must not ask a question at
an oral deposition solely to harass or mislead the witness, for
any other improper purpose, or without a good faith legal basis
at the time. An attorney must not object to a question at an oral
deposition, instruct the witness not to answer a question, or
suspend the deposition unless there is a good faith factual and
legal basis for doing so at the time.

199.6 Hearing on Objections.

Any party may, at any reasonable time, request a hearing on an
objection or privilege asserted by an instruction not to answer
or suspension of the deposition; provided the failure of a party
to obtain a ruling prior to trial does not waive any objection or
privilege. The party seeking to avoid discovery must present any
evidence necessary to support the objection or privilege either
by testimony at the hearing or by affidavits served on opposing
parties at least seven days before the hearing. If the court
determines that an in camera review of some or all of the
requested discovery is necessary to rule, answers to the
deposition questions may be made in camera, to be transcribed
and sealed in the event the privilege is sustained, or made in an
affidavit produced to the court in a sealed wrapper.

RULE 200. DEPOSITIONS UPON WRITTEN QUESTIONS

200.1 Procedure for Noticing Deposition Upon Written
Questions.

(a) Who may be noticed; when. A party may take the testimony
of any person or entity by deposition on written questions
before any person authorized by law to take depositions on
written questions. A notice of intent to take the deposition
must be served on the witness and all parties at least 20 days
before the deposition is taken. A deposition on written
guestions may be taken outside the discovery period only by
agreement of the parties or with leave of court. The party

Note the Discovery
Subcommittee does not
recommend adopting FRCP
30(a)’s 10-deposition rule for
depositions on written
questions.
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noticing the deposition must also deliver to the deposition
officer a copy of the notice and of all written questions to be
asked during the deposition.

(b) Content of notice. The notice must comply with Rules
199.1(b), 199.2(b), and 199.5(a)(3). If the witness is an
organization, the organization must comply with the
requirements of that provision. The notice also may include a
request for production of documents as permitted by Rule
199.2(b)(5), the provisions of which will govern the request,
service, and response.

200.2 Compelling Witness to Attend.

A party may compel the witness to attend the deposition on
written questions by serving the witness with a subpoena under
Rule 176. If the witness is a party or is retained by, employed
by, or otherwise subject to the control of a party, however,
service of the deposition notice upon the party's attorney has
the same effect as a subpoena served on the witness.

200.3 Questions and Objections.

(a) Direct questions. The direct questions to be propounded to
the witness must be attached to the notice.

(b) Objections and additional questions. Within ten days after
the notice and direct questions are served, any party may object
to the direct questions and serve cross-questions on all other
parties. Within five days after cross-questions are served, any
party may object to the cross-questions and serve redirect
questions on all other parties. Within three days after redirect
guestions are served, any party may object to the redirect
guestions and serve re-cross questions on all other parties.
Objections to re-cross questions must be served within five days
after the earlier of when re-cross questions are served or the
time of the deposition on written questions.

(c) Objections to form of questions. Objections to the form of a
guestion are waived unless asserted in accordance with this
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subdivision.

200.4 Conducting the Deposition Upon Written Questions.

The deposition officer must: take the deposition on written
guestions at the time and place designated; record the
testimony of the witness under oath in response to the
guestions; and prepare, certify, and deliver the deposition
transcript in accordance with Rule 203. The deposition officer
has authority when necessary to summon and swear an
interpreter to facilitate the taking of the deposition.

RULE 201. DEPOSITIONS IN FOREIGN JURISDICTIONS FOR USE
IN TEXAS PROCEEDINGS; DEPOSITIONS IN TEXAS FOR USE IN
FOREIGN PROCEEDINGS

201.1 Depositions in Foreign Jurisdictions for Use in Texas
Proceedings.

(a) Generally. A party may take a deposition on oral
examination or written questions of any person or entity
located in another state or a foreign country for use in
proceedings in this State. The deposition may be taken by:

(1) notice;

(2) letter rogatory, letter of request, or other such
device;

(3) agreement of the parties; or
(4) court order.

(b) By notice. A party may take the deposition by notice in
accordance with these rules as if the deposition were taken in
this State, except that the deposition officer may be a person
authorized to administer oaths in the place where the
deposition is taken.

(c) By letter rogatory. On motion by a party, the court in which
an action is pending must issue a letter rogatory on terms that

Note the Discovery
Subcommittee does not
recommend adopting FRCP
30(a)’s 10-deposition rule in
TRCP 201.
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are just and appropriate, regardless of whether any other
manner of obtaining the deposition is impractical or
inconvenient. The letter must:

(1) be addressed to the appropriate authority in the
jurisdiction in which the deposition is to be taken;

(2) request and authorize that authority to summon the
witness before the authority at a time and place stated
in the letter for examination on oral or written
guestions; and

(3) request and authorize that authority to cause the
witness's testimony to be reduced to writing and
returned, together with any items marked as exhibits, to
the party requesting the letter rogatory.

(d) By letter of request or other such device. On motion by a
party, the court in which an action is pending, or the clerk of
that court, must issue a letter of request or other such device in
accordance with an applicable treaty or international
convention on terms that are just and appropriate. The letter or
other device must be issued regardless of whether any other
manner of obtaining the deposition is impractical or
inconvenient. The letter or other device must:

(1) be in the form prescribed by the treaty or convention
under which it is issued, as presented by the movant to
the court or clerk; and

(2) must state the time, place, and manner of the
examination of the witness.

(e) Objections to form of letter rogatory, letter of request, or
other such device. In issuing a letter rogatory, letter of request,
or other such device, the court must set a time for objecting to
the form of the device. A party must make any objection to the
form of the device in writing and serve it on all other parties by
the time set by the court, or the objection is waived.

(f) Admissibility of evidence. Evidence obtained in response to
a letter rogatory, letter of request, or other such device is not
inadmissible merely because it is not a verbatim transcript, or
the testimony was not taken under oath, or for any similar
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departure from the requirements for depositions taken within
this State under these rules.

(g) Deposition by electronic means. A deposition in another
jurisdiction may be taken by telephone, video conference,
teleconference, or other electronic means under the provisions
of Rule 199.

201.2 Depositions in Texas for Use in Proceedings in Foreign
Jurisdictions.

If a court of record of any other state or foreign jurisdiction
issues a mandate, writ, or commission that requires a witness's
oral or written deposition testimony in this State, the witness
may be compelled to appear and testify in the same manner
and by the same process used for taking testimony in a
proceeding pending in this State.

RULE 202. DEPOSITIONS BEFORE SUIT OR TO INVESTIGATE
CLAIMS

202.1 Generally.

A person may petition the court for an order authorizing the
taking of a deposition on oral examination or written questions
either:

(a) to perpetuate or obtain the person's own testimony or that
of any other person for use in an anticipated suit; or

(b) to investigate a potential claim or suit.

202.2 Petition

The petition must:

(a) be verified;

(b) be filed in a proper court of any county:

(1) where venue of the anticipated suit may lie, if suit is
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anticipated; or

(2) where the witness resides, if no suit is yet
anticipated;

(c) be in the name of the petitioner;
(d) state either:

(1) that the petitioner anticipates the institution of a suit
in which the petitioner may be a party; or

(2) that the petitioner seeks to investigate a potential
claim by or against petitioner;

(e) state the subject matter of the anticipated action, if any, and
the petitioner's interest therein;

(f) if suit is anticipated, either:

(1) state the names of the persons petitioner expects to
have interests adverse to petitioner's in the anticipated
suit, and the addresses and telephone numbers for such
persons; or

(2) state that the names, addresses, and telephone
numbers of persons petitioner expects to have interests
adverse to petitioner's in the anticipated suit cannot be
ascertained through diligent inquiry, and describe those
persons;

(g) state the names, addresses and telephone numbers of the
persons to be deposed, the substance of the testimony that the
petitioner expects to elicit from each, and the petitioner's
reasons for desiring to obtain the testimony of each; and

(h) request an order authorizing the petitioner to take the
depositions of the persons named in the petition.

202.3 Notice and Service.

(a) Personal service on witnesses and persons named. At least
15 days before the date of the hearing on the petition, the

petitioner must serve the petition and a notice of the hearing —
in accordance with Rule 21a - on all persons petitioner seeks to

58




depose and, if suit is anticipated, on all persons petitioner
expects to have interests adverse to petitioner's in the
anticipated suit.

(b) Service by publication on persons not named.

(1) Manner. Unnamed persons described in the petition
whom the petitioner expects to have interests adverse
to petitioner's in the anticipated suit, if any, may be
served by publication with the petition and notice of the
hearing. The notice must state the place for the hearing
and the time it will be held, which must be more than 14
days after the first publication of the notice. The petition
and notice must be published once each week for two
consecutive weeks in the newspaper of broadest
circulation in the county in which the petition is filed, or
if no such newspaper exists, in the newspaper of
broadest circulation in the nearest county where a
newspaper is published.

(2) Objection to depositions taken on notice by
publication. Any interested party may move, in the
proceeding or by bill of review, to suppress any
deposition, in whole or in part, taken on notice by
publication, and may also attack or oppose the
deposition by any other means available.

(c) Service in probate cases. A petition to take a deposition in
anticipation of an application for probate of a will, and notice of
the hearing on the petition, may be served by posting as
prescribed by Section 33(f)(2) of the Probate Code. The notice
and petition must be directed to all parties interested in the
testator's estate and must comply with the requirements of
Section 33(c) of the Probate Code insofar as they may be
applicable.

(d) Modification by order. As justice or necessity may require,
the court may shorten or lengthen the notice periods under this
rule and may extend the notice period to permit service on any
expected adverse party.
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202.4 Order.

(a) Required findings. The court must order a deposition to be
taken if, but only if, it finds that:

(1) allowing the petitioner to take the requested
deposition may prevent a failure or delay of justice in an
anticipated suit; or

(2) the likely benefit of allowing the petitioner to take
the requested deposition to investigate a potential claim
outweighs the burden or expense of the procedure.

(b) Contents. The order must state whether a deposition will be
taken on oral examination or written questions. The order may
also state the time and place at which a deposition will be
taken. If the order does not state the time and place at which a
deposition will be taken, the petitioner must notice the
deposition as required by Rules 199 or 200. The order must
contain any protections the court finds necessary or appropriate
to protect the witness or any person who may be affected by
the procedure.

202.5 Manner of Taking and Use.

Except as otherwise provided in this rule, depositions
authorized by this rule are governed by the rules applicable to
depositions of non-parties in a pending suit. The scope of
discovery in depositions authorized by this rule is the same as if
the anticipated suit or potential claim had been filed. A court
may restrict or prohibit the use of a deposition taken under this
rule in a subsequent suit to protect a person who was not
served with notice of the deposition from any unfair prejudice
or to prevent abuse of this rule.

RULE 203. SIGNING, CERTIFICATION AND USE OF ORAL

AND WRITTEN DEPOSITIONS

203.1 Signature and Changes.
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(a) Deposition transcript to be provided to witness. The
deposition officer must provide the original deposition
transcript to the witness for examination and signature. If the
witness is represented by an attorney at the deposition, the
deposition officer must provide the transcript to the attorney
instead of the witness.

(b) Changes by witness; signature. The witness may change
responses as reflected in the deposition transcript by indicating
the desired changes, in writing, on a separate sheet of paper,
together with a statement of the reasons for making the
changes. No erasures or obliterations of any kind may be made
to the original deposition transcript. The witness must then sign
the transcript under oath and return it to the deposition officer.
If the witness does not return the transcript to the deposition
officer within 26-30 days of the date the transcript was provided
to the witness or the witness's attorney, the witness may be
deemed to have waived the right to make the changes.

(c) Exceptions. The requirements of presentation and signature
under this subdivision do not apply:

(1) if the witness and all parties waive the signature
requirement;

(2) to depositions on written questions; or

(3) to non-stenographic recordings of oral depositions.

203.2 Certification.

The deposition officer must file with the court, serve on all
parties, and attach as part of the deposition transcript or non-
stenographic recording of an oral deposition a certificate duly
sworn by the officer stating:

(a) that the witness was duly sworn by the officer and that the
transcript or non-stenographic recording of the oral deposition
is a true record of the testimony given by the witness;

(b) that the deposition transcript, if any, was submitted to the
witness or to the attorney for the witness for examination and

The Discovery Subcommittee
recommends revising TRCP
203.1 to conform with FRCP
30(e).
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signature, the date on which the transcript was submitted,
whether the witness returned the transcript, and if so, the date
on which it was returned.

(c) that changes, if any, made by the witness are attached to the
deposition transcript;

(d) that the deposition officer delivered the deposition
transcript or nonstenographic recording of an oral deposition in
accordance with Rule 203.3;

(e) the amount of time used by each party at the deposition;

(f) the amount of the deposition officer's charges for preparing
the original deposition transcript, which the clerk of the court
must tax as costs; and

(g) that a copy of the certificate was served on all parties and
the date of service.

203.3 Delivery.

(a) Endorsement; to whom delivered. The deposition officer
must endorse the title of the action and "Deposition of (name of
witness)" on the original deposition transcript (or a copy, if the
original was not returned) or the original nonstenographic
recording of an oral deposition, and must return:

(1) the transcript to the party who asked the first
guestion appearing in the transcript, or

(2) the recording to the party who requested it.

(b) Notice. The deposition officer must serve notice of delivery
on all other parties.

(c) Inspection and copying; copies. The party receiving the
original deposition transcript or non-stenographic recording
must make it available upon reasonable request for inspection
and copying by any other party. Any party or the witness is
entitled to obtain a copy of the deposition transcript or non-
stenographic recording from the deposition officer upon
payment of a reasonable fee.
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203.4 Exhibits.

At the request of a party, the original documents and things
produced for inspection during the examination of the witness
must be marked for identification by the deposition officer and
annexed to the deposition transcript or non-stenographic
recording. The person producing the materials may produce
copies instead of originals if the party gives all other parties fair
opportunity at the deposition to compare the copies with the
originals. If the person offers originals rather than copies, the
deposition officer must, after the conclusion of the deposition,
make copies to be attached to the original deposition transcript
or non-stenographic recording, and then return the originals to
the person who produced them. The person who produced the
originals must preserve them for hearing or trial and make them
available for inspection or copying by any other party upon
seven days' notice. Copies annexed to the original deposition
transcript or non-stenographic recording may be used for all
purposes.

203.5 Motion to Suppress.

A party may object to any errors and irregularities in the
manner in which the testimony is transcribed, signed, delivered,
or otherwise dealt with by the deposition officer by filing a
motion to suppress all or part of the deposition. If the
deposition officer complies with Rule 203.3 at least one day
before the case is called to trial, with regard to a deposition
transcript, or 30 days before the case is called to trial, with
regard to a non-stenographic recording, the party must file and
serve a motion to suppress before trial commences to preserve
the objections.

203.6 Use.

(a) Non-stenographic recording; transcription. A non-
stenographic recording of an oral deposition, or a written
transcription of all or part of such a recording, may be used to
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the same extent as a deposition taken by stenographic means.
However, the court, for good cause shown, may require that the
party seeking to use a non-stenographic recording or written
transcription first obtain a complete transcript of the deposition
recording from a certified court reporter. The court reporter's
transcription must be made from the original or a certified copy
of the deposition recording. The court reporter must, to the
extent applicable, comply with the provisions of this rule,
except that the court reporter must deliver the original
transcript to the attorney requesting the transcript, and the
court reporter's certificate must include a statement that the
transcript is a true record of the non-stenographic recording.
The party to whom the court reporter delivers the original
transcript must make the transcript available, upon reasonable
request, for inspection and copying by the witness or any party.

(b) Same proceeding. All or part of a deposition may be used for
any purpose in the same proceeding in which it was taken. If the
original is not filed, a certified copy may be used. "Same
proceeding" includes a proceeding in a different court but
involving the same subject matter and the same parties or their
representatives or successors in interest. A deposition is
admissible against a party joined after the deposition was taken
if:

(1) the deposition is admissible pursuant to Rule
804(b)(1) of the Rules of Evidence, or

(2) that party has had a reasonable opportunity to
redepose the witness and has failed to do so.

(c) Different proceeding. Depositions taken in different
proceedings may be used as permitted by the Rules of Evidence.
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Physical and Mental Examinations: Tex. R. Civ. P. 204

RULE 204. PHYSICAL AND MENTAL EXAMINATION

204.1 Motion and Order Required.

(a) Motion. A party may - no later than 30 days before the end of
any applicable discovery period - move for an order compelling
another party to:

(1) submit to a physical or mental examination by-=a

lified shysici I ination| L
psychologistby a suitably licensed or certified examiner;

or

(2) produce for such examination a person in the other
party's custody, conservatorship or legal control.

(b) Service. The motion and notice of hearing must be served on
the person to be examined and all parties.

(c) Requirements for obtaining order. The court may issue an
order for examination only for good cause shown and only in the
following circumstances:

(1) when the mental or physical condition (including the
blood group) of a party, or of a person in the custody,
conservatorship or under the legal control of a party, is in
controversy; or

(2) except as provided in Rule 204.4, an examination by a
psychologist may be ordered when the party responding
to the motion has designated a psychologist as a
testifying expert or has disclosed a psychologist's records
for possible use at trial.

(d) Requirements of order. The order must be in writing and
must specify the time, place, manner, conditions, and scope of
the examination and the person or persons by whosm itiste-be

madewill perform it.

The Discovery
Subcommittee recommends
revising TRCP 204.1(a) to
adopt language in FRCP
35(a). This would permit
vocational examinations
and other similar
examinations upon
satisfaction of the other
rule requirements.

The Discovery
Subcommittee recommends
revising TRCP 204.1(d) to
match FRCP 35(a)(2)(B) for
clarity.
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204.2 Examiner’s Report-ef-ExaminingPhysician-or
Poyehelegist,

(a) Right to report by the party or person examined. Upon
request of the person ordered to be examined, the party causing
the examination to be made must deliver to the person a copy of
a detailed written report of the examining physician or
psychologist. The court on motion may limit delivery of a report
on such terms as are just.

(b) Contents of report. The written report must set out in detail
setting-out the findings, including results of all tests made,
diagnoses and conclusions, together with like reports of all
earlier examinations of the same condition.

(c) Request by the moving party. Afterdeliveryofthereport;

uponreguestof the partycausing the examinationthe party

arejust-After delivering the reports, the party who moved for
the examination may request—and is entitled to receive—from
the party against whom the examination order was issued like
reports of all earlier or later examinations of the same condition.
But those reports need not be delivered by the party with
custody or control of the person examined if the party shows
that it could not obtain them. The court on motion may limit
delivery of a report on such terms as are just.

(d) Waiver of privilege. By requesting and obtaining the
examiner’s report, or by deposing the examiner, the party
examined waives any privilege it may have—in that action or any
other action involving the same controversy—concerning
testimony about all examinations of the same condition.

(e) Failure to deliver a report. If a physician or psychologist fails
or refuses to make a report the court may exclude the testimony
if offered at the trial.

(f) Agreements; relationship to other rules. This subdivision
applies to examinations made by agreement of the parties,

The Discovery
Subcommittee recommends
breaking up the provisions
of TRCP 204.2 into
separately numbered
paragraphs like FRCP 35(b)
for clarity.

The Discovery
Subcommittee recommends
revising TRCP 204.2(b) to
add the language “in detai
from FRCP 35(b)(2).

III

The Discovery
Subcommittee recommends
revising TRCP 204.2(c) to
use language from FRCP
35(b)(3) for clarity.

The Discovery
Subcommittee recommends
adding TRCP 204.2(d) based
on FRCP 35(b)(4).
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unless the agreement expressly provides otherwise. This
subdivision does not preclude discovery of a report of an
examining physician or psychologist or the taking of a deposition
of the physician or psychologist in accordance with the
provisions of any other rule.

204.3 Effect of No Examination.

If no examination is sought either by agreement or under this
subdivision, the party whose physical or mental condition is in
controversy must not comment to the court or jury concerning
the party's willingness to submit to an examination, or on the
right or failure of any other party to seek an examination.

204.4 Cases Arising Under Titles Il or V, Family Code.

In cases arising under Family Code Titles Il or V, the court may -
on its own initiative or on motion of a party - appoint:

(a) one or more psychologists or psychiatrists to make any and all
appropriate mental examinations of the children who are the
subject of the suit or of any other parties, and may make such
appointment irrespective of whether a psychologist or
psychiatrist has been designated by any party as a testifying
expert;

(b) one or more experts who are qualified in paternity testing to
take blood, body fluid, or tissue samples to conduct paternity
tests as ordered by the court.

204.5 Definitions.

For the purpose of this rule, a psychologist is a person licensed or
certified by a state or the District of Columbia as a psychologist.
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Sanctions, including spoliation: Tex. R. Civ. P. 215

RULE 215. ABUSE-OFFAILURE TO MAKE DISCLOSURES ORTO
COOPERATE IN DISCOVERY; SANCTIONS

215.1 Motion for Sanetions-e+0Order Compelling Disclosure or
Discovery.

(a) In General. On notice to other parties and all affected

persons, aA party; upen-reasenable-notice-to-otherpartiesand
shothergorsensatioctodthorebymay asshytforsanctions
ermove for an order compelling disclosure or discovery-as

(ab) Appropriate court. On-attersrelating-to-a-depositionan

applicationA motion for an order to a party may-must be made

to-the-courtinwhichin the court where the action is pending-e+
lictei i the dictrict where the deposition s bei

taken—An-application. A motion for an order to a depenentwho

is-aeta-party-shallnonparty must be made to the-any district

court in the district where the depesitien-isbeigdiscovery is or

will be taken. Asto-allother discovery-matters,an-application

: I iy I I i whichtl L

(bc) Specific Motions.

(1) To compel disclosure. If a party fails to make a
disclosure required by Rule 194, any other party may
move to compel disclosure and for appropriate
sanctions.

(2) To compel a discovery response. A party seeking
discovery may move for an order compelling an answer,
designation, production, or inspection. This motion may
be made if:

(A) a deponent fails to answer a guestion asked
under Rule 199 or 200;

(B Femparnpensthorcosanoniubich-ca
corporation or other entity fails to make a
designation under Rules 199.2(b)(1) or 200.1(b);
or

The revisions to TRCP 215.1
are based on FRCP 37(a).

The revisions to TRCP
215.1(b) are based on FRCP
37(a)(2).

The revisions to TRCP
215.1(c) are based on FRCP
37(a)(3)(A).

The language in TRCP
215.1(c)(2) is moved from
further below.
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(C) a party fails to answer an interrogatory
submitted under Rule 197;

(D)a party fails to serve a written response to a
request, fails to produce documents, or fails to
respond that inspection will be permitted—or

fails to permit inspection—as requested under
Rule 196; or

(E) a party fails to comply with any person’s
written request for the person’s own statement
as provided in Rule 192.3(h).
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(3) Related to a deposition. When taking an oral
deposition-en-eral-examination, the propenentofthethe

party asking a question may complete or adjourn the
examination before heapptiesmoving for an order.
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(ed) Evasive or incomplete answer. For purposes of this Rule
215.1-subdivisien, an evasive or incomplete disclosure, answer,
or response must be-is-te-be treated as a failure to disclose,
ahsweranswer, or respond.

(de) Dispesition-of-motion-to-compel-awardof

expensesPayment of expenses; protective orders.

(1) If the motion is granted (or disclosure or discovery is
provided after filing). If the motion is granted—or if the
disclosure or requested discovery is provided after the
motion was filed—the court may-the-courtshall, after
giving an opportunity fer-hearingto be heard, require a
the party or deponent whose conduct necessitated the
motion, e+the party or attorney advising sueh-that
conduct, or both, efthem-to pay, at such time as
ordered by the court, the mevingpartymovant’s the
reasonable expenses incurred in ebtainingthe
erdermaking the motion, including attorney fees. But
the court must not order this payment if:

(A) the movant filed the motion before
attempting in good faith to obtain the disclosure
or discovery without court action;

the-meotienthe opposing party’s nondisclosure,
response, or objection was substantially justified;

This language is moved to
below.
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or

(C) -erthat-other circumstances make an award
of expenses unjust. Such-an-ordershal-be
b . Lg he final

judgment:
(2) If the motion is denied. If the motion is denied, the
court may issue any protective order authorized under
Rule 192.6 and must, after giving an opportunity to be
heard, require the movant, the attorney filing the
motion, or both, to pay to the party or deponent who
opposed the motion its reasonable expenses incurred in

opposing the motion, including attorney fees. But the
court must not order this payment if the motion was
substantially justified or other circumstances make an
award of expenses unjust.

(3) If the motion is granted in part and denied in part. |If
the motion is granted in part and denied in part, the
court may issue any protective order authorized under
Rule 192.6 and may, after giving an opportunity to be
heard, apportion the reasonable expenses for the

motion.

(4) Reasonable expenses. In determining the amount of
reasonable expenses, including attorney fees, to be
awarded-in-cennection-with-a-motion, the trial-court
shat-must award expenses which-that are reasonable in
relation to the amount of work reasonably expended in

oebtaining-an-ordercompelingcomphance-making the

This language is moved to
above.

This language is moved to
above.
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motion or in opposing a-metien-whichis-deniedthe
denied motion.

215.2 Failure to Comply with Order-orwith-Discovery
Reguesta Court Order.

(a) Sanctions by-courtin-districtwhere depositionis
takensought in the district where the deposition is taken. If the

court where the discovery is taken orders a deponent faiste
appearorto be sworn or to answer a question and the

deponent fails to obey, atterbeing-directed-to-do-so-by-a-district

inr the district in-which-the depesitionis being takenthe
failure may be eensidered-treated as a contempt of that court.

(b) Sanctions by-ceurt-in-which-action-is-pendingsought in the

court where the action is pending.

(1) For not obeying a discovery order. If a party or a
party’saw officer, director, or managing agent—or a

witness -efa-party-era-persen-designated under Rules
199.2(b)(1) or 200.1(b)—-te-testify-on-behalfofaparty
failstocomplywith-proper-discoveryreguestsorfails to
obey an order to provide or permit discovery, including
an order made-under Rules 204 or 215.1, the court in
whichwhere the action is pending may,afternoticeand
hearing mal I lors | Lto the fail
justand-among-othersthe issue further just orders.

They may include the following:

(2A) an-erderdisallowing the disobedient party
from requesting further discovery-any-further
" ‘ Kind ‘ cular kindd

This language is moved to
above.

The revisions to TRCP 215.2
are based on FRCP 37(b).

The revisions to 215.2(a) are
based on FRCP 37(b)(1).

The revisions to TRCP
215.2(b) are based on FRCP
37(b)(2).
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i N botl . I
licobedi I ising him:
(3B) an-erderdirecting that the matters
regarding-whichembraced in the order wasmade
or any-other designated facts shal-be taken te
beas established for the purposes of the action in

I th the clai £ 1l btaini
theorderas the prevailing party claims;

(4C) an-orderrefusing-te-alewprohibiting the
disobedient party te-from supporting or opposing
suppertereppese-designated claims or
defenses, or prehibiting-him-from introducing

designated matters in evidence;

(5D) an-orderstrikingout pleadingsorparts
thereoforstriking pleadings in whole or in part;

(E) staying further proceedings until the order is
obeyed;;

(F) erdismissing with or without prejudice the

action or proceedings erany-partthereefin

whole or in part;

(G);-e+ rendering a default judgment by-default
against the disobedient party; or

(6H) indi ‘  thof . I .
addition-therete,an-ordertreating as a contempt
of court the failure to obey any orders except an
order to submit to a physical or mental
examination;.

(2) For not producing a person for examination. when-If
a party has-failedfails to comply with an order under
Rule 204 requiring hira-it to appear or produce another
for examination, the court may issue any of the orders
listed in Rule 215.2(b)(1)(A)-(H), sueh-erdersasare
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’ 7 ’

subdivision-unless the disobedient party person-failing

to-comply-shows that he-it isunable-to-appearerte
produce-such-personforexaminationcannot appear or

to produce the other person.

(3) Payment of expenses. Instead of trtieu-efany-ofthe
foregoingorders-or in addition thereteto the orders
above, the court shat-must require the-party-failingte
ebey-theordererthe disobedient party, the attorney
advising himthat party, or both, to pay; atsuch-timeas
erdered-by-the-court-the reasonable expenses, including
attorney fees, caused by the failure, unless the esust
finds-thatthe-failure was substantially justified or that
other circumstances make an award of expenses unjust.
Sueh-anThe order shat-be-subjeettomust be -reviewed
on appeal from the final judgment.

215.3 Abuse of Discovery Process in Seeking, Making, or
Resisting Discovery.

If thecourtfinds-a party is-abusingabuses the discovery process
in seeking, making, or resisting discovery or if the-courtfinds
thatanythe party serves an interrogatory or request for
inspection or production that is unreasonably frivolous,
oppressive, or harassing, or that-serves a response ef
answerthat is unreasonably frivolous or made for purposes of
delay, then-the court in-which-theactionispending-may, after
notice and hearing, impese-any-appropriatesanctionauthorized
by-paragraphs{h-{25-3h{4-H5hanre{(8)-ef Rule2152{blissue
any of the orders listed in Rule 215.2(b)(1)(A)-(H). Sueh-erderof

sahection-shal-besubjecttereview-The order must be reviewed

on appeal from the final judgment.

215.4 Failure to Comply with Rule 198

(a) Motion. A party who has requested an admission under Rule

This language is moved to
above.

TRCP 215.3 is revised for
clarity. This rule is not in the
FRCPs.

The FRCP 37(c) (federal
admission rule) is as follows:
(c) Failure to Disclose, to
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198 may move to determine the sufficiency of the answer or
objection. For purposes of this subdivision an evasive or
incomplete answer may be treated as a failure to answer.
Unless the court determines that an objection is justified, it
shall order that an answer be served. If the court determines
that an answer does not comply with the requirements of Rule
198, it may order either that the matter is admitted or that an
amended answer be served. The provisions of Rule 215.1(d)
apply to the award of expenses incurred in relation to the
motion.

(b) Expenses on failure to admit. If a party fails to admit the
genuineness of any document or the truth of any matter as
requested under Rule 198 and if the party requesting the
admissions thereafter proves the genuineness of the document
or the truth of the matter, he may apply to the court for an
order requiring the other party to pay him the reasonable
expenses incurred in making that proof, including reasonable
attorney fees. The court shall make the order unless it finds that
(1) the request was held objectionable pursuant to Rule 193, or
(2) the admission sought was of no substantial importance, or
(3) the party failing to admit had a reasonable ground to believe
that he might prevail on the matter, or (4) there was other good
reason for the failure to admit.

Supplement an Earlier
Response, or to Admit.

(1) Failure to Disclose or
Supplement. If a party fails
to provide information or
identify a witness as
required by Rule 26(a) or (e),
the party is not allowed to
use that information or
witness to supply evidence
on a motion, at a hearing, or
at a trial, unless the failure
was substantially justified or
is harmless. In addition to or
instead of this sanction, the
court, on motion and after
giving an opportunity to be
heard:

(A) may order payment of
the reasonable expenses,
including attorney’s fees,
caused by the failure;

(B) may inform the jury of
the party’s failure; and

(C) may impose other
appropriate sanctions,
including any of the orders
listed in Rule 37(b)(2)(A)(i)—
(vi).

(2) Failure to Admit. If a
party fails to admit what is
requested under Rule 36 and
if the requesting party later
proves a document to be
genuine or the matter true,
the requesting party may
move that the party who
failed to admit pay the
reasonable expenses,
including attorney’s fees,
incurred in making that
proof. The court must so
order unless:

(A) the request was held
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215.5 Failure of Party or Witness to-Attend-to-orServe
Subpeena;ExpensesParty’s Failure to Attend its Own

Deposition, Serve Answers to Interrogatories, or Respond to a
Request for Inspection.

(a) Motion; grounds for sanctions. The court where the action
is pending may, on motion, order sanctions if:

(1) a party or a party’s officer, director, or managing
agent—or a person designated under Rule 199.2(b)(1) or
Rule 200.1(b)—fails, after being served with proper
notice, to appear for that person’s deposition;
(2) Fai ¢ v aivi tice to-attend_tEt

. I . ‘ 1l ki ‘ Ld ition fail

atterney-fees:a party fails, after serving notice, to attend
and proceed with a deposition, or the witness fails to
attend and proceed with the deposition through the
fault of the party that served notice; or
(3) {b)-Fail £ i w .

. ‘ 1l ki ‘ Ld . ‘ .

Ll . I ¥ € the fault of

I . I e if I e
I I | hed .

objectionable under Rule
36(a);

(B) the admission sought was
of no substantial
importance;

(C) the party failing to admit
had a reasonable ground to
believe that it might prevail
on the matter; or

(D) there was other good
reason for the failure to
admit.

TRCP 215.5 is based on FRCP
37(d).
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of thatwitnessto-be taken;the court-may-orderthe
o I . hootl I
bl . Loy hi L .
shopdirenaldiraronsenabloatisrroyoosa party,
after being properly served with interrogatories under
Rule XX, fails to serve its answers, objections, or written

response.

(b) Certification. A motion for sanctions for failing to answer or
respond must include a certification that the movant has in
good faith conferred or attempted to confer with the party
failing to act in an effort to obtain the answer or response
without court action.

(c) Unacceptable excuse for failing to act. A failure described in

Rule 215.5(a) is not excused on the ground that the discovery
sought was objectionable, unless the party failing to act has a
pending motion for a protective order under Rule 192.6.

(d) Types of sanctions. Sanctions may include any of the orders
listed in Rule 215.2(b)(1)(A)-(G). Instead of or in addition to
these sanctions, the court must require the party failing to act,
the attorney advising that party, or both, to pay the reasonable
expenses, including attorney fees, caused by the failure, unless
the failure was substantially justified or other circumstances
make an award of expenses unjust.

215.6 Exhibits to Motions and Responses.

Motions or responses made under this rule may have exhibits
attached including affidavits, discovery pleadings, or any other
documents.

215.7 Failure to Preserve Electronically Stored Information

If electronically stored information that should have been
preserved in the anticipation or conduct of litigation is lost
because a party failed to take reasonable steps to preserve it,
and it cannot be restored or replaced through additional
discovery, and the trial court finds prejudice to another party
from loss of the information:

The Discovery Subcommittee
recommends the adoption of
FRCP 37(e) as TRCP 215.7.
The Subcommittee suggests
revising subpart (a) to make
it clear that in the case of
unintentional spoliation of
evidence the trial court may
not comment on a party’s
failure to preserve records
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(a) the party may present evidence concerning the loss of the
evidence;

(b) the court may order measures no greater than necessary to
cure the prejudice but must not comment on the failure to
preserve the evidence or instruct the jury that a duty to
preserve the evidence existed or the consequences of the
failure to produce the evidence ; and

(c) only upon the trial court finding that the party acted with the

intent to deprive another party of the information’s use in the
litigation, the trial court may:

(1) presume that the lost information was unfavorable
to the party;

(2) instruct the jury that it may or must presume the
information was unfavorable to the party; or

(3) dismiss the action or enter a default judgment.

either by an oral comment or
in the jury instructions.
Federal trial courts are
permitted to comment on
the evidence but Texas trial
courts are not.
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STATE BAR OF TEXAS COMMITTEE ON COURT RULES

PROPOSED NEW SPOLIATION RULE OF CIVIL PROCEDURE 215.7

L Exact language of existing Rule: None.

I1. Proposed New Spoliation Rule: RULE 215.7. Spoliation

(a) Motion for Order Granting Spoliation Remedies. A party, upon
reasonable notice to other parties, may move for an order seeking
spoliation remedies if:

(b)

(1) another party intentionally or negligently breached a duty to

preserve a document or tangible thing—as described by Rule
192.3(b)—that may be material and relevant to a claim or
defense;

(2) the document or tangible thing cannot be reproduced, restored,

or replaced through additional discovery; and

(3) the movant is unfairly prejudiced as a result.

The motion should be filed reasonably promptly after the discovery
of the spoliation.

Standards.

(1) The court must consider the spoliation motion outside the

2)

presence of the jury, as provided in Texas Rule of Evidence
104. The court must determine the spoliation motion based on
the pleadings, any stipulations of the parties, any affidavits,
documents or other testimony filed by a party, discovery
materials, and any oral testimony. Unless the court orders
otherwise, if the movant will be relying on affidavits, the
movant must file any affidavits at least fourteen days before
the hearing date and if the non-movant will be relying on
affidavits, the non-movant must file any controverting
affidavits at least seven days before the hearing date.

To find spoliation, the court must find that the allegedly
spoliating party had a duty to preserve a document or tangible
thing that may be material and relevant to a claim or defense
and breached that duty by intentionally or negligently
destroying the document or tangible thing or by failing to take
reasonable steps to preserve the document or tangible thing.



(3) Ifthe court finds that spoliation occurred, the remedies ordered
by the court must be proportionate to the wrongdoing and not
excessive. The court should weigh the spoliating party’s
culpability and the prejudice to the nonspoliating party based
on the relevance of the spoliated evidence to key issues in the
case, the harmful effect of the evidence on the spoliating party’s
case, the degree of helpfulness of the evidence to the
nonspoliating party’s case, and whether the evidence is
cumulative of other available evidence.

(4) Inthe order, the court must specify the conduct that formed the
basis or bases for its ruling.

(c)  Spoliation Remedies. If the court finds that spoliation occurred, the
court may make such orders in regard to the spoliation as are just,
and among others the following! :

(D) If the court finds that a nonspoliating party is prejudiced
because of the loss of the document or tangible thing, then
the court may order one or more of the following remedies:

(A) awarding the nonspoliating, prejudiced party the
reasonable expenses, including attorneys’ fees and costs,
caused by the spoliation; or

(B) excluding evidence.

(2) Ifthe court finds that the spoliating party acted intentionally or
acted negligently and caused the nonspoliating party to be
irreparably deprived of any meaningful ability to present a
claim or defense, then the court may order an instruction to the
jury regarding the spoliation in addition to the remedies in
(c)(1). If the court submits a spoliation instruction to the jury,
then evidence of the circumstances surrounding the spoliation
may be admissible at trial. The admissibility at trial of
evidence of the circumstances surrounding the spoliation is
governed by the Texas Rules of Evidence.

3) If the court finds that a party acted with intent to spoliate,
then in addition to the remedies set forth in (c)(1) and (¢)(2),
the court may order one or more of the following remedies:

(A)finding that the lost document or tangible thing was
unfavorable to the spoliating party;

(B) striking the spoliating party’s pleadings;

(C) dismissing the spoliating party’s claims or defenses; or

! This language is derived from Tex. R. Civ. P. 215.2(b).
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III.

(D) entering a default judgment in part or in full against the
spoliating party.

The remedies in this section are in addition to the remedies available under
Rules 215.2 and 215.3.

Brief statement of reasons for requested changes and advantages to be
served by proposed new rule:

A. General Purpose and Reasons

Considering the recent revisions to Federal Rule of Evidence 37(e)
pertaining to spoliation of Electronically Stored Information and existing
Texas law regarding spoliation,? the State Bar Court Rules Committee
believes that a rule providing a procedure for litigants and courts to follow
when considering allegations of spoliation would be helpful to the bar.

B. The Proposed Rule’s 3-Part Structure
The proposed Rule has three parts:

Part (a) pertains to what the non-spoliating party should do when seeking
judicial remedies.

Part (b) pertains to the standards the trial court should consider when faced
with a spoliation complaint.

Part (c) pertains to the three broad categories of remedies the trial court
may order depending on the particular facts and circumstances. Part (c)
sets out the different standards and categories: (1) when remedies such as
fees or exclusion of evidence may suffice; (2) when a jury instruction is
warranted; and (3) when more severe remedies are needed to address the
intentional destruction of evidence.

C. The Court’s Standards Guiding the Proposed Rule

To submit a spoliation instruction, the trial court must find that “(1) the
spoliating party acted with intent to conceal discoverable evidence, or (2)
the spoliating party acted negligently and caused the nonspoliating party to
be irreparably deprived of any meaningful ability to present a claim or
defense.” Wackenhut v. Gutierrez, 453 S.W.3d 917, 921 (Tex. 2015).
Moreover, the court must find that a less severe remedy would be

2 This includes the clarifications of the law of spoliation in Texas in 2014 and 2015 by the Court. See
Wackenhut v. Gutierrez, 453 S.W.3d 917, 921 (Tex. 2015); Brookshire Bros., Ltd. v. Aldridge, 438 S.W3d 9,
19-29 (Tex. 2014); Petro. Solutions, Inc. v. Head, 454 S.W.3d 482, 488-89 (Tex. 2014).



insufficient to reduce the prejudice caused by the spoliation.
Brookshire Bros., 438 S.W.3d at 25.

Trial courts have historically had broad discretion in fashioning remedies
in the event of actual spoliation. Wal-Mart Stores, Inc. v. Johnson, 106
S.W.3d 718, 721 (Tex. 2003); Trevino v. Ortega, 969 S.W.2d 950, 953
(Tex. 1998). However, as the Texas Supreme Court has recognized,
evidence may be unavailable for a number of reasons: it could be lost,
altered, or destroyed in bad faith, or for completely innocent reasons with
good explanations. Johnson, 106 S.W.3d at 721. Texas law disfavors
spoliation instructions when evidence is merely lost or missing as opposed
to when there is evidence of intentional destruction.

D. The Proposed Rule Diverges on Admissibility of Evidence
Surrounding Spoliation

While acknowledging the proposed rule’s divergence from the Court’s
precedent, the majority of the Committee believes that the rule of spoliation
should specifically state that evidence of the circumstances surrounding the
spoliation may be admissible at trial. In Brookshire Bros., the Court wrote
that evidence of the circumstances surrounding the spoliation is generally
not admissible at trial. Brookshire Bros., 438 S.W.3d at 14, 26
(“Accordingly, evidence bearing directly upon whether a party has
spoliated evidence is not to be presented to the jury except insofar as it
relates to the substance of the lawsuit.” and “However, there is no basis on
which to allow the jury to hear evidence that is unrelated to the merits of
the case, but serves only to highlight the spoliating party's breach and
culpability.”).

E. Reference to PJC Instruction

The Texas Pattern Jury Charge has the following commentary on whether
“may” or “must” should be used:

In Brookshire Bros., the majority does not articulate the
specific language that should be included in the instruction,
particularly whether the jury “must” or “may” consider that
the missing evidence would have been unfavorable to the
spoliator. The dissent in Brookshire Bros. interpreted the
majority as requiring the use of the term must. Brookshire
Bros., 2014 WL 2994435, at *19. The overarching guideline,
as with any sanction, remains proportionality. Brookshire
Bros., 2014 WL 2994435, at *1 (“Upon a finding of
spoliation, the trial court has broad discretion to impose a
remedy that, as with any discovery sanction, must be
proportionate; that is, it must relate directly to the conduct
giving rise to the sanction and may not be excessive.”).
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Whether may or must is used should be based on the facts
applied to the standards articulated above.

An erroneous spoliation jury instruction can constitute reversible error.
Johnson, 106 S.W.3d at 724. Unavailable evidence does not necessarily
mandate a spoliation instruction, but rather a fact-specific showing of bad
conduct and harm should be presented to the trial court by the party

requesting a spoliation instruction to evaluate contentions that missing
evidence should allow the party to “tilt” or “nudge” the jury.

s R. Soltero

State Bar Court Rules Committee

7,2016



4.25.17 Draft

TRAP 9 REVISIONS

Rule 9.2

(c)(3) Exceptions. Documentsfiled-under-sealsubjectto-apending-motion

to-seak-or-to-which-aceessis-otherwiserestricted-by-taw-or-court-order
must-net-be-electronicallyfiled: For good cause, an appellate court

may permit a party to file ether-documents in paper formin a
particular case.

Protection of Minor’s Identity in Parental-rights Termination Cases

Privacy Protection for Documents Filed in Civil Cases [dealing with

Privacy Protection for Documents Filed in Criminal Cases [dealing

Filing. Documents sealed by court order or by operation of law must
be filed by the trial court clerk with the appellate court in electronic
form and identified as sealed documents, unless the appellate court
orders otherwise. A copy of any sealing order must be filed with the
sealed documents. Such documents shall not be disclosed to the

Rule 9.8
and Juvenile Court Cases.
Rule 9.9
sensitive data].
Rule 9.10
with sensitive data].
Rule 9.11 Protection for Sealed Documents.
(@)
public.
Comment:

This is a condensed rewrite of draft Rule 9.2(d)(6). It omits all the
detailed provisions for handling and naming documents. The courts
of appeals are already handling sealed documents, and they can
promulgate their own procedures. Also, this draft rule is broad
enough to cover any trial court sealing order that is subject to
appellate court review, including orders under Rule 76a and the Texas
Uniform Trade Secrets Act (TUTSA).



(b) Expiration. Sealed documents in the possession of an appellate court
shall remain sealed until the order sealing them expires or is vacated
or modified by the appellate court.
Comment: This is a rewrite of draft Rule 9.2(d)(3).
Rule 9.12  Protection for Documents Submitted for In-camera Review.
(@)  Documents submitted to a trial court for in-camera inspection must <-- - 7| Formatted: List Paragraph, Numbered +
be filed by the court reporter with the appellate court in electronic el T‘;T;’j;lif?; X Zi;}{é ot
form and identified as in-camera documents, unless the appellate 0.63" + Indent at: 1.13"
court orders otherwise. A party may file in-camera documents
pursuant to Rule 52.7 pending the appellate court’s receipt of
documents from the court reporter. Such documents shall not be
disclosed to the public or to any party other than the party
submitting them for in-camera review.
€« ‘[Formatted: Indent: Left: 0", First line: 0"
(b)  Expiration. Access to documents submitted for in-camera review in<- - - | Formatted: List Paragraph, Numbered +
the possession of an appellate court shall be restricted in accordance pevel T‘i\'ﬁ;’s;ﬁtﬁfﬁt i Zi;'n'(; dat
with Rule 9.12(a) until the order governing them expires or is 0.63" + Indent at: 1.13"
vacated or modified by the appellate court.
Comment: See comment for Rule 9.11(a) above. Note the last sentence of draft

Rule 9.12(a) as compared with the last sentence of draft Rule 9.11(a)
above.

TRAP 10 REVISIONS

Rule 10.5
Rule 10.6
Rule 10.7

Rule 10.8

Motions Relating to Informalities in the Record [former Rule 10.5(a)]
Motions to Extend Time [former Rule 10.5(b)]
Motions to Postpone Argument [former Rule 10.5(c)]

Motions Regarding Access to Materials in Appellate Courts

2



«-— ~ | Formatted: List Paragraph, Indent: Left:
0.75", First line: 0"

(a) Motion and Response. In accordance with Rule 10.1, [a party] [a
party or interested person] may move to restrict [or permit] access to
[the entirety or portions of] documents, briefs, or other materials filed
in an appellate court. Access will be governed in accordance with
Rules 9.8, 9.9, 9.10, 9.11, and 9.12. Materials subject to restricted
access under any statute must be treated in accordance with the
pertinent statute. A motion to restrict access not otherwise governed
by Rules 9.8, 9.9, 9.10, 9.11, or 9.12, or by statute, must be supported
by sufficient cause demonstrating a specific, serious, and substantial
interest which clearly outweighs the presumption of openness and
cannot be addressed adequately by less restrictive means.

+ S
‘[Formatted: Space After: 10 pt }

<-~ ~ 7| Formatted: Normal, Indent: Left: 1", No
bullets or numbering

Comment: This is a rewrite of draft Rule 9.2(d)(4) & (5). The catch-all statutory { Formatted: Indent: Hanging: 1" )
language is intended to address the Texas Uniform Trade Secrets Act
and any other statutes establishing specific procedures or standards in
particular contexts.

(b) Temporary Orders. The appellate court may grant temporary relief as
to some or all of the documents.

Comment: This is a rewrite of draft Rule 9.2(d)(7)(B).

(c) Referral to Trial Court. The appellate court may refer the motion to
the trial court [and direct that court to hear evidence and make
findings of fact] [and direct that court to hear evidence and make
findings of fact and recommendations as to whether access to the
documents should be restricted] [in accordance with Civil Procedure

Rule 76a].
Comment: This is a rewrite of draft Rule 9.2(d)(7)(E).
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(d) Decision. The appellate court shall decide the motion in accordance
with Rules 10.2 and 10.3. An order granting the motion must identify
the materials to which access is restricted without disclosing their
contents, state the time period during which the order will remain in
effect, identify the persons, if any, who have access to the documents,
and specify the terms and conditions of such access.

Comment: This is a rewrite of draft Rule 9.2(d)(7)(D) & (A).



April 23, 2017

Texas Supreme Court Advisory Committee
Subcommittee on Rule 16-166a
Report on on Suggested Changes
to TRCP 21a, 21¢ & 57

Memo from Subcommittee
on Rules 16-166a to the Full Texas
Supreme Court Advisory Committee

Dear SCAC members:

In his letter of September 1, 2016, Chief Justice Hecht asked the subcommittee and the full SCAC
to consider the following regarding Tex. R. Civ, P. 21a, 21c and 57:

Texas Rules of Civil Procedure 21a, 21¢, 57, and 244, In the attached memoranda, the State
Bar Court Rules Committee proposes amendments to Rules of Civil Procedure 21a,21¢c, 57,
and 244,

The subcommittee followed-up on Chief Justice Hecht's letter. The State Bar of Texas Court Rules
Committee proposal is attached. Here are the subcommittee’s comments,

L. The State Bar Rule Committee proposed amendments to TRCP 21a would do the following:

(1) permit unfiled discovery to be served by email;

(2) permits the parties to agree to some other form of delivery of discovery;

(3) clarify that email service is complete upon transmission;

(4) apply the three-day rule to hand deliveries as well as U.S. mail;

(5) require that the certificate of service be particularized (showing the names of lawyers
served, the party they represent, and the manner of service); and

(6) permit a showing that receipt was delayed,

The Subcommittee had various views on these proposals. Several members voted “yes® on all six
proposals. One member said that TRCP 4 would need to be clarified, as to whether Saturday, Sunday
or legal holiday would be counted.

(1) As to permitting unfiled discovery to be served by email, one subcommittee member
commented “Most attorneys can check their emails anywhere, except for large attachments.” It was
suggested that we have a rule saying “Discovery can be served in the manner prescribed in Rule
21a.” This is because presently there is nothing in the discovery rules that say how you are supposed
to serve discovery and Rule 21a only relates to papers that are filed, Some discovery is even being
served through the e-file system, Other subcommittee members agreed with the proposal.
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(2) Allowing parties to agree to alternate forms of delivery of discovery garnered only “yes”
votes, However, parties already have the authority to make agreements, and the agreements will be
enforceable under TRCP 11 if signed and filed of record, So a rule saying you can enter into
agreements pertaining to the manner of delivery of discovery is not really necessary.,

(3) Providing that email service is complete upon transmission stirred up discussion on the
subcommittee,

One member expressed concern that the sendet’s or receiver’s email is sometimes not working,
Sometimes an attorney is out of the office for an extended time, and no one will see an email
addressed to just one person, Unlike a fax machine, which immediately prints out a failure notice
when a fax does not go through, notice that an email did not get to the recipient’s email server may
not be received by the sender for hours if at all. And while a fax machine is normally monitored by
multiple persons in a law office, emails to a particular individual’s email address may not be
monitored by others. Email service by the state’s electronic filing system will deliver the email to
whomever is registered to receive emails in the particular case, which often includes assisting
lawyers and legal assistants. That is not necessarily true when an email is sent to and individual
email address. This member also had reservations about a presumption that service is effected by
email when the email is sent. However, another member wondered how you would prove “receipt™
if email service was not effective upon receipt? If service were to be effective upon receipt, it must
be gauged by delivery to the recipient’s email provider or email server, or else an attorney could
defeat service by not checking emails. Proof of delivery to an email provider or server would be
essentially impossible. So making service effective upon transmission seems to be the only practical
solution,

(4) The adding of three days to the response period for physical delivery drew opposition
from some subcommittee members. Two members opposed adding three days for physical delivery
because physical delivery is effective upon actual delivery to the recipient, so no transit time is
involved so the additional time to respond is pointless. One member suggested that Rule 2 la(c) be
amended to add three days for commercial delivery as well, because of the delay inherent in picking
up, processing, and delivering the package,

(5) The requirement that the certificate of service show the names of the lawyers served, who
they represent, and the manner of service, was well-accepted by subcommittee members. One
member did not like the proposal, seeing nothing wrong with the current rule, This change would
require & change in what service to specify under TRCP 21 a(e).

(6) The suggestion that Rule 21a be amended to show that receipt is delayed was considered
by some subcommitiee members to go hand-in-hand with a definition of delivery of an email being
when the email is sent. If that definition is adopted, then this rule change would be necessary,

2. The State Bar Rule Committee’s proposed amendments to TRCP 21c would do the following:




(1) protect all but the last three digits of a Social Security or other government ID number;
(2) protect all but the last four digits of a financial account;

(3) protect the month and day of birth;

(4) protect the name and address of a child who is a minor when the suit is filed;

(3) provide for a “reference list” of sensitive data redacted; this list would be filed but
considered to be sensitive; this would permit complete identifying information to be
available to the court, and anyone with access to sensitive information; and

(6) refocuses the restricted distribution of information away from “posted on the internet”
to “available remotely.”

The subcommittee generally supported these Rule 21¢ suggestions, However, one member
expressed concern about having an order or decree where the child’s name is nowhere specified,
How would third parties know that an order pertained to a particular child if the name is not
specified in the order? Another member of the subcommittee wanted to know more about the
“reference list” and “identifying information.” One member noted that TRCP 30.014 already requires
that the last three digits of the party’s TDL and SSN be disclosed in pleadings.

3. The next State Bar Rules Committee proposal would amend TRCP 57. As the rule is now written,
the email address of a self-represented litigant is required, whereas a fax number is required only “if
available,” This change would extend “if available” to service by email as well as service by fax.
Stated differently: do we want to require pro se's to have email addresses or not?

The proposal garnered support on the subcommittee, One committee member thought that, even
though the current rule requires a pro se party to supply an email address, he was not sure that rule
can be enforced. He currently has a suit involving about 60 pro se defendants and about 25 or 30 of
them do not have an email address or a fax number, He has to send everything to them by mail, It
would be convenient to be able to serve pro se litigants by email or through the efiling system, but
difficult or impossible to force the pro se litigants to get an email address if they don’t already have
one. Another member felt that the problem would be a challenge for indigent litigants who cannot
afford to own a computer, smart phone, etc. Another subcommittee member suggested that Rule 57
read “and if available, fax number and email address.”

Richard R. Orsinger
Subcommittee Chair




STATE BAR OF TEXAS COMMITTEE ON COURT RULES
PROPOSED AMENDMENT TO RULE OF CIVIL PROCEDURE 21a

L Exact language of existing Rule: TRCP 21a (Methods of Service) -

(a) Methods of Service. Every notice required by these rules, and every pleading, plea, motion,
or other form of request required to be served under Rule 21, other than the citation tc be served
upon the filing of a cause of action and except as otherwise expressly provided in these rules,
may be served by delivering a copy to the party to be served, or the party's duly authorized agent
or attorney of record in the manner specified below:

(1) Documents Filed Electronically. A document filed electronically under
Rule 21 must be served electronically through the electronic filing manager if
the email address of the party or attorney to be served is on file with the
electronic filing manager, If the email address of the party or attorney to be
served is not on file with the electronic filing manager, the document may be
served on that party or attorney under subparagraph (2).

(2) Documents Not Filed Electronically, A document not filed electronically
may be served in person, by mail, by commercial delivery service, by fax, by
email, or by such other manner as the court in its discretion may direct.

(b) When Complete,

(1) Service by mail or commercial delivery service shall be complete upon
deposit of the document, postpaid and properly addressed, in the mail or with
a commercial delivery service.

(2) Service by fax is complete on receipt, Service completed after 5:00 p.m.
local time of the recipient shall be deemed served on the following day.

(3) Electronic service is complete on transmission of the document to the
serving party's electronic filing service provider. The electronic filing
manager will send confirmation of service to the serving party.

(c) Time for Action After Service. Whenever a party hes the right or is required to do some act
within a prescribed period after the service of & notice or other paper upon him and the notice or
paper is served upon him by mail, three days shall be added to the prescribed period.

(d) Who May Serve. Notice may be served by a party to the suit, an attorney of record, a sheriff
or constable, or by any other person competent to testify,

(¢} Proof of Service. The party or attorney of record shall certify to the court compliance with
this rule in writing over signature and on the filed instrument. A certificate by & party or an
attorney of record, or the return of the officer, or the affidavit of any other person showing
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service of a notice shall be prima facie evidence of the fact of service. Nothing herein shall
preclude any party from offering proof that the document was not received, or, if service was by
mail, that the document was not received within three days from the date that it was deposited in
the mail, and upon so finding, the court may extend the time for taking the action required of
such party or grant such other relief as it deems just,

(f) Procedures Cumulative. These provisions are cumulative of all other methods of service
prescribed by these rules,

Amended by order of Dec. 13, 2013, eff, Jan. 1, 2014,

Comment to 2013 Change: Rule 21a is revised to incorporate rules for electronic service in
accordance with the Supreme Court's order - Mise. Docket No. 12-9206, amended by Misc.
Docket Nos. 13-9092 and 13-9164 - mandating electronic filing in civil cases beginning on
January 1, 2014, .

IL Proposed changes to existing rule:

() Methods of Service, Every notice required by these rules, and every pleading, plea, motion,
or other form of request required to be served under Rule 21, other than the citation to be served
upon the filing of a cause of action and except as otherwise expressly provided in these rules,
may be served by delivering a copy to the party to be served, or the party's duly authorized agent
or attorney of record in the manner specified below:;

(1) Documents Filed Electronically, A document filed electronically under
Rule 21 must be served electronically through the electronic filing manager if
the email address of the party or attorney to be served is on file with the
electronic filing manager. If the email address of the party or attorney to be
served is not on file with the electronic filing manager, the document may be
served on that party or attorney under subparagraph (2).

(2) Documents Not Filed Electronically, Anmy document not filed
electronically, including discovery materials not to be filed, may be served:
A) __inpersong
B) to an attorney by mail, bv commercial delivery service, by fax, or
by email using the attorney’s email address provided [pursuant to Section 24
of Article III of the State Bar Rules)';
C) to_a_ party not represented by an attorney bv mail. b

commercial delivery service, by fax, or by email if the party has consented to

email service under Rule 21;

1 The Court Rules Committee understands that the State Bar of Texas and the Judicial Committee on
Information Technology (“JCIT”) are considering rovisions to the State Bar Rules which may require an attorney to
designete an official email address for service in the near future. The Court Rules Committee intends for this rule
proposel to be considered in conjunction with, and harmonized with, any proposed changes to the State Bar Rules,
Thus, this hracketed language is a placeholder that should be revised as appropriate, to be consistent with the
amended State Bar Rules,




D) by any other method to which the parties agree in writing: or
E) by such other manner as the court in its discretion may direct.

(b) When Complete,

(1) Service by mail or commercial delivery service shall be complete upon
deposit of the document, postpaid and properly addressed, in the mail or with
a commercial delivery service,

(2) Service by fax is complete on receipt. Service completed after 5:00 p.n.
local time of the recipient shall be deemed served on the following day.?

(3) Electronic service is complete on transmission of the document to the
setving party's electronic filing service provider. The electronic filing
manager will send confirmation of service to the serving party,

(4) Service by email is complete upon transmission.

{¢) Time for Action After Service. Whenever a party has the right or is required to do some act
within a prescribed period after the service of a notice or other paper upon him and the notice or
paper is served upon him by_mail or commereial delivery service, three days shall must be
added to the prescribed period,

(d) Who May Serve. Notice may be served by a party to the suit, an attorney of record, a sheriff
or constable, or by any other person competent to testify.

(e) Proof of Service.

{1) Certificate of Service. Thc' arty or attorney of record shall certify to the court
compliance with this rule in writing over si nature and on the filed instrument, A

certificate of service must be signed by the person who made the service and must
state: :
(A) the date and manner of service;

(B) the name and address of each person served: and

(€) if the person served is a party's attorney, the name of the party
represented by that attorney,

(2) Evidence of Service, The-pe attomme

A

2 The subcommittee considered removing this sentence requiting service by 5 pm if by fax as antiquated or
unnecessary in light of the seldom use of fax service and the fact that many attorneys now receive fax ag an emajl.
Ultimately, because of considerations unique to fax {e.g., that it is a paper which may sit on a fax meachine, received
but not actually seen over 2 weekend as an email would be), to leave this special provision for fax service in the rule,
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certificate by a party or an attorney of record, or the return of the officer, or the affidavit
of any other person showing service of a notice shall be prima facie evidence of the fact
of service, Nothing herein shall preclude any party from offering proof that the document
was not received; or receipt was delayed, 4 i i

£

: dwithin-thy : am-the-date-the posited-in-the-mail; and upon so
finding, the court may extend the time for taking the action required of such party or
grant such other relief as it deems just,

8e8 BH-61€

{f) Procedures Cumulative. These provisions are cumulative of all other methods of service
prescribed by these rules,

Proposed Comment: Rule 21a provides that certain service is complete upon
Ctransmission.” Transmission is_effected when the sender does the last act that must be
performed by the sender. Service by other agencies is complete on delivery to the
designated agency.,

IXIL.

Brief statement of reasons for requested changes and advantagés to be served by the
proposed new rule:

There has been a great deal of comment from the Bar regarding confusion and loopholes
in the new electronic service rules, and in particular the appropriate e-mail address for
service. These revisions are meant to close some gaps and clarify expectations for
attorneys,

For revision to 21a(a)(2), the term “Discovery Materials Not to Be Filed,” is used and is
a reference to TRCP 191.4,

The change to 21a(b)(4) “upon transmission” is taken from Fed. R. Civ. P, S()EXE).
The proposed comment is also borrowed from the Fed, R, Civ. P, 5.

The change to 21a(a)(2) is to accommodate users (pro se users) without email addresses.
The proposed change would only permit a party to serve a pro se party over email only
after the pro se party has consented in writing to electronic service (evidencing the ability
to correspond electronically),
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STATE BAR OF TEXAS COMMITTEE ON COURT RULES
PROPOSED AMENDMENT TO RULE OF CIVIL PROCEDURE 21c¢

IExact language of existing Rule:

Rule 21¢. Privacy Protection for Filed Documents
Sensitive Data Defined. Sensitive data consists of*

(1) a driver's license number, passport number, social security number, tax
identification number, or similar government-issued personal identification
number;

(2)  abank account number, credit card number, or other financial account number; and

(3)  abirth date, home address, and the name of any person who was a minor when the
underlying suit was filed,

Filing of Documents Containing Sensitive Data Prohibited, Unless the inclusion of
sensitive data is specifically required by a statute, court rule, or administrative regulation,
an electronic or paper document, except for wills and documents filed under seal,
containing sensitive data may not be filed with a court unless the sensitive data is redacted,

Redaction of Sensitive Data; Retention Requirement, Sensitive data must be redacted by
using the letter "X" in place of eachi omitted digit or character or by removing the sensitive
data in a manner indicating that the data has been redacted, The filing party must retain an
unredacted version of the filed document during the pendency of the case and any related
appellate proceedings filed within six months of the date the judgment is signed.

Notice to Clerk. If & document must contain sensitive data, the filing party must notify the
cletk by:

(1)  designating the document as containing sensitive data when the document is
electronically filed; or

(2)  ifthe document is not electronically filed, by including, on the upper left-hand side
of the first page, the phrase; "NOTICE: THIS DOCUMENT CONTAINS
SENSITIVE DATA."

Non-Conforming Documents, The clerk may not refuse to file a document that contains
sensitive data in violation of this rule. But the clerk may identify the error to be corrected
and state a deadline for the party to resubmit a redacted, substitute document.

Restriction on Remote Access, Documents that contain sensitive data in violation of this
rule must not be posted on the Internet.

Added by order of Dec. 13, 2013, eff, Jan. 1, 2014,




Comment to 2013 Change: Rule 21c¢ is added to provide privacy protection for documents filed in
civil cases,

II.

Proposed changes to existing rule:

Rule 21ec, Privacy Protection for Filed Documents

(a)

(b)

. (d)

Sensitive Data Defined, Sensitive data consists of:

(1) all but the last three digits of a government-issued personal identification

number, such as a driver's license number, passport number, social security
number, personal tax identification number, or similar government-issued personal
identification number;

(2)  for_an open bank account, an open credit card account, or any other open

financial account, all but the last four digits of the >
eard-number;-or-other-finaneial-account number; and

(3} ebirth-date; a person’s month and day of birth; and
{4) __the name and home address;and-the-name-of any person who was a minor when

the-underlying-suit was filed,

Filing of Documents Containing Sensitive Data Prohibited. Sensitive data must be included
in filed documents if the inclusion of sensitive data is specifically required by a statute,
court rule, or administrative regulation, For other documents, sensitive data must be
redacted,

Redaction of Sensitive Data; Retention Requirement-Option for Filing a Reference List,

(1) __ Sensitive data must be redacted by using the letter "X" in place of each omitted
digit or character or by removing the sensitive data in & manner indicating that the
data has been redacted. The filing party must retain any unredacted version of the
filed document during the pendency of the case and any related appellate
proceedings filed within six months of the date the judgment is signed,

(2).___A document that contains redacted sensitive data may be filed with a reference

list, accompanied by the notice required under (d), that lists each item of
redacted sensitive data and specifies an appropriate identifier that uniquely
corresponds to cach item listed. Any reference in_the case to a specified

identifier wiil be construed to refer to the corresponding item of sengsitive data.

Notice to Clerk, If' a filed document must contain sensitive data under ( b) oris a reference

list permitted under (c), the filing party must notify the clerk by:

(1)  designating the document as containing sensitive data when the document {g
electronically filed; or

(2)  ifthe document is not electronically filed, by including, on the upper left-hand side
of the first page, the phrase: "NOTICE: THIS DOCUMENT CONTAINS
SENSITIVE DATA."




(e)  Non-Conforming Documents. The clerk may not refuse to file & document that containg
sensitive data in violation of this Rule. But the clerk may identify the error to be corrected
and state a deadline for the party to resubmit a redacted, substitute document.

() Restriction on Remote Access. Documents that contain sensitive data in-vielation-of-this

rile must not be made available remotely to any person other than the court, the
barties, or the parties’ counsel posted-on-the Internat,

Added by order of Dec. 13, 2013, eff. Jan, 1, 2014,

Comment to 2013 Change: Rule 21c is added to provide privacy protection for documents filed in
civil cages,

Proposed additional comment: Rule 21c is smended to modify the definition of “sensitive
data,” incorporate a procedure for filing a reference list that identifies sensitive data that has

been redacted from filed documents that can be accessed remotely, and clarify the gcape of

permissible remote access to documents that contain sensitive data and have been filed in
compliance with Rule 21c. Documents that contain sensitive data in violation of Rule 21¢

shouid not be made available remotely fo any person other than the court. Remote access
means any access other than in-person, physical access at a courthouse,

I, Brief statement of reasons for requested changes and advantages to be served by the
proposed revisions:

The Texas Supreme Court and the Court Rules Committee have received feedback
regarding the effects of existing Rule 2Ic. Based on that feedback, it appears there are
perceived inconsistencies between existing Rule 21¢ and other laws (e.g., Section 30,014
of the Texas Civil Practice and Remedies Code), difficulties in implementing aspects of
existing Rule 21c, and unintentional consequences of the extent of redaction required under
existing Rule 21¢. These proposed revisions are intended to address those inconsistencies,
facilitate compliance with sensitive-data requirements, and strike the appropriate balance
between protecting sensitive data and generating a court record that is sufficiently detailed
to facilitate the proper processing and disposition of cases.

The provision for a “reference list” in part (c) is borrowed from the Federal Rule of Civil
Procedure 5.2(g). This option is an attempt to facilitate disposition in matters where
redaction is necessary but where an exact identity of the person/account number/ete, is
required for disposition, The Committee is concerned, however, that even though these
reference lists are marked as containing sensitive data, the public can still access them at
the courthouse, The Committee thus asks the Court to consider an automatic sealing of
reference lists, which would require an accompanying amendment to Texas Rule of Civil
Procedure 76a. The right to file reference lists under seal, without going through the typical
Rule 76a sealing procedures, would be consistent with Federal Rule of Civil Procedure
5.2(g). In case the Court does not want to allow the automatic sealing of reference lists,
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STATE BAR OF TEXAS COMMITTEE ON COURT RULES
PROPOSED AMENDMENT TO RULE OF CIVIL PROCEDURE 57

Exact language of existing Rule: TRCP 57

Every pleading of a party represented by an attorney shall be signed by at Jeast one attorney
of record in his individual name, with his State Bar of Texas identification number, address,
telephone number, email address, and if available, fax number, A party not represented by
an attomey shall sign his pleadings, state his address, telephone number, email address,
and, if available, fax number.

Proposed changes to existing rule:

Every pleading of a party represented by an attorney shall be signed by at least one attorney
of record in his individual name, with his State Bar of Texas identification number, address,
telephone number, email address , and if available, fax number. A party not represented by
an attorney shall sign his pleadings, state his address, telephone number, and, if available,

email address and fax number, Information provided under this Rule may be used for
3 .

service under Rules 21 and 21a.

Brief statement of reasons for requested changes and advantages to be served by
proposed new rule:

Elsewhere in the Rules, e-filing is permissive for parties not represented by an attorney.
Eg., Tex. R, Civ. P, 21(f)(1). The email address of a party not represented by an attorney
who does not file electronically is not required to be included on a document. Tex. R.
Civ. P, 21(f)(2). This proposed change makes Rule 57 consistent with other Rules,




MEMORANDUM TO FULL COMMITTEE
TO:  TEXAS SUPREME COURT ADVISORY COMMITTEE
FROM: JUDICIAL ADMINISTRATION SUB-COMMITTEE

RE: ARTICLE IV, SECTION 5.A.3 OF THE STATE BAR RULES

A. Background.

1. Charge from Chief Justice Hecht.

Amendments to the State Bar Rules. Article 1V, § 5(A)(3) of the State Bar Rules
prohibits a person who has ever been suspended or disbarred from the practice of

law from serving as a State Bar director or officer. Effective June 14, 2016, Article ll,
§ 9 of the Rules authorizes the Supreme Court Clerk to expunge an administrative
suspension for nonpayment of membership fees from a member’s record, but by its
express terms, the rule does not authorize the expunction of a disciplinary
suspension. The Court asks the Committee to consider under what circumstances a
member who has previously been suspended from the practice of law should be
eligible to serve as a director of officer of the State Bar and to draft appropriate
amendments to the Rules. See the attached letter from Thomas Keyser.

2. Attachments: (1) Article IV, Section 5 of the State Bar Rules, (2) Article I, Section 9
of the State Bar Rules, and (3) Thomas Keyser letter.

B. Subcommittee proposal for February 3, 2017, meeting: The Subcommittee believes it is

premature to provide a rule proposal at this time because the input of the State Bar
(including the Nominations and Elections Subcommittee) should first be sought and
considered. Subject to that caveat, the full Committee might consider the issues set out
below.

C. Potential discussion issues.

1. Threshold issue. Should there be any change to the State Bar Rule that “[n]o person
may serve as an officer or director who . . . as to an elected or ex officio director or
an officer, has ever been suspended or disbarred from the practice of law”?

2. Secondary issues. If there is a change to the rule, what should the revised rule look
like?




a. Bright line options:

i. Substitute “is” for “has ever been.” (So, the amended rule would read:
“No person may serve as an officer or director who . . . as to an elected or

ex officio director or an officer, is suspended or disbarred from the
practice of law.”)

ii. Atend of sentence, add: “within the prior [#] years.” (So, the amended
rule would read: “No person may serve as an officer or director who . . .

as to an elected or ex officio director or an officer, has been suspended or
disbarred from the practice of law within the prior [#] years.”)

b. Discretionary option: add, at end of the sentence: “unless determined
otherwise by [e.g., “the State Bar Board of Law Examiners” or “the State Bar
Board of Directors”]. (So, the amended rule would read: “No person may

serve as an officer or director who . . . as to an elected or ex officio director
or an officer, has ever been suspended or disbarred from the practice of law,
unless determined otherwise by [e.g., the State Bar Board of Law Examiners
or the State Bar Board of Directors].”

c. Use a modified expunction rule, or something similar: Do not modify Article
IV, Section 5. Instead, either modify the expunction rule in Article Ill, Section
9 to allow the expunction of additional types of suspensions or provide a new

rule, modeled after the expunction rule, to apply here.

D. Potential considerations:

16122127 3

Pros and cons of a bright line standard.

If discretion is left to a board or individual, what board or individual should be
specified?

Should discretion be allowed, and, if so, should criteria be specified?

Is a modified expunction rule the proper vehicle for any revision?



ARTICLE IV
ADMINISTRATION

Section 1. Board of Directors; Duties
A. The State Bar shall be governed by a board with shall enforce the Act and these Rules.

B. The term of office for each elected, public, and minority director shall be three (3) years. The terms of
elected and public directors shall be staggered with one-third (1/3) of such directors elected or appointed
each year. The terms of minority directors shall be staggered with as near to one-third (1/3) as possible
appointed each year.

C. The regular term of office of an elected, public, or minority director shall commence on adjournment of
the annual meeting of the State Bar next following election or appointment and continue until the
adjournment of the third annual meeting next following election or appointment.

D. The board shall take such action and adopt such regulations and policies, consistent with the Act or
these Rules, as shall be necessary and proper for the administration and management of the affairs of the
State Bar, for the protection of the property of the State Bar and for the preservation of good order.

Section 2. Meetings of the Board
The board shall meet regularly at least four (4) times annually, and may meet specially, at such times and
places as the board shall determine. All meetings, however, shall be held within the State of Texas.

Section 3. Composition of the Board

The board shall be composed of the officers of the State Bar, the president, president-elect, and immediate
past president of the Texas Young Lawyers Association, not more than thirty (30) members of the State Bar
elected by the membership from their district as may be determined by the board, six (6) persons who are
not licensed attorneys, known as public directors, who do not have, other than as consumers, a financial
interest in the practice of law, and four (4) minority directors appointed by the president and confirmed by
the Board The Board may, in its discretion, also include other members who shall be non-voting board
members.

Section 4. Chairperson of the Board

The board shall elect annually from its membership, under such procedures as it shall prescribe, a
chairperson to serve for the next succeeding organizational year. Such person shall be elected from the class
of directors then serving the second year of their terms.

Section 5. Qualifications of Officers and Directors
A. No person may serve as an officer or director who,

1. has not taken the official oath by the second regular board meeting of the term for which the
person was elected or appointed,

2. as to an elected or ex officio director or an officer, is not an active member in good standing,
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3. as to an elected or ex officio director or an officer, as ever been suspended or disbarred from the
practice of law,

4. as to an elected director, does not maintain in the district from which elected, his principal place
of practice,

5. as to an elected director, has his principal place of practice in the same county as the last
preceding director from that district, except for an elected director in a Metropolitan County or in El
Paso County, and except as necessary to achieve a rebalancing of the sizes of the Board classes in
accordance with the provisions of Art. IV, § 8§(C),

6. as to an elected director, has previously served at least one and a half (1 '2) years of the
immediately preceding director term,

7. is, or becomes, incapacitated from performing the duties of such office for all or a substantial
portion of such term,

8. as to a director, is absent from more than half of the regularly scheduled board meetings that the

director is eligible to attend during a calendar year without an excuse approved by a majority vote of
the boatd,

9. as to a public director, has failed confirmation by the senate of the State of Texas,

10. is an elected official paid by the State of Texas, except that such prohibition shall not apply to
public directors,

11. as to a director or a director’s spouse, is an officer, employee, or paid consultant of a Texas trade
association in the field of board interest as defined in State Bar Act {81.028.

B. The board shall be the judge of the qualifications of officers and directors.

C. The board shall provide a training program for board members that meets the requirements of § 81.0201
of the State Bar Act. No person who is elected or appointed to and qualifies for office as a member of the
board of directors may vote, deliberate, or be counted as a member in attendance at a meeting of the board
until the person completes a training program that complies with the requirements of § 81.0201 of the State
Bar Act.

Section 6. How Directors Shall Be Elected

Elected directors shall be elected by a majority of the active and emeritus members of the State Bar voting
who have their principal place of practice in the same Bar district as that of the candidate. If no candidate
receives a majority, a run off shall be held at such time as the board shall prescribe between the two
candidates receiving the greatest number of votes.

Attachment 1



Section 9. One-Time Expunction of an Administrative Suspension for Nonpayment of Membership
Fees

A. This section does not apply to a disciplinary suspension for professional misconduct.

B. A member who meets the following criteria may request a one-time expunction of an administrative
suspension for nonpayment of membership fees:

1. the member has not previously obtained an expunction under this rule;
2. the suspension was for 90 days or less;

3. except for the suspension that is the subject of the expunction request, the member has not
previously been suspended for nonpayment of membership fees;

4. the member is not currently the subject of a disciplinary proceeding or investigation; and

5. the member has no record of disciplinary suspension — whether active or probated — or of prior
disbarment or resignation in lieu of discipline.

C. The member seeking the expunction must make a written request to the State Bar. After verifying that
the member meets the criteria in (B), the State Bar will forward to the clerk the member’s request and a
recommendation that the member’s record of suspension be expunged. The clerk will expunge the
suspension from the member’s record.

D. A suspension expunged under this rule is deemed never to have occurred. The record of an expunction
is confidential and may not be disclosed by the clerk or the State Bar.

Section 10. Return to Former Status

A. When a member who has been suspended for nonpayment of fees or assessments removes the default by
payment of fees or assessments then owing plus an additional amount equivalent to one-half the
delinquency, the suspension will automatically be lifted and the member restored to former status. Return to
former status is retroactive to inception of suspension, but does not affect any proceeding for discipline of
the member for professional misconduct.

B. A person who has voluntarily resigned from membership must apply to the Board of Law Examiners and
comply with the rules of the Court pertaining to admission to the practice of law before resuming the

practice of law.

C. An inactive member may return to active status upon written application to the clerk and payment of fees
for the current year.
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THE LAW OFFICES OF
THOMAS g. KEYSER, PLLC

Thomas g. Keyser 2500 BANK OF AMERICA PLAZA
Shane P. Keyser 300 CONVENT STREET
SAN ANTONIO, TEXAS 78205
(210) 225-3077
1-800-776-6278
FAX: 227-7924
tgk@keyserlawfirm.com
spk@keyserlawfirm.com

February 2, 2016
Chief Justice Nathan L. Hecht
Texas Supreme Court
P. 0. Box 12248
Austin, Texas 78711

RE: State Bar of Texas-Board of Directors
Candidate Certification Form

Dear Chief Justice Hecht,

We have met a couple of times in passing at the local (San Antonio Bar) and State Bar Conventions
over the last few years. More importantly, you eloquently provided the introduction of the recent TLAP
Video (2015) where | and a couple of other attorneys tell their stories and share their experience,
strength and hope regarding the subjects of Alcoholism, Chemical Dependency and Mental IlIness.

In December, | was asked and nominated by several past SBOT Board members to run for Andy Kerr’s
seat which will expire by operation of law this June. Former Justice Rebecca Simmons (4*" Court of
Appeals) holds the other position from the 10% Bar District (San Antonio). All three (3) of us are former
Presidents of the San Antonio Bar Association. Infact, | am the immediate Past President and [ still
occupy a seat on the local Board of Directors.

Last week after procuring more than the one hundred (100) signatures from the local Bar which is a
requirement to have your name placed on the ballot, | discovered that paragraph 3 in the Candidate
Certification Form which is referenced as an Excerpt under State Bar Rules, Article IV, Section S
(Qualifications of Officers & Directors) (A) NO PERSON MAY SERVE AS AN OFFICER OR BOARD MEMBER
who has ever been suspended from the practice of law precludes me from serving in this position.

As you may recall, | got sober in 1990 {(11-11-1990). | surrendered my law license on March 15, 1991 to
the clerk of the Texas Supreme Court. | received a one (1) year suspension with eight (8) months
probated. That was almost 25 years ago. If this Rule cannot be amended with some sort of Plenary
Powers of the Court or Waived in my case, perhaps the Texas Supreme Court could take up the matter
in the near future to allow the next person with extenuating circumstances to hold such an esteemed
position and continue being of service to his or her chosen profession (The State Bar of Texas).

The deadline to make the ballot for this year’s election is March 1, 2016. I'll be 70 on my next birthday
and to quote Peyton Manning — “This could be my last rodeo.”

Kindest regards,

o A /(““7““"'—

Thomas g. Keyser
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