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IN THE SUPREME COURT OF TEXAS

No. 07-0010

GALVESTON CENTRAL APPRAISAL DISTRICT, PETITIONER,
V.

TRQ CAPTAIN'S LANDING, A TEXAS LIMITED PARTNERSHIP AND AMERICAN
HOUSING FOUNDATION, A TEXAS NON-PROFIT CORPORATION, RESPONDENTS

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE FIRST DISTRICT OF TEXAS

Argued January 15, 2008

CHIEF JusTICE HECHT delivered the opinion of the Court.

This case, like AHF-Arbors at Huntsville I, LLC v. Walker County Appraisal District,’
concerns the ad valorem tax exemption available under section 11.182 of the Texas Tax Code for
property that a community housing development organization (“CHDQO”) “owns”. One issue, asin
AHF-Arbors, is whether a CHDO must have legal title to the property to qualify for the exemption.
We held in AHF-Arbors that equitable title is sufficient. Another issue, not present in AHF-Arbors,
is whether the CHDO’s application for an exemption was timely. We hold that it was. Accordingly,

we affirm the judgment of the court of appeals and remand this case to the trial court.?

1410 S.W.3d 831 (Tex. 2012).

2212 S.W.3d 726 (Tex. App.—Houston [1st Dist.] 2006).
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TRQ Captain’s Landing, L.P., has legal title to Captain’s Landing Apartments. American
Housing Foundation formed and became the sole member of CD Captain’s Landing, LLC, which
inturn acquired TRQ by purchasing the limited partners’ 99% interest and acquiring TRQ’s general
partner, which owns 1% of the limited partnership. Thus, the Foundation completely controls the
LLC, which owns and controls the LP, which owns the apartments.

The Foundation, a Texas nonprofit corporation, is a CHDO; the LLC and the LP are not.?
The LLC, the day it acquired the LP, applied for a tax exemption under section 11.182. Section
11.182(b) states that “[a]n organization is entitled to an exemption from taxation of improved or

unimproved real property it owns” if the organization is a CHDO and meets certain other

® As we explained in AHF-Arbors:

CHDOs are a creation of the Cranston-Gonzalez National Affordable Housing Act of 1990,
as amended. NAHA authorized the United States Department of Housing and Urban Development’s
HOME Investment Partnerships Program, which uses block grants to leverage local government and
private funds to provide decent and affordable housing for low-income families. A portion of the
grants must be set aside for CHDOs. As defined by Section 12704 of the Act, a CHDO is a nonprofit
corporation that

(A) has among its purposes the provision of decent housing that is affordable to
low-income and moderate-income persons;

(B) maintains, through significant representation on the organization's governing
board and otherwise, accountability to low-income community residents and, to the extent
practicable, low-income beneficiaries with regard to decisions on the design, siting,
development, and management of affordable housing;

(C) has a demonstrated capacity for carrying out activities assisted under this Act;
and

(D) has a history of serving the local community or communities within which
housing to be assisted under this Act is to be located.

410 S.W.3d at 832-833 (quoting 42 U.S.C. § 12704(6) (footnotes and parentheticals omitted)).

2
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requirements.® The Galveston Central Appraisal District denied the exemption on the ground that
the LLC did not own the property. The LP filed a notice of protest, providing records to show the
relationship between the property, the LP, the LLC, and the Foundation, and the Foundation’s status
as a CHDO, but the Appraisal Review Board denied the protest. The Foundation and the LP then
sued for a declaration that they are entitled to the exemption. The trial court granted summary
judgment for the District and denied the plaintiffs’ motion for partial summary judgment.

A divided court of appeals reversed, holding that “an otherwise qualified equitable property
owner may obtain an exemption from ad valorem taxes pursuant to subsection 11.182(b)”,°> and that
plaintiffs’ application for an exemption was timely under section 11.436.° We granted the District’s

petition for review,’ but after we heard oral argument, the Foundation sought protection in

4 Section 11.182(b) states in full:

An organization is entitled to an exemption from taxation of improved or unimproved real
property it owns if the organization:

(1) is organized as a community housing development organization;

(2) meets the requirements of a charitable organization provided by Sections 11.18(e) and
®;

(3) owns the property for the purpose of building or repairing housing on the property to sell
without profit to a low-income or moderate-income individual or family satisfying the organization’s
eligibility requirements or to rent without profit to such an individual or family; and

(4) engages exclusively in the building, repair, and sale or rental of housing as described by
Subdivision (3) and related activities.

TEX. TAX CODE § 11.182(b).
°212 S.W.3d at 736.
®1d. at 737.

751 Tex. Sup. Ct. J. 32 (Tex. Oct. 12, 2007).
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bankruptcy, and we abated the case.® The bankruptcy trustee and the District now agree that this
case is no longer stayed. We therefore vacate our order abating this cause and reinstate this matter
on the active docket.

While the case was abated, we addressed section 11.182(b)’s ownership requirement in AHF-
Arbors. The CHDO in that case was Atlantic Housing Foundation, Inc., a South Carolina nonprofit
corporation.® Atlantic was the sole member of two limited liability companies — the “Arbors” —
each of which owned an apartment complex as its sole asset.® The Arbors unsuccessfully applied
for the tax exemptions available to a CHDO, and sought judical review."* We held that a CHDO’s
equitable ownership of property qualifies for an exemption under section 11.182(b), specifically
noting our agreement with the reasoning of the court of appeals in the case now before us.*”> AHF-
Arbors is thus dispositive of the ownership issue in the present case.

The District here additionally contends that the application for an exemption was untimely.
Generally, eligibility for an exemption is determined as of January 1 of the year in which the
exemption is sought, and a person must apply for the exemption before May 1 of that year."

Because the plaintiffs did not apply for an exemption until December of the year at issue, on the day

852 Tex. Sup. Ct. J. 1153 (Tex. Aug. 28, 2009).
9410 S.W.3d at 834.

10,

g,

2 |d, at 838.

3 Tex. TAX CoDE §§ 11.42(a), 11.43(d).
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the Foundation’s LLC acquired the LP, the District argues that the application was late. But section

11.436(a) provided at the time:
An organization that acquires property that qualifies for an exemption under Section
11.181(a) or 11.182(a) may apply for the exemption for the year of acquisition not
later than the 30th day after the date the organization acquires the property, and the
deadline provided by Section 11.43(d) does not apply to the application for that
year.*
The District argues that the relevant occurrence was not the LLC’s acquisition of the LP butthe LP’s
acquisition of the apartments years earlier. We agree with the court of appeals that this argument
is based on the District’s position that an exemption must be based only on legal title, which we have
rejected. Under section 11.436, the Foundation’s application, made within thirty days of the date
it acquired equitable title to the apartments, was timely.

Accordingly, the judgment of the court of appeals is

Affirmed.

Nathan L. Hecht
Chief Justice

Opinion delivered: January 17, 2014

Y Tex. TAX CODE § 11.436(a). This section was amended, effective 2004, in a way not relevant to this case.
Act of June 1, 2003, 78th Leg., R.S., ch. 1156, § 4, 2003 Tex. Gen. Law 3256, 3260 (replacing references to section
11.182 with references to section 11.1825).
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IN THE SUPREME COURT OF TEXAS

No. 10-0121

THE FINANCE COMMISSION OF TEXAS, THE CREDIT UNION COMMISSION OF
TEXAS, AND TEXAS BANKERS ASSOCIATION, PETITIONERS,

V.

VALERIE NORWOOD, ELISE SHOWS, MARYANN ROBLES-VALDEZ, BOBBY
MARTIN, PAMELA COOPER, AND CARLOS RIVAS, RESPONDENTS

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE THIRD DISTRICT OF TEXAS

Supplemental Opinion on Motion for Rehearing

The Finance Commission and the Credit Union Commission have not moved for rehearing.
Neither have respondent Homeowners. The Texas Bankers Association has moved for rehearing,
in part seeking clarification of several matters. A number of amici curiae have filed briefs in support
of TBA’s motion."

Acrticle XV1, Section 50(a)(6)(E) of the Texas Constitution caps “fees to any person that are
necessary to originate, evaluate, maintain, record, insure, or service” a home equity loan, not
including “any interest”, at 3% of principal.? In this case, we hold that “interest” as used in this

provision does not mean compensation for the use, forbearance, or detention of money, as in the

! They are AmeriFirst Financial, Inc.; Independent Bankers Association of Texas; PrimeLending, a Plains
Capital Company; Texas Mortgage Bankers Association; United Services Automobile Association; and Robert Wisner.

2 TEX. CONST. art. XVI, § 50(a)(6)(E).
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usury context, but “the amount determined by multiplying the loan principal by the interest rate.””
This definition provides the protection to borrowers the provision is intended to afford.

We added this note in the margin: “This narrower definition of interest does not limit the
amount a lender can charge for a loan; it limits only what part of the total charge can be paid in
front-end fees rather than interest paid over time.”* Focusing on the time payment is made, TBA
and the amici question whether interest paid at closing falls outside the definition. For example,
they explain, interest is sometimes paid at closing for part of a payment period, calculated per diem,
until the regular payment date. Further, a borrower may pay discount points at closing to lower the
interest rate for the term of the loan. The Homeowners respond that our opinion is clear: neither
prepaid, per diem interest nor legitimate discount points are subject to the 3% cap. We agree with
TBA, the amici, and the Homeowners that per diem interest is still interest, though prepaid; it is
calculated by applying a rate to principal over a period of time. Legitimate discount points to lower
the loan interest rate, in effect, substitute for interest. We also agree with the Homeowners that true
discount points are not fees “necessary to originate, evaluate, maintain, record, insure, or service”
but are an option available to the borrower and thus not subject to the 3% cap.

We also hold that Section 50(a)(6)(N), which provides that a loan may be “closed only at the
office of the lender, an attorney at law, or a title company”, precludes a borrower from closing the
loan through an attorney-in-fact under a power of attorney not itself executed at one of the three

prescribed locations. We reasoned that executing a power of attorney is “part of the closing

SAnteat .

‘Anteat  n.104.
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process”, and that not to restrict the use of a power of attorney would impair the undisputed purpose
of the provision, which is “to prohibit the coercive closing of an equity loan at the home of the
owner.”® TBA and the amici object that closing is an event, not a process, and that to consider
closing as beginning with the execution of a power of attorney leads to absurd results and problems
in applying deadlines prescribed by the constitutional provisions.

By “process”, we did not intend something temporally protracted, though we agree that
confusion is understandable. We agree with TBA and the amici that the closing is the occurrence
that consummates the transaction. But a power of attorney must be part of the closing to show the
attorney-in-fact’s authority to act. Section 50(a)(6)(N) does not suggest that the timing of the power
of attorney is important, or that it cannot be used to close a home equity loan if executed before the
borrower applied for the loan. But as we have explained, we think that the provision requires a
formality to the closing that prevents coercive practices. The concern is that a borrower may be
persuaded to sign papers around his kitchen table collateralizing his homestead when he would have
second thoughts in a lender’s, lawyer’s, or title company’s office. To allow the borrower to sign a
power of attorney at the kitchen table raises the same concern. Requiring an attorney-in-fact to sign
all loan documents in an office does nothing to sober the borrower’s decision, which is the purpose
of the constitutional provision.

TBA and the amici argue that requiring a power of attorney, like other closing documents,
to be executed “at the office of the lender, an attorney at law, or a title company” works a hardship

on borrowers for whom such locations are not readily accessible, such as military persons stationed

SAnteat .
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overseas, others employed in other countries, the elderly, and the infirm. For the military, the Judge
Advocate General Corps provides lawyers here and abroad. We recognize that JAG lawyers may
not be as accessible to military personnel as civilian lawyers are to most people owning homes in
Texas, but we also recognize that soldiers and sailors in harm’s way are no less susceptible to being
pressured to borrow money and jeopardizing their homes than people in more secure circumstances.
TBA and the amici argue that the fiduciary duty owed by an attorney-in-fact affords sufficient
protection against unfair pressure and unwise decisions, but a suit for breach of fiduciary duty may
be a hollow remedy and certainly cannot recover a home properly pledged as collateral. In any
event, “[w]hether so stringent a restriction [as limiting the locations where a home equity loan can
be closed and, we think, a power of attorney executed] is good policy is not an issue for the
Commissions or this Court to consider.”® Whether the constitutional provision’s intended protection
is worth the hardship or could be more fairly or effectively provided by some other method is a
matter that must be left to the framers and ratifiers of the Constitution.

With these clarifications, we overrule TBA’s motion for rehearing.

Nathan L. Hecht
Chief Justice

Opinion delivered: January 24, 2014

®Anteat .

000013



IN THE SUPREME COURT OF TEXAS

No. 10-0567

TEXAS DEPARTMENT OF HUMAN SERVICES, PETITIONER,
V.

OLIVER OKoOLI, RESPONDENT

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE FIRST DISTRICT OF TEXAS

Argued October 9, 2013

JusTice BRowN delivered the opinion of the Court, in which CHIEF JUSTICE HECHT, JUSTICE
GREEN, JUSTICE JOHNSON, and JusTiCE GUZMAN joined.

JusTice DevINE filed a dissenting opinion, in which JusTice WILLETT and JUSTICE
LEHRMANN joined.

JusTice BoyD did not participate in the decision.

The Texas Whistleblower Act protects public employees who in good faith report violations
of law to an appropriate law-enforcement authority. TEx. Gov’T CoDE § 554.002(a). In this case, an
employee reported wrongdoing to his supervisor, who was required to forward the report to a part
of the agency with outward-looking law-enforcement authority. We find this case indistinguishable

from our previous cases interpreting the Act that hold reports of wrongdoing to a supervisor are not
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good-faith reports to an appropriate law-enforcement authority. Therefore, we reverse the court of
appeals and hold the trial court lacks subject-matter jurisdiction over this whistleblower claim.
|

Oliver Okoli was an employee of the Texas Department of Human Services (TDHS) from
1990 to 1998. At the time, TDHS was charged with administering welfare programs, such as the
issuance of Medicaid benefits and food stamps. Okoli’s duties included interviewing clients,
determining benefits, explaining program benefits and requirements, and evaluating clients’
eligibility for continuing services. Okoli was promoted on at least a couple of occasions, but was also
cited several times, as far back as 1994, for faulty documentation.

According to Okoli, TDHS trained its employees in how to report illegal acts by other
employees. Okoli asserts that TDHS instructed him to report such acts first to an immediate
supervisor, and then up the chain of command if the first supervisor’s response was unsatisfactory.
This procedure was re-affirmed for Okoli when he reported a supervisor’s harassment to the regional
director and was told to go back and start with his immediate supervisor. In addition to the training
Okoli received, TDHS also circulated an internal memorandum in 1994 entitled “Work Rule
Violations.” TDHS required Okoli to sign the memorandum, acknowledging that he had received
it and discussed it with his supervisor.

The memorandum provided that TDHS employees are prohibited from making false
statements relating to employment and job assignments, including “falsifying file dates on
applications” and “intentionally making a false alteration of dates or codes on [TDHS] forms.” The

memorandum further provided that any employee or supervisor found to have violated, encouraged
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a violation of, or failed to report such a violation would “be subject to disciplinary action up to and
including dismissal.” Additionally, the memorandum provided that for any violation amounting to
a crime under the Penal Code, “a referral to [TDHS’s Office of Inspector General] will be made for
possible prosecution.” TDHS’s Office of Inspector General (O1G) is responsible “for the prevention,
detection, audit, inspection, review, and investigation of fraud, waste, and abuse in the provision and
delivery of all health and human services in the state,” and for “enforcement of state law relating to
the provision of those services.” TEx. Gov’t CopEe § 531.102(a). In the memorandum, Okoli was
not given any instruction on whether he should or should not report unlawful conduct directly to the
OIG.

In 1997, Okoli was assigned to a new supervisor. According to Okoli, this new supervisor
often falsified dates on TDHS benefits forms to avoid delinquencies. When Okoli first complained
of the fraudulent activity to the supervisor herself, she allegedly disciplined him, placing him on a
“three-month corrective action plan.” Okoli then reported the wrongdoing to the supervisor’s
supervisor. After receiving another unsatisfactory response, Okoli reported the “illegalities” even
higher up the chain of command, to the Lead Program Manager. After following this course, Okoli
was terminated. Okoli never reported the fraudulent activity to anyone within the OI1G. Okoli pursued
an administrative-grievance procedure to contest the termination, but the termination decision was
sustained.

Okoli then sued TDHS under the Texas Whistleblower Act, alleging that he was terminated
for reporting that his supervisor falsified dates and documents. In response, TDHS filed a plea to the

jurisdiction, claiming the trial court lacked jurisdiction because Okoli failed to make a good-faith
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report of a violation of law to an appropriate law-enforcement authority. See Tex. Gov’T CoDE
8 554.0035 (“Sovereign immunity is waived and abolished to the extent of liability for the relief
allowed under this chapter for a violation of this chapter.”). The trial court denied TDHS’s plea to
the jurisdiction, and TDHS appealed. See TEX. Civ. PRAC. & REM. CoDE § 51.014(a)(8) (permitting
appeal from an interlocutory order that denies a plea to the jurisdiction by a governmental unit). The
court of appeals affirmed, holding that the whistleblower statute did not require Okoli to raise a fact
issue on the merits of the claim in order to show jurisdiction. See Tex. Dep’t of Human Servs. v.
Okoli, 263 S.W.3d 275, 281 (Tex. App.—Houston [1st Dist.] 2007, pet. granted). We reversed the
court of appeals’ decision and remanded the case for consideration under this Court’s holding in
State v. Lueck, 290 S.W.3d 876, 883 (Tex. 2009). Tex. Dep 't of Health & Human Servs. v. Okoli,
295 S.W.3d 667, 668 (Tex. 2009) (per curiam).

On remand, the court of appeals held that because Okoli testified he was required by TDHS
policy to report “up the chain of command,” the supervisors were appropriate law-enforcement
authorities within TDHS, and, alternatively, Okoli had a good-faith belief that he was reporting to
appropriate law-enforcement authorities. Tex. Dep’t of Human Servs. v. Okoli, 317 S.W.3d 800,
809-10 (Tex. App.—Houston [1st Dist.] 2010, pet. granted). The court of appeals again affirmed
the trial court’s order, and TDHS filed a second petition for review with this Court. Here, we
consider whether Okoli made a report “to an appropriate law[-]enforcement authority,” as defined
by the Whistleblower Act, when he followed department policy and reported to his supervisors up

the chain of command. Tex. Gov’T CopE § 554.002(Db).

000017



]

The Whistleblower Act prohibits a state or local governmental entity from taking adverse
personnel action against “a public employee who in good faith reports a violation of law by the
employing governmental entity or another public employee to an appropriate law[-]enforcement
authority.” TEx. Gov’t CobDE § 554.002(a). In 1995, the Legislature amended the statute to define
“appropriate law[-]enforcement authority”:

[A] report is made to an appropriate law[-]enforcement authority if the authority is

part of a state or local governmental entity or the federal government that the

employee in good faith believes is authorized to: (1) regulate under or enforce the law

alleged to be violated in the report; or (2) investigate or prosecute a violation of
criminal law.
Tex. Gov’t CopE 8 554.002(b).

This Court first interpreted what it means to be an “appropriate law[-]enforcement authority”
under the amended statute in Texas Department of Transportation v. Needham, 82 S.\W.3d 314 (Tex.
2002). To satisfy this requirement, a plaintiff seeking the Act’s protection must prove that the report
was made to an appropriate law-enforcement authority, or that the employee had a good-faith belief
that it was. Id. at 320. An employee’s belief is in good faith if: (1) the employee believed the
governmental entity qualified, and (2) the employee’s belief was reasonable in light of the
employee’s training and experience. Id. at 321. While the first element is subjective, the second
element is an objective one: the reporting employee only receives Whistleblower Act protection if
a reasonably prudent employee in similar circumstances would have believed the governmental

entity to which he reported a violation of law was an appropriate law-enforcement authority. /d. at

320-21. Whether an employee has a good-faith belief that the entity is an appropriate law-

000018



enforcement authority “turns on more than an employee’s personal belief, however strongly felt or
sincerely held.” Univ. of Tex. Sw. Med. Ctr. at Dallas v. Gentilello, 398 S.W.3d 680, 683 (Tex.
2013) (emphasis in original).

Since Needham, this Court has spoken several more times to what constitutes a good-faith
report to an appropriate law-enforcement authority. In each instance, we have held that reports up
the chain of command are insufficient to trigger the Act’s protections. See Ysleta Indep. Sch. Dist.
v. Franco, 417 S.\W.3d 443, 445-46 (Tex. 2013) (per curiam); Canutillo Indep. Sch. Dist. v. Farran,
409 S.W.3d 653, 655 (Tex. 2013) (per curiam); Univ. of Houston v. Barth, 403 S.W.3d 851, 855-58
(Tex. 2013) (per curiam); Tex. A & M Univ.—Kingsville v. Moreno, 399 S.W.3d 128, 130 (Tex.
2013) (per curiam); Gentilello, 398 S.W.3d at 689; Lueck, 290 S.W.3d at 885-86. In Gentilello, we
noted that we had consistently declined on previous occasions “to remove the objective element and
protect internal reports to workplace supervisors who lacked the Act’s specified powers.” 398
S.W.3d at 683. The facts of Okoli’s case do not merit a departure from this precedent.

I

The 1994 memorandum regarding how TDHS employees should report wrongdoing includes
a purported assurance that violations of the Penal Code would be reported to OIG. TDHS does not
dispute that its OIG is an appropriate law-enforcement authority under the Whistleblower Act, as it
is charged with investigating and enforcing violations of law or fraud: “The commission’s office of
inspector general is responsible for the prevention, detection, audit, inspection, review, and
investigation of fraud, waste, and abuse in the provision and delivery of all health and human

services in the state . . . .” Tex. Gov’T CoDE § 531.102(a). However, because Okoli did not make
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areportdirectly to the OIG, we must consider whether the reports to Okoli’s supervisors—who work
to administer TDHS programs—satisfy the Act’s requirements.

When an employee reports wrongdoing internally with the knowledge that the report will
have to be forwarded elsewhere for regulation, enforcement, investigation, or prosecution, then the
employee is not reporting “fo an appropriate law[-]enforcement authority.” TEx. Gov’T CoDE
8 554.002 (emphasis added). We have made this clear in previous decisions interpreting the
“appropriate law[-]enforcement authority” requirement. In both Needham and Lueck, for instance,
we denied Whistleblower Act protection to Texas Department of Transportation (TxDOT)
employees who reported violations of law to supervisors within the department because those
supervisors lacked appropriate law-enforcement authority. Lueck, 290 S.W.3d at 885-86 (holding
the head of a division within TXDOT could not regulate or enforce federal traffic data-collection
regulations); Needham, 82 S.W.3d at 320-21 (holding TXDOT could only internally discipline an
employee who violated drunk-driving laws).

Importantly, in both Needham and Lueck, the whistleblowers had been made aware that their
supervisors lacked law-enforcement authority. In Lueck, an e-mail revealed that the whistleblower
knew his supervisor would have to refer the violation elsewhere. We held that this conclusively
established that the employee could not have formed a good-faith belief that his supervisor was an
appropriate law-enforcement authority. Lueck, 290 S.W.3d at 885-86; see also Needham, 82 S.W.3d
at 321 (holding that employee’s participation in TxDOT’s internal disciplinary process was

insufficient to support finding of good faith belief that he reported to proper authority).
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In this case, for Okoli’s reports of wrongdoing to have reached an appropriate law-
enforcement authority, Okoli’s supervisors would have had to forward them to OIG for prosecution.
Further, like the e-mail in Lueck, the 1994 memorandum in this case spells out for Okoli that his
supervisor would have to refer his report elsewhere. While the TDHS memo requires employees to
report all work-rule violations, it also informs employees that if the violations constitute a violation
of the Penal Code, “a referral to OIG will be made for possible prosecution.” Like the employees in
Needham and Lueck, Okoli did not report to an appropriate law-enforcement authority, nor could he
have had a good-faith belief that he did so.

We reaffirmed our Lueck holding in Barth and Gentilello. See Barth, 403 S.W.3d at 857-58;
Gentilello, 398 S.W.3d at 687. Barth, which we decided less than a year ago, is particularly
analogous to this case. In Barth, a university professor reported violations of law by his college’s
dean to the university’s general counsel, chief financial officer, internal auditor, and associate
provost. 403 S.W.3d at 853. We held that because “none of the four people that Barth reported to
regarding alleged violations of the Penal Code . . . could have investigated or prosecuted criminal
law violations against third parties,” he failed to satisfy section 554.002(b) of the Texas Government
Code. /d. at 857-58. Barth also reported the violations to the university’s police department, but not
until after alleged retaliatory acts against him had already occurred. /d. at 857. We pointed out that
Barth’s report to the police may have been sufficient had it preceded the retaliatory action. /d.

In Gentilello, we held that a medical-school faculty member who oversaw internal
compliance with federal regulations did not have “law-enforcement authority status” for reports of

violations of federal laws. 398 S.W.3d at 686-87 (“A supervisor looking into and addressing
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possible noncompliance in-house bears little resemblance to a law-enforcement official formally
investigating or prosecuting the noncompliance on behalf of the public, or a regulatory authority
charged with promulgating or enforcing regulations applicable to third parties generally.”). In that
case, the whistleblower acknowledged that the faculty member had only inward-looking authority
and would have to refer suspected illegality “to whoever is in charge of enforcing the law.” Id. at
688.

In spite of this line of authority, Okoli urges us to find his up-the-chain-of-command report
satisfies the Act. This case can be distinguished from Barth and the others, Okoli insists, because
TDHS had developed a process for collecting criminal reports within the agency: employees were
trained to refer wrongdoing to department supervisors up the chain of command, who would then
forward possible criminal violations to the OIG.

As to the training Okoli received, we have rejected the notion that a departmental policy
requiring employees to report wrongdoing to their supervisors is sufficient to form a good-faith
belief. The plaintiffs in Barth, Gentilello, and Needham were complying with similar instructions
when they made their reports. See Barth, 403 S.W.3d at 857; Gentilello, 398 S.W.3d at 688;
Needham, 82 S.W.3d at 314.

We have rejected this argument even when those who receive the report are also
administratively obligated to report the alleged violations to an appropriate law-enforcement
authority. We held that Barth’s reports were insufficient, even though he argued that in reporting the
violations as he did, he was complying with the university’s internal administrative policy, and that

university policy further required all the administrators who received such reports to forward them
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to the university police. See Barth, 403 S.W.3d at 857-58. Similarly, we did not find a good-faith
belief that the report made in Needham was made to an appropriate law-enforcement authority when
the plaintiff there believed it would be forwarded to another entity that could prosecute the alleged
violation. 82 S.W.3d at 321. Because these arguments are directly analogous to those Okoli makes
in this case, we again hold that a departmental process that channels reports of wrongdoing to
appropriate law-enforcement authorities does not make every report one that is “zo an appropriate
law[-]enforcement authority.” See TExX. Gov’T CoDE 8 554.002(b) (emphasis added).

The fact that the OIG is an internal division of TDHS does not change the analysis. There is
no reason why a TDHS supervisor is any more likely to pass on a report to OIG than the university
administrators in Gentilello were to pass on reports of violations of federal law to federal authorities,
or the administrators in Barth were to pass on reports of state-law offenses to the police.

In so holding, however, we decline, as we did in Gentilello, to say that no internal report
could ever merit protection under the Act. See 398 S.W.3d at 686. In Gentilello, we posited this
hypothetical:

We do not hold that a Whistleblower Act report can never be made internally.

A police department employee could retain the protections of the Whistleblower Act

if she reported that her partner is dealing narcotics to her supervisor in the narcotics

or internal affairs division. In such a situation, the employee works for an entity with

authority to investigate violations of drug laws committed by the citizenry at large.

UTSW concedes in its briefing that “some Whistleblower Act reports may be made

internally—for instance, a report of a violation of the Texas Penal Code to a

supervisor who is also a policeman and, as such, is authorized to investigate

violations of criminal law.” But here, as in Needham and Lueck, the supervisor

lacked any such power to enforce the law allegedly violated or to investigate or

prosecute criminal violations against third parties generally.

Id. (emphasis in original).

10
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The whistleblower in the Gentilello hypothetical is reporting a violation of law to a police
officer. Whether a member of the narcotics division or the internal-affairs division, a police officer
is authorized to investigate violations of law and to cite or arrest persons suspected of committing
such violations. Okoli’s supervisors, like the supervisors and administrators in Gentilello, Moreno,
Barth, Needham, and Lueck, have no such authority.

To satisfy the Act’s requirements, a report must be made to (1) an individual person who
possesses the law-enforcement powers specified under the Act, or (2) someone who, like a police-
intake clerk, works for a governmental arm specifically charged with exercising such powers. This
would include someone within an OIG or even an OIG within the same agency as the whistleblower,
so long as the OIG has outward-looking law-enforcement authority. It would not include someone,
like Okoli’s supervisors, who does not work within a governmental arm so charged and would have
to refer the report of wrongdoing to such an arm.

* % *

Because Okoli neither reported the alleged violations he witnessed to an appropriate law-
enforcement authority nor in good faith could have believed he had, he is not entitled to the
protections of the Whistleblower Act. TEx. Gov’T CopE § 554.002(a). Therefore, we reverse the

court of appeals’ judgment and dismiss Okoli’s claims for lack of jurisdiction.

Jeffrey V. Brown
Justice

OPINION DELIVERED: August 22, 2014
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IN THE SUPREME COURT OF TEXAS

No. 10-0567

TEXAS DEPARTMENT OF HUMAN SERVICES, PETITIONER,
V.

OLIVER OKoOLI, RESPONDENT

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE FIRST DISTRICT OF TEXAS

JusTice DEVINE, joined by JusTice WILLETT and JUSTICE LEHRMANN, dissenting.

The Texas Whistleblower Act prohibits a governmental entity from suspending or
terminating a public employee, who in good faith reports another public employee’s violation of law
to an appropriate law enforcement authority. Tex. Gov’T Cope § 554.002(a). “[A] report is made
to an appropriate law enforcement authority if the authority is a part of a . . . governmental entity .
.. that the employee in good faith believes is authorized to: (1) regulate under or enforce the law
alleged to be violated in the report; or (2) investigate or prosecute a violation of criminal law.” Id.
8 554.002(b). Although the agency to whom Okoli reported the wrongdoing clearly possesses the
powers enumerated above, the Court nevertheless concludes that Okoli’s report was not made to an
appropriate law enforcement authority because the individuals in that agency to whom he reported
did not themselves possess these powers. The Court’s focus on individual authority rather than the

authority of the governmental entity receiving the report is a departure from prior case law, and its
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opinion parses the whistleblower statute so finely as to eliminate any good-faith standard. Because
statutory good faith has no meaning under the Court’s writing, | dissent.

Since 2002, we have issued eight opinions shaping the contours of a good-faith report to an
“appropriate law enforcement authority.” Ysleta Indep. Sch. Dist. v. Franco, 417 S.\\W.3d 443 (Tex.
2013) (per curiam); Canutillo Indep. Sch. Dist. v. Farran, 409 S.W.3d 653 (Tex. 2013) (per curiam);
Univ. of Hous. v. Barth, 403 S.W.3d 851 (Tex. 2013) (per curiam); Tex. A & M Univ.—Kingsville v.
Moreno, 399 S.W.3d 128 (Tex. 2013) (per curiam); Univ. of Tex. Sw. Med. Ctr. v. Gentilello, 398
S.W.3d 680 (Tex. 2013); City of Elsa v. Gonzalez, 325 S.W.3d 622, 624 (Tex. 2010) (per curiam);
Statev. Lueck, 290 S.W.3d 876 (Tex. 2009); Tex. Dep't of Transp. v. Needham, 82 S.W.3d 314 (Tex.
2002). In each of these cases, the Court ruled against the whistleblower, observing that internal
agency reports to a supervisor were not whistleblower reports to an appropriate law enforcement
authority because the agency itself generally lacked authority to investigate or prosecute criminal
conduct or otherwise regulate conduct outside the agency involved. Inshort, the governmental entity
receiving the report was not an appropriate law enforcement authority because it was powerless to
act on the report beyond matters of internal discipline.

For example, in Texas Department of Transportation v. Needham, a TXDOT employee
reported to two TxDOT supervisors and a human resources employee that another TXDOT worker
was driving drunk during a work assignment. 82 S.W.3d at 316. We reasoned that an authorized
law enforcement authority was a governmental entity with the power to regulate outside itself. We
further concluded that TXDOT was not such an entity because it lacked “authority to regulate under

or enforce the Texas’ driving while intoxicated laws” or “to investigate or prosecute these criminal

000026



laws.” Id. at 320. Similarly, State v. Lueck involved another TXDOT employee who claimed that
an email to his supervisor was an appropriate report, and again we held that the plaintiff did not
allege a whistleblower claim because the report to TXDOT was not made to an authorized law
enforcementauthority. 290 S.W.3d at 885-86. Thereafter, several cases, decided in 2013, elaborated
further on the statute’s requirement of a good-faith report to an appropriate law enforcement
authority. See Barth, 403 S.W.3d 851; Moreno, 399 S.W.3d 128; Gentilello, 398 S.W.3d 680.

In Gentilello, a professor of surgery at a state medical school complained to his supervisors
that medical residents were not being supervised properly. 398 S.W.3d at 682. The professor
subsequently sued his employer, alleging retaliation for his report. /d. We concluded that because
the professor’s supervisors could only ensure internal compliance, and not regulate under or enforce
the law against third parties outside the medical school, the plaintiff could not pursue his claim. /d.
at 687-88. We explained that an authorized law enforcement authority was a governmental entity
that possessed outward-looking enforcement or regulatory powers but that an employee’s internal
report to such an entity could, under the appropriate circumstances, still be a good faith report to an
authorized law enforcement authority:

As we have held, an appropriate law-enforcement authority must be actually
responsible for regulating under or enforcing the law allegedly violated. It is not

simply an entity responsible for ensuring internal compliance with the law allegedly
violated.

* X *

The upshot of our prior decisions is that for an entity to constitute an appropriate
law-enforcement authority under the Act, it must have authority to enforce,
investigate, or prosecute violations of law against third parties outside of the entity

000027



itself, or it must have authority to promulgate regulations governing the conduct of
such third parties.

* X *

We do not hold that a Whistleblower Act report can never be made internally.

A police department employee could retain the protections of the Whistleblower Act

if she reported that her partner is dealing narcotics to her supervisor in the narcotics

or internal affairs division. Insuch a situation, the employee works for an entity with

authority to investigate violations of drug laws committed by the citizenry at large.
Id. at 685-86.

Two per curiam opinions promptly followed Gentilello. Moreno held that a plaintiff’s
internal report to her supervisors cannot comply with the Act “if the supervisor’s power extends no
further than ensuring the governmental body itself complies with the law.” 399 S.W.3d at 130
(quoting Gentilello, 398 S.W.3d at 689). Barth similarly involved another purely internal report
within a university alleging “questionable accounting practices” and the like. 403 S.W.3d at 853.
We held that Barth’s report (even if he alleged a violation of law) was not sufficient because there
was no evidence, given Barth’s training and experience, of his objective good-faith belief that he was
reporting violations of law to an entity that could have enforced, investigated, or prosecuted similar
violations against third parties. /d. at 857-58.

The above authorities make clear that the Whistleblower Act does not protect a public
employee who makes a purely internal report to an entity that does not have authority to enforce or

regulate under the law against those outside the employee’s agency. But when a report is made

internally to an entity that possesses the authority to enforce or investigate violations by others than
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just its own employees, the report can form the foundation for a whistleblower complaint if there is
evidence of good faith.

Okoli’s former employer, the Texas Department of Human Services (TDHS), possesses such
outward-looking authority. It has its own Office of Inspector General (OIG) with specific statutory
authority to enforce and investigate violations of law, not just by TDHS employees but by others
outside the agency as well. See TEx. Gov’T CobpE §531.102. It has its own regulations in the Texas
Administrative Code which codify its responsibilities “for the enforcement of state law relating to
the provision of health and human services in Medicaid and other HHS programs.” 1 Tex. Admin.
Code § 371.11(a). And, it possesses specific statutory authority to conduct civil and criminal
investigations, not only of TDHS personnel, but also of those outside the agency. Tex. Gov’T CobE
8§531.102,.1021, .103; see also Tex. Admin. Code 8§ 371.11,.1603. Assuming that Okoli’s report
to an entity possessing law enforcement authority was not alone sufficient to invoke the protections
of the Whistleblower Act, the issue remains as to whether his report was nevertheless in good faith.

Even when a plaintiff fails to report directly to an appropriate law enforcement authority, the
plaintiff is not without recourse. The Act protects public employees who believe in good faith that
their reports were to an authorized law enforcement authority, even though their belief may turn out
to be incorrect. To determine “good faith,” we have fashioned a two-part test with both subjective
and objective components. Needham, 82 S.W.3d at 321. This good-faith test requires that the
employee demonstrate that (1) he or she believed the report was to an authorized law enforcement
authority and (2) such “belief was reasonable in light of the employee’s training and experience.”

Id. Under the subjective test, the employee must think he or she is reporting to an authorized law
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enforcement authority. Under the objective test, the belief cannot be absurd; it must be one that
would be shared by a reasonable employee. See id. at 320-21.

In Gentilello, we held that, given his training and expertise, the plaintiff should have known
that his reports were not made to an appropriate law enforcement authority because he knew his
supervisor could only ensure internal compliance with the law. 398 S.W.3d at 688. Similarly, the
plaintiff in Moreno demonstrated that her supervisor and agency were charged simply with ensuring
internal compliance and not with external enforcement of the law. 399 S.W.3d at 129-30. She could
therefore not show a good-faith belief that she had reported to an appropriate law enforcement
authority.

Barth involved a University of Houston professor who reported questionable accounting
practices and mishandled funds by a university dean to the university’s CFO, general counsel, an
internal auditor, and an associate provost. 403 S.W.3d at 853. We concluded the Act did not protect
Barth, who was also trained as an attorney, because the individuals to whom Barth reported were
charged only with the university’s internal regulation and lacked the traditional, outward-looking law
enforcement authority required by the Act. /d. at 857-58. The case is perhaps most similar to Okoli’s
in that the University, like TDHS, has an internal law-enforcement department—the university
police. We concluded, however, that “given Barth’s legal training and experience as a practicing
attorney,” there was no evidence of “the objective component of the good-faith test for reporting a
violation of law to an appropriate law enforcement authority.” Id. at 858. Barth is therefore
factually distinguishable from this case in that Okoli’s training and experience support rather than

negate his good-faith belief that his reports were to an authorized law enforcement authority.
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Two key pieces of evidence establish at least a fact question on the issue of Okoli’s
subjective-and-objective reasonableness as compared to a reasonable employee with similar training
and experience. First, Okoli presented documentary evidence that, as part of his job, he received
specific training that his chain of command could and would determine to whom to refer his
complaint within the agency, including to those within the agency with civil and criminal law
authority to act within or outside the agency. Okoli further presented evidence of a prior unrelated
incident in which he failed to follow his training when making a report of wrongdoing and was
reprimanded to follow agency protocol. There is evidence then of an internal agency policy
establishing a mandatory and exclusive avenue to reach an outward-looking, but also internal, law
enforcement authority and that reports made via this established policy could reasonably be
considered to be direct reports to the enforcement arm of the state agency. Inshort, there is evidence
that Okoli’s chain of command functioned as an intake clerk for the OIG, thus substantiating Okoli’s
good-faith belief that a report to his supervisor under institutional protocol was in fact a report to the
OIG. Second, there is no dispute but that the OIG was the appropriate place for such complaints.

This case is quite old, but procedurally it remains an infant, frozen in time by the State’s
preliminary pleato the jurisdiction. Although the trial court denied that plea almost eight years ago,
the State appealed, and the State’s appeal has bounced between the court of appeals and this Court
ever since. The court of appeals has twice affirmed the trial court’s interlocutory order denying the
jurisdictional plea, and this is our second look at the plea. Such a plea may be granted only if the
plaintiff’s pleadings “affirmatively negate the existence of jurisdiction” or the jurisdictional facts are

not in dispute. Tex. Dep’t of Parks & Wildlife v. Miranda, 133 S.\W.3d 217, 227 (Tex. 2004).
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Further, a court must indulge every reasonable inference and resolve any doubts in favor of the party
resisting the plea. City of El Paso v. Heinrich, 284 S.\W.3d 366, 378 (Tex. 2009). Under that
standard and this record, the trial court did not err in denying the State’s preliminary plea.

It may be that a court or jury will ultimately find Okoli’s reliance on his training and
experience unconvincing or his purported belief in what he was told objectively unreasonable. But,
for purposes of evaluating the jurisdictional facts, | cannot agree with the Court that there is no
evidence of Okoli’s good faith. In Gentilello, we left open the door that good faith might bridge the
gap between internal agency reports and reports to an appropriate law enforcement authority in
limited circumstances. Today, the Court closes that door, and with it any meaning the Legislature
might have intended for “good faith.”

Because there is some evidence that the defendant did require and train Okoli to submit
whistleblower claims to his chain of command for investigation, regulation, enforcement, or
prosecution by the OIG, | conclude there exists a fact question of Okoli’s good faith, which supports
the lower courts’ decisions to deny the pleato the jurisdiction. | would accordingly affirm the court
of appeals’ judgment and allow the case to proceed in the trial court. Because the Court instead

renders judgment for the State on its jurisdictional plea, | respectfully dissent.

John P. Devine
Justice

Opinion Delivered: August 22, 2014
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IN THE SUPREME COURT OF TEXAS

No. 10-0775

SUSAN ELAINE BOSTIC, INDIVIDUALLY AND AS PERSONAL REPRESENTATIVE OF
THE HEIRS AND ESTATE OF TIMOTHY SHAWN BOSTIC, DECEASED; HELEN
DONNAHOE; AND KYLE ANTHONY BOSTIC, PETITIONERS,

V.

GEORGIA-PACIFIC CORPORATION, RESPONDENT

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE FIFTH DISTRICT OF TEXAS

Argued September 9, 2013

JusTice WILLETT delivered the opinion of the Court, in which CHIEF JUSTICE HECHT,
JusTice GREEN, JUSTICE JOHNSON, and JusTiCcE BROwN joined, and in all but Parts Il.A.3 and 11.B
of which JusTice GuzmAN joined.

JusTice GuzmAN filed a concurring opinion.

JusTice LEHRMANN filed a dissenting opinion, in which JusTice Boyp and JusTice DEVINE
joined.

In Borg-Warner Corp. v. Flores,' we addressed standards imposed by Texas law for

establishing causation in asbestos-disease cases. Flores concerned a plaintiff suffering from

asbestosis. In today’s case, the plaintiffs sued for damages resulting from the suffering and death

1232 S.W.3d 765 (Tex. 2007).

000033



of a family member, Timothy Bostic (Bostic), who succumbed to mesothelioma. We hold that the
standard of substantial factor causation recognized in Flores applies to mesothelioma cases, and
write on the meaning of substantial factor causation in this context. We further hold that the
plaintiffs were not required to prove that but for Bostic’s exposure to Defendant Georgia-Pacific
Corporation’s asbestos-containing joint compound, Bostic would not have contracted mesothelioma.
In this regard, we disagree with language in the court of appeals’ decision. However, we agree with
that court that the plaintiffs failed to offer legally sufficient evidence of causation, and accordingly
affirm the court of appeals’ judgment.
I. Background

In 2002 Bostic was diagnosed with mesothelioma. He was 40 years old, and died of the
disease in 2003. Mesothelioma is a rare cancer of a lining of the body’s internal organs. There is
no dispute that asbestos, when breathed into the lungs, can cause mesothelioma. Bostic’s relatives,
individually and on behalf of Bostic’s estate (Plaintiffs), sued Georgia-Pacific and 39 other
defendants, alleging that the defendants’ products exposed Bostic to asbestos and caused his disease.
Plaintiffs alleged causes of action for negligence and products liability. Plaintiffs claimed that as a
child and teenager Bostic had been exposed to asbestos while using Georgia-Pacific drywall joint
compound.

The case went to trial in 2006. The jury found Georgia-Pacific liable under negligence and
marketing defect theories, and was asked to allocate causation among numerous entities. The jury
assessed 25% of the causation to Knox Glass Company, a former employer who had settled with

Bostic, and 75% to Georgia-Pacific.
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The trial court signed an amended judgment awarding Plaintiffs approximately $6.8 million
in compensatory damages and approximately $4.8 million in punitive damages. The court of appeals
concluded that the evidence of causation was legally insufficient and rendered a take-nothing
judgment.?

I1. Discussion
A. Proof of Causation in Mesothelioma Cases

The Plaintiffs contend the court of appeals erred in holding that the causation evidence was
legally insufficient. In conducting a legal sufficiency review, the final test “must always be whether
the evidence at trial would enable reasonable and fair-minded people to reach the verdict under
review.” “We must view the evidence in the light most favorable to the verdict and ‘must credit
favorable evidence if reasonable jurors could, and disregard contrary evidence unless reasonable
jurors could not.”™™

1. Flores
Flores concerned proof of causation in a case where Flores, a brake mechanic, allegedly

suffering from asbestosis, sued Borg-Warner, a brake pad manufacturer. The jury found that Flores

suffered from asbestos-related disease and apportioned to Borg-Warner 37% of the causation.” We

2320 S.W.3d 588, 590, 602.

% Del Lago Partners, Inc. v. Smith, 307 S.W.3d 762, 770 (Tex. 2010) (quoting City of Keller v. Wilson, 168
S.W.3d 802, 827 (Tex. 2005)).

* Id. (footnote omitted) (quoting City of Keller, 168 S.W.3d at 827).

% Flores, 232 S.W.3d at 768.
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concluded that the causation evidence was legally insufficient.® We held, consistent with section 431
of the Restatement Second of Torts, that to establish causation in fact the plaintiff must prove that
the defendant’s product was a substantial factor in causing the disease, and that mere proof that the
plaintiff was exposed to “some” respirable fibers traceable to the defendant was insufficient.” “The
word ‘substantial’ is used to denote the fact that the defendant’s conduct has such an effect in
producing the harm as to lead reasonable men to regard it as a cause, using that word in the popular
sense, inwhich there always lurks the idea of responsibility, rather than in the so-called ‘philosophic
sense,” which includes every one of the great number of events without which any happening would
not have occurred.” We held the evidence legally insufficient because the record revealed “nothing
about how much asbestos Flores might have inhaled.” We held that “while some respirable fibers
may be released upon grinding some brake pads, the sparse record here contains no evidence of the
approximate quantum of Borg-Warner fibers to which Flores was exposed, and whether this
sufficiently contributed to the aggregate dose of asbestos Flores inhaled, such that it could be
considered a substantial factor in causing his asbestosis.”*

On further analysis, we held that “proof of mere frequency, regularity, and proximity is

necessary but not sufficient, as it provides none of the quantitative information necessary to support

®ld. at774.

"1d. at 766, 770.

8 Jd. at 770 (quoting RESTATEMENT (SECOND) OF TORTS § 431 cmt. a (1965)).
°ld. at 771.

074 at772.
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causation under Texas law.”* While the plaintiff was not required to establish causation with
“mathematical precision,” we required “[d]efendant-specific evidence relating to the approximate
dose to which the plaintiff was exposed, coupled with evidence that the dose was a substantial factor
in causing the asbestos-related disease.”? In rejecting a standard that “some” exposure would
suffice, the Court recognized: “As one commentator notes, ‘[i]t is not adequate to simply establish
that ‘some’ exposure occurred. Because most chemically induced adverse health effects clearly
demonstrate ‘thresholds,” there must be reasonable evidence that the exposure was of sufficient
magnitude to exceed the threshold before a likelihood of ‘causation’ can be inferred.”*®

Plaintiffs urge that the standards established in Flores are not fully applicable because today’s
case is a mesothelioma case and Flores was an asbestosis case. They contend that a key factual
distinction between the two diseases is that relatively minute quantities of asbestos can result in
mesothelioma. In Flores, we noted that the development of asbestosis requires a heavy exposure to
asbestos, while mesothelioma may result from low levels of exposure.”* Plaintiffs presented

evidence of this same distinction.®

Y.

21d. at 773.

Bd.

“Id at771.

% For example, one of Plaintiffs’ experts, Dr. Brody, testified that “there’s no safe level for mesothelioma. In
other words, no one’s ever been able to show a level that will prevent everyone from getting mesothelioma. Now, you

can do that for ashestosis, and you can get pretty close probably for most lung cancer cases, but for mesothelioma, no
one’s ever shown a safe level.”
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While Flores left open the prospect of treating asbestosis and mesothelioma cases differently,
we decline to do so. We believe the Flores framework for reviewing the legal sufficiency of
causation evidence lends itself to both types of cases. In particular, we hold that even in
mesothelioma cases proof of “some exposure” or “any exposure” alone will not suffice to establish
causation. While the experts in this case testified that small amounts of asbestos exposure can result
in mesothelioma, that fact alone does not merit a different analysis. With both asbestosis and
mesothelioma, the likelihood of contracting the disease increases with the dose. As to asbestosis,
we noted in Flores that this disease “appears to be dose-related, so that the more one is exposed, the
more likely the disease is to occur, and the higher the exposure the more severe the disease is likely
to be.”® As to asbestos-related cancer, in Flores we discussed the California Supreme Court’s
decision in Rutherford v. Owens-Illinois, Inc."" That case described how expert testimony was
presented from both sides establishing “that the plaintiffs’ asbestos-related disease was ‘dose-
related’—i.e., that the risk of developing asbestos-related cancer increased as the total occupational
dose of inhaled ashestos fibers increased.”® And in today’s case, Plaintiffs’ experts consistently
testified that all asbestos-related diseases are dose-related.”® Plaintiffs’ experts Brody, Lemen, and

Hammar relied in part on the “Helsinki Conference” report,? a report stating that “[m]esothelioma

16232 S.W.3d at 771 (internal quotation marks omitted).

17941 pP.2d 1203 (Cal. 1997), discussed in Flores, 232 S.W.3d at 772-73.
8 Rutherford, 941 P.2d at 1209.

¥ See infra note 96.

2 See infra notes 99-100 an accompanying text.
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can occur in cases with low asbestos exposure. However, very low background environmental
exposures carry only an extremely low risk.”

If any exposure at all were sufficient to cause mesothelioma, everyone would suffer from it
or at least be at risk of contracting the disease. In Flores we noted that one of the plaintiff’s experts
acknowledged that “everyone is exposed to asbestos in the ambient air” and that “it’s very plentiful
in the environment, if you’re a typical urban dweller.”* In today’s case, one of Plaintiffs’ experts,
Dr. Brody, confirmed that “[w]e all have some asbestos” in our lungs. He then explained that
background levels are sufficiently low that they do not cause disease,? and that “multiples of fibers

many times over” were required to cause mesothelioma.?® Acceptance of an any exposure theory

21232 S.w.3d at 767.
22 ' .

Brody testified:
Well, so when we’re talking about background, we’re talking about what we all have. And it’s just
a fact of modern society as materials that contain ashestos break down or if you live in an area where
there’s naturally occurring ashestos, that ashestos will accumulate in the lung to some level, which
does not produce disease. That’s not a level that anyone can measure disease.
23 ' .

Brody testified:
Q: Can one fiber of chrysotile [asbestos] or one fiber of amosite [asbestos] cause mesothelioma?
A: No.

Q: Okay, Do you have to have more than one?

A: Yeah, of course. | mean a single fiber can cause a genetic error, but | told you that that’s not
enough to cause disease.

Q: Okay. You have to have more than one, some number greater than one to actually cause these
mutations that actually . . . cause the uncontrolled cell growth that you talked about?

A: Oh, yes, you have to have many—

Q: Okay.
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would contradict the testimony of plaintiffs’ own expert, ignore the importance of dose in
determining a causative link, and impose liability even where, for all the jury can tell, the plaintiff
might have become ill from his exposure to background levels of ashestos or for some other reason.?

More fundamentally, if we were to adopt a less demanding standard for mesothelioma cases
and accept that any exposure to asbestos is sufficient to establish liability, the result essentially
would be not just strict liability but absolute liability against any company whose asbestos-containing
product crossed paths with the plaintiff throughout his entire lifetime. However, “[w]e have
recognized that ‘[e]xposure to asbestos, a known carcinogen, is never healthy but fortunately does
not always result in disease.””” And we have never embraced the concept of industry-wide liability
on grounds that proof of causation might be difficult. Instead, we have rejected such thinking and
held firm to the principle that liability in tort must be based on proof of causation by a preponderance
of the evidence. In a mesothelioma case, we rejected theories of collective liability—alternative
liability, concert of action, enterprise liability, and market share liability—and held instead: “A
fundamental principle of traditional products liability law is that the plaintiff must prove that the
defendants supplied the product that caused the injury.”?® Merrell Dow Pharmaceuticals, Inc. v.

Havner, another toxic tort case, further explains:

A: — multiples of fibers many times over to get those kinds of changes.

24 See Baker v. Chevron USA, Inc., 680 F. Supp. 2d 865, 878 n.9 (S.D. Ohio 2010) (“[S]ince benzene is
ubiquitous, causation under the one-hit theory could not be established because it would be just as likely that ambient
benzene was the cause of Plaintiffs’ illnesses.”), aff’d, 533 F. App’x 509 (6th Cir. 2013).

% Flores, 232 S.W.3d at 770-71.

% Gaulding v. Celotex Corp., 772 S.\W.2d 66, 68 (Tex. 1989).

8
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Others have argued that liability should not be allocated only on the basis of reliable
proof of fault because legal rules should have the goals of “risk spreading, deterrence,
allocating costs to the cheapest cost-avoider, and encouraging socially favored
activities,” and because “consumers of American justice want people compensated.”
It has been contended that “[f]Jor some cases that very well may mean creating a
compensatory mechanism even in the absence of clear scientific proof of cause and
effect” . . . . We expressly reject these views. Our legal system requires that
claimants prove their cases by a preponderance of the evidence. . .. AsJudge Posner
has said, “[IJaw lags science; it does not lead it.”*

If an “any exposure” theory of liability is accepted for mesothelioma cases because science
has been unable to establish a dose below which the risk of disease disappears, the same theory
would arguably apply to all carcinogens. Dr. Lemen, Plaintiffs’ epidemiologist and a former
Assistant Surgeon General, testified that for all carcinogens the threshold at which the risk falls to
zero is unknown.?

The any exposure theory effectively accepts that a failure of science to determine the

maximum safe dose of a toxin necessarily means that every exposure, regardless of amount, is a

2 953 S.W.2d 706, 728 (Tex. 1997) (citations omitted).
2| emen testified:

Q: And isn’t it true that this principle that we don’t know of any safe level of exposure is true for any
carcinogen?

A: At the present time, we aren’t able to identify the carcinogenic compounds, what is safe and what
is not safe. And that is true pretty much across the board for things that cause cancer.

Q: So for anything on this list of carcinogens that we’ll talk about later, your answer is true that if it
is on the list of carcinogens, it’s not just ashestos, it’s the entire list that you would say we know of no
safe level of exposure to it, correct?

A: Basically that’s correct.

Q: Even if it’s used even today day-in and day-out in industrial and consumer products?

A: That’s correct. . ..
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substantial factor in causing the plaintiff’s illness. This approach negates the plaintiff’s burden to
prove causation by a preponderance of the evidence. As a federal district court reasoned in
excluding the testimony of Dr. Hammar, Plaintiffs’ expert on specific causation in today’s case:

Rule 702 and Daubert recognize above all else that to be useful to a jury an expert’s

opinion must be based on sufficient facts and data. The every exposure theory is

based on the opposite: a lack of facts and data. . . . It seeks to avoid not only the rules

of evidence but more importantly the burden of proof. ... Dr. Hammar wants to be

allowed to tell a jury that all of the plaintiff’s possible exposures to asbestos during

his entire life were contributing causes of the plaintiff’s cancer, and, therefore,

sufficient to support a finding of legal liability as to the manufacturer of each

asbestos containing product, without regard to dosage or how long ago the exposure

occurred. Just because we cannot rule anything out does not mean we can rule

everything in.?®

Further, there are cases where a plaintiff’s exposure to asbestos can be tied to a defendant,
but that exposure is minuscule as compared to the exposure resulting from other sources. Proof of
any exposure at all from a defendant should not end the inquiry and result in automatic liability. The
Restatement Third of Torts provides that “[w]hen an actor’s negligent conduct constitutes only a
trivial contribution to a causal set that is a factual cause of harm under § 27 [addressing multiple
sufficient causes], the harm is not within the scope of the actor’s liability.”*® In Flores we held the
causation evidence legally insufficient because the record revealed “nothing about how much

asbestos Flores might have inhaled” but also because Flores did not “introduce evidence regarding

what percentage of that indeterminate amount may have originated in Borg-Warner products.”* And

2 Smith v. Ford Motor Co., 2013 WL 214378, at *2-3 (D. Utah Jan. 18, 2013) (emphasis in original).
% RESTATEMENT (THIRD) OF TORTS: LIABILITY FOR PHYSICAL AND EMOTIONAL HARM § 36 (2010).
1232 S.wW.3d at 771-72.
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in Havner we held that “if there are other plausible causes of the injury or condition that could be
negated, the plaintiff must offer evidence excluding those causes with reasonable certainty.”*? That
statement requires some explication in cases involving multiple exposures to the same toxin, as we
discuss below, but here it properly stands for the proposition that, even in mesothelioma cases,
liability cannot be imposed on every conceivable defendant whose product exposed the plaintiff to
some unquantified amount of asbestos, without proof of something more. “The recent, increasingly
strict exposure cases . . . reflect a welcome realization by state courts that holding defendants liable
for causing asbestos-related disease when their products were responsible for only de minimis
exposure to ashestos, and other parties were responsible for far greater exposure, is not just . .. .”*
The any exposure theory is also illogical in mesothelioma cases, where a small exposure can
result in disease, because it posits that any exposure from a defendant above background levels
should impose liability, while the background level of asbestos should be ignored. But the expert
testimony in this case was undisputed that the background level varies considerably from location
to location. We fail to see how the theory can, as a matter of logic, exclude higher than normal
background levels as the cause of the plaintiff’s disease, but accept that any exposure from an
individual defendant, no matter how small, should be accepted as a cause in fact of the disease.
Under the any exposure theory a background dose of 20 does not cause cancer, but a defendant’s

dose of 2 plus a background dose of 5 does.

% Havner, 953 S.W.2d at 720.
% David E. Bernstein, Getting to Causation in Toxic Tort Cases, 74 BROOK. L. REv. 51, 59 (2008).
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For these reasons, we extend the reasoning and holdings of Flores to mesothelioma cases,
including our rejection of the “any exposure” theory of liability, with the clarifications discussed
below.

2. But For Causation

Plaintiffs complain that the court of appeals erred in requiring them to prove but for causation
in addition to substantial factor causation. The term “but for causation” may encompass several
meanings. As we attempt to clarify, “but for” and “substantial factor” are overlapping concepts and,
to the extent they embody different tests, application of those tests usually lead to the same result.
But here we are concerned that the court of appeals’ decision might be read to require satisfying a
proof requirement that but for Bostic’s exposure to Georgia-Pacific’s products, he would not have
contracted mesothelioma. We agree with Plaintiffs that language in the court of appeals’ decision
appears to require such proof. The court stated that “[b]oth producing and proximate cause contain
the cause-in-fact element, which requires that the defendant’s act be a substantial factor in bringing
about the injury and without which the harm would not have occurred.”* It stated, ““In asbestos
cases, then, we must determine whether the asbestos in the defendant’s product was a substantial
factor in bringing about the plaintiff’s injuries,” and without which the injuries would not have
occurred.” In doing so, the court of appeals quoted from Flores but appended but for language to

the end of its sentence. The court expressly disagreed with Plaintiffs’ assertion that Flores did not

320 S.W.3d at 596 (quoting Metro Allied Ins. Agency, Inc. v. Lin, 304 S.W.3d 830, 835 (Tex. 2009) (internal
quotation marks omitted)).

® 1d. (quoting Flores, 232 S.W.3d at 770).
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require proof of but for causation.®*® It then concluded that the testimony of Dr. Hammar was
wanting because “he could not opine that Timothy would not have developed mesothelioma absent
exposure to Georgia-Pacific asbestos-containing joint compound.”’

To a point, we agree with Georgia-Pacific that but for causation is a recognized standard for
proof of producing cause, also known as causation in fact,*® applicable to this products liability
case.** We have often recognized but for causation, alone or in combination with substantial factor

causation, as the standard for establishing causation in fact.** Indeed, “to say of a cause of an injury

% 1d. (“[Plaintiffs] assert that Flores does not require ‘but-for’ causation in proving specific causation and that
Flores requires only that [Plaintiffs] prove Timothy’s exposure to Georgia-Pacific ashestos-containing joint compound
was a ‘substantial factor’ in contributing to his risk of mesothelioma. We disagree.”).

4.

% See Transcon. Ins. Co. v. Crump, 330 S.W.3d 211, 223 (Tex. 2010) (recognizing that “the producing cause
inquiry is conceptually identical to that of cause in fact”).

% Producing cause is the level of causation applicable to products liability cases. See, e.g., Rourke v. Garza,
530 S.W.2d 794, 801 (Tex. 1975). Plaintiffs sued under theories of negligence and products liability, the latter being
based on a marketing defect theory. However, Plaintiffs concede that but for causation was required under their
negligence theory of liability because the jury was instructed that proximate cause, a necessary element of negligence
liability, required proof of but for causation. The jury was instructed that proximate cause “means that cause which, in
a natural and continuous sequence, produces an event, and without which cause such event would not have occurred.”
See City of Fort Worth v. Zimlich, 29 S\W.3d 62, 71 (Tex. 2000) (“Since neither party objected to this instruction, we
are bound to review the evidence in light of this definition.”).

O E.g., Crump, 330 S.W.3d at 222-23 (“Cause in fact is established when the act or omission was a substantial
factor in bringing about the injuries, and without it, the harm would not have occurred.”) (quoting IHS Cedars Treatment
Ctr.v. Mason, 143 S\W.3d 794, 799 (Tex. 2004)); Marathon Corp. v. Pitzner, 106 S.W.3d 724, 727 (Tex. 2003) (“The
test for cause in fact, or ‘but for causation,’ is whether the act or omission was a substantial factor in causing the injury
‘without which the harm would not have occurred.’”); Union Pump Co. v. Allbritton, 898 S.\W.2d 773, 775 (Tex. 1995)
(“Cause in fact means that the defendant’s act or omission was a substantial factor in bringing about the injury which
would not otherwise have occurred.”); Gen. Motors Corp. v. Saenz, 873 S.W.2d 353, 357 (Tex. 1993) (holding that to
establish causation in fact element common to both negligence and products liability causes of action, “plaintiffs must
show that but for GM’s omission the accident would not have occurred”).
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that it is one ‘but for which the injury would not have happened’ is to repeat something already
included in the usual and ordinary meaning of the word ‘cause.””*

Nor is there anything unusual in our recognizing but for causation as the causation standard
in tort cases. The Restatement Second of Torts in section 431 generally recognizes that an “actor’s
negligent conduct is a legal cause of harm to another if [] his conduct is a substantial factor in
bringing about the harm.”*?* Comment « to this section makes clear that, as a general proposition,
substantial factor causation incorporates the concept of but for causation: “In order to be a legal
cause of another’s harm, it is not enough that the harm would not have occurred had the actor not
been negligent. Except as stated in § 432(2), this is necessary, but it is not of itself sufficient.”*
Hence, the comment indicates that but for causation is generally a component of substantial factor
causation.

The Restatement Third of Torts likewise embraces but for causation as the general causation

standard in tort cases. Section 26 of the subtitle on Liability for Physical and Emotional Harm

4 Tex. Indem. Ins. Co. v. Staggs, 134 S.W.2d 1026, 1030 (Tex. 1940) (quoting Tex. & Pac. Ry. v. Short, 62
S.W.2d 995, 999 (Tex. App.—Eastland 1933, writ ref’d)).

2 RESTATEMENT (SECOND) OF TORTS § 431 (1965). This provision addresses negligence liability, and as noted
today’s case is, for our purposes, a products liability case. See supra note 39. However, the element of causation in fact
is the same under the two theories of liability. To recover under a negligence theory, the plaintiff must establish
proximate causation, while recovery under a products liability theory requires proof of producing causation. Proximate
cause and producing cause share the common element of causation in fact, with proximate cause including the additional
element of foreseeability. See Crump, 330 S.W.3d at 222-23; Flores, 232 S.W.3d at 770; Union Pump, 898 S.W.2d
at 775; Saenz, 873 S.W.2d at 356; see also RESTATEMENT (THIRD) OF TORTS: PRODUCTS LIABILITY § 15 (1998)
(“Whether a product defect caused harm to persons or property is determined by the prevailing rules and principles
governing causation in tort.”); RESTATEMENT (SECOND) OF TORTS § 431 cmt. e (1965) (“Although the rules stated in this
Section are stated in terms of the actor’s negligent conduct, they are equally applicable where the conduct is intended
to cause harm, or where it is such as to result in strict liability.”).

43 RESTATEMENT (SECOND) OF TORTS § 431 cmt. a (1965).
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provides: “Tortious conduct must be a factual cause of harm for liability to be imposed. Conduct
is a factual cause of harm when the harm would not have occurred absent the conduct.”** The
Restatement Third not only embraces but for causation, but includes some criticism of the substantial
factor test.”

However, we follow Flores and conclude that in products liability cases where the plaintiff
was exposed to multiple sources of asbestos, substantial factor causation is the appropriate basic
standard of causation without including as a separate requirement that the plaintiff meet a strict but
for causation test. Due to the nature of the disease process, which can occur over decades and
involve multiple sources of exposure, establishing which fibers from which defendant actually
caused the disease is not always humanly possible. Even if the exposure from a particular defendant
was by itself sufficient to cause the disease, in multiple-exposure cases the plaintiff may find it
impossible to show that he would not have become ill but for the exposure from that defendant.

In Flores we recognized “the proof difficulties accompanying asbestos claims. The long
latency period for asbestos-related diseases, coupled with the inability to trace precisely which fibers
caused disease and from whose product they emanated, make this process inexact.”*® Along similar
lines, the Virginia Supreme Court recently observed that “if the traditional but-for definition of

proximate cause was invoked, the injured party would virtually never be able to recover for damages

4 RESTATEMENT (THIRD) OF TORTS: LIABILITY FOR PHYSICAL AND EMOTIONAL HARM § 26 (2010).
% See id.§ 26 cmt. j.

4232 S.W.3d at 772.
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arising from mesothelioma in the context of multiple exposures . .. .”*" Further, in Flores we quoted
from Rutherford:

Plaintiffs cannot be expected to prove the scientifically unknown details of

carcinogenesis, or trace the unknowable path of a given asbestos fiber. . . . Instead,

we can bridge this gap in the humanly knowable by holding that plaintiffs may prove

causation in asbestos-related cancer cases by demonstrating that the plaintiff’s

exposure to defendant’s asbestos-containing product in reasonable medical
probability was a substantial factor in contributing to the aggregate dose of asbestos

the plaintiff or decedent inhaled or ingested, and hence to the risk of developing

asbestos-related cancer, without the need to demonstrate that fibers from the

defendant’s particular product were the ones, or among the ones, that actually
produced the malignant growth.*®
This language is inconsistent with a strict requirement of proving that but for the particular fibers
traceable to the sued defendant, the plaintiff would not have become ill. In Flores we keyed on
substantial factor causation, and did not require proof of but for causation. The absence of but for
language in Flores was not inadvertent.

Again, our approach did not break new ground. While but for causation is a core concept in
tort law, it yields to the more general substantial factor causation in situations where proof of but for
causation is not practically possible or such proof otherwise should not be required. A leading
treatise has observed that the substantial factor approach “in the great majority of cases . . . produces

the same legal conclusion as the but-for test,” but “was developed primarily for cases in which

application of the but-for rule would allow each defendant to escape responsibility because the

4" Boomer v. Ford Motor Co.,736 S.E.2d 724,729 (Va. 2013).

%8941 P.2d at 1219 (footnote omitted) (emphasis in original), quoted in Flores, 232 S.W.3d at 772-73.
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conduct of one or more others would have been sufficient to produce the same result.”*® Likewise,
Rutherford reasoned that “[t]he substantial factor standard generally produces the same results as
does the “but for’ rule of causation,” but the substantial factor test “has been embraced as a clearer
rule of causation—one which subsumes the “but for’ test while reaching beyond it to satisfactorily
address other situations, such as those involving independent or concurrent causes in fact.”® This
problem arises in toxic tort cases such as Flores, Boomer, Rutherford, and today’s case, where the
plaintiff has suffered exposure from multiple sources.

The Restatement Second of Torts likewise recognizes an alternative to strict but for causation
in certain cases involving multiple causes of injury. While, as noted, section 431 and its comment a
generally require but for causation, comment a further notes that this rule applies “[e]xcept as stated
in § 432(2).” Section 432(2) addresses cases involving multiple causation: “If two forces are
actively operating, one because of the actor’s negligence, the other not because of any misconduct
on his part, and each of itself is sufficient to bring about harm to another, the actor’s negligence may
be found to be a substantial factor in bringing it about.”® Section 432(2) recognizes a scenario
where the actor’s conduct is not, strictly speaking, a but for cause, because another force would have

caused the harm anyway.

49 W.PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAW OF TORTS § 41 (5th ed. 1984).
%0941 P.2d at 1214,

! RESTATEMENT (SECOND) OF TORTS § 432(2) (1965).
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Likewise, while the Restatement Third generally embraces but for causation in section 26,
as noted above, it elsewhere still recognizes substantial factor causation in some products liability
cases® and in a sense recognizes the converse of substantial factor causation, by providing in
section 36 that “[w]hen an actor’s negligent conduct constitutes only a trivial contribution to a causal
set that is a factual cause of harm under § 27, the harm is not within the scope of the actor’s
liability.”™* So while not requiring substantial factor causation in section 26, which sets out the
general causation standard, it recognizes in the negative that a trivial contribution to causation will
not suffice. This rule hardly represents a sea change, as section 433(a) of the Restatement and
Restatement Second have long stated that, in making a substantial factor determination, an important
consideration is “the number of other factors which contribute in producing the harm and the extent
of the effect which they have in producing it.”> Further, while section 26 moves away from the
substantial factor standard, comment ; to that section explains its particular usefulness in certain

multiple-causation cases.*

2 RESTATEMENT (THIRD) OF TORTS: LIABILITY FOR PHYSICAL AND EMOTIONAL HARM § 26 (2010).

% See RESTATEMENT (THIRD) OF TORTS: PRODUCTS LIABILITY § 16(a) (1998) (“When a product is defective
at the time of commercial sale or other distribution and the defect is a substantial factor in increasing the plaintiff’s harm
beyond that which would have resulted from other causes, the product seller is subject to liability for the increased
harm.”).

% RESTATEMENT (THIRD) OF TORTS: LIABILITY FOR PHYSICAL AND EMOTIONAL HARM § 36 (2010).

% RESTATEMENT (SECOND) OF TORTS § 433(a) (1965); RESTATEMENT OF TORTS § 433(a) (1934).

% RESTATEMENT (THIRD) OF TORTS: LIABILITY FOR PHYSICALAND EMOTIONAL HARM § 26 cmt. j (2010) (stating
that the “primary function” of the substantial-factor test “was to permit the factfinder to decide that factual cause existed

when there were multiple sufficient causes—each of two separate causal chains sufficient to bring about the plaintiff’s
harm, thereby rendering neither a but-for cause”).
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Moreover, the Restatement Third, like the earlier Restatements, does not require strict but
for causation in a toxic tort multiple-exposure case like today’s case. Section 26 generally requires
but for causation, by stating that “[c]onduct is a factual cause of harm when the harm would not have
occurred absent the conduct.” However, section 26 ends by stating that “[t]ortious conduct may also
be a factual cause of harm under section 27.” Section 27 addresses cases of multiple causation and
states: “If multiple acts occur, each of which under § 26 alone would have been a factual cause of
the physical harm at the same time in the absence of the other act(s), each act is regarded as a factual
cause of the harm.”™’ Read in a vacuum, sections 26 and 27 might appear to require strict but for
causation for each defendant in a multiple-exposure case where the exposures did not occur “at the
same time,” the position we understand Georgia-Pacific to take. These sections are fraught with
complexities and what if scenarios, set out in many comments and illustrations. Comment f'to
section 27 states:

In some cases, tortious conduct by one actor is insufficient, even with other

background causes, to cause the plaintiff’s harm. Nevertheless, when combined with

conduct by other persons, the conduct overdetermines the harm, i.e., is more than
sufficient to cause the harm. . . . The fact that an actor’s conduct requires other
conduct to be sufficient to cause another’s harm does not obviate the applicability of

this Section.*®
And comment g posits the scenario closest to our case:

[T]he situation addressed in Comment f has occurred most frequently in cases in

which persons have been exposed to multiple doses of a toxic agent. When a person

contracts a disease such as cancer, and sues multiple actors claiming that each
provided some dose of a toxic substance that caused the disease, the question of the

1d. § 27.
8 1d. § 27 cmt. f.
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causal role of each defendant’s toxic substance arises. Assuming that there is some

threshold dose sufficient to cause the disease, the person may have been exposed to

doses in excess of the threshold before contracting the disease. Thus, some or all of

the person’s exposures may not have been but-for causes of the disease.

Nevertheless, each of the exposures prior to the person’s contracting the disease . .

. is a factual cause of the person’s disease under the rule in this Section.*

In short, we do not think the Restatements, in their attempts to synthesize many decades of
tort law, would require the plaintiffs to meet a strict but for causation test in a case like today’s case.
More importantly, our controlling decision in Flores does not impose this requirement. Accordingly,
we hold that Plaintiffs were required to establish substantial factor causation, but were not required
to prove that but for Bostic’s exposure to Georgia-Pacific’s products, he would not have contracted
mesothelioma. The court of appeals erred insofar as it stated otherwise.

3. Further Analysis, under Havner, of Substantial Causation in Asbestos Cases

We write further on the meaning of substantial factor causation in asbestos cases. First, we
note that for all the refinements Flores places on the substantial causation standard, we also believe
that some discretion must be ceded to the trier of fact in determining whether the plaintiff met that

standard. One respected treatise has opined that it is “neither possible nor desirable to reduce

[substantial factor] to any lower terms.”®°

¥ Jd. § 27 cmt. g.
8 \W. PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAW OF TORTS § 41 (5th ed. 1984); see also id. §
41, atn.30 (“Hartand Honoré . . . object strongly to the phrase as undefinable. So, Green suggests is ‘reasonable,” but

that does not prevent its use to pose an issue for the jury.”).
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We recognized a quantitative approach to causation in Merrell Dow Pharmaceuticals, Inc.
v. Havner,"* and Georgia-Pacific urges use of that approach in today’s case. Havner provides useful
insights that should be integrated with our analysis here.

In Havner, the plaintiffs sued on behalf of a child born with birth defects allegedly caused
by a drug, Bendectin, taken by the mother while she was pregnant. The Court held that the expert
testimony, which relied in part on epidemiological studies, was legally insufficient to establish
causation.®® We recognized that epidemiological studies showing that the population exposed to a
toxin faced more than double the risk of injury facing the unexposed or general population could be
used to establish causation.®

While recognizing that causation might be established through epidemiological studies
showing more than a doubling of the risk, also described as a relative risk of more than 2.0,** we
recognized that this requirement was not a “litmus test” or “bright-line boundary” and that a single
study would not suffice to establish legal causation.®® We discussed several other indicia of scientific
validity. A claimant must show that his circumstances are similar to the group analyzed in the

study.®® We observed that scientific studies also consider the “significance level” or “confidence

61953 S.W.2d 706 (Tex. 1997).
%2 1d. at 708, 730.
83 I1d. at 717-18.

8 See id. at 718; see also id. at 721 (“For the result to indicate a doubling of the risk, the relative risk must be
greater than 2.0.”).

% Id. at 718-19, 727.

% Jd. at 720.
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level,” that the generally accepted confidence level is 95%,% and that statistical significance also
requires a “confidence interval” that does not include the number 1.°® We noted that “[t]here are
many other factors to consider in evaluating the reliability of a scientific study including, but
certainly not limited to, the sample size of the study, the power of the study, confounding variables,
and whether there was selection bias.”® We also noted that courts must be “especially skeptical of
scientific evidence that has not been published or subjected to peer review,””® and that “[a] related
factor . . . is whether the study was prepared only for litigation.””

Havner is a foundational part of our jurisprudence. We have never held that it applies
universally to all tort cases where causation is an issue.”? It offers an alternative method of
establishing causation “[i]n the absence of direct, scientifically reliable proof of causation.”” To

some extent Havner’s discussion of the use of scientific studies addressed whether those studies

®Id. at 723-24.

% Id. at 723.

% 1d. at 724.

" Id. at 727 (internal quotation marks omitted); see also E.I. du Pont de Nemours & Co. v. Robinson, 923
S.W.2d 549, 557 (Tex. 1995) (holding that one factor in deciding reliability of expert testimony is “whether the theory
has been subjected to peer review and/or publication™).

" Havner, 953 S.W.2d at 726.

2 Forexample, we noted in Flores thatepidemiological studies discussed in Havner “are not necessary to prove
causation” though properly designed studies can serve as part of the evidence establishing causation. Flores,232 S.W.3d

at 772.

8 Havner, 953 S.W.2d at 715.
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supported general causation—the issue of whether Bendectin was capable of causing birth defects.”
Epidemiological studies by their nature address general causation by analyzing a cohort of
individuals,” rather than specific causation—the jury issue of whether the defendant’s product
caused the specific injury in issue,” but these studies are sometimes used effectively by experts to
help establish specific causation, as Havner recognized.” In today’s case, general causation is not
an issue. Georgia-Pacific does not dispute, for purposes of this appeal, that exposure to asbestos
fibers can cause mesothelioma.”

Despite differences between Havner and today’s case, Havner’s focus on proof of more than
a doubling of risk, as established by scientifically reliable studies, is premised on fundamental
principles of tort law that have application here. Havner’s discussion of epidemiological studies was

based on the tenet in our law that expert testimony on causation must be scientifically reliable. “If

™ Id. (“The Havners rely to a considerable extent on epidemiological studies for proof of general causation.”);
see also Merck & Co. v. Garza, 347 S.W.3d 256, 265 (Tex. 2011) (“Havner holds . . . that when parties attempt to prove
general causation using epidemiological evidence, a threshold requirement of reliability is that the evidence demonstrate
a statistically significant doubling of the risk.”).

® See Havner, 953 S.W.2d at 715 (“Epidemiological studies examine existing populations to attempt to
determine if there is an association between a disease or condition and a factor suspected of causing that disease or
condition.”).

™ Id. at 714 (“General causation is whether a substance is capable of causing a particular injury or condition
in the general population, while specific causation is whether a substance caused a particular individual’s injury.”).

1d. at 715.

® Some of the Georgia-Pacific drywall compound to which Bostic was allegedly exposed contained chrysotile
asbestos fibers. Plaintiffs’ experts testified that the prevailing scientific consensus is that chrysotile fibers can cause
mesothelioma. While Georgia-Pacific contends that a scientific debate continues as to whether inhalation of chrysotile

fibers causes mesothelioma, it states in its principal brief that it is not challenging “the assumption that exposure to
chrysotile can cause mesothelioma.”
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the expert’s scientific testimony is not reliable, it is not evidence.””® We discussed our decision in
E.I du Pont de Nemours and Co. v. Robinson,® where we analyzed the issue of expert reliability.®
As recognized in Robinson, “In addition to being relevant, the underlying scientific technique or
principle must be reliable. Scientific evidence which is not grounded in the methods and procedures
of science is no more than subjective belief or unsupported speculation. Unreliable evidence is of
no assistance to the trier of fact and is therefore inadmissible under Rule 702.”%

Havner also held that, notwithstanding competing policies of deterrence, risk-avoidance, or
compensating innocent injured parties, “[o]ur legal system requires that claimants prove their cases
by a preponderance of the evidence,” and we rejected all rationales for adopting a lesser burden of
proof.® In concluding that studies showing more than a doubling of the risk may be supportive of
legal causation, provided that other indicia of reliability are met, we explained that this standard
corresponds to the legal requirement that the plaintiff prove his case by a preponderance of the
evidence:

Recognizing that epidemiological studies cannot establish the actual cause of

an individual’s injury or condition, a difficult question for the courts is how a

plaintiff faced with this conundrum can raise a fact issue on causation and meet the
“more likely than not” burden of proof.

* X *

®Id. at 713.

8923 S.W.2d 549 (Tex. 1995).

8 Havner, 953 S.W.2d at 712, 714.

8 Robinson, 923 S.W.2d at 557 (citation, internal quotation marks omitted).
8953 S.W.2d at 728.
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Other courts have likewise found that the requirement of a more than 50%
probability means that epidemiological evidence must show that the risk of an injury
or condition in the exposed population was more than double the risk in the
unexposed or control population.

* * *

Althoughwe recognize that there is not a precise fit between science and legal
burdens of proof, we are persuaded that properly designed and executed
epidemiological studies may be part of the evidence supporting causation in a toxic
tort case and that there is a rational basis for relating the requirement that there be
more than a “doubling of the risk” to our no evidence standard of review and to the
more likely than not burden of proof.

Assume that a condition naturally occurs in six out of 1,000 people even
when they are not exposed to a certain drug. If studies of people who did take the
drug show that nine out of 1,000 contracted the disease, it is still more likely than not
that causes other than the drug were responsible for any given occurrence of the
disease . ... However, if more than twelve out of 1,000 who take the drug contract
the disease, then it may be statistically more likely than not that a given individual’s
disease was caused by the drug.

This is an oversimplification of statistical evidence relating to general
causation . . . but it illustrates the thinking behind the doubling of the risk
requirement.

* * *
[T]he law must balance the need to compensate those who have been injured by the
wrongful actions of another with the concept deeply imbedded in our jurisprudence
that a defendant cannot be found liable for an injury unless the preponderance of the
evidence supports cause in fact. The use of scientifically reliable epidemiological
studies and the requirement of more than a doubling of the risk strikes a balance
between the needs of our legal system and the limits of science.®

Insum, Havner enunciated principles in toxic tort cases that (1) expert testimony of causation

8 Jd. at 715-18 (citations omitted) (emphasis in original).

25

must be scientifically reliable, (2) the plaintiff must establish the elements of his claim by a
preponderance of the evidence, and (3) where direct evidence of causation is lacking, scientifically
reliable evidence in the form of epidemiological studies showing that the defendant’s product more

than doubled the plaintiff’s risk of injury appropriately corresponds to the legal standard of proof by
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a preponderance of the evidence. These principles should apply to asbestos cases. As to the
availability of scientific studies, ashestos-related disease has been researched for many decades and
the population of potentially affected persons numbers in the millions. Dr. Lemen, one of Plaintiffs’
experts, testified that many millions of people have been exposed to chrysotile asbestos from
manmade sources, that a scientific consensus that asbestos causes serious illness has existed since
1930, that a statistically significant link between asbestos and mesothelioma was shown in 1963, and
that by 1965 over a thousand publications discussed asbestos disease. We observed over 15 years
ago that “[a]sbestos litigation, particularly asbestos products cases, has achieved maturity.”® We
therefore conclude that in the absence of direct proof of causation, establishing causation in fact
against a defendant in an asbestos-related disease case requires scientifically reliable proof that the
plaintiff’s exposure to the defendant’s product more than doubled his risk of contracting the disease.
A more than doubling of the risk must be shown through reliable expert testimony that is based on
epidemiological studies or similarly reliable scientific testimony.

Multiple-exposure cases raise the issues of how the finder of fact should consider exposure
from sources other than the defendant, what proof might be required as to those other sources, and
who has the burden of proof regarding those other sources. These are difficult questions.

We recognized in Havner, generally, that “if there are other plausible causes of the injury or
condition that could be negated, the plaintiff must offer evidence excluding those causes with

reasonable certainty.”® We think this statement in Havner is correct but cannot be applied without

8 In re Ethyl Corp., 975 S.W.2d 606, 610 (Tex. 1998).

8 953 S.W.2d at 720.
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qualification to cases involving multiple sources of exposure to the same toxin. We think the
plaintiff should be required to establish more than a doubling of the risk attributable to the
defendant’s product, for the reasons discussed, but do not think it necessary or fair to require a
plaintiff to track down every possible source of asbestos exposure and disprove that those other
exposures caused the disease. Strict application of Havner’s requirement of ruling out all other
possible causes of disease would in effect re-introduce a strict but for requirement, which for reasons
already discussed is not appropriate in a multiple-exposure case like today’s case. Our law accepts
that in cases of multiple exposure multiple defendants may be held liable for causing the plaintiff’s
disease. And in multiple-exposure cases few if any plaintiffs could ever establish which particular
fibers from which particular defendant caused the disease, and we do not believe the plaintiff should
be required to quantify the exposure from every other conceivable source, occurring perhaps over
a period of decades.

However, when evidence is introduced of exposure from other defendants or other sources,
proof of more than a doubling of the risk may not suffice to establish substantial factor causation.
In the Restatement Second of Torts, and as quoted by our Court in Flores, substantial factor
causation “denote[s] the fact that the defendant’s conduct has such an effect in producing the harm
as to lead reasonable men to regard it as a cause, using that word in the popular sense, in which there
always lurks the idea of responsibility, rather than in the so-called ‘philosophic sense,” which

includes every one of the great number of events without which any happening would not have
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occurred.” The law should retain this concept. Along the same lines, the Restatement Third
recognizes that a defendant’s trivial contribution to multiple causes will not result in liability.®

Suppose a plaintiff shows that his exposure to a defendant’s product more than doubled his
chances of contracting a disease, but the evidence at trial also established that another source of the
toxin increased the chances by a factor of 10,000. In this circumstance, a trier of fact or a court
reviewing the sufficiency of the evidence should be allowed to conclude that the defendant’s product
was not a substantial factor in causing the disease.

JusTICE LEHRMANN presents a thorough and thought-provoking dissent, but we cannot agree
with its ultimate conclusion that the evidence of causation was legally sufficient in this case. The
dissent contends that Havner primarily focused on general causation. As noted above, Havrner was
concerned with general causation while today’s case is not. But Havner was also concerned with
specific causation. General causation is never the ultimate issue of causation tried to the finder of
fact in a toxic tort case. The ultimate issue is always specific causation—whether the defendant’s
product caused the plaintiff’s injury. General causation as established through epidemiological
studies is relevant only insofar as it informs specific causation. In Havner, we held that where direct
evidence of specific causation is unavailable, specific causation may be established through an

alternative two-step process whereby the plaintiff establishes general causation through reliable

8 Flores, 232 S.W.3d at 770 (quoting RESTATEMENT (SECOND) OF TORTS § 431 cmt. a (1965)).
% RESTATEMENT (THIRD) OF TORTS: LIABILITY FOR PHYSICAL AND EMOTIONAL HARM § 36 (2010).
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studies, and then demonstrates that his circumstances are similar to the subjects of the studies.®’* By
meeting these requirements, the plaintiff shows that his exposure to the defendant’s product more
than doubled his individual risk and thereby establishes specific causation. Havner is, therefore,
relevant to our analysis today. Its recognition that every plaintiff must prove his case by a
preponderance of the evidence has application here.

The dissent suggests that our analysis is flawed because specific causation as explicated in
Havner is different from substantial factor causation. We disagree. “Substantial factor” is a term
we use to describe the level of proof required to establish specific causation, which is always an
element of the plaintiff’s case.

The dissent argues that Havner is inapplicable to multiple-exposure cases. We are at a loss
to understand why. If exposure from other sources were irrelevant when we decided Havner, we
would not have stated that other causes of the disease should be excluded,* a requirement we
actually relax in today’s case because of the special difficulties encountered in multiple-exposure

cases, as discussed above. But we think Havner’s requirement of proof of a more than doubling of

8 See Havner, 953 S.W.2d at 715 (“[I]n many toxic tort cases . . . there will be no reliable evidence of specific
causation. In the absence of direct, scientifically reliable proof of causation, claimants may attempt to demonstrate that
exposure to the substance at issue increases the risk of their particular injury. The finder of fact is asked to infer that
because the risk is demonstrably greater in the general population due to exposure to the substance, the claimant’s injury
was more likely than not caused by that substance. Such a theory ... is based on a policy determination that when the
incidence of a disease or injury is sufficiently elevated due to exposure to a substance, someone who was exposed to that
substance and exhibits the disease or injury can raise a fact question on causation.”); id. at 720 (“To raise a fact issue
on causation and thus to survive legal sufficiency review, a claimant must do more than simply introduce into evidence
epidemiological studies that show a substantially elevated risk. A claimant must show that he or she is similar to those
in the studies.”); see also Merck, 347 S.W.3d at 265 (“Havner holds . . . that when parties attempt to prove general
causation using epidemiological evidence, a threshold requirement of reliability is that the evidence demonstrate a
statistically significant doubling of the risk. In addition, Havner requires that a plaintiff show ‘that he or she is similar
to [the subjects] in the studies . ...””).

%953 S.W.2d at 720.
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the risk is particularly useful in multiple-exposure cases where the alternative is to abdicate resort
to scientifically reliable proof and accept that any exposure will suffice.

The dissent also suggests that we would require the application of Havrner even in cases
where the only conceivable source of exposure to a toxin is the defendant. If the plaintiff can
establish with reliable expert testimony that (1) his exposure to a particular toxin is the only possible
cause of his disease, and (2) the only possible source of that toxin is the defendant’s product (or, in
another of the dissent’s hypotheticals, the products of two defendants whose combined doses
established the required threshold dose to cause disease), this proof might amount to direct proof of
causation and the alternative approach embraced in Havner might be unnecessary. These
hypotheticals certainly do not apply to today’s case, as discussed further below. Plaintiffs never
claimed that Georgia-Pacific was the only source of Bostic’s exposure or that combined exposures
from multiple defendants were needed to cause his disease.” Plaintiffs tried the case in exactly the
opposite manner, by insisting that any exposure to asbestos beyond background exposure should be
treated as a cause of Bostic’s disease. Further, in the real world of complex environments and

complex organisms, we think that science is often limited to establishing probabilities. Havner’s

%1 On the latter point, the following exchange occurred at oral argument:

Q: [Y]ou argue, as | understand it, that if there hadn’t been any other exposure, the exposure to
Georgia-Pacific product was enough.

A: Correct, Your Honor, which is what—

Q: So you’re not making the argument that even though it wasn’t enough, if you add it in with
everything else, that would have been enough.

A: No. We are not at all, and | want to be very clear on that . . ..
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recognition that science must sometimes resort to probabilistic approaches is hardly a valid criticism

of that decision. We assume the dissent has no quarrel with quantum mechanics. Establishing the

direct proof posited in the dissent’s hypotheticals might prove far more difficult than the method of
proof sanctioned in Havner. Excluding the universe of all other possible causes, which we do not
require, might prove more daunting than what we do require. And even in a single-exposure case,
we think that proof of dose would be required, because as Flores noted, “One of toxicology’s central
tenets is that the dose makes the poison.”®* As explained below, dose was not established in this
case.
4. Recapitulation

We conclude that in all asbestos cases involving multiple sources of exposure, including
mesothelioma cases, the standards for proof of causation in fact are the same. In reviewing the legal
sufficiency of the evidence:

. proof of “any exposure” to a defendant’s product will not suffice and instead the plaintiff
must establish the dose of asbestos fibers to which he was exposed by his exposure to the
defendant’s product;

. the dose must be quantified but need not be established with mathematical precision;

. the plaintiff must establish that the defendant’s product was a substantial factor in causing

the plaintiff’s disease;

%2 Flores, 232 S.W.3d at 770 (internal quotation marks omitted).
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. the defendant’s product is not a substantial factor in causing the plaintiff’s disease if, in light
of the evidence of the plaintiff’s total exposure to asbestos or other toxins, reasonable
persons would not regard the defendant’s product as a cause of the disease;

. to establish substantial factor causation in the absence of direct evidence of causation, the
plaintiff must prove with scientifically reliable expert testimony that the plaintiff’s exposure
to the defendant’s product more than doubled the plaintiff’s risk of contracting the disease.

B. Proof of Causation in This Case
Georgia-Pacific manufactured and sold asbestos-containing joint compound from 1965 to

1977. Bostic was born in 1962 and turned 15 in 1977. The joint compound was sold in a dry-mix

form, to which water was added to make drywall “mud,” and a pre-mixed form. The compound was

used to smooth cracks and joints during drywall installation and repair. During the 196577 period,
the compound contained chrysotile asbestos,”® the most common form of asbestos used
commercially. Asbestos fibers can become airborne when dry compound is sanded, mixed, or swept
as part of normal drywall work.

Bostic and his father Harold Bostic (Harold) testified by deposition at trial. Bostic’s
exposure to asbestos-containing Georgia-Pacific products occurred when, as a child and teenager,
he assisted Harold in remodeling projects for friends and family. Plaintiffs contend that Bostic’s

exposure as a child is particularly significant since several experts agreed that children are especially

% As noted above, see supra note 78, Georgia-Pacific does not dispute for purposes of this appeal that exposure
to chrysotile ashestos fibers can cause mesothelioma. “Chrysotile asbestos is the most abundant type of asbestos fiber
and is a serpentine fiber consisting of ‘pliable curly fibrils which resemble scrolled tubes.”” Flores, 232 S.W.3d at 766
n.4.
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vulnerable to exposure to asbestos and carcinogens in general. Bostic helped his father mix and sand
drywall compound from the age of five. Plaintiffs contend that Bostic was also exposed to asbestos
from exposure to Harold’s clothing. Bostic lived with his father until his parents divorced in 1972,
when he was 9, and he stayed with his father thereafter on weekends, holidays, and at times during
the summer.

Harold testified that he performed drywall work on various projects during the relevant
period. He testified that he used Georgia-Pacific drywall compounds “[lI]ike 98% of the time.”
Bostic assisted Harold on projects during the 1967-77 time frame when Georgia-Pacific drywall
compound contained asbestos. Harold testified that he and Bostic used Georgia-Pacific compound
“Im]any, many, many times.” He was able to recall specifically eight projects during the relevant
period, although he thought there were other projects he simply could not recall. Of the specific
projects he could recall, he specifically identified one where Georgia-Pacific compound was used,
a job where he constructed a kit house for a friend. He could not recall whether Bostic was present
when drywall work was done on this project. Bostic could not recall with certainty ever using
Georgia-Pacific drywall products during the relevant 196777 period.

Bostic was exposed to asbestos from Knox Glass Company. Harold was employed at Knox
Glass from 1962 until 1984. Bostic lived with his father until his parents divorced and sometimes
stayed with his father after 1972 as noted above. He also lived with his father from ages 15 to 18.
Bostic worked at Knox Glass in the summers of 1980, 1981, and 1982. While Plaintiffs point to
Bostic’s testimony that he spent only about three months during these summers in the “hot end” of

the plant where asbestos was prevalent, he testified that he frequently worked 16 hours a day as “a
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relief hot end worker.” Asbestos was used in products extensively at the plant, in cements,
fireproofing, asbestos cloth, pumps, packing, valves, furnaces, and other products. Bostic’s work
included cutting asbestos cloth, cleaning up after asbestos pipe insulation was repaired, removing
and replacing asbestos from machines, and wearing asbestos gloves. One of his main jobs was
cutting asbestos cloth. He had no respiratory protection. He was exposed to asbestos from the Knox
Glass plant due to his own employment and also from exposure to asbestos brought home on his
father’s clothes. Bostic and Harold participated in a study finding that 27% of workers at the plant
had developed asbestos-related illnesses, although the duration of Bostic’s employment at the plant
was at the low end of the employees studied.

Bostic was exposed to asbestos while employed by another company, Palestine Contractors,
in 1977 and 1978, and while working alone and with his father on automobiles with brake pads and
other parts that contained asbestos. As an adult Bostic was also exposed to asbestos while doing
remodeling work, where he was exposed to shingles, tiles, and other asbestos-containing building
materials that were not manufactured by Georgia-Pacific. His primary employment, from 1984 until
he stopped working due to his illness at the end of 2002, was as a correctional officer with the Texas
Department of Criminal Justice (TDCJ). He did not claim exposure to asbestos from this
employment.

Work history sheets provide certain details of Bostic’s work history. These were based on
information provided by Bostic and reviewed by Plaintiffs” experts. Bostic reported that he had used

drywall compounds from seven different manufacturers.
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Plaintiffs offered the testimony of several experts. Dr. Richard Lemen, an epidemiologist,
testified about the history of research linking asbestos in its various forms to diseases including
mesothelioma. Dr. William Longo, a material scientist, testified about the concentrations of asbestos
that would be released into the air by workers performing typical drywall work. Dr. Arnold Brody,
a pathologist, testified regarding asbestos, including the chrysotile variety used in the drywall
compound, as a recognized cause of mesothelioma and other diseases. Dr. Samuel Hammar, a
pathologist, was Plaintiffs’ expert on specific causation.

Hammar testified that any asbestos exposure above background levels causes mesothelioma.
He testified that he had not reviewed the deposition testimony of Bostic and Harold. He reviewed
the work history sheets but conceded they did not indicate the duration or intensity of exposure.
Hammar, Brody, and Lemen repeatedly testified that “each and every exposure” to asbestos was a

cause of Bostic’s disease.” Longo conceded that his studies did not attempt to “mimic any one

% For example, Hammar testified:

Q: And is it fair to say then that to a reasonable degree of medical probability, that if somebody has
mesothelioma that each and every exposure to ashestos that that person had would be a significant
contributing factor to the development of mesothelioma?

A: | believe so, at least potentially a contributing factor, yes.

* * *

Q: And did each and every exposure that Timothy Bostic had to Georgia Pacific joint compounds and
wallboard materials increase his risk of mesothelioma?

A: Yes.

* * *

Q: And is that consistent with your opinion that each and every exposure to ashestos is a contributing
factor?

A: Yes.

* * *

Q: And do you agree that each and every exposure that he had to asbestos, regardless of the source to
the extent he had an exposure, that those were significant and contributing factors in the development
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person’s actual exposure to ashestos,” so he made no attempt to measure Bostic’s actual aggregate
dose assignable to Georgia-Pacific or any other source.*

We conclude, under the principles stated above, that the causation evidence was legally
insufficient to uphold the verdict. Proof of substantial factor causation requires some quantification
of the dose resulting from Bostic’s exposure to Georgia-Pacific’s products. Plaintiffs did not
establish evenan approximate dose. Instead, the expert testimony was to the effect that any exposure
was sufficient to establish causation, a theory we rejected in Flores. Plaintiffs’ counsel reinforced
this testimony in opening and closing argument by embracing the any exposure theory. In opening

counsel argued:

of his mesothelioma?
A: Yes.

Brody agreed that “each and every exposure that a person has to asbestos contributes to their risk for developing
disease,” and that “you have to consider that each and every one of those exposures played a role in the development
of the disease.” He agreed that “each and every one of the ashestos fibers that a person inhales into their lungs has to
be considered a cause” of his mesothelioma. Lemen agreed that “each and every exposure that somebody has . . .
increase[s] their risk of developing mesothelioma.” He agreed that “any exposure” and “each exposure” to ashestos
“caused [Bostic’s] mesothelioma.”

% Longo’s experiments measured the intensity of exposure a worker might encounter while performing various
drywall tasks. He did not attempt to establish Bostic’s actual aggregate dose. We think Georgia-Pacific’s expert, Dr.
Wi illiam Dyson, correctly explained the difference between intensity of exposure and dose:

[A]ll diseases, including those associated with asbestos, follow a dose-response relationship. And a
dose is the multiplication product of the exposure intensity times the exposure duration. Those are the
two components of dose. So measuring the airborne concentration in fibers per cubic centimeter or
a million particles per cubic foot is a measure of the intensity of the exposure or the level of exposure
in the air. Then you take the duration of that exposure, and those two components give you dose.

Dyson further explained that “dose is atwo-component factor. It’s the intensity of exposure, which are the measurements
that Dr. Longo provides us here but also the duration of exposure.” See also Bernard D. Goldstein & Mary Sue Henifin,

Reference Guide on Toxicology, in REFERENCE MANUAL ON SCIENTIFIC EVIDENCE 633, 638 n.12 (Fed. Jud. Ctr. 3d ed.
2011) (“Dose is a function of both concentration and duration.”).
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[W]e have the burden of proof. . . . And we assume that burden and will prove this
case to you by meeting that burden of proof. To prove our case that it is more likely
true than not true that Georgia-Pacific sold an asbestos product, that Timothy Bostic
was exposed to this asbestos product, and that he died as a result of the exposure to
this and other asbestos products.

In closing counsel argued:

The first part of this [jury] question is proximate cause, and that’s what | want to talk

to you about first. . .. And in this case, you have seen that Timothy Bostic did have

more than just one exposure to asbestos. And at no point in this trial have we ever

said that one of those exposures you could just pull out and forget about it. You’re

[] not going to hear us say that. You didn’t hear our experts say that. Each and every

exposure is a contributing factor to the disease. That’s just the science. But when

more than one exposure comes together to cause a disease, they re all responsible.

You can’t just separate one out.
Counsel invited the jury to find that any exposure was sufficient to impose liability and that
aggregate and relative dose did not matter.

Rather than attempting to quantify the aggregate dose of asbestos attributable to Georgia-
Pacific’s products, Plaintiffs’ experts expressly eschewed this approach in favor of the view that any

exposure at all was sufficient to constitute a cause of the disease, even though Hammar, Brody, and

Lemen conceded that all asbestos diseases are dose-related,” Brody conceded that everyone has

% Hammar testified:

Q: Now, Doctor, that leads me to the next question, which is: Are asbestos-related diseases what we
call dose-related diseases?

A:Yes.

Q: What does that mean?

A: That means that the cumulative dose, at least up to the point at least in cancer where the first cell
developed, were all causative or potentially causative of disease. And that basically means that the

more ashestos exposure you have the greater the risk of developing ashestos-related disease.

He agreed “if you were to look at it from a probability point of view” that “higher levels may contribute more to the
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some asbestos in his lungs, but at levels too low to cause disease,” and Lemen conceded that “the
only way to adequately study subjects and their risk of developing disease is to study the exposure
they have.” We agree with the Pennsylvania Supreme Court that an expert opinion embracing the
any exposure theory while recognizing that the disease is dose-related “is in irreconcilable conflict
with itself. Simply put, one cannot simultaneously maintain that a single fiber among millions is
substantially causative, while also conceding that a disease is dose responsive.”*

Not only did Flores reject the any exposure theory, but Plaintiffs’ experts purported to rely
on studies that contradicted or at least did not confirm a theory that each and every exposure should
be treated as a substantial cause of the disease. For example, Brody, Lemen, and Hammar purported
to rely on a report®”® of the “Helsinki Conference” on ashestos disease which states that while
mesothelioma can occur in cases of low exposure, “very low background environmental exposures
carry only an extremely low risk.”*® Brody also relied on an article by Philip Landrigan and others

finding it “widely accepted that asbestos fibers, including chrysotile fibers, increase the existing risk

development of the disease than exposures at much lower levels. ... | would give you that at least from a probability
point of view, the more exposure to ashestos that you have from any given exposure, the more likely that that exposure
is to contribute to the development of that mesothelioma.” Brody similarly agreed that “[a]ll these [asbestos] diseases
are so-called dose response diseases. That means the more you’re exposed to, the more likely you are to get [the]
disease.” He later testified that because Bostic worked only nine months at the Knox Glass plant his risk of disease
would be less than the risk of employees who had worked at the plant for 20 years. Lemen agreed “that asbestos-related
diseases were dose-response diseases.” He stated: “I think the jury should understand that the higher the exposure, the
more the risk increases.”

% See supra note 22.
% Betz v. Pneumo Abex, LLC, 44 A.3d 27, 56 (Pa. 2012).

% Consensus Report, Asbestos, Asbestosis, and Cancer: the Helsinki Criteria for Diagnosis and Attribution,
23 SCANDINAVIAN J. WORK, ENV’T & HEALTH 311 (1997).

100 4. at 313.
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of developing lung cancer in proportion to the cumulative exposure that occurred up to a time 10
years prior to evaluation.”*® Brody repeatedly testified that minimal exposure to asbestos does not
cause mesothelioma.*®

Hammar and Lemen testified that any exposure to asbestos should be treated as a cause of
Bostic’s mesothelioma. In reaching this conclusion they relied in part on publications in the Federal
Register, including a 1977 report of the Consumer Product Safety Commission'® (CPSC) proposing
to ban asbestos-containing patching compounds. This report was not itself a peer-reviewed
epidemiological study, although it cited a number of studies. It concluded, based in part on
theoretical arguments, that “[a] ‘no effect’ level theoretically may exist, but it has not been
demonstrated. Therefore, there is no known threshold below which exposure to respirable free-form
asbestos would be considered safe.”** Lemen also discussed 1972 OSHA regulations concerning
asbestos exposure standards. This publication recognized “controversy as to the validity of the
measuring techniques” and *“controversies concerning the relative toxicity of various kinds of
asbestos,” but concluded that in view of the risk of not acting “it is essential that the exposure be
regulated now, on the basis of the best evidence available now, even though it may not be as good

as scientifically desirable.”® These publications are not scientific studies, and while a federal

101 Philip J. Landrigan et al., The Hazards of Chrysotile Asbestos: A Critical Review, 37 INDUS. HEALTH 271,
273 (1999).

102 See supra notes 22-23.

103 Respirable Free-Form Asbestos, 42 Fed. Reg. 38782 (July 29, 1977).

104 1d. at 38786.

195 standard for Exposure to Asbestos Dust, 37 Fed. Reg. 11318, 11318 (June 7, 1972).
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agency may be authorized to ban a product based on the lack of proof of its safety,' a “fundamental
principle” of Texas products liability law “is that the plaintiff must prove that the defendants
supplied the product which caused the injury.”*®” Because “[o]ur legal system requires that claimants
prove their cases by a preponderance of the evidence,” our law “lags science; it does not lead it.”*®®
Like the CPSC, Lemen could not state that “there is not a safe level” of asbestos. Instead, his
testimony was that “we don’t know really how much exposure it takes to cause mesothelioma,” and
that “one of the reasons we recommend banning of asbestos, all types of asbestos, is because that
level is so low that we have not been able to measure that level.” As noted above, Lemen testified
that for all carcinogens, the threshold at which the risk of disease falls to zero is unknown. Brody
similarly testified that “no one’s ever been able to show a level that will prevent everyone from
getting mesothelioma.” Assuming this testimony is factually correct, the failure of science to isolate
a safe level of exposure does not prove specific causation in today’s case, but the any exposure
theory in effect asks the Court to do so. As noted above, one court, in refusing to admit Hammar’s
any exposure testimony, observed that “Dr. Hammar wants to be allowed to tell a jury that all of the
plaintiff’s possible exposures to asbestos during his entire life were contributing causes of the

plaintiff’s cancer, and, therefore, sufficient to support a finding of legal liability . . .. Just because

1% For example, the FDA “may make regulatory decisions . . . based on postmarketing evidence that gives rise
to only a suspicion of causation.” Matrixx Initiatives, Inc. v. Siracusano, 131 S. Ct. 1309, 1320 (2011). Hence, “efforts
to invoke . . . regulatory standards are also ineffectual in terms of substantial-factor causation, since the most these can
do is suggest that there is underlying risk from the defendants’ products . ...” Betz, 44 A.3d at 55.

107 Gaulding v. Celotex Corp., 772 S.W.2d 66, 68 (Tex. 1989).

% Havner, 953 S.W.2d at 728.
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we cannot rule anything out does not mean we can rule everything in.”*®® Stated another way, the
inability of science to establish a maximum safe dose does not mean that science cannot establish
a statistically significant link between a dose and the disease. It seems to us that all other things
being equal, the more toxic the substance, the easier it should be to establish a Havner-compliant
statistical link.

So far as we can tell, none of the peer-reviewed scientific studies on which Plaintiffs’ experts
relied found a statistically significant link between mesothelioma and occasional exposure to joint
compounds comparable to Bostic’s exposure, namely the occasional exposure of a son helping his
father on building renovation projects that were not the primary occupation of either father or son,
and which included drywall work as well as other construction activities. For example, Lemen
testified about one of his own published articles''® which relied on a study of a Chinese asbestos
plant where workers were employed at the plant, presumably full-time, for an average of over two
decades."™* While, as Lemen reported, the study of the Chinese plant met standards we recognized
in Havner (a relative risk of 4.29, with a confidence level of 95% and a confidence interval of 2.17
to 8.46), the cohort studied consisted of individuals whose circumstances were very different from

those of Bostic. Lemen also discussed a study by Frank Stern and others'? of union plasterers and

199 Smith v. Ford Motor Co., 2013 WL 214378, at *3 (D. Utah Jan. 18, 2013).

10 Richard A. Lemem, Chrysotile Asbestos as a Cause of Mesothelioma: Application of the Hill Causation
Model, 10 INT’L J. OCCUPATIONAL & ENVTL. HEALTH 233, 235 (2004).

11 Ejji Yano et al., Cancer Mortality Among Workers Exposed to Amphibole-Free Chrysotile Asbestos, 154
AM J. EPIDEMIOLOGY 538 (2001).

12 Frank Stern et al., Mortality Among Unionized Construction Plasterers and Cement Masons, 39 AM. J.
INDUS. MED. 373 (2001).
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cement masons where the authors made reference to another study of drywall construction which
found asbestos fiber concentrations “similar to those measured in the work environment of asbestos
insulation workers who™** in yet another study by Irving Selikoff and others™* “had a seven-fold
increased risk of cancer of the lung and of the pleura.”*> However, the Stern and Selikoff studies
were of workers employed in the trades studied, not persons like Bostic who performed occasional
drywall work outside of their primary employment. Further, the Stern study found that the
correlation between employment in the trades studied and mesothelioma was “not statistically
significant,”° despite special efforts by the authors to manually review death certificates “to obtain
a more accurate assessment of mesothelioma-related deaths in this cohort.”**’" In Havner, we held
that the plaintiff “must show that he or she is similar to those in the studies. This would include
proof that the injured person was exposed to the same substance, that the exposure or dose levels
were comparable to or greater than those in the studies . . . and that the timing of the onset of injury
was consistent with that experienced by those in the study.”® Without such a showing,

“epidemiological studies are without evidentiary significance.”**® While the exposure of those in

13 14. at 383.

Y4 1rving J. Selikoff et al., Mortality Experience of Insulation Workers in the United States and Canada,
1943-1976, 330 ANNALS N.Y. AcAD. Scis. 91 (1979).

15 Stern, supra note 112, at 383,
18 4. at 376.

W r4. at 381.

118953 5.W.2d at 720.

1 Flores, 232 S.W.3d at 771.
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the study need not exactly match the plaintiff’s exposure, “the conditions of the study should be
substantially similar to the claimant’s circumstances,”** a requirement that was not met.

Plaintiffs” experts did not show, through reliance on scientifically reliable evidence, that
Bostic’s exposure to asbestos from Georgia-Pacific’s products more than doubled his risk of
contracting mesothelioma.

Evidence was presented of another source of asbestos exposure, namely Bostic’s employment
at Knox Glass, where he was exposed to asbestos from numerous sources. Hammar testified that
Bostic’s exposure to ashestos from Knox Glass was minimal as compared to his exposure from
construction, but this testimony was conclusory, as it was not based on any scientific studies or any
scientific attempt to measure the relative exposures. An expert’s testimony that brings no more than
“his credentials and a subjective opinion” will not support a judgment.*?* The testimony may also
have been based on an incorrect assumption that Bostic’s primary occupation was in construction,
because the work history sheets Hammar reviewed made no mention of Bostic’s employment with
the TDCJ.*? “[C]ourts must look beyond the bare opinions of qualified experts and independently

evaluate the foundational data underlying an expert’s opinion in order to determine whether the

20 Merck, 347 S.W.3d at 266.

2 Havner, 953 S.W.2d at 712.

122 Hammar testified, incorrectly, that from his review of the work history sheets Bostic “actually worked in
construction primarily” and “itlooked to me like his primary occupational exposure itself was actually in the construction
industry.” “We are not required . . . to ignore fatal gaps in an expert’s analysis or assertions that are simply incorrect.”

Volkswagen of Am., Inc. v. Ramirez, 159 S.W.3d 897, 912 (Tex. 2004).
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expert’s opinion is reliable.”*? If the testimony is not reliable, it is not evidence.'* Further, another
of Plaintiffs’ experts, Dr. Brody, testified that if, as was the case, Bostic worked nine months at the
Knox Glass plant and had amosite asbestos in his lungs, that exposure “substantially contributed to
his mesothelioma.” Without any meaningful and scientific attempt to quantify the exposures from
the two sources, the testimony was legally insufficient, for there was no meaningful way for the jury
to conclude that Bostic’s exposure to Georgia-Pacific’s products was a substantial factor in causing
his disease, nor was there any basis for the jury to apportion liability between these two sources of
asbestos. In Flores we found the evidence of causation legally insufficient not only because of the
plaintiff’s failure to establish his aggregate dose but also his failure to “introduce evidence regarding
what percentage of that indeterminate amount may have originated with [Defendant] Borg-Warner’s
products” as opposed to “other brands of brake pads.”**

The dissent would hold the causation evidence legally sufficient if an expert testified that
exposure to a defendant’s product was “significant.” Inbringing this suit Plaintiffs claimed exposure
from 40 defendants, and the case as Plaintiffs tried it to the jury (1) relied on opening and closing
arguments and on multiple experts who repeatedly testified? that any exposure to asbestos should
be considered a cause of Bostic’s disease, (2) failed to quantify, even approximately, the aggregate

dose, (3) failed to quantify, even approximately, the dose attributable to Georgia-Pacific, and

123 Merck, 347 S.W.3d at 262.
24 Havner, 953 S.W.2d at 713.
125232 S.W.3d at 772.

126 See supra note 94.
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(4) failed to show that the dose fairly assignable to Georgia-Pacific more than doubled Bostic’s
chances of contracting mesothelioma. The evidence was sufficient only if proof of some exposure
is sufficient to establish causation. It is not. The essential teaching of Flores is that dose matters,
and this requirement applies to mesothelioma cases.

For these reasons, we conclude that the evidence of causation was legally insufficient to
sustain the verdict in this case.

ITII. Conclusion

While we do not agree with all of the language of the court of appeals’ decision, that court

reached the correct result in reversing the trial court’s judgment and rendering a take-nothing

judgment. We affirm the court of appeals’ judgment.

Don R. Willett
Justice

OPINION DELIVERED: July 11, 2014
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IN THE SUPREME COURT OF TEXAS

No. 10-0775

SUSAN ELAINE BOSTIC, INDIVIDUALLY AND AS PERSONAL REPRESENTATIVE OF
THE HEIRS AND ESTATE OF TIMOTHY SHAWN BOSTIC, DECEASED; HELEN
DONNAHOE; AND KYLE ANTHONY BOSTIC, PETITIONERS,

GEORGIA-PACIFIC CORPORATION, RESPONDENT

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE FIFTH DISTRICT OF TEXAS

JusTice GuzmAN, concurring.

Over the last several decades, asbestos litigation has become ubiquitous in our federal and
state courts. In Texas, the Court has decided a handful of seminal cases articulating a legal
framework for toxic torts in the context of asbestos litigation. Here, though the Court correctly
deems the evidence of causation legally insufficient, | write separately because my approach is more
nuanced in that | believe proving an occasional exposure mesothelioma case with epidemiological
studies is not an impossible task. Ialso write to note my belief that the asbestos litigation framework
proposed by the dissent fails to adhere to our well-settled precedents as they relate to the
preponderance of evidence standard. In short, I am concerned that both writings do not faithfully

interpret the preponderance of the evidence standard that stands as the lodestar of civil liability in
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Texas. A plaintiff must always prove his toxic tort claim by this standard: Nothing less will suffice,
but nothing more is required.

When we allowed scientific rather than direct proof for toxic torts in Havner, we interpreted
the preponderance standard to mean that a plaintiff must prove he was exposed to a dose of the toxin
that more than doubled his risk of injury. In Flores and here, the preponderance standard demands
that if the plaintiff was exposed to toxins from multiple defendants, he must nonetheless prove he
was exposed to a dose of the defendant’s toxin that more than doubled his risk of injury. Any
standard above or below this threshold fails to comport with the preponderance standard as
articulated by this Court.

This matter requires us to apply the preponderance of the evidence standard to mesothelioma
cases, and | fear that while the Court may demand too much, the dissent misconstrues our precedents
to require too little. The Court holds here that the plaintiff’s epidemiological studies were
insufficient because they were not “the occasional exposure of a son helping his father on building
renovation projects which were not the primary occupation of either father or son, and which
included drywall work as well as other construction activities.” __ SW.3d __, . Butwe haveonly
required substantially similar—not completely identical—epidemiological studies. Plaintiffs must
resolve any differences between the studies and the plaintiff’s pattern of exposure through reliable
scientific evidence. Here, the plaintiff offered epidemiological studies of occupational exposure that
were extrapolated to purportedly measure risk from occasional exposure. But the plaintiff never

substantiated those extrapolations, yielding an analytical gap in his proof of causation. Nonetheless,
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| agree with the Court that the plaintiff failed to prove his approximate dose of exposure to the
defendant’s asbestos. Thus, | join the Court’s opinion except for parts I1.A.3 and 11.B.

If the Court arrives at the correct result by potentially setting the evidentiary bar too high for
future claimants, the dissent reaches an implausible conclusion by neglecting the preponderance
standard as established by our precedents. Not requiring quantifiable evidence that a defendant’s
asbestos product more than doubled the risk of harm, as the dissent proposes, eases the required
burden of proof to something subaltern to a preponderance of the evidence. While mesothelioma
is a unique disease in that relatively limited exposure can induce illness, this does not change the
burden of proof. It simply permits the plaintiff to present lesser dosage evidence (i.e.,
epidemiological studies for mesothelioma will show more than a doubling of the risk at a lower dose,
and plaintiffs need only show exposure comparable to this dose). The pathological peculiarities of
mesothelioma should not render a plaintiff’s claim almost impossible to prove or almost impossible
to lose. Therefore, I respectfully concur in the Court’s judgment.

I. Legal and Factual Background

This Court’s foundational case for proving causation in toxic torts matters is Merrell Dow
Pharmaceuticals, Inc. v. Havner, 953 S.W.2d 706, 708 (Tex. 1997). Havner addressed litigation
surrounding a drug for pregnant mothers that was alleged to have caused birth defects.! Id. In
Havner, we held that where direct, scientifically reliable proof of causation was unavailable,

epidemiological studies can prove causation, provided they comply with burden of proof

1 Causation can be general (whether a substance is capable of causing a particular injury or condition in the
general population) or specific (whether a substance caused a particular individual’sinjury). Havner,953S.W.2d at 714.

3
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requirements. Id. at 715. After a comprehensive review of the applicable academic literature, we
established that the burden of proof is satisfied when properly-conducted studies establish more than
a “doubling of the risk” caused by the toxic tortfeasor, as this strikes “a balance between the needs
of our legal system and the limits of science.” Id. at 717-18.

Havner specifically addressed a single defendant and a non-asbestos tort, but Borg-Warner
Corp. v. Flores involved multiple defendants in a products liability action involving asbestos. 232
S.W.3d 765, 766 (Tex. 2007). The Court recognized “the proof difficulties accompanying asbestos
claims,” and accordingly did not demand that causation be proved with “mathematical precision.”
Id. at 772-73. Although the Court only briefly discussed Havner, it integrated its reasoning. For
instance, while epidemiological studies were not presented in Flores, the Court noted that had such
studies been introduced, they would have had to show that brake mechanics (the occupational class
of the plaintiff) “face at least a doubled risk of asbestosis.” Id. at 772.2

In the wake of Havner and Flores, then, a plaintiff employing epidemiological studies to

prove causation must set forth reliable studies showing exposure to a dosage that more than doubles

2 \We noted:

[T]he law must balance the need to compensate those who have been injured by the wrongful actions
of another with the concept deeply imbedded in our jurisprudence that a defendant cannot be found
liable for an injury unless the preponderance of the evidence supports cause in fact. The use of
scientifically reliable epidemiological studies and the requirement of more than a doubling of the risk
strikes a balance between the needs of our legal system and the limits of science.

Id. at 718.
® We also cited Havner for the proposition that dosage is germane: “We have held that epidemiological studies
are without evidentiary significance if the injured person cannot show that ‘the exposure or dose levels were comparable

to or greater than those in the studies.”” Flores, 232 S.W.3d at 771 (quoting Havner, 953 S.W.2d at 720-21).
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the risk of injury (general causation) and that the plaintiff’s exposure to the defendant’s toxin was
comparable to or greater than the more than doubling of the risk dose in the studies (specific
causation). The standard will be the same for both asbestosis and mesothelioma cases, though the
epidemiological studies will likely vary considerably depending upon the ailment involved given that
different exposure levels are associated with each illness.* The studies might differ depending upon
the type of the asbestos involved as well.”
I1. The Court’s Methodology

I agree with the Court’s ultimate conclusion that Bostic did not produce epidemiological
studies that complied with Havner and failed to prove his approximate dose of exposure to Georgia-
Pacific asbestos. Because I believe the Court’s opinion may be interpreted to foreclose recovery in
a mesothelioma case based on occasional exposure to asbestos, | expound on this issue.

Here, though the parties strongly contested nearly every issue in this matter, they appear to
concede that Havner controls. As to Havner, the crux of their disagreement centered on its

application. At oral argument, Georgia-Pacific argued that Havner precludes Bostic from

4 The most common diseases that might result from asbestos exposure are (1) Asbestosis: a diffuse, interstitial,
nonmalignant, scarring of the lungs; (2) Bronchogenic carcinoma: a malignancy of the interior of the lung; (3)
Mesothelioma: a diffuse malignancy of the lining of the chest cavity (pleural mesothelioma), or of the lining of the
abdomen (peritoneal mesothelioma); and (4) Cancer of the stomach, colon, and rectum. Consumer Product Safety
Commission, 42 Fed. Reg. 38,782, 38,784 (proposed July 29, 1977) (to be codified at 16 C.F.R. pts. 1304 and 1305);
see also Flores, 232 S.\W.3d at 771 (“It is generally accepted that one may develop mesothelioma [in contrast to
ashestosis] from low levels of ashestos exposure.” (citations omitted)).

% “There are six basic varieties of asbestos minerals which are found in fiber form: chrysotile (the most common
variety, and that ordinarily found in ashestos-containing products), amosite, crocidolite, actinolite asbestos, tremolite

asbestos, and anthophyllite asbestos. Most of the world supply of commercial asbestos is chrysotile, the fibrous form
of serpentine.” Consumer Product Safety Commission, 42 Fed. Reg. at 38,784.
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recovering, because “without dose evidence, you cannot do a Havner analysis.”® Bostic’s attorneys
countered that they furnished epidemiological studies that measured exposure to a dosage and
asbestos type sufficiently analogous to those experienced by Bostic.” Thus, despite the interpretative
differences, both parties articulated their arguments consistent with the framework we established
in Havner.

I believe Georgia-Pacific advances the more cogent argument. All but one of the studies
Bostic presented were not sufficiently analogous to his situation to meet Havner and Flores
standards; for instance, these studies largely concerned occupational exposure, which measures a
much different phenomenon than the occasional exposure Bostic experienced.

The Consumer Product Safety Commission (CPSC) report, however, is based on a much

more similar pattern of exposure to that of Bostic.® Deriving its statistics from “epidemiological data

® See Transcript of Oral Argument at 11.
" Counsel for Bostic stated:

[T]here were studies showing absolutely that chrysotile ashestos causes mesothelioma and then in
terms of the claim of Georgia-Pacific, and this is very important, Georgia-Pacific is stating that we
need low-dose chrysotile-only studies to survive the causation challenge in this case and that is wrong
for two reasons. First, it’s not relevant to this Record because this record showed that the
Georgia-Pacific joint compound that Timothy Bostic used, while it was trace amounts, still had
millions of tremolite fibersinit. ... [S]econd, pure low-dose chrysotile studies do not exist because
people are not exposed solely to chrysotile fibers. People are exposed like Timothy Bostic was to
mixed fibers and Havner recognized that you’re dealing with retrospective exposure analyses. We
can’t go out and put somebody in a test chamber and say we’re going to expose you to this amount of
chrysotile ashestos and then that amount of chrysotile asbestos since you’re a baby and then wait 40
years and see if that was sufficient.

Id. at 19.
8 Consumer Product Safety Commission, 42 Fed. Reg. at 38,782.
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in the literature,” it tied comparatively low levels of ashestos exposure to increased risk of injury.’
Specifically, it detected increased risk of asbestos-related diseases stemming from exposure to
drywall products that were used “six hours a day four times a year’—what it termed “high yet
reasonably foreseeable” usage.’® This is much closer to the exposure allegedly experienced by Bostic
in regard to Georgia-Pacific’s product. Extrapolating from that dosage, the CPSC concluded that
even on the low end, the result would be a ten-fold increase in the risk of illness.*

However, | am troubled by two aspects of Bostic’s reliance on the CPSC report. First, no
evidence supported the extrapolation from the foundational data to the projected risk rates. The
underlying epidemiological studies on which the report was based measured occupational exposure.
To assess the equivalent risk from occasional exposure such as through consumer products, the
CPSC made calculations it retained at its offices based on a published theoretical model. The Court
has never held that such extrapolations violate Havrer, but as we recently held in Merck & Co. v.

Garza, there must be some “scientific basis” for the extrapolation. 347 S.W.3d 256, 267 (Tex. 2011).

® Id. at 38,787. Though not a peer-reviewed academic study, the CPSC report was predicated on a study by
Skelikoff of three separate cohorts.

Ya.
1 In the relevant part, the report provided:

For purposes of this assessment, the Commission considered the use of patching compounds by a
consumer, for six hours a day four times a year, to be a high yet reasonably foreseeable yearly
exposure. The increased risk of death from respiratory cancer induced by this yearly exposure is
estimated at between 10 and 2,000 per million. For five years of exposure at these levels, the risk
increases geometrically and is estimated at between 1,000 and 12,000 per million. Based on current
information, the Commission estimates that the lower estimate of 10 per million is closer to the actual
risk for a one year exposure.

1d.

000084



Here, the published study and CPSC calculations form that scientific basis, but Bostic never admitted
them into evidence. Thus, the lack of evidence regarding the scientific basis for the extrapolation
amounts to an analytical gap in this particular case.

Second, as was the case with the eponymous plaintiff in Flores, Bostic failed to prove his
dose was comparable to or greater than the dose in the study. He vigorously contests this, citing the
accommodating language of Flores regarding scientific proof. See232 S.W.3d at 772-73. Buteven
if Flores did not require numerically precise dosage, some reasonable approximation is required to
satisfy causation. Bostic failed to marshal such an approximation because, as the Court’s thorough
analysis indicates, testimony only indicated one drywall job where Bostic’s father recalled using
Georgia-Pacific joint compound, and the father did not recall if Bostic was present during that job.*
As in Flores, this is insufficient evidence of an approximate dose.

It bears noting that even though Bostic failed to prove his case, the preponderance standard
does not present an insuperable hurdle for all occasional exposure mesothelioma cases. While the
bulk of epidemiological studies appear to focus on occupational exposure, properly substantiated
extrapolations can bridge the gap between those studies and the plaintiff who contracted
mesothelioma from occasional exposure to ashbestos. But such a plaintiff must provide a reliable

scientific basis for the extrapolation and exposure to a dose of the defendant’s toxin comparable to

12 The Court does a thorough job of cataloguing Bostic’s exposure. As it demonstrates, the only evidence that
Bostic was exposed to Georgia-Pacific’s joint compound were statements from Bostic and his family, and many of these
statements were highly speculative. While there is little doubt that Bostic was exposed to asbestos-containing products,
there is significant uncertainty as to the extent that Georgia-Pacific’s products were involved.
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or greater than the extrapolated dose that more than doubled the risk of injury. Here, Bostic failed
to do either.

The Court also seems to improperly apply its own articulated standard governing how
closely-tailored an epidemiological study must be to a plaintiff’s demonstrated exposure.
Interestingly, the Court rightly notes that the exposure measured in the studies and stemming from
the plaintiff’s own experience need only be “substantially similar,” not precisely congruent.
S\W.3d at __ (quoting Garza, 347 S.W.3d at 266). Although the Court advances the proper
standard, it seems to misapply it by dismissing all of Bostic’s epidemiological studies because they
were not “the occasional exposure of a son helping his father on building renovation projects which
were not the primary occupation of either father or son, and which included drywall work as well
as other construction activities.” __ S.W.3d at __. As a practical matter, requiring this level of
exactitude may imply that hardly any mesothelioma plaintiff can recover. Indeed, experts have long-
acknowledged that asbestos encompasses a broad panoply of constituent types and forms; for
instance, there are six types of asbestos fibers, and they may be in either friable or encapsulated form.
See supra note 5. The CPSC report was predicated on epidemiological studies involving asbestos
insulation that contained friable, principally chrysotile fibers. This type of exposure is substantially
similar to Bostic’s exposure for two reasons. First, both information in the studies and in the record

indicate that asbestos exposure from joint compound is more severe than that from insulation.*

¥ The underlying data for the CPSC report indicated that insulators were exposed to 15 fibers per cubic
centimeters (f/cc) of air for their half day of work, compared to 35.4 to 59.0 f/cc for dry-mixing joint compound, 1.3 to
16.9 f/cc for hand-sanding joint compound, 41.4 f/cc sweeping the dust after applying joint compound, and 26.4 f/cc 35
minutes following sweeping.
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Second, the underlying evaluation informing the CPSC report’s calculation was a study of
predominately friable, chrysotile asbestos, and Georgia-Pacific’s joint compound principally
contained chrysotile asbestos. The thrust of Havner is that we will allow a plaintiff to recover if
science can bridge the gap in proof of causation. Requiring perfectly congruent epidemiological
studies when science can fill potential analytical gaps undercuts the very purpose of Havner.
Lastly, I cannot join Part 11.A.3 of the Court’s opinion because of the potential conflict
between its articulation of substantial factor causation and the Texas comparative fault statute. The
Court believes that substantial factor causation means that a defendant whose toxin more than
doubled the plaintiff’s risk of injury may not be liable if exposure to another defendant’s toxin was
at a factor 10,000 times more. _ S.W.3d at __. For simplicity’s sake, assume a jury found a lesser
such defendant 1% at fault and the greater defendant 99% at fault. Applying the Court’s view of
substantial factor causation to this scenario is problematic. If the Court’s interpretation of substantial
factor causation requires the defendant found 99% at fault to assume the remaining 1% liability, this
runs afoul of the comparative fault statute—the purpose of which is to make each defendant liable
for its percentage fault. And if the Court’s interpretation requires the plaintiff to assume the
remaining liability, this conflicts with our long-standing tradition that a plaintiff can recover the
percentage attributable to the defendant after carrying his burden by a preponderance of the evidence.
The Court’s injection of an ostensibly common sense approach to causation unnecessarily skews the
preponderance standard (just in the opposite direction that the dissent’s common sense approach
does, as addressed below). This deviation from the preponderance standard we have long adhered

to is unwarranted, especially in a case where it does not apply.
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II1. The Dissent’s Methodology

If the Court impliedly requires too much of a mesothelioma plaintiff in requiring overly
congruent epidemiological studies, the dissent errs in the opposite direction—significantly and
errantly easing the burden of proof requirement to something below a preponderance of the evidence.
First, it misapprehends Havner, suggesting that the case need not apply because Bostic has offered
sufficient direct evidence, and therefore alternative methods of proving causation are unnecessary.
I disagree. While Bostic introduced evidence of exposure to Georgia-Pacific products containing
asbestos, the evidence lacked sufficient specificity. As previously addressed, Bostic’s father cited
eight discrete examples of drywall jobs, but only recalled using Georgia-Pacific’s product in one
such job and did not remember whether his son was present for that project. Moreover, Bostic
cannot tie a specific manufacturer’s asbestos fiber to his ailment. While this is an admittedly
formidable evidentiary task, it does not automatically mean, as the dissent suggests, that traditional
notions of causation can be relaxed. As the Court rightly notes, a mesothelioma plaintiff asserting
a claim stemming from occasional exposure from multiple asbestos sources has a more challenging
task than a plaintiff with well-documented occupational exposure from a single source. _ S.W.3d
at . The former plaintiff may still recover, but he must prove causation with evidence that
comports with a preponderance of the evidence standard. Here, there is no direct evidence that
Georgia-Pacific asbestos fibers caused Bostic’s mesothelioma, so Bostic must rely on an alternative
method of proving causation. While the dissent found the expert testimony offered by Bostic’s
witnesses sufficiently specific to prove causation, I believe that the burden of proof demands more

closely-tailored evidence.
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Second, the dissent overstates the scientific hurdles confronting a mesothelioma plaintiff
attempting to prove Havner causation. While it contends that “no epidemiological study has
established the threshold of exposure over which the risk of developing mesothelioma is doubled”
for intermittent exposure, the epidemiological studies in the CPSC report cited previously may serve
as a baseline for future mesothelioma plaintiffs with occasional exposure (provided that they
substantiate the extrapolation and their approximate dose). _ S\W.3d __, _ (Lehrmann, J.,
dissenting). In short, then, Havner permits a mesothelioma plaintiff to prove causation and recover
in tort, and at least one scientific study may exist as a benchmark. Bostic merely failed to
sufficiently relate the epidemiological studies in the CPSC report to his own case or submit proper
evidence that his dose was comparable to or greater than that in the study. Thus, his failure to prove
specific causation renders his claim unrecoverable.

More generally, | fear that the dissent’s failure to pronounce a clear standard risks instilling
confusion in our courts, where future asbestos litigation will inevitably occur. A plaintiff may
recover by direct evidence of causation, or may attempt to prove alternative causation consonant with
Havner’s framework. Regardless of the litigation path trod, causation must be proved by a
preponderance of the evidence. This standard is satisfied differently depending upon whether direct
or Havner evidence is involved, but under either approach, the plaintiff faces the same burden of
proof. We must not dilute the preponderance of the evidence standard that has stood as a hallmark
of toxic tort litigation in order to make mesothelioma cases easier to prove. We have declined prior

invitations from tort claimants to weaken the preponderance of the evidence standard as it relates to
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scientific proof of causation. See Havner, 953 S.W.2d at 730; Flores, 232 S.W.3d at 774. 1join the
Court in declining to do so today.
Accordingly, I join all but Parts 11.LA.3 and I1.B of the Court’s opinion and concur in the

judgment.

Eva M. Guzman
Justice

OPINION DELIVERED: July 11, 2014
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IN THE SUPREME COURT OF TEXAS

No. 10-0775

SUSAN ELAINE BOSTIC, INDIVIDUALLY AND AS PERSONAL REPRESENTATIVE OF
THE HEIRS AND ESTATE OF TIMOTHY SHAWN BOSTIC, DECEASED; HELEN
DONNAHOE; AND KYLE ANTHONY BOSTIC, PETITIONERS,

V.

GEORGIA-PACIFIC CORPORATION, RESPONDENT

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE FIFTH DISTRICT OF TEXAS

JusTicE LEHRMANN, joined by JusTice Boyp and JusTice DeVINE, dissenting.

Throughout history, science has informed our society in important ways. Educated people
once believed that the sun orbited the earth, until Nicolaus Copernicus used geometry and astronomy
to prove a heliocentric model of the solar system. Doctors once accepted that illness was carried by
poisonous vapors, until experiments by Louis Pasteur and others provided support for germ theory.
In the same way, the Court’s opinion suggests that a person must be exposed to asbestos in large
quantities before he develops mesothelioma as a result of his exposure. However, reliable science
has now demonstrated that even low levels of exposure to asbestos are sufficient to cause the disease.
Borg-Warner Corp. v. Flores, 232 S.\W.3d 765, 771 (Tex. 2007) (citing 3DAVID L. FAIGMANETAL.,

MODERN SCIENTIFIC EVIDENCE: THE LAW AND SCIENCE OF EXPERT TESTIMONY § 28:5 (2007)).
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In this case, the Court ignores this advance in scientific research and holds that a jury’s
verdict must be set aside because the Bostics, the petitioners here, did not present evidence
demonstrating a threshold of exposure to asbestos above which a person’s risk of developing
mesothelioma is doubled. To arrive at this holding, the Court conflates the alternative measure of
proof we announced in Merrell Dow Pharmaceuticals, Inc. v. Havner, 953 S.W.2d 706, 715 (Tex.
1997), and the understanding of substantial-factor causation we approved in Flores, 232 S.W.3d at
770. Thiscombination is both illogical and inequitable. The Bostics showed by direct, scientifically
reliable evidence that Timothy Bostic’s mesothelioma was caused by exposure to asbestos, and that
he was exposed to Georgia-Pacific’s asbestos-containing products in substantial quantities. Because
the Court holds that this evidence was insufficient to sustain a jury verdict in their favor, 1 am
compelled to respectfully dissent.

I. Facts

In this case we consider the legal sufficiency of the Bostics’ evidence on causation.
Accordingly, a detailed review of that evidence is warranted. | begin by examining the testimony
of the Bostics’ expert witnesses on the nature and pathology of mesothelioma. Because Dr. Brody
was the first expert to testify, | set forth his testimony more fully and then note the opinions with
which other expert witnesses agreed. Next, | proceed to the testimony of Timothy Bostic and his
father, Harold, who recounted Timothy’s exposure to Georgia-Pacific’s products. Finally, I conclude
with the expert testimony of Dr. Longo, who determined Timothy’s approximate level of ashestos

exposure resulting from those products.
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A.

Dr. Arnold Brody is an experimental pathologist, which means that he studies diseases and
their causes. At trial, Dr. Brody explained that the only known environmental cause of
mesothelioma in North America is asbestos. He testified that scientists agree that smoking plays no
role. Dr. Richard Lemen, an epidemiologist, concurred with Dr. Brody, adding that the only other
known cause is radiation treatment for certain types of cancer. There was no testimony at trial that
Timothy was ever treated with radiation.

Dr. Brody went on to explain that, though all people inhale some asbestos, accumulation at
such “background” levels “does not produce disease.” However, when a person is exposed to
asbestos in amounts above background levels, every exposure “is contributing and making it more
likely” that the individual will develop mesothelioma in the future. Dr. Brody explained that, though
scientists have successfully established a threshold level below which exposure to ashestos does not
cause asbestosis, scientists have been unable to establish a similar threshold with respect to
mesothelioma. Dr. Lemen agreed, adding that the reason scientists have not been able to establish
that threshold is because it is “very low.” He testified, “we’ve not been able to identify a safe level.
It’s not to say there is not a safe level, but one of the reasons we recommend [the] banning of
asbestos . . . is because that level is so low that we have not been able to measure [it].”

Dr. Brody also emphasized that individuals have different levels of susceptibility to
mesothelioma depending on particular genetic factors, as with all carcinogens. Dr. Lemen elaborated
on this point, stating that “[t]here are other factors besides the exposure . . . individual

characteristics, genetic make up of individuals, some individuals are more susceptible to developing
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disease than others.” Dr. Lemen also noted that epidemiologists have not yet identified the factors
that make one person more susceptible than another. Both doctors agreed, however, that children
were especially vulnerable to the harmful effects of asbestos.

Using images from an electron microscope, Dr. Brody explained how a person develops
mesothelioma, which is atype of cancer that afflicts the pleura, the thin membrane covering the lung.
While lung cancer and asbestosis develop inside the lung, mesothelial cells are located outside the
lung, which means that the asbestos fibers, once inhaled, must travel through lung tissue in order to
cause mesothelioma. The fibers migrate through the lung tissue when they are picked up by
macrophages and other types of cells. These cells then make their way into the “fluid flow of the
lung,” which includes blood vessels and lymphatic tissue. This pathway carries the asbestos-laden
cells out of the lung and into the pleura, where mesothelial cells are located. Asbestos fibers are
deposited in the pleura and, once deposited, can cause genetic errors in mesothelial cells. Dr. Brody
explained that “if a person has cancer, what you know is that the original cell that got that first error
divided and passed on the error to the offspring.” This same cell “a year or two years later” can be
“hit again with another fiber,” which causes the cell to “accumulate[] a second error.” Eventually,
a cell is exposed to a sufficient number of asbestos fibers and accumulates a sufficient number of
genetic errors that cell growth becomes uncontrolled. Considering this process “from a molecular
biology point of view,” Dr. Samuel Hammar, another pathologist, confirmed that “a very brief
exposure could be a critical exposure in the development of a single cancer cell.”

Dr. Lemen testified that, when a person is exposed to the asbestos fibers of multiple

manufacturers, there is no way for a scientist to determine who manufactured the fibers that actually
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migrated through the lung and triggered the genetic errors that resulted in mesothelioma. Dr.
Hammar agreed. Even if a person is exposed to a large quantity of asbestos from product A, and a
small quantity of asbestos from product B, it could be the product B fibers that traveled through the
lung and into the pleura, causing the tumor to develop. For that reason, Dr. Lemen opined that it is
impossible, in a mesothelioma case, for a scientist to determine which product or manufacturer was
responsible on a cellular level for the person’s condition.

B.

Trial testimony revealed that Timothy Bostic was exposed to asbestos from more than one
manufacturer’s products. However, his earliest exposures were to Georgia-Pacific’s joint compound.
From the time he was five years old, Timothy helped his father, Harold, complete sheetrock work
on residential construction projects. Harold explained that, when undertaking these projects, he used
Georgia-Pacific joint compound “98 percent of the time.” He used Georgia-Pacific’s product so
frequently because, compared to other brands, it was “simply the best. Just the best.” In his view,
Georgia-Pacific’s joint-compound was “by and far the No. 1.” Timothy assisted his father by mixing
the dry joint compound, sanding it after he had applied the mixture to drywall, and sweeping up the
resulting dust at the end of a day’s work. Harold had difficulty recalling exactly how many jobs he
and Timothy completed together, but affirmed that Timothy had used Georgia-Pacific joint
compound “[m]any, many, many times.”

Timothy was also exposed to asbestos from the Knox Glass Company, which employed him
for three summers and his father for twenty-two years. When Timothy was younger, he was exposed

to fibers that were carried home on his father’s clothes. However, Timothy’s parents divorced when
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he was nine years old, reducing the amount of time he spent at home with Harold. When Timothy
was older, he joined his father as a temporary employee of the company, where he worked for three
summers. Timothy estimated that, during his time at the company, he worked for approximately
three months, total, at the “hot end” of the plant, where asbestos was the most prevalent. The rest
of the time, Timothy swept floors, cleaned, packed cartons, inspected bottles, cut asbestos cloth, and
performed other tasks.

Finally, Timothy was exposed to asbestos from Palestine Contractors, where he worked for
two summers. Timothy was employed as a welder’s helper, and his job was to assist the principal
welder with pipeline repairs, a task that included removing gaskets from the pipes. Some of the
pipes Timothy encountered had been insulated with asbestos, exposing him to the fibers.

C.

In order to shed light on the approximate quantity of asbestos Timothy inhaled, the plaintiffs
called Dr. William Longo. Dr. Longo is a materials scientist, which means that he studies products
like ceramics, metals, polymers, and bio-materials to determine their properties and the contexts in
which they can be safely and effectively used. Attrial, Dr. Longo testified about Timothy’s exposure
to Georgia-Pacific’s products, which occurred during the period Timothy assisted his father with
residential construction projects. Relying on his own calculations and a study performed by the
Environmental Protection Agency, Dr. Longo estimated that a twenty-five pound bag of Georgia-
Pacific joint compound contains an average of 11.4 quadrillion asbestos fibers. He also detailed the
average concentrations of asbestos released when a person performed tasks related to the use of joint

compound. In the experiment he conducted, before performing any sample tasks, Dr. Longo
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measured a background level of .0002 asbestos fibers per cubic centimeter in the room that would
serve as the site for his study. After dry joint compound was sanded on the walls, the doctor
measured an average concentration of 4.97 fibers of asbestos per cubic centimeter of air. When dust
generated by the sanding was being cleaned up, Dr. Longo measured an average concentration of 4.7
fibers of asbestos per cubic centimeter of air. Dr. Longo noted that the precise quantity of asbestos
released depends on many factors. But, after reviewing Timothy Bostic’s work history, Dr. Longo
testified that Timothy’s exposure to Georgia-Pacific’s product was “significant.” When asked to
clarify, Dr. Longo confirmed that he meant Timothy had been exposed to Georgia-Pacific’s asbestos
at levels ten to twenty times the average background level. No objection was raised to this testimony
at trial.
I1. Causation in Toxic Tort Cases

In toxic tort cases, we determine whether a plaintiff has proven causation by addressing three
areas of inquiry: (1) General Causation: Does the toxin in question have the capacity to cause the
type of injury sustained by the plaintiff? And if so, what dose, or amount of exposure, is required?
(2) Specific Causation: Was the plaintiff’s injury actually caused by the toxin?
(3) Substantial-Factor Causation: When multiple manufacturers contribute to a plaintiff’s exposure,
was the toxin produced by the defendant a substantial factor in causing the plaintiff’s injury? See
David E. Bernstein, Getting to Causation in Toxic Tort Cases, 74 BRoOK. L. Rev. 51, 52, 55 (2008).
In this part, | explain why the alternative standard of proof we announced in Havner is only useful
for resolving the first two causation questions, and is not useful for resolving the third causation

question: whether exposure to one of several defendants’ products was a substantial cause of the
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plaintiff’s harm. | argue that the Court improperly applies Havner to answer all three causation
questions, and effectively renders Havner the exclusive measure of proof in all toxic tort cases. This
ignores our affirmation that a plaintiff is always free to prove his case by “direct, scientifically
reliable proof of causation.” Havner, 953 S.W.2d at 715. By disregarding this avenue of proof, the
Court turns substantial-factor causation on its head, requiring a toxic tort plaintiff to prove that
exposure to a particular defendant’s product was, by itself, the cause of his injury. Because this
contravenes well-established principles of tort law, | disagree with the Court’s opinion.
A. Causation Under Havner

Havner was decided in the context of the extensive litigation surrounding the manufacture
of Bendectin, a prescription medication that was marketed and sold in the United States and abroad
for the treatment of nausea during pregnancy. /d. at 708. In that case, we considered whether the
plaintiff had adduced evidence sufficient to support a jury verdict that the plaintiff’s ingestion of
Bendectin had caused her daughter’s birth defects. Id. In our analysis, we distinguished between
general and specific causation. Id. at 714. While these labels are flexible, in the context of a toxic
tort case they correspond to causation questions (1) and (2). See id.; see also Bernstein, 74 BROOK.
L. Rev. at 52. We explained, “[g]eneral causation is whether a substance is capable of causing a
particular injury or condition in the general population, while specific causation is whether a
substance caused a particular individual’s injury.” Havner, 953 S.W.2d at 714.

As the Court acknowledges today, the principal dispute in Havner concerned general
causation, that is, whether scientists had determined that a pregnant woman’s ingestion of Bendectin

could cause birth defects in her child. Id. at 708. Our opinion noted that more than thirty studies
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had been conducted in an effort to resolve that question, and that experts had not arrived at a
consensus. /d. However, because we recognized the proof problems associated with toxic torts, we
held that “[i]n the absence of direct, scientifically reliable proof of causation, claimants may attempt
to demonstrate that exposure to the substance at issue increases the risk of their particular injury.”
Id. at 715. More specifically, we held that when epidemiological studies show that the risk of injury
in a population exposed to a certain dose of a particular toxin is more than double the risk of injury
in a population not exposed to the toxin, those studies satisfy the demands of question (1), general
causation. /d. at 718.

With respect to question (2), specific causation, we held that “a claimant must do more than
simply introduce into evidence epidemiological studies that show a substantially elevated risk.” Id.
at 720. The claimant must also show “that he or she is similar to those in the studies.” Id. This
demonstration includes among other considerations “proof that the injured person was exposed to
the same substance, that the exposure or dose levels were comparable to or greater than those in the
studies, that the exposure occurred before the onset of injury, and that the timing of the onset of
injury was consistent with that experienced by those in the study.” 7d.

Havner did not address causation question (3), which considers whether, when multiple
sources contribute to a plaintiff’s exposure, the plaintiff’s exposure to the defendant’s product was
a substantial factor in causing his injury. This stands to reason because, in that case, the plaintiff had
only been exposed to Bendectin from one source. Id. at 708. For that reason, proof that the
plaintiff’s daughter’s birth defects had been caused by Bendectin was equivalent to proof that her

birth defects had been caused by Merrell Dow. The facts did not require us to consider whether the
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plaintiff’s exposure to the defendant’s product was substantial; there were no other sources of
exposure. The framework we approved in Havner, then, did not contemplate a factual scenario
involving multiple manufacturers. As a result, that alternative measure of proof should only be used
to resolve causation questions (1) and (2).
B. The Court’s Application of Havner

Rather than recognize the fundamental differences between Havrer and the case at bar, the
Court applies a version of our Havner framework to causation questions (1), (2), and (3). There are
three problems with the Court’s approach. First, though | agree that in the absence of direct,
scientifically reliable proof of causation Havner may be applied to resolve causation questions (1)
and (2), the Court’s opinion today suggests that Havner is the exclusive measure of proof with
respect to those questions in every toxic tort case. We spoke plainly in Havner when we stated that
proof of causation by epidemiological studies is an alternative measure: a plaintiff may always
establish general and specific causation by “direct, scientifically reliable proof” as the Bostics did
here. Id. at 715. Under the Court’s formulation, however, a mesothelioma plaintiff with intermittent
exposure is unable to recover even when he has been exposed to the products of only one
manufacturer of asbestos. This is because, with respect to plaintiffs with intermittent exposure, the
Court has been made aware of no epidemiological study that has established the threshold of
exposure over which the risk of developing mesothelioma is doubled.

Second, the Court mistakes testimony that Timothy was exposed to “significant” levels of
asbestos as dose-related evidence that might only be relevant to the epidemiological approach

outlined in Havner. Because the Bostics were unable to produce an epidemiological study
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establishing a threshold of exposure over which risk is doubled for individuals who are exposed only
intermittently, the Court dismisses as insufficient the evidence of Timothy’s exposure to asbestos.
However, evidence of the approximate quantum of fibers Timothy ingested is also relevant to
plaintiffs who opt to prove causation by direct, scientifically reliable evidence. Imagine anegligence
case in which a plaintiff attempts to prove that her son’s death was caused by his ingestion of a
certain medication. And assume there is no debate among scientists that this medication is fatal to
some children when ingested in sufficient doses. If the plaintiff proves general causation with
reliable scientific evidence that approximately 400 milligrams of the medication can cause death in
children, the plaintiff will be able to prove specific causation in at least two ways. First, she may
produce an autopsy report showing that the child’s body contained approximately 400 milligrams
of the medication at the time of his death. Second, she may demonstrate, perhaps by the testimony
of an observer, that the child swallowed approximately 400 milligrams of the medication an hour
before he died. In this way, plaintiffs may employ evidence of approximate dose to prove causation
by direct, scientifically reliable evidence. In other words, the dose-related evidence proves that the
child ingested a sufficient quantity of medication to actually cause his injury, not that the child
ingested a sufficient quantity to more than double his risk of dying.

The same is true in this case. Though the Bostics did not produce an autopsy demonstrating
the concentration of asbestos fibers in Timothy’s lungs, they did produce the testimony of reliable
expert witnesses who stated that Timothy’s ingestion of asbestos exceeded the level over which that
toxic substance can cause mesothelioma. When the Court is confronted with this evidence, it only

considers its probative value in relation to the method of proof by epidemiological study we
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explained in Havner. Butthe Court also should have considered whether the Bostics proved their
case in the traditional way, by “direct, scientifically reliable proof of causation.” Havner, 953
S.W.2d at 715. As | demonstrate in the forthcoming sections, the Bostics accomplished this task.
Finally, and most problematically, the Court implements Havner to resolve causation
question (3). This makes little sense in light of the fact that Havner contemplated the degree of
increased risk a plaintiff must demonstrate in order to prove that a certain toxin caused her injury in
the absence of direct proof. Id. But causation question (3) has nothing whatsoever to do with
whether a toxin caused a plaintiff’s injury: that inquiry is resolved by causation questions (1) and (2).
Rather, causation question (3) contemplates whether the actions of a specific defendant were
significant enough to be denominated a substantial factor in bringing about the plaintiff’s disease.
See Bernstein, 74 BRook. L. Rev. at 55. The first two questions contemplate risk, and resort to
Havner is appropriate. The third question contemplates substantiality, and Havner has no place.
In order to apply that case’s framework to a causation question that was not presented by its
facts, the Court must alter the standard in a subtle, but significant way. According to the Court,
multiple-exposure toxic tort plaintiffs must now produce “scientifically reliable proof that the
plaintiff’s exposure to the defendant ’s product more than doubled his risk of contracting the disease.”
Anteat ___ (emphasis added). Thisisamarked departure from our precedent. The Court now holds
that in multiple-exposure cases a plaintiff must isolate his exposure to each defendant’s product and
show that exposure to that particular defendant’s product, alone, more than doubled his risk. This
transforms a substantial-factor inquiry into a singular-factor inquiry. Rather than require a plaintiff

to prove that exposure to each defendant’s product was, relative to his exposure from other sources,
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a substantial factor in causing his mesothelioma, the Court now requires the plaintiff to prove that
exposure to each defendant’s product was sufficient by itself to cause his mesothelioma. It is a
foundation of tort law, and of substantial-factor causation in particular, that the actions of multiple
defendants may converge to cause a plaintiff’s harm. Atchison v. Tex. & Pac. Ry. Co., 186 S.W.2d
228, 231 (Tex. 1945); Travis v. City of Mesquite, 830 S.W.2d 94, 98 (Tex. 1992). These causes may
be independently sufficient to cause the plaintiff’s harm, or independently insufficient to cause the
plaintiff’s harm. In either instance, our precedent makes plain that a defendant may not escape
liability simply because his tortious acts were accompanied by the tortious acts of others. See, e.g.,
Atchison, 186 S.W.2d at 231 (“[I]f an injury occurs from two causes, both due to the negligence of
different persons, but together constituting an efficient cause, all persons whose acts contribute to
the injury are liable therefor, and the negligence of one does not excuse the negligence of the
other.”). In today’s case, the Court affirms that substantial-factor causation governs in the context
of toxic torts, but, at the same time, requires plaintiffs to isolate the exposure to each defendant’s
product and prove that exposure to that defendant’s product alone was sufficient to cause the
plaintiff’s disease. | affirm that tort law requires a plaintiff to show that each defendant’s product
caused his injury, but I do not agree that in a multiple-exposure case a plaintiff must show that a
single defendant’s product was sufficient by itself to cause his disease. We have never required
plaintiffs to meet this arbitrary standard of proof, and we should not do so today.

This extension of Havner not only imposes an illogical burden on plaintiffs, but also departs
from Flores, in which we first approved substantial-factor causation in the multiple-exposure toxic

tort context. After today, the law in these types of cases will be that exposure to a single defendant’s
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product is a “substantial factor” in bringing about a plaintiff’s injury only when that exposure would
have been sufficient, by itself, to more than double the plaintiff’s risk of developing a particular
disease. Butimagine a case in which a plaintiff demonstrates that she has been exposed to a certain
toxin, from two different sources, that was certainly the cause of her disease. In other words, the
plaintiff proves causation questions (1) and (2), but question (3) remains disputed. Now also
imagine that the plaintiff’s expert witness testifies that the plaintiff’s exposure to Company A’s toxin
IS 75% responsible for her illness, while the plaintiff’s exposure to Company B’s toxin is 25%
responsible for her illness. However, on cross-examination, the expert admits that neither exposure,
by itself, would more than double the plaintiff’s risk of developing the disease. He also concludes
that the plaintiff’s illness is not overdetermined. Under the paradigm the Court urges, a jury would
not be entitled to conclude that the plaintiff’s exposure to the toxin produced by Company A was a
substantial factor in bringing about her injury, even though the plaintiff’s expert testified that it bore
75% of the responsibility for causing that injury, because the plaintiff’s exposure to that toxin was
not sufficient, by itself, to cause the plaintiff’s illness.

This is in stark contrast to the position taken by the Restatement with respect to substantial-
factor causation. In explaining its stance, the Restatement envisions a car, owned by Paul, parked
at a scenic overlook. RESTATEMENT (THIRD) OF TORTS: PHYS. & EMOT. HARM 8 27 cmt. f, illus. 3
(2010). It then suggests that Able, Baker, and Charlie negligently lean against the car, which results
in the vehicle’s “plummeting down the mountain to its destruction.” /d. The commentators add that
the force exerted by any one of the three men “would have been insufficient to propel Paul’s car past

the curbstone, but the combined force of any two of them is sufficient.” Id. Under these
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circumstances, the Restatement concludes that each of the three men is a factual cause of the
destruction of Paul’s car. Id. This is true even though the force exerted by each of the men was
independently insufficient to destroy the vehicle. Id. In today’s opinion, the Court moves in the
opposite direction by holding that unless a plaintiff’s exposure to a particular defendant’s product
was sufficient by itself to more than double the plaintiff’s risk of sustaining an injury, it cannot be
a substantial factor in bringing that injury about. This holding does not just offend logic—it offends
justice, and it misconstrues Flores to do so.
C. The Court’s Analysis of the “Any Exposure” Theory

In an attempt to justify its graft of a modified version of the test we developed in Havrer onto
the model of substantial-factor causation Flores approved, the Court criticizes what it perceives to
be its only alternative. Specifically, the Court enumerates the many shortcomings of the “any
exposure” theory of causation, which would permit a plaintiff to prove causation by showing any
exposure to a defendant’s product. The puzzling aspect of the Court’s insistence that we should not
adopt this position is that no one urges the Court to do so. At oral argument, the Bostics’ attorney
stated: “I want to be very clear . . . because Georgia-Pacific has stated repeatedly that we’re after
the[] any exposure test or [argue that] a single fiber can cause [mesothelioma]. That is not the
standard that Borg-Warner adopted nor is it the standard we’re proposing.” So far as | can tell, this
misunderstanding has arisen from a misreading of the expert testimony. At trial, several expert
witnesses stated that every exposure to asbestos contributes to the causation of mesothelioma insofar
asan increased quantity of asbestos concentrated in the lungs heightens a person’s risk of developing

the disease. Dr. Brody, for example, affirmed that “each and every exposure that a person has to
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asbestos contributes to their risk for developing disease.” The doctor then clarified, “What that
means is every time a person is exposed . . . some proportion of those fibers will concentrate in the
lung and some of those fibers will reach that site where the disease develops. There’s no way to
exclude any of them. . .. So everything the person’s exposed to is contributing and making it more
likely that the person gets disease.” Other experts provided similar explanations. | agree with the
Court that evidence that the plaintiff was exposed to any quantity of the defendant’s asbestos,
without more, is insufficient by itself to prove the causal link between a particular defendant’s
product and the plaintiff’s injury. Butthis is nota controversial stance—no one argues that it should.

Still, the Court attempts to bolster its position by arguing that “[i]f any exposure at all were
sufficient to cause mesothelioma, everyone would suffer from it or at least be at risk of contracting
the disease.” Anteat . This statement misunderstands the expert testimony regarding the nature
of mesothelioma. Asthe expert witnesses testified at trial, mesothelioma is caused by asbestos fibers
that migrate through the lung and cause genetic errors in mesothelial cells. When the exposure is
only at background levels, “we tend to keep up and it’s not a problem. As you start being
exposed . .. in other settings where it’s above background, then it’s more difficult.” And even when
a person’s exposure exceeds background levels, that exposure is not sufficient to cause the disease
without additional misfortune. Fate must frown upon a person in more than one respect before he
develops this rare form of cancer. As Dr. Brody explained at trial, a cell must accumulate a
sufficient number of genetic errors of precisely the right kind before it becomes cancerous. This
accumulation depends on at least two factors that are governed by chance. First, the accumulation

of asbestos fibers in the pleura occurs unpredictably, and depends on a macrophage or other cell
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picking up the fiber and transporting it into the fluid flow of the lung. Second, this accumulation is
subject to a host of individual genetic factors that affect a person’s susceptibility to mesothelioma.
Because these genetic factors vary from individual to individual, no person’s risk of developing
mesothelioma is the same as another’s. To state that any exposure to asbestos is not sufficient to
cause mesothelioma, simply because every person has not developed mesothelioma, is to ignore the
testimony of the expert witnesses at trial and to misunderstand fundamentally the nature of the
disease.
D. The Concurrence Forecloses Proof by Direct Evidence

Though both the Court and the concurrence disregard scientific consensus that very low
levels of exposure to asbestos cause mesothelioma, the concurrence does so in a way that forecloses
the avenue of “direct, scientifically reliable proof of causation” that our opinion in Havner preserved.
953 S.W.2d at 715. The concurrence states that the Bostics were required to resort to proof by
epidemiological studies because they were unable to “tie a specific manufacturer’s asbestos fiber to
[Timothy’s] ailment.” Anteat . This statement is troubling for two reasons. For one, it reveals
that the concurrence shares the Court’s misunderstanding of the nature of mesothelioma. The expert
testimony at trial flatly forecloses the notion that a single asbestos fiber could generate a sufficient
number of genetic errors in a cell to cause a person to develop that disease. More problematically,
however, the concurrence’s statement suggests that a plaintiff must identify the particular fibers that
contributed to the development of his mesothelioma should he opt to prove causation by direct,
scientifically reliable evidence. This replaces substantial-factor causation with the equivalent of but-

for causation, insofar as it requires a plaintiff to identify the fibers without which he would not have
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developed mesothelioma. Taken at its word, the concurrence obligates a plaintiff to chart the
progress of his disease on a molecular level as it actually occurred. Thiswould amountto conclusive
evidence of a defendant’s liability. In this manner, the concurrence advocates that the standard of
proof be altered.

The concurrence also insists that the Bostics’ evidence with respect to Timothy’s exposure
lacked specificity. As I recount in further detail in the next part, Dr. Longo concluded that Timothy
was exposed to chrysotile asbestos in “significant” quantities, that is, at levels ten to twenty times
the average background level. In light of the fact that exposure to very low levels of asbestos can
cause mesothelioma, that Timothy did develop the disease, and that asbestos is the only known
environmental cause of mesothelioma, | fail to see how the evidence the Bostics adduced was
inadequate to prove causation by a preponderance of the evidence.! For those reasons, | cannot agree
with the position the concurrence urges.

ITI. Application

Having outlined the available avenues by which a plaintiff may prove causation in a toxic
tort case, I turn to the facts at hand. | consider whether the Bostics have proven (1) that asbestos has
the capacity to cause mesothelioma, and in what quantity, (2) that asbestos caused Timothy’s
mesothelioma, and (3) that Timothy’s exposure to asbestos from Georgia-Pacific’s product was a
substantial factor in causing his mesothelioma. As | determine whether there is more than a scintilla

of evidence to support the jury’s findings, | consider “whether the evidence at trial would enable

! Whether a plaintiff relies on traditional science or the alternative measure of proof announced in Havner, she
must prove her case by a preponderance of the evidence. Havner, 953 S.W.2d at 728. Obviously, this writing affirms
that standard.
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reasonable and fair-minded jurors to reach the verdict.” Whirlpool Corp. v. Camacho, 298 S.W.3d
631, 638 (Tex. 2009). This examination, which hinges on the reliability of expert testimony,
encompasses the entire record. /1d.

A. General Causation

In toxic tort cases, we have indicated that general causation may be proved in two ways.
Under Havner, a plaintiff may produce epidemiological studies that establish a threshold of exposure
to a toxin over which a person’s risk of sustaining injury is more than doubled. 953 S.W.2d at
715-18. From this evidence, jurors may infer that the toxin probably causes the injury in persons
who are exposed to quantities at or above the threshold. /d. at 715. However, Havner has never
been the exclusive measure of proof. Id. The plaintiff is always free to establish causation in the
traditional way, by “direct, scientifically reliable proof.” Id.

In the case at bar, multiple expert witnesses testified that chrysotile asbestos, which is the
kind of asbestos Georgia-Pacific included in its products, causes mesothelioma. Dr. Lemen detailed
the history of scientific research with respect to this important question, and concluded that the
research supported an opinion that mesothelioma is caused by this type of asbestos, even when a
person is exposed to only very low doses of the toxin. Dr. Hammar agreed and noted that the
National Institute for Occupational Safety and Health, the Environmental Protection Agency, the
American Industrial Hygiene Association, the International Agency for Research on Cancer, and the
World Health Organization all affirm that chrysotile asbestos causes mesothelioma. As I recounted
inPart |, Dr. Brody detailed the biological process by which asbestos fibers migrate through the lung,

into the pleura, and cause genetic errors in mesothelial cells. He affirmed that chrysotile fibers were
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capable of causing these errors, even in very small quantities. This evidence is compelling. Taken
together, it would have enabled reasonable jurors to conclude that asbestos from Georgia-Pacific’s
products can cause mesothelioma.

B. Specific Causation

As with general causation, there are two methods by which a plaintiff may prove specific
causation. Pursuant to Havner, a plaintiff may produce evidence that he was exposed to a dose of
the toxin that brings him in line with epidemiological studies showing that his risk of injury was
more than doubled. 953 S.W.2d at 720. As noted above, “[t]his would include proof that the injured
person was exposed to the same substance, that the exposure or dose levels were comparable to or
greater than those in the studies, that the exposure occurred before the onset of injury, and that the
timing of the onset of injury was consistent with that experienced by those in the study.” /d. If other
plausible causes of the injury can be negated, the plaintiff must negate those causes with reasonable
certainty. /d. However, once again, the plaintiff may prove specific causation in the traditional way,
by “direct, scientifically reliable proof.” Id. at 715.

In the case at bar, Dr. Hammar testified that chrysotile asbestos caused Timothy’s
mesothelioma. Dr. Hammar based his opinion on his own experience. Tex. R. EviD. 702. He
explained that he had “personally diagnosed cases of mesothelioma in individuals with low
exposures to chrysotile asbestos.” In considering Timothy’s level of exposure, Dr. Hammar
reviewed Timothy’s pathology materials, medical records, and work history. Dr. Hammar then
testified that he had concluded that Timothy was “exposed at high enough levels . . . in doing this

drywall work, in mixing[,] sanding],] and cleaning up of drywall materials” that asbestos exposure
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was, to a reasonable medical certainty, the cause of his mesothelioma. Dr. Longo affirmed this
conclusion by testifying that Timothy had been exposed to chrysotile asbestos in “significant”
quantities, that is, at levels ten to twenty times the average background level. This exposure is
greater than the very low levels of exposure sufficient to cause mesothelioma. Dr. Longo based his
conclusion on Timothy’s and Harold’s testimony, as well as experiments he had conducted to
determine how much asbestos is released during the installation of drywall.

The testimony of Drs. Hammar and Longo was in keeping with the testimony of Dr. Lemen,
who explained that individuals who work with joint compound are susceptible to mesothelioma. Dr.
Lemen clarified that his conclusion was not limited to those with occupational exposure. He
explained that his opinion was based on a study conducted by Dr. Selikoff, who found mesothelioma
in drywallers who had “three months or less of exposure to asbestos.” Dr. Lemen also testified that
if a patient has a history of asbestos exposure above background levels, and no history of therapeutic
radiation, then the “accepted” cause of his mesothelioma is asbestos. See also 3DAVID L. FAIGMAN
ET AL., MODERN SCIENTIFIC EVIDENCE: THE LAW AND SCIENCE OF EXPERT TESTIMONY § 26:24
(2013-14) (“It is generally accepted that any pulmonary asbestos concentration that is substantially
above background is an indication of causation.”). Taken together, the testimony of these expert
witnesses would have enabled reasonable jurors to conclude that exposure to chrysotile asbestos

caused Timothy Bostic’s mesothelioma.
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C. Substantial-Factor Causation

This final inquiry required the Bostics to show that Timothy’s exposure to Georgia-Pacific’s
chrysotile asbestos was a substantial factor in causing his mesothelioma. As | explained in Part Il,
Havner may not be applied to resolve this question.

In Flores, we explained that “[t]he word ‘substantial’ is used to denote the fact that the
defendant’s conduct has such an effect in producing the harm as to lead reasonable men to regard
it as a cause, using that word in the popular sense, in which there always lurks the idea of
responsibility, rather than in the so-called ‘philosophic sense,” which includes every one of the great
number of events without which any happening would not have occurred.” 232 S.W.3d at 770
(citation and internal quotation marks omitted). We clarified further that a plaintiff may satisfy the
dictates of substantial-factor causation “‘by demonstrating that the plaintiff’s exposure to defendant’s
asbestos-containing product in reasonable medical probability was a substantial factor in contributing
to the aggregate dose of asbestos the plaintiff or decedent inhaled or ingested, and hence to the risk
of developing asbestos-related cancer.”” Id. at 773 (quoting Rutherford v. Owens-Illinois, Inc., 941
P.2d 1203, 1219 (Cal. 1997)). This relieves plaintiffs of an impossible burden: proving “that fibers
from the defendant’s particular product were the ones, or among the ones, that actually produced the
malignant growth.” Id. (citation and internal quotation marks omitted). Still, we maintained that
a plaintiff must produce “[d]efendant-specific evidence relating to the approximate dose to which
the plaintiff was exposed,” though with the caveat that the dose “need not be reduced to

mathematical precision.” Id.
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For this reason, plaintiffs are not required to calculate dose in absolute terms. When it comes
to the question of whether a plaintiff’s exposure to a defendant’s product in a multiple-exposure case
was substantial, the relevant quantification is relative quantification: a plaintiff can prove causation
by showing that her exposure to a certain defendant’s product was sufficiently significant, in relative
terms, that it should be considered a substantial factor in causing his injury. This is not the first time
we have indicated that this consideration might be important. In Flores, we held that the plaintiff
had failed to quantify his exposure to the defendant’s product with sufficient particularity in part
because this lack of evidence made us unable to determine whether that exposure “sufficiently
contributed to the aggregate dose of asbestos Flores inhaled, such that it could be considered a
substantial factor in causing his asbestosis.” Id. at 772.

As the Court notes, consideration of a plaintiff’s aggregate dose is in keeping with all three
volumes of the Restatement of Torts. Both the first and second volumes recognize that an important
consideration in determining whether a factor is so causative as to be considered substantial is “the
number of other factors which contribute in producing the harm and the extent of the effect which
they have in producing it.” RESTATEMENT (SECOND) OF TORTS 8 433(a) (1965); RESTATEMENT
(FIrsT) oF TorTs § 433(a) (1934). The third volume advises that “[w]hen an actor’s negligent
conduct constitutes only a trivial contribution to a causal set that is a factual cause of harm . . . the
harm is not within the scope of the actor’s liability.” RESTATEMENT (THIRD) OF TORTS: PHYS. &
EmoT. HARM § 36 (2010).

In multiple-exposure cases, once a plaintiff proves causation questions (1) and (2), the only

question that remains is whether the plaintiff’s exposure to a defendant’s product was substantial
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enough to be regarded as a cause “in the popular sense, in which there always lurks the idea of
responsibility.” Flores, 232 S.W.3d at 770. A jury is well-suited to make this determination. As
the Court admits, “some discretion must be ceded to the trier of fact in determining whether the
plaintiff met that standard. One respected treatise has opined that it is ‘neither possible nor desirable
to reduce [substantial factor] to any lower terms.”” Anteat ___ (quoting W. PAGE KEETON, ET AL.,
PROSSER AND KEETON ON THE LAW OF TORTs § 41 (5th ed. 1984)). As part of this determination,
jurors may consider whether the plaintiff proved that a certain defendant’s product was
independently sufficient to cause his illness, either by resort to Havner or by “direct, scientifically
reliable proof.” Havner, 953 S.W.2d at 715. Jurors should consider this as one factor among many,
as it may be more fitting to denominate an exposure substantial when it is independently sufficient
to cause the plaintiff’s disease. However, in contrast to the Court, | maintain that this consideration
is relevant, rather than prerequisite.

In the case at bar, the Bostics produced evidence that Timothy Bostic was exposed to
asbestos from three primary sources: First, Timothy ingested Georgia-Pacific’s joint compound,
which he and his father used “98 percent of the time” while completing residential construction
projects. Timothy was also exposed to asbestos at the Knox Glass plant, which may have been
produced by any number of manufacturers. Finally, while employed by Palestine Contractors
Timothy inhaled particles from the asbestos used to insulate pipes, which again may have been
produced by any number of manufacturers.

The Bostics also produced evidence as to the approximate quantum of time Timothy was

exposed to each source of asbestos: Timothy worked with his father throughout his childhood on
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residential construction projects. When he was only a boy, Timothy mixed dry joint compound,
sanded it on the walls “[a]s far up as he could reach,” and swept the dust generated by sanding.
Expert witnesses consistently maintained that exposure to asbestos during childhood can be
particularly detrimental. Timothy also worked at the Knox Glass plant for three summers, where his
ingestion of asbestos may have been more severe in one part of the plant than in another. In addition,
Timothy was exposed to fibers that his father carried home on his clothing from the plant. Because
Timothy did not live with Harold full-time, this exposure was sporadic. Finally, Timothy worked
at Palestine Contractors for two summers, where he encountered asbestos on an intermittent basis.
The Bostics also produced evidence that Timothy’s exposure to Georgia-Pacific’s products
was independently sufficient to cause his mesothelioma. Dr. Hammar testified that Timothy was
exposed to sufficiently high levels of asbestos that his exposure was, to a reasonable medical
certainty, the cause of his mesothelioma. Dr. Longo agreed, testifying that Timothy had been
exposed to Georgia-Pacific’s asbestos at levels ten to twenty times the average background levels.
This exposure is greater than the very low levels of exposure sufficient to cause mesothelioma.
And though the evidence the Bostics put forward with respect to Timothy’s exposure is
hardly exact, we do not require a plaintiff to reduce the quantity of exposure “to mathematical
precision.” Flores, 232 S.W.3d at 773. 1 would hold that the evidence the Bostics presented in this
case was sufficiently specific to enable a jury to determine that Timothy’s exposure to Georgia-

Pacific’s asbestos was a substantial factor in causing his illness.
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IV. Conclusion

By requiring every plaintiff to produce epidemiological studies demonstrating that exposure
to every defendant’s product independently more than doubled his risk of developing a disease, the
Court renders Havner a hindrance rather than a help. In this case, the Bostics produced scientifically
reliable evidence that asbestos causes mesothelioma, that it caused Timothy’s development of that
disease, and that Timothy’s exposure to Georgia-Pacific’s asbestos-containing products was
substantial in relation to his exposure to other asbestos sources. Because they adduced this evidence
in the traditional way, they had no need to resort to the alternative measure we approved in Havner.
By elevating this standard to the exclusive measure of proof, the Court effectively forecloses
recovery for mesothelioma plaintiffs with intermittent exposure to asbestos until researchers develop
epidemiological studies demonstrating a doubling of the risk in that population. The Court also
forecloses recovery for mesothelioma plaintiffs who were exposed to multiple sources of asbestos
when no single source of exposure is sufficient, by itself, to more than double that plaintiff’s risk of
developing mesothelioma. Under the paradigm the Court propounds, this would remain true even
in the face of reliable expert testimony that the plaintiff’s mesothelioma was overwhelmingly
attributable to one source. For these reasons, and because in this instance | would hold that the
Bostics proved that exposure to Georgia-Pacific’s asbestos-containing product was a substantial
factor in causing Timothy’s injury, I would reverse the judgment of the court of appeals and reinstate

the trial court’s judgment in favor of the Bostics.
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IN THE SUPREME COURT OF TEXAS
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Argued September 12, 2012

JusTice LEHRMANN delivered the opinion of the Court, in which CHIEF JUSTICE HECHT,
JusTICE GREEN, JUSTICE JOHNSON, JUSTICE WILLETT, and JusTICE BoYD joined.

JusTice GuzMAN filed a dissenting opinion, in which JusTice DevINE and JusTICE BROWN
joined.

A fundamental tenet of our legal system is that each and every trial is decided on the merits
of the lawsuit being tried. After all, reaching the correct verdict is the goal of a fair and impartial
judiciary. However, when the spoliation of evidence is at issue, this goal is hampered in conflicting
ways. First, as is the case when evidence is lost or destroyed for any reason, spoliation can deprive
the factfinder of relevant evidence, which can in turn negatively impact the fairness of the trial. Trial
courts therefore must have wide discretion in remedying such conduct and in imposing sanctions to

deter it. However, the imposition of a severe spoliation sanction, such as a spoliation jury
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instruction, can shift the focus of the case from the merits of the lawsuit to the improper conduct that
was allegedly committed by one of the parties during the course of the litigation process. The
problem is magnified when evidence regarding the spoliating conduct is presented to a jury. Like
the spoliating conduct itself, this shift can unfairly skew a jury verdict, resulting in a judgment that
is based not on the facts of the case, but on the conduct of the parties during or in anticipation of
litigation.

Modern technology has added another layer of complexity to these competing concerns. Due
to the exponential increase in the volume of electronic data being generated and stored, maintaining
the balance between the significant interest in preserving relevant evidence and the burdens
associated with doing so has become increasingly difficult.

Today we enunciate with greater clarity the standards governing whether an act of spoliation
has occurred and the parameters of a trial court’s discretion to impose a remedy upon a finding of
spoliation, including submission of a spoliation instruction to the jury. We first hold that a spoliation
analysis involves a two-step judicial process: (1) the trial court must determine, as a question of law,
whether a party spoliated evidence, and (2) if spoliation occurred, the court must assess an
appropriate remedy. To conclude that a party spoliated evidence, the court must find that (1) the
spoliating party had a duty to reasonably preserve evidence, and (2) the party intentionally or
negligently breached that duty by failing to do so. Spoliation findings—and their related
sanctions—are to be determined by the trial judge, outside the presence of the jury, in order to avoid
unfairly prejudicing the jury by the presentation of evidence that is unrelated to the facts underlying

the lawsuit. Accordingly, evidence bearing directly upon whether a party has spoliated evidence is
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not to be presented to the jury except insofar as it relates to the substance of the lawsuit. Upon a
finding of spoliation, the trial court has broad discretion to impose a remedy that, as with any
discovery sanction, must be proportionate; that is, it must relate directly to the conduct giving rise
to the sanction and may not be excessive. Key considerations in imposing a remedy are the level of
culpability of the spoliating party and the degree of prejudice, if any, suffered by the nonspoliating
party.

While the spectrum of remedies that may be imposed range from an award of attorney’s fees
to the dismissal of the lawsuit, the harsh remedy of a spoliation instruction is warranted only when
the trial court finds that the spoliating party acted with the specific intent of concealing discoverable
evidence, and that a less severe remedy would be insufficient to reduce the prejudice caused by the
spoliation. This intent requirement is congruent with the presumption underlying a spoliation
instruction—that the evidence would have hurt the wrongdoer. A failure to preserve evidence with
a negligent mental state may only underlie a spoliation instruction in the rare situation in which a
nonspoliating party has been irreparably deprived of any meaningful ability to present a claim or
defense.

In the underlying slip-and-fall premises-liability case, we are asked to determine whether the
trial court erred in charging the jury with a spoliation instruction when a premises owner retained
the requested portion of surveillance video footage of the plaintiff’s fall, but allowed additional
footage to be automatically erased. Applying the standard enunciated today, we hold that imposition
of the severe sanction of a spoliation instruction was an abuse of discretion. We need not address

the propriety of a particular lesser sanction because none was requested or imposed. We further hold
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that the trial court erred in admitting evidence of the circumstances of the spoliating conduct.
Because these errors were not harmless, we reverse the court of appeals’ judgment and remand the
case for a new trial in accordance with this opinion.

I. Background

On September 2, 2004, Jerry Aldridge slipped and fell near a display table at a Brookshire
Brothers grocery store. At the time of the fall, Aldridge did not tell store employees that he was
injured, and the store did not investigate the fall or complete an incident report. However, about an
hour-and-a-half after leaving the store, Aldridge went to the emergency room because of pain. On
September 7, Aldridge returned to the store and reported his injuries. Jon Tyler, a store manager
trainee, prepared an incident report based on Aldridge’s statements and the recollections of the
assistant manager who was on duty at the time of Aldridge’s fall. The incident report stated that
“Aldridge slipped on grease that had leaked out of a container by the *‘Grab N Go.”” The Grab-N-
Go, which featured rotisserie chickens that were cooked and packaged in the store’s deli, was located
approximately fifteen feet from the area of the fall.

Aldridge’s fall was captured by a surveillance camera mounted near the check-out counters.
Because of the camera’s placement, the floor where Aldridge fell was in the background and was
obscured by a display table, which was covered with a cloth that extended to the floor. At the time
of the fall, the cameras recorded surveillance video in a continuous loop that, after approximately
thirty days, recorded over prior events. After Aldridge reported his injuries to Brookshire Brothers,

Robert Gilmer, Brookshire Brothers’ Vice President of Human Resources and Risk Management,
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decided to retain and copy approximately eight minutes of the video, starting just before Aldridge
entered the store and concluding shortly after his fall.

Aldridge learned that Brookshire Brothers possessed video footage of the incident and, on
September 13, asked the claims department for a copy so he could see his fall. Gilmer testified that
he instructed the claims department not to provide the tape to Aldridge, as Gilmer believed it would
be improper. The claims department wrote Aldridge a letter on September 29 stating that there was
only one copy of the video at that time and that it therefore could not provide him with a copy. The
camera presumably recorded over the September 2 footage by early October.

Brookshire Brothers initially paid Aldridge’s medical expenses,' but ceased paying by June
2005, when Gilmer wrote Aldridge a letter stating that he had reviewed the video and determined
that Brookshire Brothers was going to deny responsibility. In August 2005, Aldridge’s attorney sent
Brookshire Brothers a letter requesting approximately two-and-a-half hours of additional footage
from the store cameras. Brookshire Brothers was unable to comply with that request because the
footage had been recorded over almost a year earlier.

Aldridge sued Brookshire Brothers, claiming injuries from a slip and fall under a premises-
liability theory. To recover in a slip-and-fall case, a plaintiff must prove, inter alia, that the
defendant had actual or constructive knowledge of a dangerous condition on the premises such as
aslippery substance on the floor, Keech v. Kroger Co., 845 S.W.2d 262, 264 (Tex. 1992), which may

be accomplished with a showing that “(1) the defendant placed the substance on the floor, (2) the

L With respect to customers injured in its store, Brookshire Brothers had a routine practice of paying an initial
medical bill as well as paying for one follow-up visit and associated prescriptions. Asto Aldridge, Brookshire Brothers
also authorized payment for a visit to a neurosurgeon and several weeks of physical therapy.
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defendant actually knew that the substance was on the floor, or (3) it is more likely than not that the
condition existed long enough to give the premises owner a reasonable opportunity to discover it,”
Wal-Mart Stores, Inc. v. Reece, 81 S.W.3d 812, 814 (Tex. 2002). Aldridge argued in the trial court
that Brookshire Brothers’ failure to preserve additional video footage amounted to spoliation of
evidence that would have been helpful to the key issue of whether the spill was on the floor long
enough to give Brookshire Brothers a reasonable opportunity to discover it. Aldridge accordingly
moved for a spoliation jury instruction.

The trial court allowed the jury to hear evidence bearing on whether Brookshire Brothers
spoliated the video, submitted a spoliation instruction to the jury, and permitted the jury to decide
whether spoliation occurred during its deliberations on the merits of the lawsuit. The principal
witness to testify on the circumstances surrounding the preservation of the video was Gilmer, who
had made the decision regarding the amount of video footage to preserve after Aldridge’s incident
report was completed. Gilmer testified at trial that he had instructed Tyler to save the portion
showing the fall and the five or six minutes before the fall so as to try to identify Aldridge entering
the store. He further testified that the purpose of saving the video was to verify that Aldridge had
actually fallen and that Gilmer believed the rest of the video, which he had not viewed, “[w]asn’t
relevant.” Gilmer verified his understanding that a key legal issue in a slip-and-fall case is whether
store employees knew or should have known there was something on the floor that caused the fall.?

However, he maintained that when the decision was made to preserve the video he “didn’t know

2 Gilmer testified that he had worked in the grocery store business for forty-four years. As Vice President of
Human Resources and Risk Management, Gilmer headed Brookshire Brothers’ risk management department, which
included managing the company’s litigation.
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there was going to be a case.” At that time, “[i]t was just a man who made a claim that he slipped
and fell in the store,” and the actions relating to the video were not taken “in anticipation of this
trial.”

The trial court submitted the following spoliation instruction to the jury:

In this case, Brookshire Brothers permitted its video surveillance system to record

over certain portions of the store surveillance video of the day of the occurrence in

question. If you find that Brookshire Brothers knew or reasonably should have

known that such portions of the store video not preserved contained relevant

evidence to the issues in this case, and its non-preservation has not been satisfactorily

explained, then you are instructed that you may consider such evidence would have

been unfavorable to Brookshire Brothers.
The jury determined that Brookshire Brothers’ negligence proximately caused Aldridge’s fall and
awarded Aldridge $1,063,664.99 in damages. The court of appeals affirmed the trial court’s
judgment on the verdict, holding that the trial court did not abuse its discretion in admitting evidence
of spoliation or charging the jury with the spoliation instruction.

I1. Spoliation Analysis

The spoliation of evidence is a serious issue. A party’s failure to reasonably preserve
discoverable evidence may significantly hamper the nonspoliating party’s ability to present its claims
or defenses, Wal-Mart Stores, Inc. v. Johnson, 106 SW.3d 718, 721 (Tex. 2003), and can
“undermine the truth-seeking function of the judicial system and the adjudicatory process,” Justice
Rebecca Simmons and Michael J. Ritter, Texas’s Spoliation “Presumption”, 43 ST. MARY’s L.J.
691, 701 (2012); see also Trevino v. Ortega, 969 S.W.2d 950, 954 (Tex. 1998) (Baker, J.,

concurring) (observing that “[e]vidence spoliation is a serious problem that can have a devastating

effect on the administration of justice”). As one federal district court has explained, “[d]Jocuments
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create a paper reality we call proof. The absence of such documentary proof may stymie the search
for the truth.” Zubulake v. UBS Warburg L.L.C., 220 F.R.D. 212, 214 (S.D.N.Y. 2003) (citations
and internal quotation marks omitted). In some circumstances, a missing piece of evidence like a
photograph or video can be irreplaceable. Testimony as to what the lost or destroyed evidence might
have shown will not always restore the nonspoliating party to an approximation of its position if the
evidence were available; sometimes a picture is indeed worth a thousand words.

In light of these concerns, courts have broad discretion to utilize a variety of remedies to
address spoliation, including the spoliation instruction. See Andrew Hebl, Spoliation of
Electronically Stored Information, Good Faith, and Rule 37(e), 29 N.ILL. U. L. Rev. 79, 86 (2008).
The instruction is an important remedy, but its use can affect the fundamental fairness of the trial in
ways as troubling as the spoliating conduct itself. Aswe have recognized, “[b]ecause the instruction
itself is given to compensate for the absence of evidence that a party had a duty to preserve, its very
purpose is to ‘nudge’ or “tilt’ the jury” toward a finding adverse to the alleged spoliator. Wal-Mart
Stores, 106 S.W.3d at 724. Thus, an unfortunate consequence of submitting a spoliation instruction
is that it “often ends litigation” because “it is too difficult a hurdle for the spoliator to overcome.”
Zubulake, 220 F.R.D. at 219. This “nudging” or “tilting” of the jury is magnified by the presentation
of evidence that emphasizes the spoliator’s wrongful conduct rather than the merits of the suit.

Added to these concerns are the complexities surrounding evidence preservation in today’s
world, as technology has advanced to allow potential litigants to store larger volumes of electronic
information. See Simmons and Ritter, Texas s Spoliation “Presumption”, 43 ST. MARY’s L.J. at

701. Thus, while electronic data can be a valuable source of evidence, it can also make compliance
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with one’s responsibility to preserve and produce such data much more difficult and expensive. See
id. at 702; Robert Hardaway, et al., E-Discovery’s Threat to Civil Litigation: Reevaluating Rule 26
for the Digital Age, 63 RUTGERS L. REV.521, 522 (2011). Because of the prevalence of discoverable
electronic data and the uncertainties associated with preserving that data, sanctions concerning the
spoliation of electronic information have reached an all-time high. Dan H. Willoughby, Jr., et al.,
Sanctions for E-Discovery Violations: By the Numbers, 60 DUKE L.J. 789, 790 (2010).

Because of these and other myriad concerns, the Federal Rules of Civil Procedure were
amended in 2006 to prohibit federal courts from imposing sanctions when discoverable electronic
evidence is lost “as a result of the routine, good-faith operation of an electronic information system.”
FED. R. Civ. P. 37(e).> The Texas rules do not contain a comparable provision, but the challenges
facing Texas courts are just as acute. Merits determinations are significantly affected by both
spoliation instructions and the conduct that gives rise to them. We have observed that when a party
is inherently prevented from having the merits of its case adjudicated, constitutional due process is
implicated. TransAmerican Natural Gas Corp. v. Powell, 811 SW.2d 913, 917-18 (Tex. 1991)
(discussing constitutional limitations on the power of courts to adjudicate a party’s claims without

regard to the merits, but instead based on a party’s conduct in discovery). In light of these concerns,

% Rule 37(e) is in the process of being amended again. Following the receipt of public comment, the Advisory
Committee on Civil Rules recommended a proposed amended rule for adoption by the Committee on Rules of Practice
and Procedure. See Hon. David G. Campbell, Advisory Committee on Civil Rules, Report of Advisory Committee on
Civil Rules, 306-17 (May 2, 2014), http://www.uscourts.gov/uscourts/RulesAndPolicies/rules/Agenda%20Books/
Standing/ST2014-05.pdf#pagemode=bookmarks. The Standing Committee approved the proposal at its May 29, 2014
meeting. Thomas Y. Allman, Standing Committee OKs Federal Discovery Amendments, LAW TECHNOLOGY NEWS (June
2, 2014), http://www.lawtechnologynews.com/id=12026575652277slreturn=20140505130019.
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we granted review of Brookshire Brothers’ petition in order to bring much-needed clarity to our
state’s spoliation jurisprudence.
A. Development of Spoliation Law in Texas

In Texas, spoliation is an evidentiary concept rather than a separate cause of action. Trevino,
969 S.W.2d at 952. In declining to recognize spoliation as an independent tort in Trevino, we
acknowledged that courts must have “adequate measures to ensure that it does not improperly impair
a litigant’s rights.” Id. at 953. Thus, when evidence is lost, altered, or destroyed, trial courts have
the discretion to impose an appropriate remedy so that the parties are restored to a rough
approximation of what their positions would have been were the evidence available. Wal-Mart
Stores, 106 S.W.3d at 721. Asdiscussed further below, Texas courts necessarily enjoy wide latitude
in remedying acts of discovery abuse, including evidence spoliation. Trevino, 969 S.W.2d at 953.

Neither the Texas Rules of Evidence nor the Texas Rules of Civil Procedure specifically
address spoliation. However, this Court recognized the concept as early as 1852, when we adopted
the principle that all things are presumed against the wrongdoer; this is known as the spoliation
presumption. See Cheatham v. Riddle, 8 Tex. 162, 167 (1852) (citation omitted) (stating that
“[e]verything is to be presumed in odium spoliatoris™); see also Trevino, 969 S.W.2d at 952
(observing that “[e]vidence spoliation is not a new concept” and that “all things are presumed against
a wrongdoer”). However, our guidance in this area has been limited to a small spattering of cases

in the nineteenth century* and several more in the last twenty years.’

* See Curtis & Co. Mfg. v. Douglas, 15 S.W. 154, 155 (Tex. 1890) (noting that nonpreservation of evidence
was “a circumstance to be considered by the jury”); Underwood v. Coolgrove, 59 Tex. 164,170 (1883) (recognizing that
the refusal to produce evidence in a party’s possession without explanation as to why it was not produced creates the
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The courts of appeals have generally followed two basic frameworks in evaluating the
propriety of a spoliation remedy. The first is that established by Justice Baker’s oft-cited concurring
opinion in Trevino v. Ortega. Under this analytical framework, a party may be entitled to a remedy
for the opposing party’s spoliation of evidence if the party establishes three elements: (1) the party
who destroyed or failed to produce evidence had a duty to preserve it; (2) the party either negligently
or intentionally breached that duty by destroying the evidence or rendering it unavailable; and (3) the
breach prejudiced the nonspoliating party. Trevino, 969 S.W.2d at 955-58 (Baker, J., concurring).
In evaluating prejudice, Justice Baker suggested that courts should consider the destroyed evidence’s
relevance, whether other cumulative evidence exists to take the place of the spoliated evidence, and
whether the destroyed evidence supports “key issues in the case.” Id. at 958.

The second distinct framework applied by the courts of appeals focuses on the so-called
presumptions arising from a party’s destruction of or failure to produce evidence. As we recognized
in Wal-Mart Stores, the courts of appeals have generally limited the use of a spoliation instruction
to two circumstances (generally referred to as the “two rules”): (1) a party’s deliberate destruction
of relevant evidence, and (2) a party’s failure to produce relevant evidence or explain its
nonproduction. 106 S.W.3d at 721. Under the first rule, a presumption arises that a party who

deliberately destroys evidence does so because it is unfavorable to the party’s case. /d. Under the

belief that it would not aid the case of the nonproducing party); Cheatham, 8 Tex. at 162.
® See Trevino, 969 S.W.2d at 952 (refusing to recognize an independent tort of spoliation); Wal-Mart Stores,
106 S.W.3d at 722 (concluding that a party must possess a duty to preserve evidence in order for a spoliation instruction

to be proper); see also Cire v. Cummings, 134 S.W.3d 835, 841 (Tex. 2004) (holding that party’s “deliberate[]”
destruction of relevant evidence justified death-penalty sanctions).
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second, the same presumption arises because the party who controls the missing evidence is unable
to explain its failure to produce the evidence. Id. at 722.° Though we have never expressly adopted
these two rules, both derive from our nineteenth-century precedent. See Cheatham, 8 Tex. at 167
(recognizing that all things are presumed against a wrongdoer); Underwood, 50 Tex. at 170
(observing that a failure to produce evidence without explanation creates a belief that it would not
aid the nonproducing party’s case). Some courts of appeals have referred solely to the two rules in
determining the propriety of a spoliation instruction, see, e.g., Brumfield v. Exxon Corp., 63 S.W.3d
912, 920 (Tex. App.—Houston [14th Dist.] 2002, pet. denied), while others—including the court
of appeals in the instant case—have referred to both Justice Baker’s framework and the two rules
in determining whether the trial court abused its discretion in charging the jury with a spoliation
instruction,  SW.3d__,  ;seealso Doev. Mobile Video Tapes, Inc.,43 S.\W.3d 40, 56 (Tex.
App.—Corpus Christi 2001, no pet.); Whiteside v. Watson, 12 S.\W.3d 614, 621 (Tex.
App.—Eastland 2000, pet. dism’d by agr.).
B. Spoliation Framework

Because we have never crafted a complete analytical framework for determining whether an

act of spoliation has occurred, we first focus on the elements that must be satisfied to warrant a

finding of spoliation and the corresponding imposition of an appropriate remedy. As an initial

® The Texas spoliation presumption is a confusing concept that has not been uniformly applied. See generally
Justice Rebecca Simmons and Michael J. Ritter, Texas’s Spoliation “Presumption”, 43 ST. MARY’s L.J. 691 (2012).
In Texas, courts usually use the term “presumption,” while federal courts generally refer to a spoliation instruction as
an “adverse inference” instruction. See id. at 716, 769.
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matter, however, we address whether it is the responsibility of the trial court or the jury to make this
determination.
1. The Trial Court Determines Whether Evidence Was Spoliated and the Proper Remedy

As discussed above, spoliation is an evidentiary concept, not a separate cause of action. See
Trevino, 969 S.W.2d at 952. It is well-established that evidentiary matters are resolved by the trial
court. See, e.g., City of San Antonio v. Pollock, 284 S.\W.3d 809, 823 (Tex. 2009). Further,
spoliation is essentially a particularized form of discovery abuse, in that it ultimately results in the
failure to produce discoverable evidence, and discovery matters are also within the sole province of
the trial court. Finally, presenting spoliation issues to the jury for resolution magnifies the concern
that the focus of the trial will shift from the merits to a party’s spoliating conduct. For these reasons,
we agree with Justice Baker that the trial court, rather than the jury, must determine whether a party
spoliated evidence and, if so, impose the appropriate remedy. See Trevino, 969 S.W.2d at 954
(Baker, J., concurring); see also Massie v. Hutcheson, 270 S.W. 544, 545 (Tex. Comm’n App. 1925,
holding approved) (stating that determining whether a party intentionally destroyed evidence is a
preliminary question for the court to decide). The trial court may hold an evidentiary hearing to
assist the court in making spoliation findings, but not in the presence of the jury. Placing the
responsibility on the trial court to make spoliation findings and to determine the proper remedy is
a key mechanism in ensuring the jury’s focus stays where it belongs—on the merits.

2. Spoliation Finding
With this background in mind, we turn to the elements that underlie a trial court’s spoliation

finding, beginning with the issue of duty. We have held that a party alleging spoliation bears the
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burden of establishing that the nonproducing party had a duty to preserve the evidence. See Wal-
Mart Stores, 106 S.W.3d at 722. The standard governing the duty to preserve resolves two related
inquiries: when the duty is triggered, and the scope of that duty. Specifically, we observed in Wal-
Mart Stores that “[s]uch a duty arises only when a party knows or reasonably should know that there
is a substantial chance that a claim will be filed and that evidence in its possession or control will
be material and relevant to that claim.” 7d. In turn, a “substantial chance of litigation” arises when
“litigation is more than merely an abstract possibility or unwarranted fear.” National Tank Co. v.
Brotherton, 851 S.W.2d 193, 204 (Tex. 1993) (citation and internal quotation marks omitted); see
also id. (*“Common sense dictates that a party may reasonably anticipate suit being filed . . . before
the plaintiff manifests an intent to sue.”).’

Second, we have implicitly recognized, and now do so explicitly, that the party seeking a
remedy for spoliation must demonstrate that the other party breached its duty to preserve material
and relevant evidence. See Wal-Mart Stores, 106 S.W.3d at 722 (observing that the initial inquiry
in determining if discovery abuse has occurred is whether a party has a duty to preserve evidence).
If a party possesses a duty to preserve evidence, it is inherent that a party breaches that duty by
failing to exercise reasonable care to do so. Otherwise, the nonspoliating party would have no
legitimate reason to seek a spoliation remedy. Further, we agree with Justice Baker that the breach

may be either intentional or negligent. Trevino, 969 S.W.2d at 957 (Baker, J., concurring) (“Because

" Federal courts have struggled with the issue of when a duty to preserve is triggered and the scope of that duty,
especially as it relates to electronic data and “litigation holds.” See generally Paul W. Grimm, et al., Proportionality
in the Post-Hoc Analysis of Pre-Litigation Preservation Decisions, 37 U. BALT. L. REv. 381 (2008) (discussing the
perplexing issue in federal courts of the duty to preserve as it relates to electronically stored information).
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parties have a duty to reasonably preserve evidence, it is only logical that they should be held
accountable for either negligent or intentional spoliation.”).?
3. Spoliation Remedies

After a court determines that a party has spoliated evidence by breaching its duty to preserve
such evidence, it may impose an appropriate remedy. Rule 215.2 of the Texas Rules of Civil
Procedure enumerates a wide array of remedies available to a trial court in addressing discovery
abuse, such as an award of attorney’s fees or costs to the harmed party, exclusion of evidence,
striking a party’s pleadings, or even dismissing a party’s claims. See Tex. R. Civ. P. 215.2-3.
These remedies are available in the spoliation context. Trevino, 969 S.W.2d at 953. The trial court
also has discretion to craft other remedies it deems appropriate in light of the particular facts of an
individual case, including the submission of a spoliation instruction to the jury. Id.

In accordance with our well-settled precedent on remedying discovery abuse, however, the
remedy must have a direct relationship to the act of spoliation and may not be excessive. See
TransAmerican, 811 S.W.2d at 917. In other words, the remedy crafted by the trial court must be
proportionate when weighing the culpability of the spoliating party and the prejudice to the
nonspoliating party. See Schmid v. Milwaukee Elec. Tool Corp., 13 F.3d 76, 79 (3d Cir. 1994) (in
crafting a remedy for spoliation, assessing (1) the degree of fault of party who failed to preserve

evidence, (2) the degree of prejudice suffered by the opposing party, and (3) whether there is a lesser

8 It follows that a party does not breach its duty to preserve relevant evidence if such evidence is lost or
destroyed through no fault of the party from whom the evidence is sought, such as by an act of God. Given that
spoliation sanctions, while primarily remedial, also serve a punitive purpose, they are not appropriately imposed against
an innocent party, regardless of the extent to which another party is prejudiced. See Trevino, 969 S.W.2d at 957 (Baker,
J., concurring) (comparing the “culpable” spoliating party with the “innocent” nonspoliating party).
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sanction that will avoid substantial unfairness to the opposing party); Maria Perez Crist, Preserving
the Duty to Preserve: The Increasing Vulnerability of Electronic Information, 58 S.C.L.Rev. 7, 44
(2006) (noting that federal courts generally follow the three-part test outlined in Scimid in
determining the appropriate sanction for spoliation). This logically follows from the remedial
purpose undergirding the imposition of a spoliation remedy under Texas law, which is to restore the
parties to a rough approximation of their positions if all evidence were available. See Wal-Mart
Stores, 106 S.W.3d at 721.

The courts of appeals evaluate prejudice largely on the considerations Justice Baker espoused
in his Trevino concurrence.’ These include the relevance of the spoliated evidence to key issues in
the case, the harmful effect of the evidence on the spoliating party’s case (or, conversely, whether
the evidence would have been helpful to the nonspoliating party’s case), and whether the spoliated
evidence was cumulative of other competent evidence that may be used instead of the spoliated
evidence. Trevino, 969 S.W.2d at 958 (Baker, J., concurring); see, e.g., Offshore Pipelines, Inc. v.
Schooley, 984 S.W.2d 654, 666 (Tex. App.—Houston [1st Dist.] 1998, no pet.). These factors have
proved workable in the courts of appeals, are similar to the test followed by federal courts, and
provide guidance to the trial courts in analyzing prejudice in a specific case. See, e.g., Rimkus
Consulting Group, Inc. v. Cammarata, 688 F. Supp. 2d 598, 615-16 (S.D. Tex. 2010) (discussing

the prejudice factor of adverse inference analysis). Accordingly, we adopt them.

% Justice Baker opined that prejudice should be analyzed both as a yes-or-no element of spoliation and as a
factor in imposing a remedy. Trevino, 969 S.W.2d at 955-58 (Baker, J., concurring). We think this two-step analysis
is unnecessary and that analyzing prejudice as a key factor in imposing a spoliation remedy contemplates that some
degree of prejudice is required for the nonspoliating party to be entitled to a remedy.
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In light of the difficulty of conducting a prejudice analysis based on evidence that is no longer
available for review, we recognize that a party’s intentional destruction of evidence®® may, “[a]bsent
evidence to the contrary,” be sufficient by itself to support a finding that the spoliated evidence is
both relevant and harmful to the spoliating party. See Trevino, 969 S.W.2d at 958 (Baker, J.,
concurring). This flows from the common-law spoliation presumption that all things are presumed
against the wrongdoer.™* Conversely, negligent spoliation could not be enough to support such a
finding without “some proof about what the destroyed evidence would show.”*? Id. In any event,
the trial court should of course consider all evidence bearing on the factors associated with
evaluating prejudice to the nonspoliating party. 1d.

We note, however, that a trial court should exercise caution in evaluating the final prejudice
factor, which accounts for the existence of cumulative evidence. For example, a spoliating party
might argue that no prejudice resulted from spoliation of a video of an incident because there is also
eyewitness testimony regarding the incident. But many of the inherent problems with such
testimony—inaccurate memory, poor eyesight, bias, etc.—are simply not present with a video
recording. Again, a picture is often worth a thousand words. The same can be true with respect to

testimony regarding the contents of a destroyed document, compared to the document itself. The

10 we discuss in detail below what is required to demonstrate that a party “intentionally” spoliated evidence.

1 Some federal courts endorse this viewpoint as well. See, e.g., Residential Funding Corp. v. DeGeorge Fin.
Corp., 306 F.3d 99, 109 (2d Cir. 2002).

12 This does not mean that the contents of the missing evidence must be conclusively proven, as they can be
demonstrated through circumstantial evidence. See, e.g., Byrnie v. Town of Cromwell, Bd. of Educ., 243 F.3d 93, 110
(2d Cir. 2001) (observing that “a party seeking an adverse inference may rely on circumstantial evidence to suggest the
contents of destroyed evidence™); Reece, 81 S.W.3d at 817 (noting that circumstantial evidence may establish a factwhen
that fact is “inferred from other facts proved in the case”) (citation and internal quotation marks omitted).
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differences in kind and quality between the available evidence and the spoliated evidence will thus
be a key factor in analyzing prejudice to the nonspoliating party.
C. Spoliation Instruction as a Remedy

Having laid out the general framework governing spoliation findings and remedies, we turn
to the particular remedy at issue in this case—the submission of an instruction to the jury to presume
that the missing evidence would have been unfavorable to the spoliator. Though we have generally
described the purpose of a spoliation remedy in remedial rather than punitive terms, see Wal-Mart
Stores, 106 S.W.3d at 721, a spoliation instruction is still inherently a sanction, see Trevino, 969
S.W.2d at 953.* Further, it is among the harshest sanctions a trial court may utilize to remedy an
act of spoliation. See, e.g., Zubulake, 220 F.R.D. at 220 (describing a spoliation instruction as “an
extreme sanction” that “should not be given lightly”); Rimkus Consulting Group, Inc., 688 F. Supp.
2d at 619 (characterizing a spoliation instruction *“as among the most severe sanctions a court can
administer”). Because a spoliation instruction has the propensity to tilt a trial in favor of a
nonspoliating party, it can, in some sense, be tantamount to a death-penalty sanction. See Wal-Mart
Stores, 106 S.\W.3d at 724; TransAmerican, 811 S.\W.2d at 917-18; Zubulake, 220 F.R.D. at 219-20.
At the same time, the destruction of relevant evidence can also unfairly skew the outcome of a trial.
Thus, improper use of a spoliation instruction can deprive either party of the right to a fair trial on
the merits of the case. It follows that an instruction should be available to address spoliation in

certain circumstances, but should be used cautiously. See TransAmerican, 811 S.W.2d at 917.

18 See also, e.g., Beaven v. U.S. Dep’t of Justice, 622 F.3d 540, 553 (6th Cir. 2010) (describing an adverse
inference instruction as a sanction); Hodge v. Wal-Mart Stores, Inc., 360 F.3d 446, 449 (4th Cir. 2004) (same).
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1. Culpability

The competing considerations outlined above have led courts to grapple with the specific
issue of whether a spoliation instruction can ever be an appropriate remedy for negligent spoliation.
Though the issue has split both federal and state courts,* there has been little discussion of this issue
in our courts of appeals,™ and we previously left open the question of the requisite culpable mental
state to warrant submission of a spoliation instruction. See Wal-Mart Stores, 106 S.W.3d at 722
(declining to decide whether a spoliation instruction is justified when evidence is unintentionally lost
or destroyed).

For several reasons, and with a narrow exception we will explain below, we conclude that
a party must intentionally spoliate evidence in order for a spoliation instruction to constitute an
appropriate remedy. Although some Texas courts of appeals have approved spoliation instructions
on the basis of negligent spoliation, this approach lacks a basis in Texas common law. See, e.g.,
Adobe Land Corp. v. Griffin, L.L.C., 236 S.W.3d 351, 360-61 (Tex. App.—Fort Worth 2007, pet.
denied). First, we have expressly stated that a spoliation instruction may be given when a party
deliberately destroys evidence. Cire, 134 S.W.3d at 843. Second, a person who merely negligently
destroys evidence lacks the state of mind of a “wrongdoer,” and it makes little sense to infer that a
party who only negligently lost or destroyed evidence did so because it was unfavorable to the

party’s case. Courts that allow a negligent state of mind to warrant the submission of a spoliation

14 See Margaret M. Koesel and Tracey L. Turnbull, Spoliation of Evidence: Sanctions and Remedies for
Destruction of Evidence in Civil Litigation 64—65 (Daniel F. Gourash ed., 2d ed. 2006).

15 See Simmons and Ritter, Texas’s Spoliation “Presumption”, 43 St. Mary’s L.J. at 757.
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instruction tend to reason that the need to deter and punish spoliation is a sufficient basis for the
instruction. See Koesel and Turnbull, Spoliation of Evidence: Sanctions and Remedies for
Destruction of Evidence in Civil Litigation, at 65-66. However, in Texas, the instruction is based
on the presumption of wrongdoing, so it follows that the more appropriate requirement is intent to
conceal or destroy discoverable evidence.

Our analysis of Rule 215 discovery sanctions in TransAmerican and its progeny, in which
we held that there must be a direct relationship between the offensive conduct and the sanction
imposed, and that the sanction may not be excessive, also compels our conclusion. TransAmerican,
811 S.W.2d at 917. As we observed, “sanctions that are so severe as to inhibit presentation of the
merits of a case should be reserved to address a party’s flagrant bad faith or counsel’s callous
disregard for the responsibilities of discovery under the rules.” Spohn Hosp. v. Mayer, 104 S.W.3d
878, 883 (Tex. 2003). Though TransAmerican specifically interpreted a requirement in Rule 215
that any sanction imposed be “just,” the spirit of its analysis applies equally in the context of
spoliation instructions. See TransAmerican, 811 S.W.2d at 917. To allow such a severe sanction
as a matter of course when a party has only negligently destroyed evidence is neither just nor
proportionate. /d.

Finally, our approach aligns with a majority of the federal courts of appeals. See United
States v. Laurent, 607 F.3d 895, 902-03 (1st Cir. 2010) (requiring bad faith for adverse inference
instruction); Henning v. Union Pac. R.R. Co., 530 F.3d 1206, 1219-20 (10th Cir. 2008)
(intentionality or bad faith necessary for spoliation instruction); Faas v. Sears, Roebuck & Co., 532

F.3d 633, 644 (7th Cir. 2008) (spoliator must intentionally destroy evidence in bad faith to warrant
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adverse inference instruction); Greyhound Lines, Inc. v. Wade, 485 F.3d 1032, 1035 (8th Cir. 2007)
(observing that a spoliation sanction requires a finding of intentional destruction that indicates a
desire to suppress the truth); Hodge, 360 F.3d at 450 (adverse inference instruction is only available
when the spoliating party knew the evidence was relevant to an issue at trial and his willful conduct
resulted in the evidence’s loss or destruction); King v. Ill. Cent. R.R., 337 F.3d 550, 556 (5th Cir.
2003) (nonspoliating party must show that spoliating party destroyed evidence in bad faith to
establish entitlement to an adverse inference); Penalty Kick Mgmt. Ltd. v. Coca Cola Co., 318 F.3d
1284, 1294 (11th Cir. 2003) (adverse inference may only be drawn when the failure to preserve
evidence is done in bad faith).** We believe this approach is consistent with our jurisprudence and
is the most practical in this era of complex electronic discovery.

Because of the significant consequences stemming from a finding that spoliation is
intentional, further discussion of the meaning of “intentional” in this context is warranted. By
“intentional” spoliation, often referenced as “bad faith” or “willful” spoliation, we mean that the
party acted with the subjective purpose of concealing or destroying discoverable evidence. This
includes the concept of “willful blindness,” which encompasses the scenario in which a party does

not directly destroy evidence known to be relevant and discoverable, but nonetheless “allows for its

% But see Beavem, 622 F.3d at 554 (adverse inference appropriate when a party destroys evidence knowingly
or negligently); Residential Funding Corp., 306 F.3d at 108 (same); Glover v. BIC Corp., 6 F.3d 1318, 1329 (9th Cir.
1993) (spoliation instruction may be given when spoliator acts with less than bad faith).
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destruction.”” Hebl, Spoliation of Electronically Stored Information, Good Faith, and Rule 37(e),
29 N. ILL. U. L. Rev. at 97-98.

Accordingly, we hold that a trial court’s finding of intentional spoliation pursuant to the
analysis set forth above is a necessary predicate to the proper submission of a spoliation instruction
to the jury. Inthe event the trial court makes such a finding and concludes, as with any sanction, that
a lesser remedy would be insufficient to ameliorate the prejudice caused by the spoliating party’s
conduct, the trial court is within its discretion in submitting an instruction. See TransAmerican, 811
S.W.2d at 917 (holding that, because a discovery sanction “should be no more severe than necessary
to satisfy its legitimate purposes,” the trial court must determine that lesser sanctions constitute an
insufficient remedy); Cire, 134 S.W.3d at 842 (holding that the trial court “must analyze the
available sanctions and offer a reasoned explanation as to the appropriateness of the sanction
imposed”).

2. Caveat Authorizing Instruction in Context of Negligent Spoliation
Our conclusion regarding the requisite state of mind to justify a jury instruction, however,

must include a narrow caveat. On rare occasions, a situation may arise in which a party’s negligent

7 The issue of willful blindness is especially acute in the context of automatic electronic deletion systems. A
party with control over one of these systems who intentionally allows relevant information to be erased can hardly be
said to have only negligently destroyed evidence, though we recognize the complexities of these determinations when
a potential litigant who controls massive volumes of electronic data is attempting to determine, prelitigation, which
information is likely to be discoverable. See, e.g., Hardaway, et al., E-Discovery’s Threat to Civil Litigation:
Reevaluating Rule 26 for the Digital Age, 63 RUTGERS L. REV. at 529 (discussing the “staggering costs” in discovery
because of the volumes of electronically stored information in computers and other databases around the country);
Wright, Note, Federal Rule of Civil Procedure 37(e): Spoiling the Spoliation Doctrine, 38 HOFSTRA L. REV. 793, 806
(2009) (discussing the discovery problems when electronically stored information is routinely deleted from a business’s
computers, and the need for courts to remedy spoliation while also remembering that “[i]n a world where the very act
of deletion is integral to normal operations, it is unfair to treat the inadvertent or negligent loss of [ESI] as indicative of
an intent to destroy evidence and to thereby infer spoliation”) (citation and internal quotation marks omitted).
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breach of its duty to reasonably preserve evidence irreparably prevents the nonspoliating party from
having any meaningful opportunity to present a claim or defense. See Wal-Mart Stores, 106 S.W.3d
at 721 (recognizing that “the loss or destruction of evidence may seriously impair a party’s ability
to present its case”). In such circumstances, the destruction or loss of the evidence, regardless of
motive, could completely subvert the factfinder’s ability to ascertain the truth.

The United States Court of Appeals for the Fourth Circuit has explained in detail the
rationale for occasionally imposing a severe sanction—in that case, dismissal—when evidence is
negligently destroyed. In Silvestri v. General Motors Corp., evidence spoliation deprived General
Motors of the only available evidence from which it could develop its defenses. 271 F.3d 583, 594
(4th Cir. 2001)."® The court recognized that, although negligence is generally an insufficient level
of culpability to warrant a severe spoliation sanction like an instruction, such a remedy may
nevertheless be justified if the prejudice to a party is “extraordinary, denying it the ability to
adequately defend its case.” Id. at 593.

Similarly, we do not believe a spoliation instruction would be excessive if the act of
spoliation, although merely negligent, so prejudices the nonspoliating party that it is irreparably
deprived of having any meaningful ability to present a claim or defense. See id. We therefore

conclude that, in this rare circumstance, a court should have the discretion to remedy such extreme

8 In Silvestri, the plaintiff sued General Motors following a motor vehicle accident, alleging the air bag in the
car he was driving had failed to deploy. 271 F.3d at 586. In anticipation of filing suit, the plaintiff’s attorney hired
experts to inspect the car and the crash site, but failed to notify General Motors of the accident for three years, by which
time the car had been sold and repaired. Id. at 587.
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and irreparable prejudice to the nonspoliating party with a spoliation instruction, even if the trial
court determines that the evidence was only negligently lost or destroyed.
D. Admission of Spoliation Evidence at Trial

An issue that commonly arises when a party is accused of spoliation is the admissibility of
evidence at trial relating to whether spoliation occurred and the culpability of the spoliating party.
Under the Texas Rules of Evidence, admissible evidence must be relevant, which is defined as
“having any tendency to make the existence of any fact that is of consequence to the determination
of the action more probable or less probable than it would be without the evidence.” Tex.R. EvID.
401. Further, atrial court may exclude even relevant evidence “if its probative value is substantially
outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by
considerations of undue delay, or needless presentation of cumulative evidence.” Tex.R.EviD.403.
The evidentiary issue presented here is whether evidence bearing solely on whether a party spoliated
evidence or the party’s degree of culpability in doing so relates to a “fact that is of consequence to
the determination of the action.” For the reasons set out below, we hold that it does not.

Our holding that the trial court, not the jury, bears responsibility for making the required
spoliation findings and imposing a remedy affects the propriety of admitting evidence regarding
spoliation at trial. Again, when a party requests spoliation sanctions, the trial court decides whether
the accused party owed and breached a duty to preserve relevant evidence, assesses the culpability
level of the spoliator, evaluates the prejudice suffered by the nonspoliating party, and imposes a
remedy. The evidence considered by the trial court in making these findings, however, often has no

bearing on the facts that are “of consequence to the determination of the action” from the jury’s
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perspective. Tex. R. EvID. 401. This lack of relevance is reinforced by our longstanding refusal to
recognize spoliation as an independent cause of action. Trevino, 969 S.W.2d at 952. Further, the
tendency of such evidence to skew the focus of the trial from the merits to the conduct of the
spoliating party raises a significant risk of both prejudice and confusion of the issues.

That said, we recognize that all references to missing evidence, whether lost due to a party’s
spoliation or missing for some other reason, cannot and should not be foreclosed. For example, to
the extent permitted by the Texas Rules of Evidence, parties may present indirect evidence to attempt
to prove the contents of missing evidence that is otherwise relevant to a claim or defense, such as
a person’s testimony about the content of a missing document, photo, or recording. See TEX. R.
Evip. 1002 (noting the general rule that an original writing, recording, or photograph is required to
prove the content thereof); see also, e.g., TEX. R. EvID. 1004(a) (noting an exception to the general
rule when the originals are lost or destroyed, “unless the proponent lost or destroyed them in bad
faith”). However, there is no basis on which to allow the jury to hear evidence that is unrelated to
the merits of the case, but serves only to highlight the spoliating party’s breach and culpability.
While such evidence may be central to the trial court’s spoliation findings, it has no bearing on the
issues to be resolved by the jury.

ITI. Application

We review a trial court’s imposition of a spoliation remedy, including the submission of a
spoliation instruction to the jury, for an abuse of discretion. Wal-Mart Stores, 106 S.W.3d at 723,;
Walker v. Packer, 827 S.W.2d 833, 839-40 (Tex. 1992) (trial court’s factual findings reviewed for

abuse of discretion). We similarly evaluate the court’s admission of evidence under an abuse-of-
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discretion standard. U-Haul Int’l, Inc. v. Waldrip, 380 S.W.3d 118, 132 (Tex. 2012). The trial court
in this case admitted evidence at trial regarding Brookshire Brothers’ alleged spoliation of video
footage and, as noted above, submitted the spoliation issue to the jury in the following instruction:

In this case, Brookshire Brothers permitted its video surveillance system to record

over certain portions of the store surveillance video of the day of the occurrence in

question. If you find that Brookshire Brothers knew or reasonably should have

known that such portions of the store video not preserved contained relevant
evidence to the issues in this case, and its non-preservation has not been satisfactorily
explained, then you are instructed that you may consider such evidence would have

been unfavorable to Brookshire Brothers.

Under the analysis set forth herein, both the admission of such evidence and the submission of the
instruction were improper.

Further, based on our review of the considerable amount of record evidence surrounding the
spoliation issue, we hold that the submission of a spoliation instruction in any form was an abuse
of discretion. Assuming without deciding that Brookshire Brothers had and breached a duty to
reasonably preserve evidence by saving an insufficient amount of video footage before allowing the
additional footage to be erased, prejudicing Aldridge, there is no evidence that it did so with the
requisite intent to conceal or destroy relevant evidence or that Aldridge was irreparably deprived of
any meaningful ability to present his claim.

Shortly after Aldridge reported his fall, Gilmer instructed an assistant manager to review
video footage from the day of the fall and to preserve any footage showing the fall as well as several
minutes before the fall. As a result, Brookshire Brothers saved footage that showed Aldridge

entering the store and continued until approximately one minute after he fell. Gilmer testified that,

when he made the decision regarding the amount of footage to save, he did not believe any additional
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footage would be relevant and did not anticipate a lawsuit. A few days after the incident, Aldridge
requested video footage of “the fall,” which had already been preserved, but did not request any other
footage. Although Aldridge’s attorney requested additional footage almost a year later, there is no
evidence that such a request was made when that footage was still available.™

Tyler, the employee who copied the video, testified that he began watching the footage at the
5:00 p.m. time stamp, which corresponded with the approximate time of the incident,” and “played
it from there.” There is no evidence that a Brookshire Brothers employee viewed any additional
footage from that day other than the eight preserved minutes. In turn, there is no indication that the
decision regarding the amount of footage to save was based in any way on what the additional
footage would have shown. Had Brookshire Brothers allowed al/ footage of the incident to be
destroyed, the outcome might be different. But there is simply no evidence that Brookshire Brothers
saved the amount of footage that it did in a purposeful effort to conceal relevant evidence. To the
contrary, it is undisputed that Brookshire Brothers preserved exactly what it was asked to

preserve—footage of the fall.*

1% We are in no way suggesting that parties may immunize themselves from the consequences of evidence
spoliation by hiding behind unreasonable limited-duration retention policies. Our opinion today does not address the
reasonableness of Brookshire Brothers’ policy, which is not challenged. Rather, we review whether the amount of video
footage Brookshire Brothers chose to preserve was sufficient.

2 The preserved video starts at 5:01 p.m. and ends at just before 5:09 p.m. It shows that Aldridge entered the
store at about 5:02 p.m. and fell just before 5:08 p.m.

2 The dissentspeculates about what the deleted video would have shown in concluding that Brookshire Brothers
engaged in willful blindness. Minimizing the fact that the area of the fall was obscured by a table covered with a cloth
that extended to the floor and the fact that the low quality of the video makes details very difficult to discern, the dissent
would improperly assume, based on speculation rather than evidence, that Brookshire Brothers knew what the video
would or even could have shown, particularly with respect to how long the substance was on the floor before Aldridge
slipped and fell.

27

000144



Further, any prejudice to Aldridge resulting from Brookshire Brothers’ failure to preserve
additional video footage did not rise to the rare level required to justify an instruction in the absence
of intentional spoliation. This narrow exception to the intent requirement is meant to address
situations akin to those presented in Silvestri, in which the only available evidence from which
General Motors could develop its defenses—the car in which an air bag allegedly failed to
deploy—was irreparably altered before General Motors even had a chance to examine it. See
Silvestri, 271 F.3d at 594. By contrast, in this case, even without the missing video footage, other
evidence was available to Aldridge to prove the elements of his slip-and-fall claim.

Again, the portion of the video showing the fall, several minutes before the fall, and one
minute after the fall was preserved and shown to the jury at trial. The video showed the activity
around the area of the fall, including the actions of various store employees, during this period of
time. Aldridge also presented Brookshire Brothers’ incident report confirming its conclusion that
Aldridge had slipped in grease that leaked out of a container by the Grab-N-Go, which was located
near the area of the fall. Finally, Aldridge himself testified at length about the circumstances
surrounding his fall. Based on all the available evidence, we hold that Brookshire Brothers’ failure
to preserve additional video footage did not irreparably deprive Aldridge of any meaningful ability
to present his claim.

We therefore hold that the trial court abused its discretion in submitting a spoliation
instruction. Further, the trial court erred in admitting evidence of the circumstances surrounding the
failure to preserve additional video footage, though only to the extent such evidence was unrelated

to the merits and served principally to highlight Brookshire Brothers’ culpability. For example,
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nonspeculative testimony relating to what the missing video would have shown, such as the
testimony about the cleanup, was not problematic. Further, because a portion of the video was
preserved and presented at trial, some degree of questioning about the creation of the video was
reasonably pursued as background for its introduction to the jury. However, testimony that is
relevant only to the issues of whether Brookshire Brothers breached a duty to preserve evidence or
acted with the requisite intent was improperly admitted.

The trial court’s error is reversible, however, only if it “probably caused the rendition of an
improper judgment.” Tex.R. App.P. 61.1(a); see also Nissan Motor Co. v. Armstrong, 145 S.W.3d
131, 144 (Tex. 2004) (in determining whether erroneous admission of evidence is harmful, “[w]e
review the entire record, and require the complaining party to demonstrate that the judgment turns
on the particular evidence admitted”). In Wal-Mart Stores, we noted that “if a spoliation instruction
should not have been given, the likelihood of harm from the erroneous instruction is substantial,
particularly when the case is closely contested.” 106 S.W.3d at 724. Such a likelihood of harm
existed in this case.

The instruction capped off a trial in which both liability and the extent of Aldridge’s damages
were closely contested and in which significant emphasis was placed on the spoliation issue. In
opening and closing arguments, Aldridge’s attorney accused Brookshire Brothers of destroying the
tape, hiding evidence, and acting deceptively. Gilmer was questioned extensively about his
motivation in preserving part of the video. The presentation of the spoliation issue to the jury also
led the trial court to admit evidence regarding Brookshire Brothers’ payment of a portion of

Aldridge’s medical expenses, even though such evidence was otherwise inadmissible. TEx.R.EviID.
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409. Further, the preserved video footage suggests the highly speculative nature of a presumption
that additional footage would have been harmful to Brookshire Brothers. The video is of poor
quality, and the area of the fall is far from the camera and was obscured by a table covered with a
cloth that extended to the floor. On this record, particularly when considered in conjunction with
our holding in Wal-Mart Stores that an improper spoliation instruction presents a substantial
likelihood of harm, it is “very difficult to overlook the likely impact” of the spoliation evidence and
the instruction. Kia Motors Corp.v. Ruiz, __ SW.3d __,  (Tex.2014). Accordingly, we hold
that the trial court’s error probably caused the rendition of an improper judgment, and we reverse
the judgment of the court of appeals.

We note that this case highlights the need for guidelines and clarity in our spoliation
jurisprudence, as the record reflects the significant effect that the spoliation allegations had on the
course of this trial. Indeed, this case typifies the manner in which the focus of the trial can
impermissibly shift from the merits of the case to the spoliating conduct when such guidance is
missing. Because spoliation is not directly addressed in either our rules of evidence or our rules of
procedure, courts must fill in the gaps to maintain the consistency and predictability that is basic to
the rule of law in our society. The continued development of the State’s common law, in which we
engage today, is not only the province—but the responsibility—of this Court.

IV. Legal Sufficiency Challenge

Finally, we address Brookshire Brothers’ assertion that it is entitled to rendition of judgment

in its favor on legal sufficiency grounds. Brookshire Brothers argues that, regardless of whether the

spoliation instruction is taken into account, the evidence is legally insufficient to support the
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constructive notice element of Aldridge’s claim. One of the grounds on which we will uphold a legal
sufficiency challenge is if ““the evidence offered to prove a vital fact is no more than a scintilla.””

Akin, Gump, Strauss, Hauer & Feld, L.L.P. v. Nat’l Dev. & Research Corp., 299 S.W.3d 106, 115
(Tex. 2009) (quoting Merrell Dow Pharms., Inc. v. Havner, 953 S.W.2d 706, 711 (Tex. 1997)).

“Evidence does not exceed a scintilla if it is so weak as to do no more than create a mere surmise
or suspicion that the fact exists.” Id. (citation and quotation marks omitted). In reviewing evidence
in the context of a legal sufficiency challenge, “we credit evidence that supports the verdict if
reasonable jurors could have done so and disregard contrary evidence unless reasonable jurors could
not have done so.” Id.

As is relevant here, to show Brookshire Brothers had constructive notice of the “condition”
(i.e., aslippery substance on the floor), Aldridge had to prove that “it is more likely than not that the
condition existed long enough to give the premises owner a reasonable opportunity to discover it.”
Reece, 81 S.W.3d at 814. Temporal evidence is the best indicator of whether the owner could have
discovered and remedied the condition. /d. at 816.

As noted above, the exact area of the floor where Aldridge fell was obscured by a table in
the video footage that was preserved, but the video does not appear to show a spill or leak occurring
during the seven minutes before the fall. Tyler testified that substances reasonably should not remain
on the floor of the store for longer than five minutes without being noticed and cleaned up. The
video showed store employees walking past the area approximately three minutes and five minutes
before Aldridge fell. It also showed an employee signaling for help to clean up the spill right before

the video ended, suggesting the spill was too large to be cleaned by paper towels. This evidence,
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even without the spoliation instruction, amounts to more than a scintilla favoring a finding that
Brookshire Brothers had constructive notice of the condition.*
V. Conclusion
We hold that the trial court abused its discretion in submitting a spoliation instruction
because there is no evidence that Brookshire Brothers intentionally concealed or destroyed the video
in question or that Aldridge was deprived of any meaningful ability to present his claim to the jury
attrial. Accordingly, we reverse the court of appeals’ judgment and remand the case to the trial court

for a new trial in accordance with this opinion.

Debra H. Lehrmann
Justice

OPINION DELIVERED: July 3, 2014

22 As we noted recently in Kia Motors Corp., our review of the evidence in evaluating a legal sufficiency
challenge is much narrower than our review in determining whether the trial court’s error probably caused the rendition
of an improper judgment. S.W.3d at ___. Our holding that the evidence is legally sufficient to support the verdict

is thus fully consistent with our determination that the trial court’s spoliation errors were harmful.
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IN THE SUPREME COURT OF TEXAS

No. 10-0846

BROOKSHIRE BROTHERS, LTD., PETITIONER,

V.

JERRY ALDRIDGE, RESPONDENT

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE TWELFTH DISTRICT OF TEXAS

JusTice GuzmAN, joined by JusTice DevINE and JusTiCcE BROWN, dissenting.

Courts exist as a mechanism for administering justice and arriving at truth. Spoliation,
whether done negligently or intentionally, jeopardizes this essential function and cannot be
condoned. Today, the Court articulates a spoliation framework that departs in significant ways from
decades of spoliation jurisprudence as developed by our capable courts of appeals. In doing so, the
Court places substantial limits on the trial court’s discretion in crafting an appropriate remedy for
acts of spoliation, and articulates a standard that, as applied by the Court, may permit the destruction
of relevant evidence so long as it is—in name—done in accordance with a stated retention policy.
Because | do not believe the Court’s framework provides trial courts with the necessary discretion
to appropriately remedy the wrongful destruction of evidence in an era where limited duration

retention policies have become the norm, I respectfully dissent.
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I. Background

Jerry Aldridge slipped and fell while shopping at a Brookshire Brothers grocery store on
September 2, 2004. Though initially unaware of the extent of his injury, Aldridge suffered a
substantial spinal injury as a result of the fall. He sought medical attention later that day. On
September 7, 2004, Aldridge returned to the store and reported his injuries to Jon Tyler, the store
manager trainee on duty at the time. Tyler completed a customer incident report documenting
Aldridge’s fall.

Additionally, store surveillance cameras captured footage of the fall. After Aldridge reported
the incident to Tyler, Robert Gilmer, the Vice President of Human Resources and Risk Management
for Brookshire Brothers, instructed Tyler to view the surveillance video. Despite notice of the
accident and the availability of footage covering the entire day of Aldridge’s fall, Gilmer chose to
copy and save only an eight-minute segment of footage, beginning just before Aldridge entered the
store and concluding just after his fall.

Although Aldridge had yet to file a lawsuit, he requested a copy of the footage of his fall on
September 13—Iess than one week after reporting his injuries. In a letter dated September 14, Gina
Sorrell of Brookshire Brothers’ claims department wrote to Aldridge and notified him that “[a]s a
token . . . for being such a valuable customer,” Brookshire Brothers agreed to pay for Aldridge’s
“first initial medical aid bill along with a follow-up visit and prescriptions for those visits.” In a
subsequent letter dated September 29, though Sorrell explained that Brookshire Brothers would

additionally cover the costs of a visit with a neurosurgeon and “several weeks of physical therapy
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along with the prescriptions,” she indicated Brookshire Brothers would not comply with Aldridge’s
request for a copy of the footage of his fall because she “only ha[d] one copy at this time.” Shortly
thereafter, Brookshire Brothers allowed the tape containing the entire day’s worth of footage, with
the exception of the eight-minute segment showing Aldridge’s fall, to automatically erase, rendering
it unable to comply with Aldridge’s request when he did file suit.?

Brookshire Brothers continued to cover Aldridge’s medical expenses for nearly a year until
June 2005, when Gilmer “re-reviewed the video recording” and determined that Brookshire Brothers
would deny any responsibility with respect to Aldridge’s claim. Aldridge retained an attorney, who
requested a copy of the video referenced in Gilmer’s June 2005 letter declining Aldridge coverage.
Brookshire Brothers provided the eight minutes of footage covering the fall. But when Aldridge’s
attorney requested copies of additional surveillance footage beyond the preserved eight minutes
(specifically, from 4:00pm until 6:30pm on the day of the incident), Brookshire Brothers declined
to provide the footage. And, rather than explaining that the footage had been automatically recorded-
over pursuant to a standard and routine practice, Gilmer stated:

The video you have requested does not focus on the area where Mr. Aldrige “fell.”
Please understand that short of litigation, | have been reasonably generous in what

! Brookshire Brothers has a routine practice of covering the costs of an initial doctor’s appointment and
prescriptions. However, testimony at trial indicated that it was not routine practice for Brookshire Brothers to pay for
the cost of a referral to a neurosurgeon and several weeks of physical therapy, as the September 29 letter indicated
Brookshire Brothers would cover. Thus, on September 29, when the entirety of the September 2 footage was still
available, Brookshire Brothers’ claims department had agreed to cover the costs of more than the routine initial doctor’s
appointment.

2 Gilmer testified that Brookshire Brothers’ surveillance cameras are “on a clock,” and the footage is recorded
over every thirty-one days. Thus, the entirety of the September 2 video footage was presumably recorded over sometime
in the beginning of October, roughly three weeks after Aldridge filed a customer incident report with Brookshire
Brothers.
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I have provided thus far. It is a “slip & fall” case. Seems we know how these

ultimately resolve. If you decide to pursue a legal action on behalf of your client, you

are well aware that we would be obligated to furnish certain information at that time.

We are not going to assist you further in helping you build your case.

When asked at trial why Brookshire Brothers allowed the footage to be erased, Gilmer
testified he saved the selected eight minutes of video simply to verify Aldridge had actually fallen
and that he “didn’t get what [he] got in anticipation of this trial” because “[i]t wasn’t a lawsuit when
it happened.” But Gilmer also acknowledged his awareness of the fact that a key issue in slip-and-
fall cases is whether a store employee knew or reasonably should have known that a substance was
on the floor. In fact, at the time of trial, Gilmer testified that he had over four decades of experience
working in the grocery store business, eighteen years of which he worked in the risk management
department overseeing Brookshire Brothers’ litigation. Despite Gilmer’s knowledge and experience
regarding slip-and-fall litigation, despite Aldridge’s request for a copy of the footage of his fall less
than two weeks after the fall occurred, and despite Brookshire Brothers’ September 29 authorization
of payment for Aldridge’s medical expenses above and beyond the company’s routine practice, the
sole reason Gilmer provided for failing to preserve any more of the video was that he believed the

rest of the footage “wasn’t relevant” and that he “didn’t know there was going to be a case” at the

time the rest of the footage was automatically erased.’

® Of course, Brookshire Brothers’ duty to preserve the footage is not limited to whether Gilmer knew “there was
going to be a case;” rather, as we articulated in Wal-Mart Stores, Inc. v. Johnson, the relevant inquiry in determining
whether there was in fact a duty to preserve evidence is whether Gilmer “[knew] or reasonably should [have known]
that there [was] a substantial chance that a claim will be filed and that evidence in [Brookshire Brothers’] possession
or control will be material and relevant to that claim.” 106 S.W.3d 718, 722 (Tex. 2003) (emphases added).
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Arguing that the additional footage would have been helpful to the key issue of whether the
substance was on the floor long enough for the employees of Brookshire Brothers to reasonably have
discovered it, Aldridge moved for a spoliation instruction at trial.* The trial court allowed evidence
of the spoliation to be admitted at trial and submitted an instruction to the jury. This instruction was
one of the milder spoliation instructions, allowing, but not requiring, the jury to presume harm if the
jury found Brookshire Brothers had spoliated evidence.> The jury returned a verdict in favor of
Aldridge and awarded damages to compensate Aldridge for medical expenses and lost earning
capacity.® The court of appeals affirmed.

II. A Significant Departure from “Broad Discretion”

Today, the Court eliminates a core component of our spoliation jurisprudence: the trial
court’s broad discretion in constructing an effective remedy. In Trevino v. Ortega, we specifically
noted “there is no one remedy that is appropriate for every incidence of spoliation; the trial court

must respond appropriately based upon the particular facts of each individual case.” 969 S.W.2d

4 Additionally, Aldridge’s attorney argued, and Gilmer agreed, that “the video [Brookshire Brothers] had before
itwas erased would have shown someone standing at that area, getting some help, and cleaning up [the] chicken grease.”
Though itis undisputed the view of the floor itself was obscured by a table in the video, surveillance footage of the clean-
up process could have provided evidence of the size of the spill by revealing, for example, the number of employees and
the amount of time it took to clean up the spill.

% Specifically, the trial court instructed the jury:

If you find that Brookshire Brothers knew or reasonably should have known that such portions of the
store video not preserved contained relevant evidence to the issues in this case, and its non-
preservation has not been satisfactorily explained, then you are instructed that you may consider such
evidence would have been unfavorable to Brookshire Brothers.

® Notably, the jury awarded damages solely to compensate Aldridge for past and future medical expenses and
past and future loss of earning capacity. It did not award Aldridge damages for physical pain and suffering, mental

anguish, or physical impairment—so-called “soft” damages—casting doubt on the Court’s presumption that the jury was
unfairly prejudiced or inflamed by the presentation of the spoliation issue.
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950, 953 (Tex. 1998). And in Wal-Mart Stores, Inc. v. Johnson, we likewise explained “[a] trial
judge should have discretion to fashion an appropriate remedy to restore the parties to a rough
approximation of their positions if all evidence were available.” 106 S.W.3d 718, 721 (Tex. 2003).
Before today’s decision, trial courts did possess the discretion to effectively craft spoliation remedies
befitting of the particular facts and circumstances of each individual case.

Trial courts have had the ability to address the spoliation of evidence in a variety of
circumstances precisely because the spoliation remedies at a trial court’s disposal vary in severity.
For instance, the court might allow recovery of the fees and expenses resulting from the spoliation,
exclude evidence adduced from spoliated evidence, or hold a party in contempt. See TEX. R. Civ.
P. 215.2; Trevino, 969 S.W.2d at 959 (Baker, J., concurring). In particularly egregious cases of
spoliation, the court may even strike pleadings or dismiss claims or defenses. Trevino, 969 S.W.2d
at 959. And, before today, a trial court also had the option of allowing discussion of spoliation at
trial, Lively v. Blackwell, 51 S.W.3d 637, 641 (Tex. App.—Tyler 2001, pet. denied), or submitting
any one of the following varieties of jury instructions:

(1) The jury may presume evidence is harmful if'it finds intentional spoliation, Ordonez v.

M.W. McCurdy & Co.,984 S.W.2d 264, 273 (Tex. App.—Houston [1st Dist.] 1998, no pet.);

(2) The jury must presume evidence is harmful if'it finds intentional spoliation, Wal-Mart

Stores, 106 S.W.3d at 721;

(3) That intentional spoliation has occurred, and the jury may presume the evidence is

harmful, id.; or
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(4) That intentional spoliation has occurred, and the jury must presume the evidence is

harmful, Trevino, 969 S.W.2d at 952.

Though the Court purports to “enunciate with greater clarity . . . the parameters of a trial
court’s discretion to impose a remedy upon a finding of spoliation,”  S.W.3d at __, in effect the
Court imposes new and significant restrictions on the trial court’s discretion to submit a spoliation
instruction to the jury. In essence, after today, trial courts may submit one, and only one spoliation
instruction to the jury: an instruction that the trial court has found intentional spoliation has occurred,
and therefore the jury must presume the evidence is harmful. All “milder” instructions, which permit
the jury to exercise its judgment regarding the potential harm of the lost evidence to the spoliator’s
case, would require the jury to weigh the evidence of spoliation. This becomes an impossible task
after the Court has concluded that, because of “the tendency of such evidence to skew the focus of
the trial from the merits,” such evidence of spoliation is inadmissible at trial. _ SW.3dat __." At
bottom, the trial court’s discretion is eliminated: it may only issue one instruction (requiring the jury
to presume harm) and only in rare circumstances (when the court has found (1) the spoliating party
acted with specific intent to conceal discoverable evidence and no lesser remedy will suffice to
overcome the prejudice the spoliation caused, or (2) a party negligently failed to preserve evidence
and the nonspoliating party has been irreparably deprived of any meaningful opportunity to present

a claim or defense).

" The Court hedges its conclusion regarding the admissibility of evidence, explaining that “we recognize that
all references to missing evidence, whether lost due to a party’s spoliation or missing for some other reason, cannot and
should not be foreclosed.” __ S.W.3d at __. But the Court’s holding still deprives the trial court of the discretion to
submit questions regarding spoliation issues to the jury and curtails the ability of the trial court to utilize the Rules of
Evidence to ensure juries are not exposed to unduly prejudicial evidence.
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This narrowing of the trial court’s discretion stems from the Court’s conclusion that
spoliation instructions inappropriately shift the focus of the trial from the merits of the case to the
spoliation. Though the Court assumes the admission of evidence regarding spoliation will wrongly
shift the focus of litigation away from the merits of a case, it provides no evidence that this has been
a significant problem in Texas, and certainly no evidence that the problem is so widespread as to
require the displacement of decades of Texas spoliation jurisprudence affording trial courts broad
discretion.® And although there is some risk that spoliation issues could shift the focus of litigation
away from the merits of the case, the Court fails to indicate how restricting the trial court’s discretion
would mitigate this risk.

On the contrary, Texas already has a framework providing guidance for trial courts in
determining whether the jury may hear evidence of spoliation: the Texas Rules of Evidence. Despite
the admittedly fact-specific nature of cases involving spoliation, the Court concludes that such issues
are better resolved by a blanket rule that spoliation evidence is per se inadmissible at trial. But the
Rules of Evidence exist so that the Court need not engage in developing specific rules of
admissibility for each type of evidence a trial court might encounter, recognizing the value of
affording trial courts flexibility in making context-specific evidentiary rulings. Under Rule 402,
irrelevant evidence is inadmissible. Tex.R.Evip. 402. And under Rule 403, relevant evidence may

nevertheless be excluded if its probative value is substantially outweighed by, inter alia, the danger

8 As articulated above, our jurisprudence has allowed trial courts to craft spoliation instructions that permit the
jury to make certain spoliation findings. See Wal-Mart Stores, 106 S.W.3d at 721 (“The instruction informed the jury
that it must presume that the missing reindeer would have harmed Wal-Mart’s case if'the jury concluded that Wal-Mart
disposed of the reindeer after it knew or should have known that they would be evidence in the case. Such an instruction
is a common remedy for spoliation, with roots going back to the English common law.” (emphasis added)).
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of unfair prejudice, confusion of the issues, or misleading the jury. Tex.R. EviDp. 403. There is no
indication that our trial courts are unable to appropriately apply Rules 402 and 403 to determine the
admissibility of spoliation evidence, and | would not so lightly displace it.

Despite the benefits of affording trial courts broad discretion and the absence of evidence
indicating that Texas trial courts are regularly abusing that discretion, the Court concludes that it
must depart from this well-established precedent and significantly limit such discretion. Now, trial
courts are stripped of their discretion to decide which spoliation instruction is appropriate and no

longer have the option of allowing the jury to resolve factual disputes concerning spoliation.’

® The Court maintains that its framework is in accordance with the majority of federal courts of appeals, but the
majority of federal circuits also afford district courts discretion as to whether evidence of spoliation is admitted at trial
and allow for a permissive (rather than mandatory) jury instruction. See, e.g., Flagg v. City of Detroit, 715 F.3d 165,
178 (6th Cir. 2013) (“Whether an adverse inference is permissive or mandatory is determined on a case-by-case basis,
corresponding in part to the sanctioned party’s degree of fault.”); Johnson v. Wells Fargo Home Mortg., Inc., 635 F.3d
401, 422 (9th Cir. 2011) (“[T]he District Court’s sanction, which permits the jury to decide if any documents were
destroyed . . . strikes us as precisely the kind of flexible and resourceful sanction order that district judges should be
encouraged to craft.”); Henning v. Union Pac. R.R. Co.,530 F.3d 1206, 1219-20 (10th Cir. 2008) (explaining that “[a]n
adverse inference is a powerful sanction as it . . . ‘necessarily opens the door to a certain degree of speculation by the
jury, which is admonished that it may infer the presence of damaging information in the unknown contents of an erased
audiotape’” (citing Morris v. Union Pac. R.R., 373 F.3d 896, 900-01 (8th Cir. 2004))); Stevenson v. Union Pac. R.R.
Co., 354 F.3d 739, 746-48 (8th Cir. 2004) (finding no abuse of discretion in the district court’s instruction to the jury
that “[y]Jou may, but are not required to, assume that the contents of the voice tape and track inspection records would
have been adverse, or detrimental, to the defendant”); United States v. Wise, 221 F.3d 140, 156 (5th Cir. 2000) (“A
district court has discretion to admit evidence of spoliation and to instruct the jury on adverse inferences.”); Blinzler v.
Marriott Int’l, Inc., 81 F.3d 1148, 1159 (1st Cir. 1996) (“The defendant also chastises the court for admitting evidence
of another missing record . ... Once again, the ruling cannot be faulted. The defendant had no good explanation for
the missing log, and the jury was entitled to infer that the defendant destroyed it in bad faith.”); Vodusek v. Bayliner
Marine Corp., 71 F.3d 148, 157 (4th Cir. 1995) (“We conclude that the district court acted within its discretion in
permitting the jury to draw an adverse inference if it found that Vodusek . . . caused destruction or loss of relevant
evidence.”); Schmid v. Milwaukee Elec. Tool Corp., 13 F.3d 76, 78 (3d Cir. 1994) (“The admissibility of spoliation
evidence and the propriety of the spoliation inference iswell established in most jurisdictions.”); see also Pension Comm.
of Univ. of Montreal Pension Plan v. Banc of Am. Sec., 685 F. Supp. 2d 456, 470 (S.D.N.Y. 2010), abrogated on other
grounds by Chinv. Port Auth. of N.Y. & N.J., 685 F.3d 135 (2d Cir. 2012) (“The least harsh instruction permits (but does
not require) a jury to presume that the lost evidence is both relevant and favorable to the innocent party.”).
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Because | do not believe the Court has laid the foundation to support this substantial departure from
settled spoliation jurisprudence, | cannot join its opinion.
IT1. Willful Blindness

In addition to depriving trial courts of the substantial discretion they once exercised in
remedying spoliation, the Court’s framework—more specifically, the manner in which the Court’s
framework is applied—in effect permits a party to escape liability for the destruction of relevant
evidence by simply demonstrating the destruction occurred in accordance with the party’s existing
document retention policy. On the contrary, “when a policy is at odds with a duty to maintain
records, the policy [should] not excuse the obligation to preserve evidence.” See Trevino, 969
S.W.2d at 957 (Baker, J., concurring).

Under the Court’s framework, a trial court must first make a preliminary determination as
to whether spoliation occurred as a matter of law. This involves finding whether (1) the spoliating
party had a duty to preserve evidence, and (2) the party breached that duty by failing to preserve the
evidence. If the trial court finds both duty and breach, it must then assess the proper remedy. The
trial court may submit a spoliation instruction only in circumstances where the party intentionally
spoliated evidence and no lesser remedy will suffice to remedy the prejudice caused to the
nonspoliating party (or in the rare instance when as a result of negligent destruction of evidence a
party is “irreparably deprived of any meaningful opportunity to present a claim or defense”).
S.W.3dat__. Withregard to “duty,” the Court echoes the standard articulated in Wal-Mart Stores,
namely that the duty to preserve evidence “arises only when a party knows or reasonably should

know that there is a substantial chance that a claim will be filed and that evidence in its possession
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or control will be material and relevant to that claim.” 106 S.W.3d at 722. The Court then expressly
recognizes that “the party seeking a remedy for spoliation must demonstrate that the other party
breached its duty to preserve material and relevant evidence.” __ SW.3d at __.

Once the trial court determines that a party had the duty to preserve evidence and breached
that duty by failing to do so, the Court’s framework requires the trial court to assess an appropriate
remedy. For an instruction to be proper, the trial court must find both intentional destruction'® and
prejudice to the nonspoliating party. The Court correctly notes that “intentional” encompasses the
concept of “willful blindness” in which a party does not directly destroy evidence known to be
discoverable, but nevertheless “allows for its destruction.” _ S\W.3dat__. Thus, under the Court’s
definition of “intentional,” a party that is aware of circumstances that are likely to give rise to future
litigation but fails to take reasonable steps to ensure the relevant evidence is not destroyed pursuant
to “routine practice” may be found to have intentionally destroyed evidence.

But the Court renders this notion of “willful blindness” ineffective, for it nevertheless
concludes (assuming without deciding that Brookshire Brothers breached a duty to reasonably
preserve evidence) “there is no evidence” that [Brookshire Brothers] failed to preserve the
surveillance footage “with the requisite intent to conceal or destroy relevant evidence . ...”
S.W.3dat __ (emphasis added). Curiously, the Court reaches this result despite the fact that at the
time Brookshire Brothers allowed the additional surveillance footage surrounding Aldridge’s fall to

automatically erase, Brookshire Brothers (particularly Gilmer) knew of Aldridge’s fall, knew

% The Court’s framework also allows for a spoliation instruction when evidence is merely negligently destroyed,
but only under the exceptional circumstance that the spoliation irreparably deprives the nonspoliating party of any
meaningful ability to present a claim or defense.
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Aldridge had filed an incident report documenting the fall and requested a copy of the footage, and
had already agreed to cover Aldridge’s medical costs above and beyond the amounts Brookshire
covered pursuant to its routine practice.* It was Gilmer’s conscious and intentional choice not to
review or retain any more than the eight minutes of surveillance footage capturing the fall, a choice
he made despite his admitted awareness that a key issue in a slip and fall case is whether employees
had actual or constructive notice that there was a substance on the floor. And this choice inevitably
resulted in the destruction of relevant evidence approximately thirty days after the fall occurred. If
the concept of “willful blindness” is to have any meaning, these circumstances must give rise to at
least some evidence of “willful blindness,” and therefore at least some evidence that Brookshire
Brothers acted with the requisite intent. But as it stands, the Court’s assurances that its spoliation
framework encompasses instances of “willful blindness” ring hollow given the Court’s application
of the concept to the facts of this case.

As a result of new technology and the accompanying exponential increase in electronically-
stored data, document retention policies are now the rule rather than the exception. See, e.g., Arthur
Anderson LLP v. United States, 544 U.S. 696, 704 (2005). After all, “[n]Jo company possibly can,
or should, indefinitely retain all the documents that it receives or generates.” MARGARET M. KOESEL
& TRACEY L. TURNBULL, SPOLIATION OF EVIDENCE: SANCTIONS AND REMEDIES FOR DESTRUCTION
oF EVIDENCE IN CiviL LITIGATION 25 (2d ed. 2006). Retention policies have become a nearly-

essential part of the corporate landscape. And limited-duration retention policies have become

1 Again, Brookshire Brothers agreed to pay these additional medical costs in a letter dated September 29, 2004.
Nevertheless, Brookshire Brothers maintained it was not aware of circumstances likely to give rise to future litigation.
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commonplace. See, e.g., In re Weekley Homes, L.P., 295 S.W.3d 309, 312 (Tex. 2012) (company’s
thirty-day document retention policy for email resulted in only one responsive email). These limited-
duration retention policies are designed not only to minimize the cost of discovery but also to assure
the destruction of potentially unfavorable evidence.*

The proliferation of electronically stored information and the resulting increasing reliance
on retention policies make the concept of “willful blindness™ all the more acute.”®* Now more than
ever, courts must ensure that companies cannot “blindly destroy documents and expect to be shielded
by a seemingly innocuous document retention policy.” See Lewy v. Remington Arms Co., 836 F.2d
1104, 1112 (8th Cir. 1988). But the Court’s application of its spoliation framework opens the door
for corporations to do just that. A party may allow for the destruction of relevant evidence, despite
notice of circumstances likely to give rise to future litigation, and come away unscathed—an
“advantage” of document retention policies already recognized in the document management

services industry.™

12 For example, a prominent document management services provider notes that one reason to define a retention
policy is “[t]o reduce the dangers of eDiscovery. Minimizing the amount of electronic material an organization keeps
means it has less material to produce during eDiscovery—and consequently it is less likely to hand over incriminating
evidence.” Iron Mountain, Setting Retention Policy for Electronic Information, 2 (2011),
http://imknowledgecenter.com/~/media/Files/Iron%20Mountain/Knowledge%?20Center/Reference%20Library/White
%20Paper/S/Setting%20Retention%20Policy%20for%20Electronic%20Information%20US.pdf.

¥ Indeed, as recent events have brought to light, even six-month retention policies can have devastating effects
on the preservation of evidence. The Internal Revenue Service is currently under congressional investigation regarding
potential discrimination in the way it processed applications for tax-exempt status. It has now revealed that it “has lost
untold numbers” of emails relevant to the investigation as a result of computers crashing and, because pursuant to IRS
policy, the backup tapes were recycled every six months. See ASSOCIATED PRESS, Emails: IRS Official Sought Audit
of GOP Senator, THEWASHINGTON PosT, June 25,2014, available at http://lwww.washingtonpost.com/business/archivist
-irs-didnt-follow-law-with-lost-emails/2014/06/24/d8e7f7be-fc01-11e3-b8bf-54b8afb537b6_story.html.

1% See supra note 12.
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Our spoliation framework should not allow a party to pre-select the evidence that will be
available against it and escape liability for the destruction of unfavorable evidence under the guise
of a retention policy that preserves information for a limited time. Unfortunately, today’s holding
potentially provides future litigants with a blueprint for successfully shielding themselves from
spoliation liability: simply establish a document retention policy with a limited duration. Because
I believe the Court’s holding does not provide sufficient meaning to the concept of willful blindness
given the trend toward increasing reliance on limited-duration document retention policies, I cannot
join the Court in its new spoliation framework or its application to this case.

IV. Rulemaking

The spoliation of evidence, as the Court notes, is both an evidentiary concept, as well as a
particularized form of discovery abuse. Thus, spoliation issues are particularly well-suited to redress
via the rulemaking process. Indeed, the Federal Rules Committees have recognized this, and as this
Court acknowledges, are in the process of amending the Federal Rules to provide district courts with
guidelines for addressing the spoliation of evidence. See  S.W.3d at __ n.3. Rather than follow
a similar path in Texas, the Court endeavors to create a spoliation framework outside of the
rulemaking process under the rationale that “the challenges facing Texas courts are just as acute.”
__S.W.3dat__. Butthe Court has done nothing beyond considering this isolated case to determine
what spoliation challenges are facing Texas courts. In crafting a spoliation rule outside the
rulemaking process, the Court severely restricts the input of the bench, academy, and bar on what

the contours of the spoliation rule should be.
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As several former justices have observed, “[r]ather than make such changes by judicial
decree, the better practice is to enact these reforms in conjunction with our rulemaking procedure
.... Astatute or rule could provide the precision that is lacking in the Court’s opinion.” In re Allied
Chem. Corp., 227 S.W.3d 652, 666 (Tex. 2007) (Jefferson, C.J., dissenting); see also Lehmann v.
Har-Con Corp., 39 S\W.3d 191, 216 (Tex. 2001) (Baker, J., concurring); accord State Dep’t of
Highways & Pub. Transp. v. Payne, 838 S.W.2d 235, 241 (Tex. 1992) (“[W]e do not revise our rules
by opinion.”). Our rulemaking process is meant for situations such as this. The Constitution
requires our Court to “promulgate rules of civil procedure for all courts not inconsistent with the
laws of the state as may be necessary for the efficient and uniform administration of justice in the
various courts.” Tex.CoNsT. art. V, 8 31. To gather input, we appointed a Supreme Court Advisory
Committee in 1940 to recommend rules of administration and procedure—which we continue to rely
on to this day. Misc. Docket No. 11-9259 at 1, Supreme Court of Texas, Dec. 28, 2011. The
committee—composed of fifty-two distinguished judges, professors, and attorneys—*“solicits,
summarizes, and reports to the Court the views of the bar and public.” 1d."®

The Court maintains that it need not concern itself with the rulemaking process because there
is not a current rule in Texas addressing spoliation. But the absence of a rule does not mean we
should de facto implement a rule without the thorough vetting the rulemaking framework affords.
This is especially so because rules that impact how lawsuits are tried are best implemented with

input from those that are actually trying cases—trial judges and litigators. As “the principal

% In contrast, this case has received a total of three amicus briefs, all supporting the petitioner.
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mechanism for the regulation of proceedings in Texas courts,™® the rulemaking process can
ultimately yield clarity and uniformity not otherwise attainable when this process is eschewed in
favor of judicially-crafted rules.
V. Conclusion

As the Court itself acknowledges, trial courts have necessarily enjoyed broad discretion in
remedying acts of discovery abuse, including evidence spoliation. Rather than leave such discretion
intact, the Court displaces the discretion trial courts have properly used and in its place establishes
aformulaic process. Further, though the Court in name embraces the concept of “willful blindness,”
the Court’s application of its formulaic process to the facts of this case renders this concept
essentially meaningless. This is particularly troublesome given the increasingly common corporate
use of limited-duration document retention policies. Litigants and our system of justice deserve a
spoliation framework that fosters the preservation of relevant evidence by equipping trial courts with
the discretion to tailor remedies to the offenses committed. Until today, such a framework existed

in Texas. Because the Court unnecessarily abolishes it, | respectfully dissent.

Eva M. Guzman
Justice

OPINION DELIVERED: July 3, 2014

6 William V. Dorsaneo, The History of Texas Civil Procedure, 65 BAYLOR L. REV. 713, 714 (2013).
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IN THE SUPREME COURT OF TEXAS

No. 11-0037

IN RE WHATABURGER RESTAURANTS LP

ON PETITION FOR WRIT OF MANDAMUS

PER CURIAM

The trial court in this case granted the plaintiffs’ motion for new trial based on a juror’s
failure to disclose information during voir dire, even though there was no evidence that the
nondisclosure probably caused injury. The defendant, Relator Whataburger Restaurants LP, filed
a petition for writ of mandamus in the court of appeals, and the court of appeals denied the petition.
Whataburger now seeks mandamus review in this Court. We conditionally grant the petition and
order the trial court to withdraw its new trial order and render judgment on the jury’s verdict.

This case arises from a premises liability suit that Jose Acuna and others (collectively Acuna)
filed against Whataburger for injuries sustained in a fight outside of its restaurant in EI Paso. The
jury selection process included a written questionnaire that inquired whether the potential jurors had
“ever been a party to a lawsuit.” Four of seventy-five potential jurors disclosed that they had
previously been defendants in a lawsuit. Acuna’s attorney did not ask any of these four jurors
questions about their prior lawsuits and did not challenge or exercise peremptory strikes against

them. Whataburger exercised strikes against two of them. One of the remaining two, Albert
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Villalva, was seated on the jury, and neither party questioned, challenged, or struck him even though
he had disclosed that he had been a defendant in a prior lawsuit.

The jury rendered a 10-2 verdict in favor of Whataburger, and the trial court entered a final
take-nothing judgment based on the jury’s verdict. After investigating the jurors, Acuna filed a
motion for new trial in which he asserted that one of the ten majority jurors, Georgina Chavez, had
committed misconduct by failing to disclose in her questionnaire that she had been a defendant in
two prior credit card collection suits and a bankruptcy action. During the hearing on the motion for
new trial, Chavez testified that she mistakenly failed to disclose the suits because she never went
before a judge in those cases, that her failure to disclose the suits was “an honest mistake,” and that
the suits simply slipped her mind. She also testified that, if she had understood the questionnaire,
she would have disclosed her involvement in those suits. The trial court found that Chavez did not
complete her juror questionnaire correctly, that the mistake was material, and that it resulted in
probable injury. The court granted Acuna’s motion for new trial on the ground that Acuna was
denied the opportunity to question or strike Chavez in light of the missing information.

In In re Toyota Motor Sales, U.S.A., Inc., we held that an appellate court may conduct a
merits-based mandamus review of a trial court’s articulated reasons for granting a new trial. 407
S.W.3d 746, 755-59 (Tex. 2013). A writ of mandamus shall issue to correct a clear abuse of
discretion committed by a trial court in granting a new trial. Id. at 762. A trial court does not abuse
its discretion so long as its stated reason for granting a new trial is legally appropriate and specific
enough to indicate that the trial court derived the reasons from the particular facts and circumstances

of the case at hand. 1d. (citing In re United Scaffolding, Inc., 377 S.W.3d 685, 688—89 (Tex. 2012)).
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“To warrant a new trial for jury misconduct, the movant must establish (1) that the
misconduct occurred, (2) it was material, and (3) probably caused injury.” Golden Eagle Archery
v. Jackson, 24 S.W.3d 362, 372 (Tex. 2000); TEX. R. Civ. P. 327(a). “The complaining party has
the burden to prove all three elements before a new trial can be granted.” Redinger v. Living, Inc.,
689 S.W.2d 415, 419 (Tex. 1985) (citing Fountain v. Ferguson, 441 S.W.2d 506 (Tex. 1969)).
Whether misconduct occurred and caused injury is a question of fact. Golden Eagle Archery, 24
S.W.3d at 372 (citing Pharo v. Chambers Cnty., 922 S.W.2d 945, 948 (Tex. 1996)).

In this case, the trial court could have found that Chavez engaged in misconduct by failing
to disclose her previous lawsuits, but there is no evidence that such conduct resulted in probable
injury.* Our rules provide that a trial court “may” grant a new trial based on juror misconduct if “it
reasonably appears from the evidence both on the hearing of the motion and the trial of the case and
from the record as a whole that injury probably resulted to the complaining party.” TEX.R. CIv.P.
327(a). In Redinger, we explained that there is no showing of a probable injury when the evidence
is such that, even without the misconduct, the jury would in all probability have rendered the same
verdict that it rendered with the misconduct. 689 S.W.2d at 419 (citing Mrs. Baird's Bread Co. v.

Hearn, 157 Tex. 159, 300 S.W.2d 646, 649 (1957), and Fountain v. Ferguson, 441 S.W.2d 506, 508

! We agree with the courts that have held that a juror’s failure to disclose information that establishes that the juror
is legally disqualified from serving on the jury is per se material. See, e.g., Burton v. R.E. Hable Co., 852 S.W.2d 745,
747 (Tex. App.—Tyler 1993, no pet.) (“If an erroneous or incorrect answer to a questions would cause the venireman
to be disqualified then the answer is per se material.”). In this case, however, the fact that Chavez had been a defendant
in prior cases did not disqualify her as a matter of law. See TEX. Gov’T CoDE § 62.105 (listing bases for legal
disqualification of jurors). When the nondisclosure is not per se material, courts must determine the materiality in light
of the context as reflected in the record. See Burton, 852 S.W.2d at 747 (citing Babcock v. Nw. Mem’l Hosp., 767
S.W.2d 705, 708 (Tex. 1989)). Since we find no evidence that Chavez’s nondisclosure resulted in probably injury,
however, we need not decide whether the nondisclosure was material.
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(Tex. 1969)). Under this standard, we find no evidence that Chavez’s failure to disclose that she was
a defendant in prior lawsuits probably caused Acuna injury.

Inan effort to meet Acuna’s burden, Acuna’s attorney testified that, if Chavez had disclosed
that she had been a defendant in prior lawsuits, he would have questioned her about those suits and
would have struck her as a juror. Generally, such testimony about what a person “would have” done
or what “would have” happened under different circumstances is speculative and conclusory in the
absence of some evidentiary support. See In re Ethyl Corp., 975 S.W.2d 606, 618-19 (Tex. 1998)
(holding that attorney’s unsupported testimony that consolidated trial “would be fair and impartial”
was “conclusory and entitled to no consideration”); Formosa Plastics Corp. USAv. Presidio Eng’rs
& Contractors, Inc., 960 S.W.2d 41, 50 (Tex. 1998) (damages based on profits that would have been
earned if a hypothetical bid would have been accepted are speculative because there is no evidence
that party would have been awarded the project); Szczepanik v. First S. Trust Co., 883 S.W.2d 648,
650 (Tex. 1994) (holding that testimony that company “could have expected” future income was
“without any evidentiary foundation and therefore, is purely speculative and conclusory”). Here,
Acuna provided no evidence to support his attorney’s speculation as to what he “would have” done,
and the evidence of what the attorney actually did supports a contrary conclusion.

Although four jurors disclosed that they had each been a defendant in a prior lawsuit,
Acuna’s attorney did not question, challenge, or strike any of them, and one of them was seated on
the jury and joined in the majority verdict. See, e.g., Burton, 852 S.W.2d at 747 (finding that the
pattern of strikes and the seated jury did not indicate materiality of the erroneous juror response).

Acuna provided no evidence to suggest that Chavez or her prior experience as a defendant in a
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lawsuit was in some way meaningfully different than the other prospective jurors’ experiences, and
Acuna’s attorney’s failure to question or strike those jurors contradicts his conclusory claim that he
“would have” questioned or struck Chavez. Because the record contains no competent evidence that
Chavez’s nondisclosure resulted in probable injury, and the only competent evidence supports that
it did not, the trial court abused its discretion in granting a new trial.

Because we hold that the trial court abused its discretion in granting a new trial, we
conditionally grant relief and order the trial court to withdraw its order and render judgment on the

verdict. We are confident the trial court will comply, and the writ will issue only if it does not.

OPINION DELIVERED: April 25, 2014
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IN THE SUPREME COURT OF TEXAS

No. 11-0050

FPL ENERGY, LLC, FPL ENERGY PECOSWIND I, L.P.,
FPL ENERGY PECOS WIND I, L.P., AND INDIAN MESA WIND FARM, L.P.,
PETITIONERS,

V.

TXU PORTFOLIO MANAGEMENT COMPANY, L.P.
N/K/A LUMINANT ENERGY COMPANY, LLC, RESPONDENT

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE FIFTH DISTRICT OF TEXAS

Argued October 15, 2012

JusTICE GREEN delivered the opinion of the Court.

In this contract interpretation case, TXU Portfolio Management Company, L.P. (TXUPM)
contracted to receive electricity and renewable energy credits (RECs) from wind farms owned by
FPL Energy, LLC. FPL failed to provide the required electricity and RECs. TXUPM sued FPL for
breach of contract; FPL counterclaimed, arguing TXUPM failed to provide FPL with sufficient
transmission capacity. The trial court granted two partial summary judgments. First, it issued a
declaratory judgment that the contracts required TXUPM to provide transmission capacity. Second,

it declared the contracts’ liquidated damages provisions unenforceable. The remaining issues were
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tried to a jury, and the trial court entered take-nothing judgments for both parties. Both parties
appealed. The court of appeals reversed both summary judgment rulings. 328 S.W.3d 580, 591
(Tex. App.—Dallas 2010, pet. granted).

We address the following issues: (1) did TXUPM owe FPL a contractual duty to provide
adequate transmission capacity to FPL; (2) if FPL breached and TXUPM did not, do the liquidated
damages provisions apply to energy and RECs or only to RECs; and (3) are the liquidated damages
provisions in these contracts enforceable? We affirm the court of appeals’ holding that TXUPM
owed no contractual duty to provide transmission capacity. However, we hold the liquidated
damages provisions apply only to RECs and are unenforceable as a penalty. Accordingly, we
reverse the court of appeals’ judgment in part and remand the case to the court of appeals to
determine damages.

I. Factual and Procedural Background

In Texas, the electric industry consists of three main components: power generation, power
transmission, and power distribution. Electric producers own and operate generating facilities. The
Electric Reliability Council of Texas, Inc. (ERCOT), with few exceptions, manages the transmission
of electricity through an interconnected network—or grid—of transmission lines. Finally, retail
electric providers distribute electricity directly to consumers.

In 1999, the Legislature created ambitious goals for renewable energy in Texas. See Act of
May 27, 1999, 76th Leg., R.S., ch. 405, § 39, sec. 39.904, 1999 Tex. Gen. Laws 2543, 2598-99.
The Legislature charged the Public Utility Commission of Texas (PUC) with establishing minimum

renewable energy production requirements for all Texas electric providers. TeEX. UTIL. CODE
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839.904(c)(1). The Legislature also tasked the PUC with establishing a REC trading program. Id.
§ 39.904(b). A REC reflects one megawatt hour (MWh) *“of renewable energy that is physically
metered and verified in Texas.” 16 TEX. ADMIN. CODE 8§ 25.173(c)(13). Electric producers thus
simultaneously create both electricity from renewable sources and the corresponding RECs, yet
producers may choose to sell the two separately. Id. § 25.173(d). The REC trading program allows
electric providers unable to satisfy the minimum renewable energy requirements to purchase and
hold RECs “in lieu of capacity from renewable energy technologies.” TEX. UTIL. CODE § 39.904(b);
see 16 TEX. ADMIN. CODE § 25.173(d)(2).

TXU Electric, a retail electric provider (and a different entity than TXUPM), solicited
proposals from renewable energy producers to meet the new renewable energy production
requirements. In 2000, TXU Electric entered agreements with two wind farm subsidiaries of FPL:
Pecos Wind I, L.P. and Pecos Wind 11, L.P. Also in 2000, FPL acquired a third party’s rights to a
similar contract with TXU Electric for Indian Mesa Wind Farm, L.P. Under the contracts, FPL sells
TXU Electric RECs and the renewable electric energy used to produce those credits. TXU Electric
assigned the contracts to TXUPM, a power marketer and, importantly, not a retail electric provider.
The contracts with Pecos Wind I and 11 are identical. The Indian Mesa contract largely contains the
same provisions, but, as explained below, the parties point to relevant differences in support of their
claimed intent at the time of contracting. Two provisions of these contracts give rise to this dispute:
one provision governing TXUPM’s transmission responsibilities and one providing for liquidated

damages in the event that FPL fails to meet certain production requirements.
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For approximately four years, FPL failed to produce the agreed upon electricity and RECs.
TXUPM filed suit seeking damages for FPL’s breach of the contracts. FPL counterclaimed, arguing
that it could not meet its obligations because of congestion on the ERCOT grid. When the grid lacks
capacity to transmit all energy produced in an area, ERCOT issues curtailment orders instructing
certain facilities to cease production. FPL claims it received curtailment orders from ERCOT which,
along with an unexpected lack of wind in the area, caused it to produce less energy than promised.
FPL blamed the congestion and resulting curtailment orders on TXUPM, insisting that TXUPM bore
responsibility to ensure transmission capacity for all energy FPL could produce.

Both parties filed motions for partial summary judgment. Each sought declaratory judgment
to clarify the portions of the contracts relating to transmission capacity and liquidated damages. The
trial court issued several rulings. First, the court declared that the contracts unambiguously required
TXUPM to provide all transmission services, including transmission capacity, to FPL. Second, the
court determined that the liquidated damages provisions in the contracts were not enforceable, and
thus void, because a liquidated damages amount of $50 per REC was not a realistic forecast of
damages.

Consistent with these rulings, the trial court’s instructions to the jury indicated that TXUPM
was required to provide transmission capacity and that the liquidated damages were unenforceable.
The jury found that TXUPM should receive $8.9 million in compensatory damages for FPL’s failure
to deliver renewable energy, yet the jury determined that TXUPM secured cover for the missing
electricity by acquiring substitute electricity. The jury also found that TXUPM owed no

compensatory damages to FPL for TXUPM’s alleged failure to ensure transmission capacity. The
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trial court entered judgment on the jury’s verdict, ordering that (1) FPL take nothing on its claims;
and (2) TXUPM take nothing, despite the jury’s damage award, because TXUPM covered.

The court of appeals affirmed the take-nothing judgment for the damages claims but reversed
and rendered judgment on the issues related to declaratory relief. 328 S.W.3d at 591. The court
held that the contracts did not require TXUPM to provide the necessary transmission capacity. Id.
at 587. As to liquidated damages, the court of appeals held that the provisions were enforceable
because damages were difficult to estimate, the $50 rate was a reasonable estimate of just
compensation, and FPL could not meet its burden to show that the $50 rate was disproportionate to
TXUPM’s actual damages. Id. at 587-90.

We granted FPL’s petition for review and address the three issues before us—whether
TXUPM was responsible for ensuring transmission capacity, whether the liquidated damages
provisions apply to failure to deliver electricity, and whether the liquidated damages provisions are
enforceable. 55 Tex. Sup. Ct. J. 320 (Feb. 17, 2012).

I1. Contract Interpretation

Before deciding the enforceability of the liquidated damages provisions, we must resolve two
matters of contract interpretation—TXUPM’s responsibility for transmission capacity and the scope
of the liquidated damages provisions. Our analysis begins with the legal question of the contracts’
ambiguity. See Dynegy Midstream Servs., Ltd. P’ship v. Apache Corp., 294 S.W.3d 164, 168 (Tex.
2009). If we can give a clear and definite legal meaning to a contract, it is not ambiguous as a matter
of law. Gilbert Tex. Constr., L.P. v. Underwriters at Lloyd’s London, 327 S.W.3d 118, 133 (Tex.

2010). An ambiguous contract, however, has a doubtful or uncertain meaning or is reasonably
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susceptible to multiple interpretations; we will not find ambiguity simply because the parties
disagree over a contract’s meaning. Dynegy Midstream Servs., 294 S.W.3d at 168. Our primary
concern in contract interpretation is to “ascertain the true intentions of the parties as expressed in
the instrument.” Coker v. Coker, 650 S.W.2d 391, 393 (Tex. 1983). We consider the entire writing
to harmonize and effectuate all provisions such that none are rendered meaningless. Id. Further,
we “construe contracts from a utilitarian standpoint bearing in mind the particular business activity
sought to be served.” Frost Nat’l Bank v. L & F Distribs., Ltd., 165 S.W.3d 310, 312 (Tex. 2005)
(per curiam) (quoting Reilly v. Rangers Mgmt., Inc., 727 S.W.2d 527, 530 (Tex. 1987)).
A. Transmission Capacity

We first consider whether the contracts require TXUPM to provide adequate transmission
capacity to FPL. The trial court and the court of appeals found section 2.03 unambiguous, a finding
the parties do not challenge. 328 S.W.3d at 584-85. We may, nonetheless, declare a contract
ambiguous, see J.M. Davidson, Inc. v. Webster, 128 S.W.3d 223, 231 (Tex. 2003), but we hold that
section 2.03, when construed in light of the entire contracts, has a definite legal meaning and, thus,
is unambiguous. See Gilbert Tex. Constr., 327 S.W.3d at 133.

Section 2.03(a) of the contracts, entitled “Transmission,” reads as follows:

TXU Electric shall provide, by purchasing or arranging for, all services, including

without limitation Transmission Services, Ancillary Services, any control area

services, line losses except for line losses on [FPL’s] side of the Delivery Point, and

transaction fees, necessary to deliver Net Energy to TXU Electric’s load from the

Renewable Resource Facility throughout the Contract Term (“Required
Transmission Services”).
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Section 1.02(a) of the contracts defines “Net Energy” as “the amount of electric energy in MWh
produced by the Renewable Resource Facility and delivered to the Connecting Entity.” (emphasis
added). Under section 2.02, a Connecting Entity owns any “transmission or distribution system with
which the Renewable Resource Facility is interconnected.” The Connecting Entity serves as the
“Delivery Point.”

FPL urges abroad view of TXUPM’s responsibility for transmission services. FPL contends
that TXUPM'’s obligation to provide transmission services “without limitation” encompasses the
capacity to deliver electricity from the Renewable Resource Facility (i.e. FPL) to the load (i.e.
TXUPM’s customer base). In support, FPL argues that Net Energy can refer only to a quantity and
has no bearing on how and when delivery occurs. FPL further argues that the more specific
language, “from the Renewable Resource Facility,” should trump Net Energy, which is defined
elsewhere in the contracts. See Forbau v. Aetna Life Ins. Co., 876 S.W.2d 132, 133-34 (Tex. 1994)
(stating the rule that, in contract interpretation, a more specific provision will control over a general
statement). FPL points to congestion beyond the Delivery Point, explaining that as electricity is
generated and delivered virtually simultaneously, it cannot stop and wait at the Delivery Point for
congestion to clear. In a compelling visual, FPL suggests that the transmission towers might burn
down if FPL generated and sent electricity without an available, guaranteed path to the consumer.
FPL complains that TXUPM caused the grid congestion and thus prompted the resulting curtailment

orders.!

! The record shows that FPL earlier claimed that TXUPM: (1) prioritized its own fossil fuel-derived energy;
(2) knowingly overstated to ERCOT its intention to transmit fossil fuel energy, resulting in curtailment orders for wind-
produced energy; and (3) exercised its authority as a “Qualified Scheduling Entity,” whose responsibility is to report
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TXUPM interprets the contracts as placing the risk of transmission system incapacity on
FPL. TXUPM notes that the contracts identify “lack of transmission capacity” as an
“Uncontrollable Force” outside the reasonable control of the parties. If capacity is beyond the
control of the parties, TXUPM questions, how then can TXUPM bear responsibility for failure to
provide capacity? Section 4.05 of the contracts reinforces this point by making clear that FPL must
pay liquidated damages for failure to supply RECs even if the failure was the result of inadequate
transmission capacity. Finally, TXUPM argues that the contracts’ definition of Net Energy binds
this Court; incorporating Net Energy, as defined, into section 2.03 means that TXUPM owes a duty
to provide transmission services only after the Delivery Point. Under TXUPM’s interpretation, if
FPL could not deliver electricity because of congestion, FPL bore the risk and, thus, must bear the
consequences. We agree with TXUPM’s interpretation.

We begin by recognizing the apparent textual conflict. Read in isolation, section 2.03
contains language supportive of either a broad or narrow interpretation of TXUPM’s transmission
service responsibilities. “[F]Jrom the Renewable Resource Facility” implies that TXUPM would
have to secure transmission capacity so FPL could deliver electricity. But the use of the term Net

Energy, which exists only upon FPL’s delivery to the Connecting Entity, suggests that TXUPM

anticipated electricity generation to ERCOT, to influence ERCOT’s schedule for energy transmission on the grid. FPL’s
briefs, however, do not pursue these arguments. FPL petitioned this Court to review the meaning of the contracts as to
TXUPM’s obligations to provide transmission services, not TXUPM’s alleged role in creating congestion. Thus, we
will not consider these arguments. See Guitar Holding Co., L.P. v. Hudspeth Cnty. Underground Water Conservation
Dist. No. 1, 263 S.W.3d 910, 918 (Tex. 2008) (holding issues waived if not presented in the petition for review or in the
briefs).
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bears responsibility only if the grid possesses capacity for TXUPM to deliver any generated
electricity.

We cannot interpret a contract to ignore clearly defined terms, see Frost Nat’l Bank, 165
S.W.3d at 313, and, thus, we must accord Net Energy its due meaning. The contracts assigned
TXUPM responsibility only for transmission services required to deliver Net Energy, and Net
Energy represents the amount of energy produced by FPL and delivered to the Connecting Entity.
TXUPM’s responsibility for transmissions services, then, begins once FPL-generated electricity
reaches the Connecting Entity on the grid—the Delivery Point. The contracts’ use of the phrase
“from the Renewable Resource Facility” is simply a designation of where the energy originated.
It does not alter the definition of Net Energy provided in section 1.02 or in other sections throughout
the contracts.

The placement of section 2.03 in the context of all interconnection requirements reinforces
this conclusion. Section 2.02 requires FPL to “make all arrangements . . . necessary to
interconnect . . . with a transmission or distribution system,” i.e. the Connecting Entity.
Transmission systems are owned and operated by transmission service providers. See 16 TEX.
ADMIN. CODE § 25.5(143), (144). As between the original contracting parties, the contracts required
a separate agreement to address interconnection if TXU Electric was the connecting entity; the
parties do not suggest any such agreement exists. Between TXUPM and FPL, no such agreement
can exist because TXUPM, as a power marketer, cannot own transmission systems. See id.
8§ 25.5(83) (defining “power marketer” to exclude owners of transmission systems). The contracts

obligate FPL to secure interconnection with a Connecting Entity, or transmission service provider,
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which under the PUC rules cannot be TXUPM. See id. § 25.5(83), (143). Reading sections 2.02
and 2.03 together, FPL must make all interconnection arrangements so that electricity can reach the
Delivery Point, and TXUPM must ensure that facilities exist beyond the Delivery Point to allow for
delivery to consumers. These provisions do not speak to the situation here, where both parties claim
to meet their responsibilities but congestion on the grid inhibits energy generation and delivery.

Given these facts, then, we must consider which party is responsible for congestion beyond
the Delivery Point. While FPL blames grid congestion on TXUPM, we believe the contracts
recognize such congestion as beyond both parties’ control. Section 6.02(a) of the contracts
addresses “Uncontrollable Force,” including “[e]vents or circumstances that are outside of a Party’s
reasonable control,” which “may include . . . lack of transmission capacity or availability.” The
contracts mention transmission capacity only in this section. Congestion and curtailment issues,
which affect transmission capacity and availability, must fall within this provision. Section 6.02(b)
goes on to excuse a party from performance in the event of an Uncontrollable Force if certain criteria
are met; there is no dispute that FPL did not meet those criteria.

Section 4.05, entitled “Effect of Outages and Uncontrollable Force,” outlines the general rule
that payment and other calculations in sections 4.01-.10 are not impacted by Uncontrollable Force.
The exception to this rule, discussed below, applies to reduce the Annual Quantity of RECs that FPL
must produce for TXUPM only when PUC substantive rules would excuse the shortfall. The
exception does not excuse FPL from its obligation to deliver electricity. In essence, the contracts
allocate the risk of curtailment and congestion to FPL by clearly establishing that such events affect

contract obligations only in certain instances not found here. We must respect and enforce this
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assignment of risk. See Gym-N-I Playgrounds, Inc. v. Snider, 220 S.W.3d 905, 912 (Tex. 2007)
(“Freedom of contract allows parties to bargain for mutually agreeable terms and allocate risks as
they see fit.”).

To summarize, the contracts obligate FPL to interconnect with a Connecting Entity, which
cannot be TXUPM. TXUPM bears responsibility for providing transmission services from the
Delivery Point at the Connecting Entity. To the extent that lack of transmission capacity impairs
electricity generation at the wind farms, the contracts provide that such lack of capacity is an
Uncontrollable Force and FPL, therefore, bears the risk.

We note that this analysis does not fail because of the unique nature of electricity, despite
FPL’s assertions. Admittedly, electricity generation, transmission, and distribution occur almost
simultaneously. But even if electricity moves too fast to pinpoint its physical location, the parties
certainly can conceptualize its location for the purpose of creating energy contracts like the ones in
question today. Several contractual provisions make this clear: section 2.03(a) assigns FPL
responsibility for any loss of electricity on its side of the Delivery Point; and section 3.01(b) makes
FPL responsible for maintenance and operational compliance with ERCOT guidelines for facilities
up to the Delivery Point. This conceptualization of electricity’s location pervades the contracts, and
the parties assigned different responsibilities and liabilities based upon that understanding.

Here, ERCOT issued curtailment orders, effectively constraining energy generation, rather
than energy transmission. FPL was therefore prevented from generating electricity and meeting its
contractual obligations. Although ERCOT made final curtailment decisions, that does not mean that

neither party bore the risk in the event of congestion and curtailment.
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We hold that the contracts did not require TXUPM to provide transmission capacity for FPL

but rather allocated risk of inadequate transmission capacity to FPL.
B. Liquidated Damages

We next consider the breadth of the liquidated damages provision in section 4.04. The court
of appeals did not address the ambiguity of the section, and neither party argues the provision is
ambiguous. We conclude that the provisions are unambiguous because we may discern a definite
legal meaning by construing the provisions in light of each contract as a whole. See Gilbert Tex.
Constr., L.P. v. Underwriters at Lloyd’s London, 327 S.W.3d 118, 133 (Tex. 2010).

The provisions state in relevant part:

If there is a Net Deficiency for a year . . . . [FPL] shall pay [TXUPM] a Deficiency

Payment equal to the product of (i) the difference in MWh between (a) the Net

Deficiency, and (b) the MWh of Transferred RECs, times (ii) the Deficiency Rate.

The Deficiency Payment is intended to be liquidated damages and not a penalty.
Vastly simplified, a Net Deficiency occurs when FPL fails to meets its “Annual Quantity” REC
quota, even taking into account past overproduction.

Section 4.04(f) sets the Deficiency Rate as follows:

The initial Deficiency Rate is $50 per MWh, based upon the $50 per MWh number

in [PUC] Substantive Rule § 25.173. If the $50 per MWh in that Rule is amended,

then the Deficiency Rate is automatically adjusted to the amended number stated in

that Rule. If [PUC] Substantive Rule 825.173 is amended or repealed without

replacement so that the $50 number is no longer in the [PUC] Substantive Rules,

then the Deficiency Rate is $50. To the extent that the [PUC] determines the annual

average market value of RECs applicable to [TXUPM] for a year, then the

Deficiency Rate for that year will be the lesser of (i) the $50 per MWh (as it may be

later amended), and (ii) twice the annual average market value of RECs applicable

to [TXUPM] as determined by the [PUC] . ... For a year for which there is a

Deficiency Payment due, [TXUPM] shall make reasonable efforts to obtain a
determination of the annual average market value of RECs by the [PUC], but nothing
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in this Section or in this Agreement obligates [TXUPM] to turn in fewer RECs than

are required of it by the [PUC] program administrator in order to obtain such a

determination.

TXUPM argues that the contracts cover both energy and RECs, and, therefore, the liquidated
damages clauses must apply to both. TXUPM reads subsections (d) and (f) in the context of contract
Article IV (sections 4.01-.10), entitled “Payment, Records, and Billings.” According to TXUPM,
because FPL simultaneously produces RECs and energy, the parties simply use RECs as a counting
mechanism for both, rather than a term limited strictly to RECs. In support, TXUPM references
section 4.02, which provides the contracts’ payment terms, whereby TXUPM must pay FPL a
unified price for an Annual Quantity of MWhs of Renewable Energy comprised of both energy and
RECs. Sections4.03 and 4.04(a)—(c) outline a quarterly and annual reconciliation process to smooth
any discrepancies based on the differences between continuous production of electricity and the
quarterly issuance of RECs. Section 4.04(d), the argument goes, necessarily incorporates the
language used in the other sections. That section states: “[FPL] may elect to obtain and transfer
RECs to [TXUPM] that were not produced at the Renewable Resource Facility to completely or
partially offset the Net Deficiency . . . not to exceed the sum of (i) 20% of the Annual Quantity, and
(i) the Uncontrollable Force Deficiency for that year.” Thus, TXUPM argues, Section 4.04(d) as
a whole must refer to the Annual Quantity of both energy and RECs.

In response, FPL points to the absence of “Net Energy” or “Renewable Energy” anywhere
in the liquidated damages provisions and highlights several clauses consistent with an exclusive
focus on RECs. First, section 4.04(d), quoted above, contains a mechanism for FPL to deliver RECs

from another source if FPL cannot produce the RECs at its own facilities. That provision deals only
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with RECs, and not electricity. Second, the Deficiency Rate is tied to the PUC’s substantive rules
on REC penalties. 24 Tex. Reg. 9142 (1999), adopted 25 Tex. Reg. 82 (2000), amended by 32 Tex.
Reg. 5165 (2007), proposed 32 Tex. Reg. 487 (former 16 TEX. ADMIN. CODE § 25.173(0)) (Pub.
Util. Comm’n of Tex.). The PUC rules impose penalties for failure to retire sufficient RECs, not
for failure to deliver electricity. Id. Third, the Indian Mesa contract more clearly limits the
liquidated damages provision to RECs by eliminating the entire provision in the event that RECs
cease to exist. For the reasons below, we hold that the liquidated damages clauses apply only to
RECs.

At the outset, we note that sophisticated parties have broad latitude in defining the terms of
their business relationship. See Forest Oil Corp. v. McAllen, 268 S.W.3d 51, 58 (Tex. 2008)
(articulating the principle that Texas courts should uphold contracts “negotiated at arm’s length by
‘knowledgeable and sophisticated business players’ represented by “highly competent and able legal
counsel’” (quoting Schlumberger Tech. Corp. v. Swanson, 959 S.W.2d 171, 180 (Tex. 1997)). We
must construe contracts by the language contained in the document, with a mind to Texas’s strong
public policy favoring preservation of the freedom to contract. El Paso Field Servs., L.P.v. MasTec
N. Am., Inc., 389 S.W.3d 802, 811-12 (Tex. 2012); see also Cross Timbers Oil Co. v. Exxon Corp.,
22 S.W.3d 24, 26 (Tex. App.—Amarillo 2000, no pet.) (“In short, the parties strike the deal they
choose to strike and, thus, voluntarily bind themselves in the manner they choose.”). Therefore, the
lack of reference to electricity or energy in the liquidated damages provisions is critical.

Where the parties intended to address both energy and RECs, the contracts do so. In section

4.02, the payments are based on “all RECs and Net Energy produced by [FPL].” Section 4.03
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contains explicit references to section 4.02 and the payments under section 4.02. The liquidated
damages provisions, in contrast, provide no such reference. We will not, as TXUPM urges,
selectively import terms from other provisions to compensate for the absence of the term “energy”;
rather, we conclude that the omission was intentional and deliberate. See Tenneco Inc. v. Enter.
Prods. Co., 925 S.W.2d 640, 646 (Tex. 1996) (“We have long held that courts will not rewrite
agreements to insert provisions parties could have included or to imply restraints for which they
have not bargained.”).

This interpretation does not conflict with, or render meaningless, any other provision of the
contracts. Tothe contrary, other provisions recognize that RECs often receive differential treatment.
Section 3.03(b) provides that if TXUPM cannot take delivery of electricity, FPL may sell electricity
to the Connecting Entity, but must then sell the REC so produced to TXUPM. Section 4.04(d)
allows FPL to cover REC deficiencies with RECs from other sources. These distinctions make sense
because an electricity provider may readily obtain RECs on the open market, whereas it is more
difficult for providers to arrange for substitute electricity to meet their commitments.

Support for differential treatment of RECs also flows from the regulatory scheme
incorporated by reference into the contracts. Section 4.04(f) incorporates a Deficiency Rate from
the PUC rules, then found in Texas Administrative Code Title 16, section 25.173. 24 Tex. Reg.
9142 (1999), adopted 25 Tex. Reg. 82 (2000), amended by 32 Tex. Reg. 5165 (2007), proposed 32
Tex. Reg. 487 (former 16 TEX. ADMIN. CODE § 25.173(0)) (Pub. Util. Comm’n of Tex.). Section
25.173, at the time of contracting, assignment, and breach, contained a mechanism for excusing REC

deficiencies due to events “beyond [the] reasonable control of the provider.” Id. Such events
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included lack of transmission capacity or curtailment orders from ERCOT. See id. (former 16 TEX.
ADMIN. CODE § 25.173(0)(4), (5)). The contracts incorporate this mechanism through section 4.05,
which reduces the Annual Quantity to the extent that Administrative Code section 25.173 excused
penalties for REC deficiencies. In sum, the contracts reduce FPL’s REC obligations when the PUC
provides an excuse for the deficiency.

The very inclusion of the Deficiency Rate, which reflects the actual penalty TXUPM would
have to pay for a REC deficiency, suggests the liquidated damages clause was intended to
compensate only for REC deficiencies. To underscore this point, we note that when the parties
entered the contracts, TXU Electric was subject to regulatory penalties for REC deficiencies. See
id. (former 16 TEX. ADMIN. CODE § 25.173(c)(1)). If FPL failed to deliver both electricity and
RECs, and TXU Electric consequently could not meet its REC requirements, the PUC would assess
a penalty against TXU Electric. The liquidated damages clause would yield $50 per REC, or the
equivalent of the regulatory penalty. This would compensate TXU Electric for the undelivered
REC, but what about the undelivered electricity? Liquidated damages would provide no
compensation to TXU Electric for FPL’s failure to deliver electricity. This belies TXUPM’s
assertion that the provisions were intended to compensate for both RECs and electricity. We
conclude that the liquidated damages clauses compensate for REC deficiencies and leave common
law remedies available for electricity deficiencies.

The Indian Mesa contract further solidifies our interpretation. Section 10.02 of the Indian
Mesa contract provides that “if RECs cease to exist, then Section 4.03 and Section 4.04 of this

Agreement will be automatically deleted.” This section preserves the agreement as an electricity-
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only contract if RECs disappear. Because the liquidated damages provision becomes a nullity
without RECs, we must conclude that the provision is intended to compensate only for REC
deficiencies. To do otherwise would render the provision meaningless, and this we cannot do. See
Coker, 650 S.W.2d at 393.

Limiting the liquidated damages provisions to their plain language also has the benefit of
advancing stability in the renewable energy marketplace, including the vital role of RECs. Under
the legislative scheme, RECs and energy are “unbundled.” TEX. UTIL. CODE § 39.904(b); ERCOT
Nodal Protocols § 14.3.2(1) (January 1, 2013). Electric providers may either generate their own
renewable energy or purchase RECs on the open market. 16 TEX. ADMIN. CODE § 25.173(d), (I).
Though FPL and TXUPM chose to contract for both in this case, we should not allow that fact to
cloud our analysis. As amici curiae REC stakeholders have pointed out, a contrary holding could
impede the REC market, which facilitates renewable energy development by allowing prospective
electric producers to secure a guaranteed long-term revenue stream. Yet if, as TXUPM urges,
“REC” does not mean only REC, substantial uncertainty may arise regarding the desirability of such
investments, the meaning of existing contracts, the negotiation of future contracts, and the ease of
regulatory compliance. We are loath to interfere with a functioning market when the language of
the contracts does not so require.

The plain language of the liquidated damages provisions, the differential treatment of RECs
and electricity in the contracts, and the separate provisions of the Indian Mesa contract all support
a limited interpretation of a REC. We hold that the liquidated damages provisions apply only to

REC deficiencies.
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I11. Enforceability of Liquidated Damages

We next consider the enforceability of the liquidated damages provisions when applied only
to RECs. FPL contends that the provisions impose an unenforceable penalty when applied to
compensate only for REC deficiencies. Although TXUPM argues primarily that the provisions
reasonably forecast damages for electricity and RECs—a position foreclosed by our holding in this
case—TXUPM’s arguments regarding the difficulty of estimation of REC-based damages and the
reasonableness of the forecast of damages still resonate. Because the liquidated damages provisions
fail our test for enforceability, however, we hold the provisions unenforceable.

The basic principle underlying contract damages is compensation for losses sustained and
no more; thus, we will not enforce punitive contractual damages provisions. See Stewart v. Basey,
245 S.\W.2d 484, 486 (Tex. 1952). In Phillips v. Phillips, we acknowledged this principle and
restated the two indispensable findings a court must make to enforce contractual damages
provisions: (1) “the harm caused by the breach is incapable or difficult of estimation,” and (2) “the
amount of liquidated damages called for is a reasonable forecast of just compensation.” 820 S.W.2d
785, 788 (Tex. 1991) (citing Rio Grande Valley Sugar Growers, Inc. v. Campesi, 592 S.W.2d 340,
342 n.2 (Tex. 1979)). We evaluate both prongs of this test from the perspective of the parties at the

time of contracting.? In Phillips we recognized that, under this test, a liquidated damages provision

2 Polimera v. Chemtex Envtl. Lab., Inc., No. 09-10-00361-CV, 2011 Tex. App. LEXIS 3886, at *12 (Tex.
App.—Beaumont May 19, 2011, no pet.) (mem. op.); Baker v. Int’l Record Syndicate, Inc., 812 S.W.2d 53, 55 (Tex.
App.—Dallas 1991, no writ); Mayfield v. Hicks, 575 S.W.2d 571, 576 (Tex. Civ. App.—Dallas 1978, writ ref’d n.r.e.);
Muller v. Light, 538 S.W.2d 487, 488 (Tex. Civ. App.—Austin 1976, writ ref’d n.r.e.); Schepps v. Am. Dist. Tele. Co.
of Tex., 286 S.W.2d 684, 690 (Tex. Civ. App.—Dallas 1955, no writ); Zucht v. Stewart Title Guar. Co., 207 S.W.2d 414,
418 (Tex. Civ. App.—San Antonio 1947, writ dism’d); accord RESTATEMENT (SECOND) OF CONTRACTS 8§ 356 cmt. b
(1981) (identifying the time of making a contract as the moment to evaluate the reasonableness of a liquidated damages
clause).
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may be unreasonable “because the actual damages incurred were much less than the amount
contracted for.” 820 S.W.2d at 788. A defendant making this assertion may be required to prove
the amount of actual damages before a court can classify such a provision as an unenforceable
penalty. 1d. While the question may require a court to resolve certain factual issues first, ultimately
the enforceability of a liquidated damages provision presents a question of law for the court to
decide. Id.
A. Difficulty of Estimating Damages

We first consider the difficulty of estimating damages at the time of contracting. TXUPM
emphasizes the uncertainty of the market for RECs. FPL counters that all parties knew a REC
marketplace would soon exist and provide transparent pricing by the time the obligations under the
contracts became due. We agree with TXUPM that damages for RECs were difficult to estimate at
the time of contracting.

The implementing legislation for the REC scheme passed in 1999, Act of May 27,1999, 76th
Leg., R.S., ch. 405, § 39, sec. 39.904, 1999 Tex. Gen. Laws 2543, 2598-99, but at the time of
contract formation in 2000, the market for RECs did not yet exist. The nature of FPL’s obligation
compounded the difficulty. The contracts required FPL to deliver an annual quantity of RECs.
TXUPM could not identify the specific time, and thus the spot price in the REC market, in order to
calculate the damage for any specific REC deficiency. Even if the contracts anticipate a healthy
marketplace for RECs, the uncertain success of a novel legislative scheme surely poses a challenge
to predicting damages. Indeed, as explained previously, the Indian Mesa contract foresaw the

potential disappearance of the REC scheme and provided for continuation of the contract in the
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event of the scheme’s demise. The uncertain marketplace for RECs suffices to meet the “difficulty
of estimation” prong of the contractual damages test.
B. Reasonableness of Damage Forecast

We next turn to the second prong, the reasonableness of the forecast of damages. FPL argues
that the liquidated damages provisions, which derive directly from the regulatory penalty scheme,
impose the maximum penalty in all situations. FPL points to an ameliorative provision in the
penalty regulations that excuses REC deficiencies due to lack of transmission capacity or the actions
of a governmental authority, such as an ERCOT curtailment. See 24 Tex. Reg. 9142 (1999),
adopted 25 Tex. Reg. 82 (2000), amended by 32 Tex. Reg. 5165 (2007), proposed 32 Tex. Reg. 487
(former 16 TEX. ADMIN. CODE § 25.173(0)) (Pub. Util. Comm’n of Tex.). Many of TXUPM’s
counter-arguments are inextricably tied to contractual damages provisions based on RECs and
electricity, and we need not acknowledge those arguments here. TXUPM does assert, however, that
the liquidated damages provisions were not intended as indemnity clauses and therefore are not
limited to application only if TXUPM were actually assessed a penalty.

We view the reasonableness of the forecast from the time of contracting. E.g., Mayfield v.
Hicks, 575 S.W.2d 571,576 (Tex. Civ. App.—Dallas 1978, writref’d n.r.e.); accord RESTATEMENT
(SECOND) OF CONTRACTS 8§ 356 cmt. b (1981) (identifying the time of making a contract as the
moment to measure the reasonableness of anticipated loss). We are not persuaded, as FPL urges,
to attach a “penalty” label merely because the liquidated damages clause derives from a “penalty”
scheme; that does not, standing alone, make it a penalty. Stewart, 245 S.W.2d at 486 (“[T]he courts

will not be bound by the language of the parties.”).
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Although the initial per-REC deficiency rate is $50, the contracts also provide:

To the extent that the [PUC] determines the annual average market value of RECs

applicable to [TXUPM] for a year, then the Deficiency Rate for that year will be the

lesser of (i) the $50 per MWh (as it may be later amended), and (ii) twice the annual

average market value of RECs applicable to [TXUPM] as determined by the [PUC].
The contracts thus anticipate that the amount of damages may be tied to market value, rather than
anarbitrary number. Further, section 4.05 of the contracts anticipates that the PUC substantive rules
will affect the REC requirements:

The exception . . . is that the Annual Quantity for a year is decreased to the extent

that [TXUPM] is excused from paying a penalty by reason of any event under

Section 25.173(0)(4) and (5) of the [PUC] Substantive Rules that adversely affected

production of RECs by the Renewable Resource Facility in that year.
As discussed above, former PUC rules, then found in Title 16, Section 25.173 of the Texas
Administrative Code, excused REC deficiencies due to lack of transmission capacity or curtailment
orders. 24 Tex. Reg. 9142 (1999), adopted 25 Tex. Reg. 82 (2000), amended by 32 Tex. Reg. 5165
(2007), proposed 32 Tex. Reg. 487 (former 16 TEX. ADMIN. CODE § 25.173(0)) (Pub. Util. Comm’n
of Tex.). The contracts therefore contemplate that REC obligations of the parties, and the resulting
damages, are a product of and intertwined with the regulatory scheme. The liquidated damages
provisions attempt to integrate these ameliorative processes, and thus, on their face, reasonably
forecast damages.

Yet the facts of this case demonstrate the chasm between the liquidated damages provisions
as written and the result of the provisions under the court of appeals’ judgment. First, the number

of deficient RECs varies significantly between TXUPM’s assertion and what the regulatory scheme

would indicate. FPL had a collective deficiency of 580,000 RECs, yet 62% (or about 360,000) were
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not produced because of transmission congestion and associated ERCOT curtailment orders, which
are excused by the PUC rules. Id. TXU Electric was subject to PUC penalties for REC deficiencies
at the time of contract formation. Id. (former 16 TEX. ADMIN. CoDE § 25.173(c)(1)). Upon
assignment to TXUPM, a power marketer, no party was subject to PUC penalties. See 16 TEX.
ADMIN. CODE § 25.5(83) (defining power marketer as an wholesaler seller of electricity who does
not own generation, transmission, or distribution facilities in Texas, which would exclude TXUPM
from REC penalties). This change in relationship did not undermine each contract, but it
fundamentally changed the basis for the liquidated damages provisions. Those provisions
presuppose that TXU Electric or its successors would respond to potential penalties for REC
deficiencies. When those successors have no REC penalty obligations, they may, as occurred here,
fail to secure a regulatory excuse for deficiencies that would obviate any need for the liquidated
damages provisions. If the PUC could assess a penalty against TXUPM, the penalty would be based
on the 220,000 REC:s attributable to lack of wind, not congestion.

Second, the Deficiency Rate calculation failed to tie the damages to market value as the
contracts contemplate. Section 4.04(f) of the contracts allows for a Deficiency Rate of either $50
or twice the annual average market value of RECs “[t]o the extent that the [PUC] determines the
annual average market value.” The PUC expressly declined TXUPM’s request for such a
determination. The actual market value of a REC during the period in question ranged from $4 to
$14. The fortuity of a PUC determination thus utterly controls the damages, irrespective of the

actual market value. For instance, the appropriate amount of damages should fall in the range of $8
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to $28 (twice the average market value), depending on what the PUC would have determined as the
actual market value of a REC in each year.

In combination, this creates an unacceptable disparity. The court of appeals assessed
damages at $29 million. If we use the REC deficiency of 220,000 (as reduced under PUC rules),
and the reduced Deficiency Rate of $28 (the upper bound of the possible range), actual damages
equal only $6,160,000. To reach damages of $29 million on a 220,000 REC deficiency would
require an effective deficiency rate of $132 per REC. The disparity grows if we consider that
TXUPM also avoided the contract price of $24 per MWh of Renewable Energy—which includes
a REC and a MWh of electricity. Although only a portion of the $24 is attributable to the REC not
purchased, it nonetheless would further diminish TXUPM’s actual damages. In Phillips, we
recognized thata liquidated damages provision may be unreasonable in light of actual damages. 820
S.W.2d at 788. The burden of proving unreasonableness falls to FPL. See id. The court of appeals
held that FPL failed to meet this burden, yet the court’s evaluation was based on evidence of
damages for electricity and RECs. 328 S.W.3d at 589-90. Our holding on the scope of the
liquidated damages clauses limits our consideration to damages for REC deficiencies. The evidence
reviewed in this opinion demonstrates that FPL has met its burden.

Phillips did not create a broad power to retroactively invalidate liquidated damages
provisions that appear reasonable as written. See 820 S.W.2d at 788. Nor do we create such a
power here. Butwhen there is an unbridgeable discrepancy between liquidated damages provisions
as written and the unfortunate reality in application, we cannot enforce such provisions. The

forecast of damages was flawed by its reliance on events that did not and perhaps cannot occur—a
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PUC determination of the market value of RECs and a failure to secure a regulatory excuse for
curtailment-based REC deficiencies. When the liquidated damages provisions operate with no
rational relationship to actual damages, thus rendering the provisions unreasonable in light of actual
damages, they are unenforceable. See id. Because the liquidated damages provisions operate as a
penalty, we hold the provisions unenforceable.
IVV. Conclusion

We hold that the contracts do not require TXUPM to provide transmission capacity to FPL,
and thus TXUPM did not breach the contracts. FPL may owe damages for its breach, but the
liquidated damages provisions in the contracts are unenforceable as a penalty. Accordingly, we
reverse in part the judgment of the court of appeals and remand the case to the court of appeals to

determine damages consistent with this opinion.

Paul W. Green
Justice

OPINION DELIVERED: March 21, 2013
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AS TRUSTEES OF THE LAWRENCE ALLAN LONG TRUST, THE CHARLES EDWARD

LONG TRUST, THE LARRY THOMAS LONG TRUST AND THE JOHN STEPHEN LONG
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CASTLE TEXAS PRODUCTION LIMITED PARTNERSHIP, RESPONDENT
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COURT OF APPEALS FOR THE TWELFTH DISTRICT OF TEXAS

Argued November 5, 2013

JusTICE GUzZMAN delivered the opinion of the Court.

In this appeal from an oil and gas billing dispute, we determine the accrual date for
postjudgment interest when a remand for further proceedings requires new evidence. Toresolve this
question, we assess the Texas Finance Code, our rules of procedure, and our precedent. The Finance
Code provides that postjudgment interest accrues from a money judgment’s date. But importantly,
remanded cases such as this one involve multiple money judgments. Our Rules of Civil Procedure
specify that only one final judgment exists in any case, and historically we have allowed
postjudgment interest to accrue only upon a final judgment. But we have often addressed an

exception to this accrual rule where a court of appeals can or does render the judgment the trial court
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should have rendered. Insuch circumstances, our Rules of Appellate Procedure operate to substitute
the subsequent final judgment in the place of the trial court’s original, erroneous judgment—such
that postjudgment interest accrues from original judgment date. The rationale behind the
postjudgment-interest accrual rule and exception is that a claimant is entitled to postjudgment
interest from the judgment date once the trial court possesses a sufficient record to render an
accurate judgment.

Here, the court of appeals remanded the case to the trial court so that it could assess the
prejudgment interest based upon when the defendant received certain billings from the plaintiff. The
trial court determined that such evidence was not in the record and that the record had to be
reopened. Rather than obtain the additional evidence, the claimant instead waived its claim for
prejudgment interest. The trial court then awarded postjudgment interest from the date of its
original, erroneous judgment, and the court of appeals affirmed. We find no abuse of discretion in
the trial court’s determination that new evidence was needed. But because the remand necessitated
reopening the record for additional evidence, the Finance Code and our rules of procedure require
that postjudgment interest accrue from the final judgment date rather than the original, erroneous
judgment. Accordingly, we reverse the court of appeals’ judgment and remand for the trial court
to enter judgment in accordance with this opinion.

I. Background
Castle Texas Production Limited Partnership (Castle) operates gas wells in which the

Lawrence Allan Long Trust, the Charles Edward Long Trust, the Larry Thomas Long Trust, and the
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John Stephen Long Trust (collectively “the Long Trusts™) have an interest. The Long Trusts sued
Castle for breach of a joint operating agreement and the conversion of gas. Castle counterclaimed
for amounts owed on joint interest billings and prevailed on its counterclaim. In its first judgment,
entered in 2001, the trial court awarded Castle prejudgment interest of $73,998.90 without
specifying its calculation. On appeal, the court of appeals held that prejudgment interest should
have been calculated pursuant to the parties’ joint operating agreement for joint interest billings not
paid within fifteen days of receipt. 134 S.W.3d 267, 288. The court remanded to the trial court to
recalculate prejudgment interest because “[i]t [was] apparent that the amount of prejudgment interest
was not so calculated.” 1d.

On remand, Castle made various motions beginning in March 2005, arguing that no new
evidence was required for the trial court to recalculate prejudgment interest. When the trial court
disagreed and set the matter on its trial docket, Castle sought writs of mandamus and prohibition,
which the court of appeals denied in April 2006. In February 2009, Castle again moved for
judgment on the existing record. At a hearing in March 2009, the trial court denied Castle’s motion
and once again set the matter on its trial docket. After obtaining this ruling, Castle waived its

prejudgment-interest claim. The trial court entered a final judgment that same day awarding Castle

! Larry T. Long, Sammy Adamson, and Allan Long are the trustees of the Long Trusts and filed suit and pursued
this appeal in their official capacities as trustees. For ease of reference, this opinion refers to the trustees in their official
capacity as the Long Trusts.

2 The court also suggested a remittitur on damages and attorney’s fees and, when Castle filed the remittitur,
affirmed the trial court’s judgment as modified. 134 S.W.3d at 288-89.
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postjudgment interest from the original judgment date in 2001.3> The court of appeals affirmed,
holding that “a party that ultimately prevails is entitled to postjudgment interest from the date the
original judgment was rendered, irrespective of whether the original judgment was erroneous,
because that is the date upon which the trial court should have rendered a correct judgment.” 330
S.W.3d 749, 753. We granted the Long Trusts’ petition for review.’
I1. Discussion

This appeal requires us to determine the date from which postjudgment interest begins to
accrue when a remand requires further evidentiary proceedings. Prejudgment interest and
postjudgment interest both compensate a judgment creditor for her lost use of the money due her as
damages. Phillips v. Bramlett, 407 S.W.3d 229, 238 (Tex. 2013). Prejudgment interest accrues
from the earlier of: (1) 180 days after the date a defendant receives written notice of a claim, or
(2) the date suit is filed, and until the day before the judgment. TEX. FIN. CODE § 304.104; Johnson
& Higgins of Tex., Inc. v. Kenneco Energy, Inc., 962 S.W.2d 507, 531 (Tex. 1998). Postjudgment
interest accrues from the judgment date through the date the judgment is satisfied. Bramlett, 407
S.W.3d at 238. We have not previously addressed the accrual date for postjudgment interest if a trial
court determines it must reopen the record for new evidence on remand and thus renders multiple

judgments during the course of the suit.

% The trial court subsequently entered a nunc pro tunc final judgment that made no substantive change to the
March 2009 final judgment. No party contends the nunc pro tunc judgment has any effect on this proceeding.

4 We previously granted review of this appeal and set the matter for oral argument in December 2012. Shortly
before oral argument, Castle removed this proceeding to federal court because Castle and its parent corporation had filed
for bankruptcy in December 2011. The federal bankruptcy court remanded this proceeding in July 2013, and we again
set the matter for oral argument.
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A claimant would prefer postjudgment interest to accrue from the date of the original,
erroneous judgment for several reasons. First, postjudgment interest accrues on prejudgment
interest® and, unlike prejudgment interest, postjudgment interest compounds annually.®
Additionally, statutory limits such as the one on health care liability claims may prohibit recovery
that includes prejudgment interest,” but we have never held that postjudgment interest is subject to
that limitation. Bramlett, 407 S.W.3d at 239. Here, Castle waived its claim for prejudgment
interest. Thus, resolving this issue determines whether Castle can recover postjudgment interest
from the trial court’s original judgment in 2001 or the final judgment after remand in 2009.

A. The Final Judgment Rule

To determine when postjudgment interest begins to accrue, we must interpret relevant
statutes and our rules of procedure, which are issues we review de novo. Morris v. Aguilar, 369
S.W.3d 168, 171 n.4 (Tex. 2012). Under the Texas Finance Code, “postjudgment interest on a
money judgment of a court in this state accrues during the period beginning on the date the judgment
is rendered and ending on the date the judgment is satisfied.” TeEX. FIN. CODE § 304.005(a). The

Finance Code defines a money judgment as “a judgment for money” which “includes legal interest

®> See TEX. FIN. CODE § 304.003(a) (“A money judgment of a court of this state . . . including court costs
awarded in the judgment and prejudgment interest, if any, earns postjudgment interest at the rate determined under this
section.”).

® Compare id. § 304.104 (“Prejudgment interest is computed as simple interest and does not compound.”), with
id. 8 304.006 (“Postjudgment interest on a judgment of a court in this state compounds annually.”).

" See Columbia Hosp. Corp. of Houston v. Moore, 92 S.W.3d 470, 474 (Tex. 2002) (holding that prejudgment
interest is subject to the limitation on recovery found in the statutory predecessor to the Medical Liability Act).

5
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or contract interest, if any, that is payable to a judgment creditor under a judgment.”® Id.
§ 301.002(a)(12). But this appeal hinges on the term “judgment,” which the Finance Code fails to
define. We observed in American Paper Stock Co. v. Howard that this statutory reference to
“judgment” is to “the judgment of the trial court.” 528 S.W.2d 576, 577 (Tex. 1975). Texas Rule
of Civil Procedure 301 further instructs that “[o]nly one final judgment shall be rendered in any
cause except where it is otherwise specially provided by law.” TeX.R. Civ. P. 301; see also Logan
v. Mullis, 686 S.W.2d 605, 609 (Tex. 1985) (“Tex. R. Civ. P. 301 provides that there will be only
one final judgment.”). A judgment that accrues postjudgment interest must necessarily be a final
judgment because a partial summary judgment that grants relief on only one of several claims will
not accrue postjudgment interest on the rendered claim until a final judgment resolves all issues
among all parties. We therefore assess what constitutes a final judgment when a remand results in
multiple trial court judgments.

We assess a judgment’s finality differently, depending upon the context. For example, the
finality test for the purpose of appeal differs from the finality test for when a court’s power to alter
a judgment ends or when the judgment becomes final for the purpose of claim and issue preclusion.
Street v. Honorable Second Court of Appeals, 756 S.W.2d 299, 301 (Tex. 1988) (orig. proceeding);
see also Lehmann v. Har-Con Corp., 39 S.W.3d 191, 195 (Tex. 2001). Asexplained below, finality

for the purpose of appeal bears the closest resemblance to finality for the purpose of accruing

® The Finance Code further defines contract interest as “interest that an obligor has paid or agreed to pay to a
creditor under a written contract of the parties.” TeX. FIN. CoDE § 301.002(a)(1). Much of the present dispute has
centered on the prejudgment interest set forth in the joint operating agreement between Castle and the Long Trusts, which
is contract interest under the Finance Code.
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postjudgment interest. A judgment is final for the purpose of appeal “if it disposes of all pending
parties and claims in the record, except as necessary to carry out the decree.” Lehmann, 39 S.W.3d
at 195.° A judgment that disposes of all parties and claims begins appellate deadlines and generally
triggers the accrual of postjudgment interest. See TEX. FIN. CODE § 304.005(a). But if an appellate
court reverses that final judgment and remands for further proceedings, the original, erroneous trial
court judgment is no longer final because it no longer disposes of all parties and claims. Generally
then, if a remand results in multiple trial court judgments, postjudgment interest accrues from the
date of the final judgment (rather than the original, erroneous judgment).
B. The “Can or Does Render” Exception

Texas Rule of Appellate Procedure 43.3 establishes a limited exception to the general rule
that postjudgment interest accrues from the final judgment date. Rule 43.3 provides that, “[w]hen
reversing atrial court’s judgment, the court must render the judgment that the trial court should have
rendered, except when (a) a remand is necessary for further proceedings; or (b) the interests of
justice require a remand for another trial.” TEX. R. App. P. 43.3. Though our precedents on
postjudgment interest have involved this exception rather than the general postjudgment-interest

accrual rule, such precedents nonetheless offer guidance about the rule’s purpose and contours.

® As addressed in Part 11.B, infra, atrial court may, in appropriate circumstances, sever a rendered claim to make
that ruling an appealable final judgment that accrues postjudgment interest from the date of severance.

10See also Jack B. Anglin Co. v. Tipps, 842 S.W.2d 266, 272 (Tex. 1992) (orig. proceeding) (“A final judgment
is one which disposes of all legal issues between all parties.”); West v. Bagby, 12 Tex. 34, 34 (Tex. 1854) (“A final

judgment is there defined to be the award of the judicial consequences which the law attaches to the facts, and determines
the subject-matter of controversy between the parties. . . .”).
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We first interpreted the predecessor to Rule of Appellate Procedure 43.3 more than a half
century ago. In D.C. Hall Transport, Inc. v. Hard, the jury rendered a verdict for the plaintiff, but
the trial court granted the defendants” motion for jJudgment notwithstanding the verdict. 355S.W.2d
257, 258 (Tex. Civ. App.—Fort Worth) writ ref’d n.r.e. per curiam, 358 S.W.2d 117 (Tex. 1962).
Neither the jury nor the trial court, however, had made a finding concerning the disputed scope of
acontract. Id. Because the existing record created a fact issue concerning the scope of the contract,
we remanded for the trial court to make the omitted finding. Id. The trial court resolved the fact
issue on remand without taking new evidence and entered a new final judgment that awarded interest
from the date of the original, erroneous judgment. Id. The court of appeals affirmed the award of
postjudgment interest from the date of the original judgment, reasoning that, “[i]n effect, the
[remand] judgment was the judgment which should have been rendered . . . when the non obstante
judgment was rendered.” 1d. at 260. We approved that decision.™* D.C. Hall, 358 S.W.2d at 117.
Thus, under D.C. Hall, if aremand does not require the trial court to reopen the record, the exception
contained in Rule of Appellate Procedure 43.3 applies, and postjudgment interest will accrue from

the date of the original, erroneous judgment.*?

1 The court of appeals had addressed various factual determinations that were beyond our jurisdiction, so we
could not refuse the writ and adopt that opinion as our own. D.C. Hall, 358 S.W.2d at 117. But we did “approve the
decisions of law” of the court of appeals—including the decision regarding postjudgment interest—via per curiam
opinion when refusing the writ due to no reversible error. Id.

12 Similarly to D.C. Hall, we reversed and remanded a take nothing judgment in Vassallo v. Nederl-Amerik
Stoomv Maats Holland and instructed the trial court to enter judgment for the plaintiff. 344 S.W.2d 421, 426 (Tex.
1961). On remand, the trial court entered judgment for the plaintiff with postjudgment interest accruing from the date
of its original judgment, the court of appeals affirmed, and we found no reversible error. Nederland
sch-Amerikaansche-Stoomvaart-Maatschappij; Holland-Am. Line v. Vassallo, 365 S.W.2d 650, 656 (Tex. Civ.
App.—Houston 1963, writ ref’d n.r.e.).
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We have confirmed the principle of D.C. Hall in several appeals involving simpler
postures—when a court of appeals renders the judgment the trial court should have rendered. In
American Paper, the jury returned a verdict in favor of the plaintiff, but the trial court entered a take-
nothing judgment notwithstanding that verdict. 528 S.W.2d at 576. The court of appeals reversed,
rendered judgment on the verdict, and ordered that postjudgment interest should accrue from the
date of the verdict. Id. at 576—77. We reformed that judgment to provide for postjudgment interest
to accrue from the trial court’s judgment date. Id. at 577. We explained that the predecessor to
Finance Code section 304.005 required postjudgment interest to accrue from the date of the
judgment, which “is the judgment of the trial court.” 1d. And citing D.C. Hall, we held that under
the predecessor to Rule of Appellate Procedure 43.3, “the judgment of the court of civil appeals
must take its place and plaintiff is entitled to interest from the date of the erroneous judgment.” Id.
Thus, under American Paper, if an appellate court renders the judgment the trial court should have
rendered, postjudgment interest accrues from the date of the trial court’s original, erroneous
judgment.

We likewise applied the American Paper exception in Thornall v. Cargill, Inc., 587 S.W.2d
384 (Tex. 1975). There, the court of appeals affirmed a judgment in part and reversed and rendered
the remainder of the judgment. Id. at 384. But the court of appeals’ judgment failed to award
postjudgment interest, and we reformed the judgment to award postjudgment interest from the date
of the trial court’s erroneous judgment. Id. at 385.

Most recently, in Bramlett, we summarized American Paper and Thornall as holding that

“when an appellate court reverses a trial court’s judgment and renders judgment on appeal,
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postjudgment interest begins to run from the date of the trial court’s judgment, not the later date of
the appellate court’s judgment.” 407 S.W.3d at 239. But we viewed the Bramlett fact pattern as
akin to that in D.C. Hall where, instead of rendering the judgment the trial court should have
rendered, we remanded and the trial court made further determinations on the existing record. Id.
at240. Asin D.C. Hall, we held that postjudgment interest accrues from the date of the original trial
court judgment if the appellate court remands for entry of judgment consistent with its opinion and
the trial court is not required to admit new or additional evidence to enter that judgment. 1d. at 239.
After discussing the court of appeals’ opinion at issue here, we specifically left open the question
of the date from which postjudgment interest accrues if there is a retrial or new evidence is required
onremand. Id. at 242-43.

Thus, the general rule is that postjudgment interest accrues from the date of the judgment,
which is the final judgment in a case where the trial court issues multiple judgments. TEX. FIN.
CoDE §304.005(a); TEX.R.Civ.P. 301. The exception is when the appellate court renders (or could
have rendered) judgment, in which case postjudgment interest accrues from the date of trial court’s
original, erroneous judgment. TEX. R. App. P. 43.3. But when an appeal instead results in a retrial
or a remand for further proceedings where new evidence is required, postjudgment interest will
accrue from the trial court’s subsequent judgment.

The purpose behind the long-standing exception under Rule of Appellate Procedure 43.3
confirms the general rule that postjudgment interest should accrue from the subsequent trial court
judgment in cases where the trial court must reopen the record. If the trial court possessed a

sufficient record to render a correct judgment, the Finance Code and the rules of procedure allow
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postjudgment interest to accrue from the original judgment date. But if the trial court did not
possess a sufficient record to render a correct judgment or the record otherwise must be reopened
(as in a retrial),*® postjudgment interest will only accrue on the final judgment date once the record
is sufficient.

We cannot agree with Castle that postjudgment interest should always accrue from the date
of the trial court’s first judgment. Such an interpretation renders meaningless the Finance Code
provisions and Rule of Civil Procedure 301, which require postjudgment interest to accrue from the
final judgment date. Similarly, if postjudgment interest always accrues from the date of the original,
erroneous trial court judgment, our precedents construing the rules of appellate procedure would
have had no need to address whether the appellate court could or did render the judgment the trial
court should have rendered. We must interpret statutes and rules of procedure to give them effect,
and thus we decline to adopt Castle’s blanket rule that postjudgment interest accrues from the date
of the original, erroneous trial court judgment in every proceeding. See City of Waco v. Lopez, 259
S.W.3d 147, 153 (Tex. 2008) (“[C]ourts are to avoid interpreting a statute in such a way that renders

provisions meaningless.”).

¥ We recognize that the cause for a retrial might not be the fault of the claimant, and the record on retrial may
be similar to the record from the initial trial. But even in such circumstances, the Finance Code requires interest to
accrue from the date of the judgment, which is necessarily the final judgment. TEX. FIN. CODE § 304.005(a). And the
exception in Rule of Appellate Procedure 43.3 cannot apply to retrials because, under such circumstances, the appellate
court cannot render the judgment the trial court should have rendered. See TEX. R. App. P. 43.3. While the Finance
Code’s postjudgment interest accrual rule and the exception under our rules of procedure should achieve fairness in most
circumstances, fairness is not the test mandated by our statutes and rules to be applied to the calculation of postjudgment
interest in a case-by-case fashion. Rather, the parties’ awareness of these principles, and the appropriate use of
severance, offers of proof, and bills of exception as discussed below, should yield fairness in a predictable context to
the greatest extent possible.

11
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Having determined the parameters of the postjudgment-interest accrual rule and its
exception, the parties here raise two related procedural questions: (1) which court decides whether
the record must be reopened on remand, and (2) at what point should that decision be based? Asa
practical matter, the trial court should determine whether the record must be reopened on remand.
While Rule of Appellate Procedure 43.3 requires a court of appeals to render the judgment the trial
court should have rendered, the limited nature of appellate records can make this task impossible.
Such was the case in Bramlett where we remanded for the trial court to enter judgment consistent
with our opinion, and the trial court did not reopen the record in order to enter judgment. 407
S.W.3d at 233. Thus, the trial court should determine whether it must reopen the record on
remand.*

Likewise, the trial court should make the determination whether to reopen the record as of
the time the court of appeals remanded the proceeding. As explained above, the purpose of the
postjudgment-interest accrual rule and exception indicate that a claimant is entitled to accrue
postjudgment interest from the judgment date following the time the trial court possessed a sufficient
record to render a correct judgment. If, as here, a claimant fails to equip the trial court with a
sufficient record on remand and decides to waive a claim, only at the time of this waiver does the

trial court possess a sufficient record to enter a correct judgment. Thus, if a trial court determines

4 1f a party believes the trial court erred in its determination of whether it must reopen the record, such a
decision is necessarily reviewable on appeal of the final judgment the trial court enters. Here, Castle disagreed with the
trial court’s determination that it must reopen the record. As explained in Part I1.E, infra, we hold that the trial court did
not abuse its discretion in determining that it needed to reopen the record.
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that it must reopen the record on remand to comply with a court of appeals decision, it should make
that determination based upon the claims and record as of the time of the remand.

Taken together, the Finance Code, our rules of procedure, and our precedent from D.C. Hall
to Bramlett require the conclusion that postjudgment interest accrues from the date of the final
judgment (rather than the original, erroneous judgment) unless the appellate court can or does render
the judgment the trial court should have rendered. As the parties discussed at oral argument,
however, our precedent and rules of procedure offer some methods through which courts and parties
may affect postjudgment interest with severance, offers of proof, and bills of exception.

Under Texas Rule of Civil Procedure 41, a court may sever and proceed separately with a
claim against a party and may sever different grounds of recovery before submission to the trier of
fact.™ TEX.R.CIv.P. 41; State Dep’t of Highways & Pub. Transp. v. Cotner, 845 S.W.2d 818, 819
(Tex. 1993). And other rules of procedure provide limited exceptions to Rule of Civil Procedure
41, allowing a trial or appellate court to order retrial on only part of a matter affected by error if

doing so will not result in unfairness to the parties. See TEX. R. Civ. P. 320'%; TEX. R. App. P.

5 We have held that a claim is properly severable if: “(1) the controversy involves more than one cause of
action, (2) the severed claim is one that would be the proper subject of a lawsuit if independently asserted, and (3) the
severed claim is not so interwoven with the remaining action that they involve the same facts and issues.” F.F.P.
Operating Partners, L.P. v. Duenez, 237 S.W.3d 680, 693 (Tex. 2007) (quoting Guar. Fed. Sav. Bank v. Horseshoe Op.
Co., 793 S.\W.2d 652, 658 (Tex. 1990)). Avoiding prejudice, doing justice, and increasing convenience are the
controlling reasons to sever. Id.

18 Rule of Civil Procedure 320 provides:

When it appears to the court that a new trial should be granted on a point or points that affect only a
part of the matters in controversy and that such part is clearly separable without unfairness to the
parties, the court may grant a new trial as to that part only, provided that a separate trial on
unliquidated damages alone shall not be ordered if liability issues are contested.

TeEX. R. Civ. P. 320.
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44.1(b)'"; Cotner, 845S.W.2d at 819. For example, in Danziger v. San Jacinto Savings Association,
we severed and remanded a claim that had not been (but should have been) submitted to the fact-
finder from other claims on which we rendered judgment. 732 S.W.2d 300, 304 (Tex. 1987). We
specified that the rendered claims would accrue postjudgment interest from the date of the original
trial court judgment.®® Id. Further, we also rendered judgment for damages on a portion of another
claim (with postjudgment interest to accrue from the date of the original trial court judgment) and
severed and remanded the issue of attorney’s fees.'® Id. The trial court found no damages and thus
adduced no evidence for an award of attorney’s fees as the statute provided. 1d.°
C. The Courts of Appeals

Before the court of appeals’ decision at issue here, only two court of appeals’ opinions had
substantively addressed the accrual date for postjudgment interest if the trial court must reopen the
record on remand. Both courts of appeals held that postjudgment interest accrues from the date of

the original, erroneous trial court judgment. The court of appeals here had previously addressed the

" Rule of Appellate Procedure 44.1 provides:
If the error affects part of, but not all, the matter in controversy and that part is separable without
unfairness to the parties, the judgment must be reversed and a new trial ordered only as to the part
affected by the error. The court may not order a separate trial solely on unliquidated damages if
liability is contested.

TEX. R. APP. P. 44.1(b).

'8 The severed and remanded claim would necessarily have accrued postjudgment interest from the trial court’s
subsequent judgment date.

% In addition to Danziger, we also severed the disputed issue of attorney’s fees from the remainder of a claim
onwhich we rendered judgment in Great American Reserve Insurance Co. v. Britton, 406 S.W.2d 901, 907 (Tex. 1966).

0 parties may also affect postjudgment interest with offers of proof or bills of exception, which allow parties
to include in the appellate record matters that do not otherwise appear in the record, such as excluded evidence. TEX.
R. EvID. 103(a)(2); TEX. R. App. P. 33.2; Mack Trucks, Inc. v. Tamez, 206 S.W.3d 572, 577 (Tex. 2006).
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issue in State Department of Highways and Public Transportation v. City of Timpson, 795 S.W.2d
24 (Tex. App.—Tyler 1990, writ denied). In Timpson, the trial court erroneously failed to submit
a jury question regarding a settling defendant’s negligence, and the court of appeals remanded for
a retrial only on the comparative negligence of the two defendants. Id. at 25. On retrial, the trial
court awarded postjudgment interest from the date of the subsequent judgment. Id. at 27. The court
of appeals reversed, and—without discussion—stated that “[i]nterest on the revised judgment should
run from the date of the original or erroneous judgment.” Id. As support, the court cited D.C. Hall
and Copper Liquor v. Adolph Coors Co., 701 F.2d 542 (5th Cir. 1985). Butas addressed previously,
D.C. Hall involved a remand where the trial court took no new evidence, and thus fell under the
exception in the Rules of Appellate Procedure applicable to cases in which the court of appeals can
or does render the judgment the trial court should have rendered. Bramlett, 407 S.W.3d at 240.
D.C. Hall does not support the conclusion in Timpson.

Likewise, Timpson relied upon Copper Liquor, as support for the conclusion that
postjudgment interest accrues from the date of the original, erroneous trial court judgment. 795
S.W.2d at 27. Federal cases such as Copper Liquor are necessarily predicated on federal rules of

procedure and are of limited value.?* Even so, the general rule regarding postjudgment interest in

2L Following its decision in Briggs v. Pennsylvania Railroad Co., 334 U.S. 304 (1948), the United States
Supreme Court promulgated Federal Rule of Appellate Procedure 37, which now provides:

(@) When the Court Affirms. Unless the law provides otherwise, if a money judgment in a civil case
is affirmed, whatever interest is allowed by law is payable from the date when the district court’s
judgment was entered.

(b) When the Court Reverses. If the court modifies or reverses a judgment with a direction that a

money judgment be entered in the district court, the mandate must contain instructions about the
allowance of interest.
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the Fifth Circuit appears to be that postjudgment interest accrues from the date of the subsequent
judgment. See Vickers v. Chiles Drilling Co., 882 F.2d 158, 159 (5th Cir. 1989) (“If an appellate
court reverses or modifies a judgment with a direction that a judgment be entered against a party,
the mandate from the appellate court must specifically order that interest run from the date of the
first judgment, else interest runs from the date of the second, modified judgment.” (citing FED. R.
APP. P. 37; Briggs v. Penn. R.R. Co., 334 U.S. 304 (1948))). Accordingly, Copper Liquor does not
support the holding in Timpson that postjudgment interest accrues from the date of the first
judgment.

The other court of appeals to have addressed the question before us was Gamma Group V.
Transatlantic Reinsurance Co., 365 S.W.3d 469 (Tex. App.—Dallas 2012, no pet.). In Gamma
Group, the court of appeals first held that the trial court erroneously awarded reasonable losses of
$1.3 million rather than incurred losses and ordered a retrial on the limited issue of damages. Id.
at 471. After taking new evidence, the trial court awarded more than $2.7 million in incurred-loss
damages, with postjudgment interest accruing from the date of its original, erroneous judgment. 1d.
at 471, 475. The court of appeals affirmed that holding, citing to the court of appeals opinion at
issue here and Timpson. 1d. at476. But as explained previously, these opinions do not properly give
effect to the Finance Code and our rules of procedure, under which postjudgment interest accrues
from the final judgment date unless the appellate court can or does render the judgment the trial
court should have rendered. To the extent Timpson and Gamma Group conflict with this opinion,

we overrule them.

FED. R. App. P. 37.
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D. Other Jurisdictions

Other jurisdictions often rely on their particular statutes, rules, and interpreting caselaw, so
their relevance here is particularly weak. Nonetheless, we note that California appears to follow this
general approach. See Stockton Theatres, Inc. v. Palermo, 360 P.2d 76, 78 (Cal. 1961) (“When a
judgment is modified upon appeal, whether upward or downward, the new sum draws interest from
the date of entry of the original order, not from the date of the new judgment. On the other hand,
when a judgment is reversed on appeal the new award subsequently entered by the trial court can
bear interest only from the date of entry of such new judgment.” (citations omitted)).?? And
commentators have observed that our principle in American Paper—that postjudgment interest
accrues from the original judgment date if the court of appeals renders the judgment the trial court
should have rendered—is the majority rule.?®

E. Application

Having construed the Finance Code and our rules of procedure to require postjudgment
interest to accrue from the final judgment date unless the appellate court can or does render the
judgment the trial court should have rendered, we turn to the facts of the case at hand. Castle

counterclaimed against the Long Trusts for breach of the parties’ joint operating agreement by

22 See also Presbyterian Distrib. Serv. v. Chicago Nat’l Bank, 183 N.E.2d 525, 527 (Ill. App. 1962) (allowing
postjudgment interest to accrue from date of subsequent judgment entered after further proceedings on remand).

2 1 COMMERCIAL DAMAGES: A GUIDE TO REMEDIES IN BUSINESS LITIGATION 1 6-49 (Charles L. Knapp ed.
2011) (“The majority rule is that where a money award has been modified on appeal and the only action necessary in
the trial court is compliance with the mandate of the appellate court, interest on the award should accrue from the original
judgment date.”); Annotation, Date from which Interest on Judgment Starts Running, as Affected by Modification of
Amount of Judgment on Appeal, 4 A.L.R.3d 1221, 1223, § 2 (1965) (“In most cases where a money award has been
modified on appeal, and the only action necessary in the trial court has been compliance with the mandate of the
appellate court, the view has been taken that interest on the award as modified should run from the same date as if no
appeal had been taken, that is, ordinarily, from the date of entry of the verdict or judgment.” (citation omitted)).
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failing to pay their share of joint interest billings. The joint operating agreement provided for
interest to accrue on joint interest billings not paid within fifteen days of their receipt. 134 S.W.3d
at 288. In its 2001 judgment, the trial court failed to specify its calculation for $73,998.90 of
prejudgment interest it awarded Castle. The court of appeals reversed and remanded, holding
prejudgment interest should have been calculated pursuant to the joint operating agreement. Id. at
288. On remand, the trial court concluded multiple times that it required evidence indicating when
the Long Trusts received the joint interest billings to adjudicate prejudgment interest under the joint
operating agreement. Castle sought writs of mandamus and prohibition regarding one such ruling,
which the court of appeals denied after concluding “there are issues before the trial court requiring
factual determinations.” In re Castle Tex. Prod. Ltd. P’ship, 189 S.W.3d 400, 405 (Tex.
App.—Tyler 2006, orig. proceeding). Castle eventually waived its prejudgment interest claim, and
on that same day in 2009, the trial court entered a final judgment that awarded Castle postjudgment
interest from the 2001 judgment.

As explained above, postjudgment interest accrues from the final judgment date unless the
appellate court can or does render the judgment the trial court should have rendered. And the
determination of whether the record must be reopened on remand is one for the trial court in the first
instance to be made based upon the time of remand. Here, the trial court determined new evidence
was required at the time of remand—a decision the court of appeals did not overturn. In re Castle,
189 S.W.3d at 405 (“[T]here are issues before the trial court requiring factual determinations.”). We
review the trial court’s decision to admit new evidence for an abuse of discretion. Serv. Corp. Int’|

v. Guerra, 348 S.W.3d 221, 235 (Tex. 2011).
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Castle argues that new evidence was not needed because (1) the record included evidence
of when the Long Trusts received joint interest billings, and (2) even without such evidence, the trial
court had a duty to rule that Castle failed to carry its burden of proving prejudgment interest on the
existing record. The Long Trusts argue that, although evidence existed that Castle was entitled to
prejudgment interest, the remand required reopening the record for evidence of when the Long
Trusts received the billings. We agree with the Long Trusts and hold that the trial court did not
abuse its discretion in concluding that it needed additional evidence.

Castle claimed in the trial court that the existing record could substantiate when the Long
Trusts received certain joint interest billings because the record included a letter from Castle to the
Long Trusts that purportedly enclosed joint interest billings. But the letter Castle filed with the trial
court failed to include the allegedly enclosed joint interest billings, and Castle does not argue that
any other evidence in the record establishes when the Long Trusts received the billings. Thus, we
cannot agree with Castle that the existing record offered sufficient evidence of when the Long Trusts
received the joint interest billings or that the trial court’s decision to reopen the record abused its
discretion.

Neither do we agree with Castle that the trial court had a duty to deny it recovery of
prejudgment interest on the existing record. Castle relies on Texas Rule of Civil Procedure 270,
which provides that a court may permit additional evidence to be offered at any time when it clearly
appears necessary to the due administration of justice, except that “in a jury case no evidence on a
controversial matter shall be received after the verdict of the jury.” TEX.R. Civ.P. 270. But, Rule

270 is not designed to prohibit the trial court from reopening the record when a court of appeals
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reverses and remands for further proceedings. The ability to remand a portion of a claim is instead
governed by Rule of Appellate Procedure 44.1, and Castle has not challenged the court of appeals’
decision to remand only the issue of prejudgment interest rather than the entirety of its claim. TEX.
R. App. P. 44.1(b). Moreover, the record in 2001 included some evidence that Castle was entitled
to prejudgment interest because the Long Trusts had not paid certain amounts owed on joint interest
billings by the date of the original judgment. But this was not evidence as to the specific amount
of prejudgment interest the Long Trusts owed under the joint operating agreement. Because
evidence existed that the Long Trusts owed prejudgment interest, the court of appeals remanded for
a recalculation. See Glover v. Tex. Gen. Indem. Co., 619 S.W.2d 400, 402 (Tex. 1981) (providing
that the court of appeals must ordinarily remand for a new trial when, despite some evidence, the
evidence is factually insufficient); see also City of Laredo v. Montano, 414 S.W.3d 731, 737 (Tex.
2013) (remanding for recalculation of attorney’s fees when evidence of work performed existed but
was insufficient to support the amount awarded in the judgment). And Castle does not argue here
that the court of appeals was required to render judgment that Castle take nothing on its prejudgment
interest issue rather than remanding it. Accordingly, we disagree with Castle that the trial court had
a duty to deny its claim for prejudgment interest based upon the existing record, and the trial court
did not abuse its discretion in determining that new evidence was required to properly calculate
prejudgment interest.

Neither waiver nor severance affect our conclusion. After the trial court required additional
evidence on Castle’s prejudgment interest claim, Castle waived the claim. But this waiver of

prejudgment interest does not affect the date on which postjudgment interest accrues. Because the
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trial court did not possess a sufficient record on which to render a correct judgment on its claims in
2001, Castle is not entitled to postjudgment interest from the 2001 judgment. In 2009, Castle
amended its pleadings to, for the first time, yield a sufficient record for the trial court to render a
correct judgment. Castle is therefore entitled to postjudgment interest from the 2009 judgment.

Finally, the issue of severance does not affect our analysis. The court of appeals did not
sever the portion of Castle’s claim it affirmed from the portion it remanded—as we did in Danziger.
The court of appeals was familiar with severance, a procedure it implemented in severing the Long
Trusts’ claim from Castle’s counterclaim in the first appeal. 134 S.W.3d at 288-89. And Castle
does not claim here that the court of appeals erred by not severing the prejudgment interest issue
from the remainder of its claim. We express no opinion whether the court of appeals could have
severed the prejudgment interest portion of Castle’s counterclaim from the remainder of the claim.

I11. Conclusion

In sum, under the Finance Code and our rules of procedure, postjudgment interest accrues
from the final judgment date unless the appellate court can or does render the judgment the trial
court should have rendered. If the trial court determines that it must reopen the record on remand
based upon the record and pleadings as they existed at the time of the remand, postjudgment interest
will accrue from the subsequent judgment. But if the court of appeals can or does render the
judgment the trial court should have rendered, postjudgment interest accrues from the original,
erroneous trial court judgment.

Here, the court of appeals remanded for the trial court to assess prejudgment interest based

upon the date the Long Trusts received joint interest billings. The trial court determined it required
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additional evidence to decide that issue. Because there was insufficient evidence in the record
establishing when the Long Trusts received the billings and because the trial court had no duty to
deny Castle’s request for prejudgment interest on the existing record, we find no basis to conclude
that the trial court’s ruling to reopen the record was an abuse of discretion. Accordingly,
postjudgment interest must accrue from the trial court’s final judgment in 2009. We reverse the
court of appeals’ judgment and remand for the trial court to render judgment for Castle, with

postjudgment interest to accrue in accordance with this opinion.

Eva M. Guzman
Justice

OPINION DELIVERED: March 28, 2014
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IN THE SUPREME COURT OF TEXAS

No. 11-0213

COINMACH CORP. F/K/A SOLON AUTOMATED SERVICES, INC., PETITIONER,

V.

ASPENWOOD APARTMENT CORP., RESPONDENT

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE FIRST DISTRICT OF TEXAS

Argued February 27, 2013

JusTICE BOoYD delivered the opinion of the Court.

JusTICE GuzMAN filed a concurring opinion, joined by JuSTICE DEVINE and JUSTICE BROWN.

We have previously explained that a tenant “who remains in possession of the premises after
termination of the lease occupies ‘wrongfully’ and is said to have a tenancy at sufferance.”
Bockelmannv. Marynick, 788 S.W.2d 569, 571 (Tex. 1990). This case involves acommercial tenant
that remained in possession for six years after it lost its lease when the property was sold through
foreclosure. After arguing to the contrary—at times successfully—for over ten years, the tenant
ultimately conceded that the foreclosure terminated the lease and, because the new owner
immediately and continually insisted that the tenant vacate the premises, the tenant became a tenant
at sufferance. We must decide whether the tenant can be liable for breach of the terminated lease,
for trespass and other torts, or for violations of the Texas Deceptive Trade Practices-Consumer

Protection Act (DTPA), and whether the property owner can recover attorney’s fees under the Texas
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Uniform Declaratory Judgments Act (UDJA). The trial court entered summary judgment for the
tenant on all of the owner’s claims, and the court of appeals reversed and remanded in part.
Agreeing with the court of appeals, we hold that (1) a tenant at sufferance cannot be liable for breach
of the previously-terminated lease agreement; (2) a tenant at sufferance is a trespasser and can be
liable in tort (although the extent of liability depends on the nature of the trespass), including, in this
case, tortious interference with prospective business relations; and (3) the tenant in this case cannot
be liable under the DTPA because the property owner was not a consumer. Disagreeing with the
court of appeals, we hold that (4) the property owner in this case cannot recover under the UDJA.
We therefore affirm the court of appeals’ judgment in part, reverse in part, render judgment for the
tenant on the owner’s claim for declaratory relief, and remand the case to the trial court for further
proceedings.

.
BACKGROUND

Coinmach Corp. installs and maintains coin-operated laundry machines in apartment
complexes. Rather than lease its equipment to property owners, it leases laundry rooms from the
owners and installs and operates its own machines in those rooms. In 1980, Coinmach entered into
a ten-year lease of “the laundry room(s)” at the Garden View Apartments in Harris County, Texas.
The lease was expressly “subordinate to any mortgage or deed of trust on the premises.” In 1989,
the parties extended the lease term until 1999. In 1994, the owner’s lender foreclosed on its deed

of trust. The individual who bought the complex at the foreclosure sale immediately deeded it to
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a company he owned, and a few months later that company sold the complex to Aspenwood
Apartment Corp.

Aspenwood immediately gave Coinmach written notice to vacate the laundry rooms,
asserting that the foreclosure sale had terminated the lease and that Coinmach had failed to maintain
the equipment in an adequate and safe condition. When Coinmach refused to vacate, Aspenwood
removed Coinmach’s equipment, began to remodel one of the laundry rooms, and filed a forcible
entry and detainer (FED) action to evict Coinmach from the premises. Coinmach, in turn, obtained
a writ of reentry from the justice court,' and refused to vacate the premises.

Two years later,> Aspenwood sent Coinmach another notice to vacate and filed asecond FED
action. Thistime, the justice court ordered Coinmach to vacate the property, but Coinmach appealed
for a de novo trial and the county court at law reversed. Aspenwood appealed that judgment to the
court of appeals, but that court ultimately dismissed the appeal for want of jurisdiction.* By then,
the lease’s 1999 termination date had passed, but Coinmach still refused to vacate. After

Aspenwood contracted with a different laundry company and that company set up operations in a

! Aspenwood asserts that Coinmach obtained this writ ex parte based on a sworn affidavit that failed to disclose
that the lease was expressly subordinate to a deed of trust that had been foreclosed, and that falsely stated that
Coinmach’s equipment was perfectly functional when in fact it was in bad condition and presented a danger to the
complex’s residents. We need not and do not consider these factual assertions to resolve this appeal.

2 The record does not explain Aspenwood’s delay in sending additional notices to vacate, or in filing this
lawsuit. Again, we need not address these factual issues, other than to note the parties’ agreement that Aspenwood
continually objected, and never consented, to Coinmach’s possession of the premises.

% See Aspenwood Apartment Corp. v. Solon Automated Servs., No. 01-98-00516-CV, 1999 WL 1063435 (Tex.
App.—Houston [1st Dist.] Nov. 24, 1999, no pet.) (not designated for publication); see also Acts of May 27, 1997, 75th
Leg., ch. 1205 1997 Tex. Gen. Laws 4628-29 (amended 2011) (current version at TEX. PRoP. CODE § 24.007(a))
(providing that final judgment of a county court in an eviction suit may not be appealed on the issue of possession unless
the premises are used only for residential purposes).
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laundry room that Coinmach had previously abandoned, Coinmach obtained another writ of reentry
and forced that company to leave the premises, based this time on sworn testimony that the lease had
automatically renewed for another nineteen-year term. Coinmach thus continually remained in
possession of the premises, while Aspenwood continued to send additional notices to vacate,
complaining of Coinmach’s repeated failures to maintain the condition of its equipment, pay rent,
and provide an accounting of its receipts. Aspenwood maintains it never cashed any checks it
received from Coinmach.

Meanwhile, Aspenwood filed the present suit in district court in 1998, shortly after it filed
the second FED action. Aspenwood originally asserted claims against Coinmach for trespass to try
title, common law trespass, breach of the lease agreement, DTPA violations, statutory and common
law fraud, tortious interference with prospective business relations, and a declaratory judgment that
Coinmach had no right to possession and no leasehold interest in the property. Coinmach filed
counterclaims for breach of the lease agreement, breach of warranties of possession, quiet
enjoyment, fitness for a particular purpose, and suitability, defamation, tortious interference, bad
faith, and harassment. The trial court first ruled as a matter of law that the 1994 foreclosure sale had
terminated Coinmach’s lease agreement. It then submitted the case to a jury, which found in favor
of Aspenwood and awarded approximately $1.5 million, consisting of actual damages, DTPA treble
damages, exemplary damages, attorney’s fees, and prejudgment interest. Inthe spring of 2000, after
the trial court entered judgment for Aspenwood on the jury’s verdict, Coinmach vacated the

premises.
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Coinmach also filed a motion for new trial, however, and the trial court granted that motion.
The parties subsequently amended their pleadings. Aspenwood reasserted all of its prior claims
except for statutory and common law fraud, while Coinmach continued to deny liability but dropped
all of its counterclaims. In May 2007, the trial court entered a partial summary judgment, ruling that
the foreclosure sale terminated the lease and that Coinmach became a tenant at sufferance. Based
on these holdings, the court struck all of Aspenwood’s breach of contract claims. Coinmach then
filed motions for summary judgment and Rule 166 motions asking the court to rule, as a matter of
law, that a tenant at sufferance cannot be a trespasser; that Aspenwood could not seek declaratory
relief and attorney’s fees under the UDJA; that Aspenwood’s trespass, trespass to try title, DTPA,
and tortious interference claims were either moot or procedurally improper; and that, since
Coinmach was not a trespasser, it could not be liable for such tort-based claims. In June 2008, the
trial court issued orders granting Coinmach’s motions, ruling that Aspenwood was not a consumer
under the DTPA and that Coinmach had a possessory interest in the property from the time of
foreclosure until it vacated the premises in 2000, and concluding that the effect of its legal rulings
was to preclude Aspenwood’s remaining claims as a matter of law. The court thus entered judgment
that Aspenwood take nothing on its claims.

The court of appeals affirmed in part, reversed in part, and remanded. The court affirmed
the dismissal of Aspenwood’s breach of contract claims, holding that, because Aspenwood never
consented to Coinmach’s remaining on the premises, no actual or implied contractual relationship
existed between the parties. 349 S.W.3d at 634. But the court reversed and remanded Aspenwood’s

claims for trespass, trespass to try title, tortious interference, and declaratory judgment, concluding
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that Coinmach, as a tenant at sufferance, had no possessory interest in the property. Id. at 638-39.
Finally, the court affirmed the dismissal of Aspenwood’s DTPA claims, agreeing with the trial court
that Aspenwood was not a consumer. 1d. at 640. We granted both parties’ petitions for review.

1.
DISCUSSION

Generally, a valid foreclosure of an owner’s interest in property terminates any agreement
through which the owner has leased the property to another. B.F. Avery & Sons’ Plow Co. v.
Kennerly, 12 S\W.2d 140, 141 (Tex. Comm’n App. 1929, judgm’t adopted); see also Twelve Oaks
Tower I, Ltd. v. Premier Allergy, Inc., 938 S.W.2d 102, 108-09 (Tex. App.—Houston [14th Dist.]
1996, no writ); ICM Mortg. Corp. v. Jacob, 902 S.W.2d 527, 530-31 (Tex. App.—EIl Paso 1994,
writ denied). This is particularly true when, as here, the lease agreement is expressly subordinate
to a mortgage or deed of trust affecting the leased premises. Although Coinmach argued to the
contrary in support of its effort to avoid eviction, even it now concedes that, “when an owner
defaults on a mortgage and the property is sold at foreclosure, the purchaser takes the property free
of any leases subordinate to the deed of trust being foreclosed upon.” Agreeing that the 1994
foreclosure terminated Coinmach’s lease of the laundry rooms, we address the effect of the
termination on the parties’ legal rights.

A. Tenant at Sufferance

The parties now agree that, upon termination of the lease, Coinmach became a “tenant at

sufferance.” Despite their agreement on this point, we must briefly address the nature of a tenancy

at sufferance, as a foundation for our discussion of the points on which the parties do not agree. A
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tenant who continues to occupy leased premises after expiration or termination of its lease is a
“holdover tenant.” See Gym-N-I Playgrounds, Inc. v. Snider, 220 S.W.3d 905, 908 (Tex. 2007).
The status and rights of a holdover tenant, however, differ depending on whether the tenant becomes
a “tenant at will” or a “tenant at sufferance.” See, e.g., TEX. PROP. CODE § 24.002(a)(2) (providing
that a person commits a forcible detainer if the person “is a tenant at will or by sufferance, including
an occupant at the time of foreclosure of a lien superior to the tenant’s lease”).

A tenant at will is a holdover tenant who “holds possession with the landlord’s consent but
without fixed terms (as to duration or rent).” BLACK’S LAwW DICTIONARY 1604 (9th ed. 2009).
Because tenants at will remain in possession with their landlords’ consent, their possession is lawful,
but it is for no fixed term, and the landlords can put them out of possession at any time. Robb v. San
Antonio St. Ry., 18 S\W. 707, 708 (Tex. 1891); see also ICM Mortg., 902 S.W.2d at 530. By
contrast, a tenant at sufferance is “[a] tenant who has been in lawful possession of property and
wrongfully remains as a holdover after the tenant’s interest has expired.” BLACK’S LAwW
DICTIONARY 1605 (9th ed. 2009); see also Bockelmann, 788 S.W.2d at 571 (“A tenant who remains
in possession of the premises after termination of the lease occupies “wrongfully’ and is said to have
a tenancy at sufferance.”). The defining characteristic of a tenancy at sufferance is the lack of the
landlord’s consent to the tenant’s continued possession of the premises. See, e.g., ICM Mortg., 902
S.W.2d at 530. With the owner’s consent, the holdover tenant becomes a tenant at will; without it,
a tenant at sufferance.

A lease agreement may provide that its terms continue to apply to a holdover tenant. See

Bockelmann, 788 S.W.2d at 571-72. But if, as here, the lease does not address the issue, and if the
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parties do not enter into a new lease agreement, the parties’ conduct will determine whether the
holdover tenant becomes a tenant at will or a tenant at sufferance. See, e.g., Mount Calvary
Missionary Baptist Church v. Morse St. Baptist Church, 2005 WL 1654752, at *7 (Tex. App.—Fort
Worth 2005, no pet.) (mem. op.). “Under the common law holdover rule, a landlord may elect to
treat a tenant holding over as either a trespasser”—that is, a tenant at sufferance—*or as a tenant
holding under the terms of the original lease”—that is, a tenant at will. Bockelmann, 788 S.W.2d
at 571; see also Howeth v. Anderson, 25 Tex. 557, 572 (1860) (holding that a landlord may treat a
holdover tenant as either a trespasser or a tenant at will). Thus, an implied agreement to create a
new lease using the terms of the prior lease may arise if both parties engage in conduct that
manifests such intent. See, e.g., ICM Mortg., 902 S.W.2d at 532-33; Twelve Oaks Tower, 938
S.W.2d at 108-10. If the tenant remains in possession and continues to pay rent, and the landlord,
having knowledge of the tenant’s possession, continues to accept the rent without objection to the
continued possession, the tenant is a tenant at will, and the terms of the prior lease will continue to
govern the new arrangement absent an agreement to the contrary. See, e.g., Carrasco v. Stewart,
224 S.\W.3d 363, 368 (Tex. App.—EIl Paso 2006, no pet.); Barragan v. Munoz, 525 S.W.2d 559,
561-62 (Tex. Civ. App.—EIl Paso 1975, no writ). The mere fact that the tenant remains in
possession, however, is not sufficient to create a tenancy at will; unless the parties’ conduct
demonstrates the landlord’s consent to the continued possession, the tenant is a tenant at sufferance.
See ICM Mortg., 902 S.W.2d at 533-34.

Aspenwood’s conduct demonstrated that it never consented to Coinmach’s continued

possession of the property. Immediately after purchasing the complex, Aspenwood gave Coinmach
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written notice to vacate the laundry rooms. Aspenwood maintains that it never cashed any checks
it received from Coinmach, and Coinmach has not disputed that fact on appeal. Aspenwood
promptly filed an FED action, and later filed another—along with the present trespass to try title
suit—seeking to establish that Coinmach had no right to possession or legal interest in the property.
We agree with the parties that, as to Aspenwood, Coinmach has always been a tenant at sufferance.

The parties do not agree, however, on the implications of Coinmach’s status as a tenant at
sufferance. Aspenwood contends that Coinmach is liable both for breach of the lease agreement and
for tortious conduct, while Coinmach argues it is liable for neither. We now turn to these questions
on which the parties disagree.

B. Breach of Contract

The trial court and the court of appeals both held that, because the foreclosure terminated
Coinmach’s prior lease agreement, the lease did not contain a holdover provision, the parties did not
expressly or impliedly form a new agreement, Aspenwood did not consent to Coinmach’s continued
possession, Coinmach became a tenant at sufferance, and no agreement between Aspenwood and
Coinmach ever existed, Coinmach could not be liable for breach of any lease. We agree.

Aspenwood argues that, even though Coinmach was a tenant at sufferance, it still remained
obligated under the terms of the prior lease and liable for its breaches of those terms. In support,
however, Aspenwood relies on cases that address holdover tenants in general, not tenants at
sufferance specifically. Aspenwood relies, for example, on Barragan, in which the EI Paso Court
of Appeals said “a holdover tenant continues to be bound by the covenants [that] were binding upon

him during the term, in the absence of evidence to the contrary.” 525 S.W.2d at 561. But in
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Barragan, the tenant held over for nearly fifteen years after the lease agreement expired, and both
parties operated as if the lease were continuously in effect. Id. The tenant paid rent as the lease
required, and the landlord continuously accepted it. Id. The holdover tenant was thus a tenant at
will, not a tenant at sufferance. See id. at 562.

Aspenwood contends that it is the tenant’s continued possession, and not the payment or
acceptance of rent, that determines the existence and nature of a holdover tenancy. The cases on
which Aspenwood relies, however, do not support its contention. Instead, they confirm that the
parties’ conduct beyond the tenant’s mere possession, or the terms of the parties’ original agreement,
may give rise to a tenancy at will. See, e.g., Carrasco, 224 S.W.3d at 368 (holding that late-fee
provision of expired lease applied to holdover tenant because tenant’s testimony that the parties
agreed it would not apply “is directly contrary to his course of conduct[,] which included paying a
portion of the late fees assessed by [the landlord] in 2002 and 2003”); Clark v. Whitehead, 874
S.W.2d 282, 283-84 (Tex. App.—Houston [1st Dist.] 1994, writ denied) (holding that “the holdover
tenancy is an extension of the original lease term according to the provisions of the lease
agreement,” because the lease agreement “provided, among other things, . . . that in the event
[tenant] held over after the term of the lease, the holding over would be on a month-to-month basis
at a rental rate of $1500 a month”).

In short, the cases on which Aspenwood relies involve holdover tenants who became tenants
at will based on a holdover provision in the prior lease or on the parties’ agreements or conduct after
termination. Here, by contrast, the parties reached no agreements after the lease terminated.

Aspenwood did not enter into a lease agreement with Coinmach and did not expressly or by its
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conduct consent to Coinmach’s continued presence.* Coinmach thus became a tenant at sufferance,
and there existed no express or implied contract or agreement between the parties. Coinmach cannot
be liable for breaching a contract that did not exist. We thus affirm the part of the court of appeals’
judgment affirming the trial court’s dismissal of Aspenwood’s breach of contract claims.
C. Trespass & Trespass to Try Title

Coinmach contends that, even though it was a tenant at sufferance, it was not a “trespasser”
and cannot be liable on any tort-based theories. The trial court agreed with Coinmach, finding that
Coinmach had a limited right of possession during the holdover period. The court of appeals
disagreed, based on our prior decisions that characterize a tenant at sufferance as a “trespasser” who
occupies the premises “wrongfully.” See Bockelmann, 788 S.W.2d at 571 (“A tenant who remains
in possession of the premises after termination of the lease occupies ‘wrongfully’ and is said to have
a tenancy at sufferance.”); Howeth, 25 Tex. at 572 (explaining that a landlord may treat a holdover
tenant as either a “trespasser” or as a tenant at will); see also Carrasco, 224 S.W.3d at 368 (stating
that a tenant at sufferance occupies the premises “wrongfully”).

Coinmach contends, however, that the Texas Legislature has relieved a tenant at sufferance
of any trespasser status by providing a “grace period” during which the tenant is permitted to remain

in possession pending statutory eviction proceedings. According to Coinmach, atenant at sufferance

4 Aspenwood further argues that the conduct of the justice court created a tenancy at will because the court
“judicially compelled” Aspenwood to become a party to Coinmach’s lease by granting the writ of reentry in the first FED
action. But it is the landlord’s intent, determined by its conduct, that determines the nature of the tenancy. See ICM
Mortg., 902 S.W.2d at 530; Bockelmann, 788 S.W.2d at 571; Robb, 18 S.W. at 708; Howeth, 25 Tex. at 572. Even
though the justice court permitted Coinmach to remain in possession, Aspenwood never consented to Coinmach’s
possession and instead continued to insist that Coinmach vacate the property. Thus, as both parties agree, Coinmach
was at all times a tenant at sufferance as to Aspenwood, despite the justice court’s decision.
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does not become a trespasser unless and until the tenant refuses to leave after the landlord has finally
prevailed in the statutory eviction process. Coinmach is correct that the Texas Property Code
provides specific procedures for adjudicating legal and possessory interests in real property.
Specifically, chapter 22 governs trespass to try title suits to determine “title to lands, tenements, or
other real property,” and chapter 24 governs FED actions to determine a party’s right to possession
of real property. TEX. PROP. CODE 88 22.001-.045 (Trespass to Try Title), 24.001-.011 (Forcible
Entry and Detainer). We agree that these procedures governed Aspenwood’s efforts to obtain
possession of the property. As the Fourteenth Court of Appeals has explained, a foreclosure sale
“transfers title from the debtor to another party, but it does not put the new owner in possession; it
gives him a right to possession . ... To remove a tenant by sufferance, the new owner must file a
forcible detainer suit.” Lighthouse Church of Cloverleaf v. Texas Bank, 889 S.W.2d 595, 603 (Tex.
App.—Houston [14th Dist.] 1994, writ denied).

Coinmach notes that chapter 24 requires a landlord to provide a commercial tenant at least
three days’ written notice before filing an FED action, and to provide a residential tenant who has
paid rent at least thirty days’ written notice. See TEX. PROP. CODE § 24.005(b). In Coinmach’s
view, these “grace periods” grant to a tenant at sufferance a possessory estate that is “lesser” than
one that a tenant at will would have, yet superior to that of the property owner. Because of this,
Coinmach contends, the owner cannot engage in self-help to remove the tenant, but instead must
pursue eviction through the statutory process. If the owner attempts to evict the tenant without
complying with the statutory eviction process, Coinmach argues, the owner interferes with the

tenant’s right of possession, and thus the owner becomes the one liable for trespass. See Russell v.
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Am. Real Est. Corp., 89 S.W.3d 204, 208-09 (Tex. App.—Corpus Christi 2002, no pet.) (holding
that owner’s property manager who interfered with tenant’s possession during statute’s 30-day
notice period could be liable for trespass and conversion). The landlord is protected, however,
because the tenant has only a “lesser” possessory estate, which cannot be assigned and can be
terminated through a suit for forcible detainer. See ICM Mortg., 902 S.W.2d at 530. Thus,
Coinmach contends, when courts have said that tenants at sufferance occupy the premises
“wrongfully,” they meant only “without consent,” not tortiously; and when they have called such
tenants “trespassers,” they meant only that the landlords can evict them, not that they can be liable
for trespass. Because Coinmach only retained possession pursuantto its victories in the FED actions
in the justice courts, and then promptly gave up possession when the district court entered judgment
on the jury verdict requiring it to do so, Coinmach contends it cannot be liable for trespass.
Aspenwood, by contrast, points out that an FED action is not the exclusive means to obtain
possession of one’s property, but is in addition to any other available remedy. Scott v. Hewitt, 90
S.W.2d 816, 819 (Tex. 1936). Here, Aspenwood contends, an action for trespass to try title and for
trespass damages was the proper means to resolve both Coinmach’s claim to title under the lease and
its rival claim to possession. See King Ranch, Inc. v. Chapman, 118 S.W.3d 742, 755 (Tex. 2003);
Yoast v. Yoast, 649 S.W.2d 289, 292 (Tex. 1983); Hill v. Preston, 34 S.W.2d 780, 787 (Tex. 1931).
A judgment in an FED action is not res judicata against a related claim for trespass to try title,” and

a party who loses possession in the FED action may still sue in district court to obtain adjudication

® See TEX. CIV. PRAC. & REM. CODE § 31.004(a), (c) (providing that a determination of fact or law in a
proceeding in a lower trial court, including a justice of the peace court, is not res judicata or basis for estoppel by
judgment in a district court proceeding).
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of its title and its right to regain possession of the property. See Villalon v. Bank One, 176 S.W.3d
66, 70-71 (Tex. App.—Houston [1st Dist.] 2004, no pet.); see also Reese v. Reese, 672 S.W.2d 1,
2 (Tex. Civ. App.—Waco 1984, no writ). By retaining possession in reliance on the justice court’s
erroneous FED judgments, Aspenwood contends, Coinmach accepted the risk that it ultimately
would lose the title claim and be held liable as a trespasser.

We agree that Coinmach can be held liable for trespass, but for slightly different reasons.
As we have explained, under the common law a tenant at sufferance has no legal title or right to
possession, and is thus a “trespasser” who possesses the property “wrongfully.” The question that
Coinmach raises is whether the Legislature has altered the common law through the statute
governing FED actions. The Legislature has itself answered that question, expressly providing in
section 24.008 that a suit for eviction under the FED statute “does not bar a suit for trespass,
damages, waste, rent, or mesne profits.” TEX. PRoOP. CODE § 24.008. We held long ago that the
remedies against a holdover tenant include a forcible detainer action for possession and an action
for recovery of damages, including trespass damages. Holcombe v. Lorino, 79 S.W.2d 307, 309
(Tex. 1935). In section 24.008, the Legislature made it clear that an FED action does not bar a suit
to obtain these remedies.

“Theonly issue inaforcible detainer action is the right to actual possession of the premises.”
Marshall v. Hous. Auth. of the City of San Antonio, 198 S.W.3d 782, 785 (Tex. 2006). Such an
action “is intended to be a speedy, simple, and inexpensive means to obtain immediate possession
of property.” Id. at 787. The judgment in a forcible detainer action is a final determination only “of

the right to immediate possession;” it is not “a final determination of whether the eviction is
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wrongful” or whether the tenant’s continued possession was a trespass. Id.; see also House v.
Reavis, 35 S.W. 1063, 1067 (Tex. 1896) (holding that FED action did not affect “merits of the title”
and was “no bar to the recovery of the plaintiffs” in subsequent action for title and damages);
Johnson v. Highland Hills Drive Apartments, 552 S.W.2d 493, 494 (Tex. Civ. App.—Dallas 1977,
no writ) (holding that predecessor to section 24.008 “prevents a judgment of possession in a forcible
entry and detainer action from barring a subsequent action for damages for wrongful eviction™).?
We hold that chapter 24’s procedural protections do not grant to tenants at sufferance any
legal interests in or possessory rights to the property at issue; rather, the statute provides procedural
protections that apply once the tenant has lost, or allegedly lost, all legal interests and possessory
rights. Although the landlord must comply with the statute’s procedural requirements to evict the
tenant at sufferance, eviction is allowed only if the tenant has no remaining legal or possessory
interest, which makes the tenant a tenant at sufferance. The FED action and judgment do not bar
a separate action for trespass or for wrongful eviction, and if it is determined in that action that the
tenant lacked any legal interest or right of possession, the tenant at sufferance is a trespasser.
Nothing in the statute indicates that the procedural protections grant legal or possessory rights to a
tenant at sufferance. To the contrary, the statute states that the “person entitled to possession of the

property” is not the tenant but the person seeking the eviction, that is, the one who “must comply

® As we have noted, Coinmach obtained writs of reentry granting Coinmach possession of the property. A writ
of reentry, however, merely “entitles the tenant to immediate and temporary possession of the premises, pending a final
hearing on the tenant's sworn complaint for reentry,” and “does not affect the rights of a landlord or tenant in a forcible
detainer or forcible entry and detainer action.” TeX. PROP. CODE § 92.009(c), (m); see also id. § 93.003(c), (m) (same
for commercial tenants following an unlawful lockout). Like the judgment in a forcible detainer action, a writ of reentry
does not determine whether the eviction was wrongful or whether the tenant’s possession of the property constituted a
trespass.
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with the [procedural] requirements.” TEX. PRop. CODE § 24.002(b). And, even more directly, the
statute expressly provides that a suit for eviction under the FED statute “does not bar a suit for
trespass.” Id. 8 24.008. Thus, despite the so-called *“grace periods” and chapter 24’s other
procedural protections, the tenant at sufferance remains a trespasser on the property.

Coinmach and amicus curiae Texas Housing Justice League argue that this holding exposes
innocent, low-income tenants to an unbearable risk of excessive liability in tort. We disagree. “The
commission of a trespass does not necessarily mean the actor will be liable for damages.” Zapata
v. Ford Motor Credit Co., 615 S.W.2d 198, 201 (Tex. 1981) (addressing trespass to chattels, and
citing Lyle v. Waddle, 188 S.W.2d 770 (Tex. 1945); Restatement (Second) of Torts § 218 (1965)).
Although we have rarely addressed trespass damages in detail, Texas courts of appeals have
provided helpful explanations of the common law principles that apply. Summarizing these
principles, the Waco Court of Appeals has explained that a trespasser’s liability for damages
depends on the nature of the trespass and the nature of the harm:

Every unauthorized entry upon land is a trespass even if no damage is done.

However, to determine what damages, if any, are recoverable for a trespass, the type

of conduct or nature of an activity that causes the entry must be identified. While a

trespass is a trespass, different recoveries are available, depending on whether the

trespass was committed intentionally, negligently, accidentally, or by an abnormally
dangerous activity.
Watson v. Brazos Elec. Power Coop., 918 S.W.2d 639, 645 (Tex. App.—Waco 1996, writ denied)
(citation omitted) (citing Rest. (Second) of Torts §8§ 158, 165, 166 (1965)).

Thus, “one who invades or trespasses upon the property rights of another, while acting in the

good faith and honest belief that he had the lawful and legal right to do so is regarded as an innocent
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trespasser and liable only for the actual damages sustained.” Wilson v. Texas Co., 237 S.W.2d 649,
651 (Tex. Civ. App.—Fort Worth 1951, writ ref’d n.r.e.). In calculating the actual damages
sustained, as the Dallas Court of Appeals has stated, “the measure of damages in a trespass case is
the sum necessary to make the victim whole, no more, no less.” Meridien Hotels, Inc. v. LHO
Financing P’ship 1, L.P., 255 S.W.3d 807, 821 (Tex. App.—Dallas 2008, no pet.). When the
trespass causes a temporary injury, the “amount necessary to place the plaintiff in the position it
would have been in but for the trespass” generally includes the cost to repair any damage to the
property, loss of use of the property, and loss of any expected profits from the use of the property.
Id.; see also Vaughn v. Drennon, 372 S.W.3d 726, 738 (Tex. App.—Tyler 2012, no pet.) (same);
Williams v. Garnett, 608 S.W.2d 794, 797 (Tex. Civ. App.—Waco 1980, no writ) (“Loss of rentals
is an appropriate measure of damages for the temporary loss of use of land occasioned by a
trespass.”); Mangham v. Hall, 564 S.W.2d 465, 468 (Tex. Civ. App.—Corpus Christi 1978, writ
ref’d n.r.e.) (holding that business owner can recover lost net profits).

Although we do not necessarily approve of the entirety of each of these decisions, taken
together they provide a reliable summary of the damages recoverable against trespassers in general.
Consistent with these decisions, our rules recognize that damages available in a trespass to try title
suit include lost rents and profits, damages for use and occupation of the premises, and damages for
any special injury to the property. See TEX. R. Civ. P. 783(f) (recognizing recoverability of “rents
and profits” in trespass to try title actions); id. 805 (“use and occupation” and “special injury to the
property”); see also Musquiz v. Marroquin, 124 S.W.3d 906, 912 (Tex. App.—Corpus Christi 2004,

pet. denied). Similarly, Texas courts have recognized that a tenant at sufferance is generally liable
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only for the reasonable amount of rent as damages for the trespass. See Downwind Aviation, Inc.
v. Orange Cnty., 760 S.W.2d 336, 340 (Tex. App.—Beaumont 1988, writ denied) (landlord’s proper
measure of damages is the reasonable rent for the time the tenant held over); see also Standard
Container Corp. v. Dragon Realty, 683 S.W.2d 45, 48 (Tex. App.—Dallas 1984, writ ref’d n.r.e.)
(same); Kaplan v. Floeter, 657 S.W.2d 1, 3 (Tex. App.—Houston [1st Dist.] 1983, no writ) (same).
In addition to the reasonable rents, a tenant at sufferance, like any other trespasser, could also be
liable for any special injury to the property. But the fact that tenants at sufferance are trespassers
under the law does not automatically expose innocent tenants, who remain in possession under a
good faith belief that they are entitled to do so, to liability for additional damages in tort. Such
tenants will be liable for reasonable rent (the landlord’s loss of use), the cost to repair any damage
that the tenant caused to the property, and—in a proper case—the landlord’s lost profits, but nothing
more.’

By contrast, tenants who knowingly and intentionally trespass, or who do so maliciously,
may be liable for additional forms of damages. For example, Texas courts have required a showing
of deliberate and willful trespass and actual property damage before awarding damages for
emotional distress or mental anguish, thereby limiting the potential for such “excessive liability.”

Pargas of Longview, Inc.v. Jones, 573 S.W.2d 571, 574 (Tex. Civ. App.—Texarkana 1978, no writ)

"Typically, the landlord could not recover both reasonable rent and lost profits because “recovery . . . is limited
to the amount necessary to place the plaintiff in the position it would have been in but for the trespass.” Meridien, 255
S.W.3d at 821. Lost profits are measured by deducting operating expenses from gross earnings, resulting in net profits.
See, e.g., Mangham, 564 S.W.2d at 468-69. Reasonable rent—i.e., the value of the use of the property—is calculated
as part of the gross earnings, and thus is already included in the net profit calculation. To allow the plaintiff to recover
both reasonable rent and lost profits would, in most cases, constitute a double recovery. In a residential lease—where
there is no business or for-profit endeavor—Ilost profits would constitute the profits normally associated with reasonable
rent.
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(“[A]ctual damages resulting from mental distress may be recovered, as a separate and independent
element, when caused by a deliberate and willful trespass in which actual damage to plaintiff’s
property is sustained.” (emphases added)); see also Michels v. Crouch, 150 S.W.2d 111, 112-13
(Tex. Civ. App.—Eastland 1941, writ dism’d judgm’t cor.); Cartwright v. Canode, 171 S.W. 696,
697 (Tex. 1914). Similarly, exemplary damages are recoverable only when “the harm . . . results
from: (1) fraud; (2) malice; or (3) gross negligence.” TeX. CIv. PRAC. & REM. CODE § 41.003(a).
So a defendant will not be liable for exemplary damages when the trespasser acted “in good faith,”
“without wrongful intention,” or “in the belief that he was exercising his rights.” Wilen v.
Falkenstien, 191 S.W.3d 791, 800 (Tex. App.—Fort Worth 2006, pet. denied) (“Exemplary damages
are recoverable for the tort of trespass if the trespass was committed maliciously.”); see also, e.g.,
Pargas, 573 S\W.2d at 574 (citing Hood v. Adams, 334 S.W.2d 206, 208-09 (Tex. Civ.
App.—Amarillo 1960, no writ)) (“In the case of a trespass, punitive damages may be recovered if
actual damage has been sustained and the trespass upon the plaintiff’s property is shown to have
been deliberate and intentional.”).

Thus, if a new owner following foreclosure seeks to evict a tenant at sufferance in violation
of the FED statute, the tenant can take advantage of the statute’s procedural protections by objecting
to that violation and maintain possession until the owner complies with the statute’s requirements.
But the tenant will generally be liable for reasonable rent for the period the tenant remains in
possession, and for any additional damages the tenant may cause to the property. If the new owner

complies with the FED statute’s requirements and the tenant vacates as and when required, the result
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is the same. Because the tenant vacates and does not contest the loss of its legal interest under the
lease, title never becomes an issue, and only eviction proceedings are required.

Here, Aspenwood, as the new owner, immediately gave Coinmach notice to vacate the
premises, in compliance with the statute, and Coinmach refused to vacate, claiming for over ten
years that the foreclosure sale did not terminate the lease and that it still had a legal interest in the
property. Coinmach’s position (which it has since abandoned) required Aspenwood to resolve atitle
dispute, and not just sue for possession under chapter 24. Having remained in possession as a
trespasser, Coinmach is liable for the reasonable rent and for any other damage it may have caused
to the property. Its liability for any additional damages will depend on whether its trespass was
willful, intentional, or malicious. For these reasons, we affirm the part of the court of appeals’
judgment reversing the trial court’s dismissal of Aspenwood’s claims for trespass and trespass to
try title, and we remand those claims to the trial court for further proceedings.

D. Tortious Interference

Texas law protects prospective contracts and business relations from tortious interference.
Wal-Mart Stores, Inc. v. Sturges, 52 S.W.3d 711, 713 (Tex. 2001); Juliette Fowler Homes, Inc. v.
Welch Assocs., Inc., 793 S.W.2d 660, 665 (Tex. 1990), superseded on other grounds by statute as
stated in Prop. Tax Assocs., Inc. v. Staffeldt, 800 S.W.2d 349, 350 (Tex. App.—EI Paso 1990, writ
denied). To prevail on a claim for tortious interference with prospective business relations, the
plaintiff must establish that (1) there was a reasonable probability that the plaintiff would have
entered into a business relationship with a third party; (2) the defendant either acted with a conscious

desire to prevent the relationship from occurring or knew the interference was certain or
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substantially certain to occur as a result of the conduct; (3) the defendant’s conduct was
independently tortious or unlawful; (4) the interference proximately caused the plaintiff injury; and
(5) the plaintiff suffered actual damage or loss as a result. Sturges, 52 S.W.3d at 726 (addressing
requirement of predicate tort or unlawful conduct); Bradford v. Vento, 48 S.W.3d 749, 757 (Tex.
2001) (holding defendant must intend to interfere); see Richardson-Eagle, Inc. v. William M.
Mercer, Inc., 213 S.W.3d 469, 475 (Tex. App.—Houston [1st Dist.] 2006, pet. denied) (listing
elements); see also Hill v. Heritage Res., Inc., 964 S.W.2d 89, 115 (Tex. App.—EI Paso 1997, pet.
denied) (same).

Here, the trial court granted Coinmach’s motion for summary judgment on Aspenwood’s
tortious interference claim, finding that Coinmach did not commit any independent tort or unlawful
act and, in any event, the two-year statute of limitations bars Aspenwood’s claim.® The court of
appeals reversed, holding that, because Coinmach was a trespasser that did not have any possessory
interest in the property, Aspenwood raised a fact issue as to the independent tort element. As to
Coinmach’s limitations defense, the court of appeals held that Coinmach’s ongoing trespass
continually interfered with Aspenwood’s ability to lease the laundry rooms to another tenant, and
thus limitations was tolled under the continuing tort doctrine.

Coinmach first contends that the court of appeals erred because Coinmach’s assertion of a
right to remain on the property during the eviction process, without more, does not constitute an

independent tort sufficient to support a tortious interference claim. As we have held, however,

& In her concurrence, Justice Guzman addresses the “intent to interfere” element of a tortious interference claim.
While we do not necessarily disagree with her thoughts on that element, we do not address them because neither the trial
court, court of appeals, or parties in this case raised or addressed any issue regarding that element of Aspenwood’s

claim.
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Coinmach remained a trespasser from the time Aspenwood first sent a notice to vacate until
Coinmach vacated the premises six years later. “Even in the absence of damages, a trespass has
occurred which is important in determining the legal relations between the parties.” Zapata, 615
S.w.2d at 201 (citing Rest. (Second) of Torts § 217, cmt. A (1965)). Here, the trespass is an
independently tortious or wrongful act that could support a claim for tortious interference with
prospective business relations.

Coinmach next argues that, even if remaining on the premises could support a claim for
tortious interference, the two-year statute of limitations bars Aspenwood’s claim. See TEX. Civ.
PRAC. & REM. CODE § 16.003(a); First Nat’l Bank Of Eagle Pass v. Levine, 721 S.W.2d 287, 289
(Tex. 1986) (holding suit for tortious interference is subject to two-year statute of limitations).
Aspenwood alleged that Coinmach’s tortious interference began when it refused to vacate the
premises in 1994 and continued until it finally vacated in 2000. Relying on the continuing tort
doctrine, Aspenwood argues that its cause of action continually accrued throughout that period, and
thus Aspenwood timely filed its claim in March 1998.

We have “neither endorsed nor addressed” the continuing tort doctrine. See Creditwatch,
Inc. v. Jackson, 157 S.W.3d 814, 816 n.8 (Tex. 2005). Coinmach argues that we need not do so in
this case because of the unique nature of a suit for tortious interference with prospective business
relations. Specifically, Coinmach relies on courts of appeals’ decisions that have refused to apply
the doctrine because a plaintiff asserting tortious interference with prospective business relations
must prove not only that the defendant committed an independently tortious or wrongful act, but also

that the act interfered with a reasonably probable contract that would have been entered into but for
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the interference. See Richardson-Eagle, 213 S.W.3d at 475-76; see also Tex. Disp. Sys. Landfill,
Inc. v. Waste Mgmt. Holdings, Inc., 219 S.W.3d 563, 588 (Tex. App.—Austin 2007, pet. denied).
We agree with Coinmach. Aspenwood must not only establish that Coinmach committed a trespass
or other independent tort, it must also prove that Coinmach’s conduct actually interfered with a
reasonably probable contract. Aspenwood has neither pled nor proven a “continually available”
prospective contract, so we need not consider whether the continuing tort doctrine would or should
be available for this claim.

Instead, the question is whether Aspenwood has established that (or at least created a fact
issue as to whether) Coinmach’s refusal to vacate the premises interfered with a reasonably probable
contract during the two years prior to Aspenwood’s filing of this suit in March 1998. Aspenwood
points to evidence that in 1999, a year after Aspenwood filed this suit, Aspenwood contracted with
another company, which moved into a laundry room that Coinmach had abandoned, only to be
evicted by Coinmach in July 1999. Coinmach contends that there is no evidence that Aspenwood
actually entered into a contract with that company in 1999, and in any event, an alleged act of
interference occurring after Aspenwood filed the claim does not retroactively save the claim from
having been barred by limitations at the time it was filed. Because the trial court granted summary
judgment on this claim based on its legal ruling, rather than the evidence, that court has never yet
considered whether Aspenwood created a fact issue to defeat summary judgment on Coinmach’s
limitations defense. Having clarified the legal standards that govern this claim, we believe the trial

court should consider the parties’ evidentiary arguments in the first instance, in light of our legal
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holdings. For this reason, we affirm the part of the court of appeals’ judgment reversing and
remanding Aspenwood’s tortious interference claim.
E. DTPA violations

The trial court granted Coinmach’s motion for summary judgment on Aspenwood’s DTPA
claims on the ground that Aspenwood is not a “consumer,” and the court of appeals affirmed. A
“consumer” under the DTPA is one who “seeks or acquires by purchase or lease, any goods or
services.” TEX.BUS. & CoM. CODE § 17.45(4). The parties agree that a party’s status as a consumer
is typically a question of law for the courts to decide. See Lukasik v. San Antonio Blue Haven Pools,
Inc., 21 S.W.3d 394, 401 (Tex. App.—San Antonio 2000, no pet.).

The court of appeals held that Aspenwood is not a consumer because it did not seek or
acquire goods or services from Coinmach but instead was entitled only to receive rent payments as
consideration for Coinmach’s occupancy of the premises. Aspenwood contends that the court of
appeals erred because Coinmach’s own annual reports and marketing materials proclaim that
Coinmach is a “supplier of outsourced laundry-equipment services for multi-family housing
properties,” and that its customers are “landlords, property management companies, and owners of
rental apartment buildings” (emphasis added). Based on these statements, Aspenwood contends that
Coinmach provided Aspenwood with laundry equipment, maintenance services on that equipment,
and “money-collection and accounting services.” Relying on our decision in DeWitt Cnty. Electric
Coop. v. Parks, 1 S.W.3d 96 (Tex. 1999), in which we held that an electricity co-op that received

an easement interest in real property also agreed to provide electricity services to the landowner,
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Aspenwood contends that Coinmach both received a leasehold interest and agreed to provide
laundry and related services to its landlords.

We are not persuaded. Although Coinmach’s marketing materials may have emphasized the
benefits that a landlord can receive by leasing laundry rooms to Coinmach, the landlord derives
these benefits from Coinmach’s provision of laundry services to the landlord’s tenants, not to the
landlord itself. Under Coinmach’s business model, Coinmach did not lease equipment to the
landlord, nor did it service equipment that belonged to the landlord. Instead, Coinmach leased
premises from the landlord, and paid rent to the landlord based on the income that it earned from the
use of those premises. The use of the premises, however, was to provide laundry services to the
landlords’ tenants, not to the landlords themselves. While it is true that a contractual relationship
can include both the granting of a property interest and an agreement to provide goods or services,
in DeWitt the co-op provided services to the landowner. Here, Coinmach provided laundry services
to Aspenwood’s other tenants.

We agree with Coinmach. A party is not a consumer when it merely arranges for a service
to be provided to its customers, even if the party indirectly benefits from the provision of that
service. See Kennedy v. Sale, 689 S.W.2d 890, 893 (Tex. 1985) (“A plaintiff establishes his standing
as a consumer in terms of his relationship to a transaction, not by a contractual relationship with the
defendant.” (quoting Flenniken v. Longview Bank & Trust Co., 661 S.W.2d 705, 707 (Tex. 1983));
see also Favor v. Hochheim Prairie Farm Mut. Ins. Ass’n, 939 S.W.2d 180, 182 (Tex. App.—San
Antonio 1996, writ denied); Shelton Ins. Agency v. St. Paul Mercury Ins. Co., 848 S.W.2d 739, 744

(Tex. App.—Corpus Christi 1993, writ denied). A barber shop that leases space in a shopping mall
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may indirectly provide benefits to the mall’s owner by drawing more customers to the mall, but it
provides its barber services to its own customers, not to the mall’s owner. The same could be said
of a shoeshine stand in an airport, a grocery store in a strip center, or any number of other lease
arrangements through which the landlord benefits from the tenant’s provision of goods or services
to others. Because the benefits Aspenwood received from Coinmach’s provision of services at the
complex were at best indirect, we hold that those services were insufficient to make Aspenwood a
consumer under the DTPA. We thus affirm that part of the court of appeals’ judgment affirming the
trial court’s summary judgment in favor of Coinmach on Aspenwood’s DTPA claims.
F. Declaratory Relief

Finally, we turn to Aspenwood’s claim under the Texas Uniform Declaratory Judgments Act.
TEX. CIv. PRAC. & REM. CoDE 88 37.001-.011. The trial court granted summary judgment for
Coinmach on this claim, and the court of appeals reversed. Coinmach contends that Aspenwood’s
claim for declaratory relief is redundant of its claim for trespass to try title, and that Aspenwood
included this claim merely as a means to seek an award of attorney’s fees under section 37.009.

As Aspenwood notes, the UDJA permits parties to obtain judicial declarations of their rights,
status, and legal relations under contracts and other written agreements. Id. 8 37.004(a). In this
case, however, Aspenwood sought a determination of its legal interests and possessory rights to the
rooms that Coinmach occupied, which is the very relief that the trespass-to-try-title statute governs.
We have previously held that, when “the trespass-to-try-title statute governs the parties’ substantive
claims . . ., [the plaintiff] may not proceed alternatively under the Declaratory Judgments Act to

recover their attorney’s fees.” Martin v. Amerman, 133 S.W.3d 262, 267 (Tex. 2004). In so
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holding, we noted that the Legislature has provided the trespass-to-try-title statute as "the method
of determining title to . .. real property,” and the Legislature did not provide for attorney’s fees in
such actions. Id. (citing TEX. PRoP. CODE § 22.001(a)) (emphasis added).

Aspenwood points out that, since our decision in Martin, some courts of appeals have held
that the UDJA remains an appropriate alternative avenue to determine property interests, at least
when the dispute involves construction of a written agreement. See, e.g., Robersonv. City of Austin,
157 S.W.3d 130, 133 (Tex. App.—Austin 2005, no pet.) (UDJA available to determine validity of
an easement agreement); Florey v. Estate of McConnell, 212 S.W.3d 439, 449 (Tex. App.—Austin
2006, pet. denied) (UDJA available in suit to determine validity of deed of trust). While we neither
approve nor disapprove of the holdings in these cases, we note that they distinguish themselves from
cases that involve determinations of possessory interests in property. Roberson, 157 S.W.3d at 136;
Florey, 212 S.W.3d at 449.

Itis undisputed that the present case requires determination of the parties’ possessory rights
to the property. We see no legitimate basis to distinguish this case from Martin, in which we
affirmed and upheld the Legislature’s intent that chapter 22 of the Texas Property Code govern the
resolution of disputes involving legal interests in real property. We therefore reverse the part of the
court of appeals’ judgment reversing the trial court’s summary judgment on Aspenwood’s claim for
declaratory judgment, and we render judgment against Aspenwood on that claim.

1.
CONCLUSION
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The lease from which this case arises terminated nearly twenty years ago. Unfortunately,
we cannot say the same about the parties’ disputes. We agree with the court of appeals that the trial
court erred in dismissing some of Aspenwood’s claims against Coinmach. We affirm the parts of
the court of appeals’ judgment affirming the trial court’s dismissal of Aspenwood’s breach of
contract and DTPA claims. We reverse the part of the court of appeals’ judgment reversing the trial
court’s summary judgment on Aspenwood’s declaratory judgment claim, and we render judgment
against Aspenwood on that claim. Finally, we affirm the part of the court of appeals’ judgment
reversing and remanding Aspenwood’s claims for trespass, trespass to try title, and tortious
interference with prospective business relations, and we remand those claims to the trial court for

further proceedings consistent with this opinion.

Jeffrey S. Boyd
Justice

OPINION DELIVERED: November 22, 2013
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IN THE SUPREME COURT OF TEXAS

No. 11-0213

CoINMACH CORP. F/K/A SOLON AUTOMATED SERVICES, INC., PETITIONER,

V.

ASPENWOOD APARTMENT CORP., RESPONDENT

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE FIRST DISTRICT OF TEXAS

JusTice GuzmAN, joined by JusTice DevINE and JusTICE BROWN, concurring.

In this dispute between an aptly represented commercial tenant and landlord, the Court holds
that a tenant at sufferance is a trespasser, which satisfies the predicate tort requirement of a tortious
interference claim. But because the rule the Court announces today also impacts residential tenants,
many of whom are “ordinary working families, without the resources for legal counsel,” | write
separately to expound in a more nuanced manner the heightened proof required to support a tortious
interference claim.* Under the Court’s holding, such tenants will now potentially be required to
defend against actions for trespass and tortious interference. Importantly, in facing a tortious

interference claim, tenants are exposed not only to damages traditionally recognized under landlord-

! Brief of Amicus Curiae Texas Housing Justice League, Coinmach Corp. v. Aspenwood
Apartment Corp., No. 11-0213 at 5 (Tex. May 10, 2012).
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tenant law—that is, rent or lost profits and property damage—»but also to heightened emotional
distress or exemplary damages.

The Texas Housing Justice League, in its amicus brief, voices particular concern that this
“tortification” of landlord-tenant law could subject residential tenants, such as those left in a property
after foreclosure, to excessive liability.? In an effort to assuage these concerns, the Court today
clarifies that although it holds a tenant at sufferance is a trespasser, this holding does not expose
innocent tenants to liability for additional tort damages, such as when tenants remain in possession
under a good faith belief that they are entitled todo so. _ S\W.3d __, . Butthe Court’s opinion
only implicitly acknowledges similar limitations with respect to liability arising out of a claim for
tortious interference. See id. at _.

For this reason, | write separately to emphasize that in a claim for tortious interference, which
may seek more than actual damages, the landlord must satisfy a greater burden of proof: it must
prove the tenant at sufferance specifically intended to interfere with the landlord’s relationship or
contract with the prospective lessee. If a valid court order obtained in good faith grants a tenant at
sufferance the right to possess property, the order will generally demonstrate the tenant’s lack of the
heightened intent necessary to support a claim for more than actual damages.

I. Background
As the Court observes, the parties in this case have been litigating issues surrounding

possession for well over adecade. _ S.\W.3dat __. Though the Court ultimately concludes that as

21d at 4.
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a tenant at sufferance, Coinmach is a trespasser and may be held liable in tort for actual damages,
it is undisputed that over many years Coinmach maintained possession of the premises pursuant to
court orders rendered in its favor by various Harris County courts. Beginning in 1994, after
receiving written notice from Aspenwood to vacate the premises, Coinmach? filed a writ of reentry
action in the Justice Court of Harris County and was awarded the right to possession. In the
subsequent forcible entry and detainer actions Aspenwood filed in 1994 and 1996, Coinmach
similarly obtained orders granting it the right to immediate possession of the premises. Finally, in
1999 after Aspenwood removed Coinmach’s laundry machines from the premises, Coinmach again
filed for and successfully obtained a writ of reentry granting it immediate possession. Thus, for a
significant portion of this litigation, by asserting its right to possession of the property, Coinmach
was acting under court orders.’

Aspenwood first raised its tortious interference claims in 1998, filing the instant suit in
district court. 349 S.W.3d 621, 627-28. After nearly a decade of protracted litigation, the trial court
found Coinmach was a “tenant at sufferance as a matter of law.” Id. at 629. Coinmach subsequently

filed a motion for summary judgment on Aspenwood’s tortious interference claims, arguing that

* At the time, Coinmach was doing business under the name of Solon Automated Services,
Inc.

* Aspenwood maintains that Coinmach “made a false representation of a right to property
which it did not have, for the purpose of inducing [the Harris County courts] to allow Coinmach to
remain in possession” of the premises. As explained in Part Ill, infra, if Aspenwood ultimately
proves this allegation, the prior orders in favor of Coinmach’s immediate possession would not act
to negate the specific intent to interfere. Such protections would necessarily only be available to
tenants who procured such court orders in good faith.

3
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because it was a tenant at sufferance and had a possessory interest in the property, its conduct could
not have been tortious. /d. The trial court agreed, finding that “Coinmach cannot have tortiously
interfered with [Aspenwood’s] prospective contractual relations because it was exercising its own
lawful rights of possession and that there is no independent tort which is a required predicate to such
claim[.]” Id. at 630 (first alteration in original). But the court of appeals reversed, concluding that
as a tenant at sufferance Coinmach had no possessory interest and thus was not entitled to judgment
as a matter of law with respect to Aspenwood’s claims for tortious interference. Id. at 638-39.
Today, we affirm the court of appeals’ judgment reversing and remanding Aspenwood’s tortious
interference claims because trespass is an independently tortious or wrongful act. _ SW.3dat _.
I1. Tortious Interference

As the Court notes, to establish a cause of action for tortious interference with prospective
business relations the plaintiff must show: (1) there was a reasonable probability that the plaintiff
would have entered into a business relationship with a third party; (2) the defendant either acted with
a conscious desire to prevent the relationship from occurring or knew the interference was certain
or substantially certain to occur as a result of the conduct; (3) the defendant’s conduct was
independently tortious or unlawful; (4) the interference proximately caused the plaintiff injury; and
(5) the plaintiff suffered actual damage or loss asaresult. _ SW.3d at __; see Wal-Mart Stores,
Inc. v. Sturges, 52 S\W.3d 711, 713 (Tex. 2001); Bradford v. Vento, 48 S.\W.3d 749, 757 (Tex.
2001).

The Court correctly concludes that “Coinmach was and remained a trespasser from the time

Aspenwood first sent a notice to vacate until Coinmach vacated the premises six years later.”
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S\W.3d at . And, because trespass is an independently tortious or wrongful act that may
potentially supporta claim for tortious interference with prospective business relations, the trial court
necessarily erred in granting Coinmach’s motion for summary judgment on the basis that there was
no independent tort—a necessary predicate to a tortious interference claim. Id. Importantly, the
Court’s holding necessarily means that a plaintiff who raises a claim for tortious interference against
a tenant at sufferance will nearly always satisfy the predicate tort requirement.

But the relative ease with which a landlord may prove the predicate tort requirement in a
tortious interference claim against a tenant at sufferance does not diminish its high hurdle of proving
specific, heightened intent. As explained below, a tenant who maintains possession in good faith
pursuant to a valid court order will typically lack this heightened intent.

I1I. Intent to Interfere

To sustain a claim for tortious interference with prospective business relations, the plaintiff
must demonstrate that the tenant at sufferance, by maintaining possession of the premises at issue,
acted with an intent to interfere with the prospective contract between the landlord and the
prospective lessee. _ S.W.3d at __; see also Bradford, 48 S.W.3d at 757 (finding no tortious
interference in the absence of intent to harm the plaintiff’s business relations). This Court has
explained that interference is intentional “‘if the actor desires to bring it about or if he knows that
the interference is certain or substantially certain to occur as a result.”” Bradford, 48 S.W.3d at 757
(quoting RESTATEMENT (SECOND) OF TORTS § 766B cmt. d (1979)). We further reasoned that ““[i]f
[the actor] had no desire to effectuate the interference by his action but knew that it would be a mere

incidental result of conduct he was engaging in for another purpose, the interference may be found
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to be not improper.”” Id. (quoting RESTATEMENT (SECOND) OoF TORTs 8 766B cmt. d (1979))
(alterations in original); see also Baty v. ProTech Ins. Agency, 63 S.W.3d 841, 861 (Tex.
App.—Houston [14th Dist.] 2001, pet. denied) (“Mere participation in the transaction is not
sufficient to establish an intentional action to harm [the plaintiff].”).

Accordingly, in Bradford we declined to find that the defendant’s statements to police during
a criminal trespass investigation constituted legally sufficient evidence of intent to harm the
plaintiff’s prospective business relations with customers. 48 S.W.3d at 758. Instead, the plaintiff’s
inability to do business with customers was merely an incidental result of the defendant’s efforts to
end the present disturbance and protect property. Id. Similarly, when a tenant at sufferance
exercises aright of possession pursuant to a court order, the landlord’s inability to lease the premises
to others is necessarily “a mere incidental result of conduct [the tenant] was engaging in for another
purpose”—that is, for the purpose of exercising its court-sanctioned right to possession. Id. at 757.
Under such circumstances, a defendant’s good faith belief in its right to possess the property
premised on court orders will likely preclude a plaintiff from establishing the heightened intent
necessary to support a claim for tortious interference.’

In the present case, Coinmach remained in possession of the premises pursuant to favorable

court orders obtained in the course of litigation. Under most circumstances, this would almost

> Of course, a tenant at sufferance may have a good faith belief in its right to possession even
in the absence of court orders. Under these circumstances, the landlord still carries the heavy burden
of proving the tenant specifically intended to interfere with the landlord’s potential business
relations. Bradford, 48 S.W.3d at 757-58. The tenant’s mere intent to maintain possession will not
sustain a claim for tortious interference.
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certainly demonstrate a tenant lacked the specific intent to interfere. But here it is unclear whether
Coinmach’s possession under these court orders was in good faith. Indeed, Aspenwood has put forth
some evidence that Coinmach may have procured these court orders through fraud. For one, to
obtain a writ of reentry Coinmach presented a sworn affidavit to the justice court that relied on the
lease agreement but omitted any mention of the lease’s express provision that it was “subordinate
to any mortgage or deed of trust on the premises.” Aspenwood has also presented some evidence
regarding the dangerously poor condition of Coinmach’s equipment and argues that the same
affidavit falsely claimed the equipment was functional. Thus, summary judgment in favor of
Coinmach on Aspenwood’s tortious interference claim is not possible because there is a remaining
fact issue as to whether Coinmach procured the court orders through fraud.®
IV. Conclusion

Although I join the Court’s opinion, I am mindful of the implications of the holding to
residential tenants, particularly those with limited resources. Despite the Court’s assurances that
“innocent” trespassers—a term that includes those who remain on premises pursuant to valid court
orders—will only be held liable for actual damages sustained, in a claim for tortious interference it
is possible that a tenant at sufferance may be held liable for far more than actual damages. A
successful plaintiff may potentially recover emotional distress and exemplary damages.

For this reason, the Court’s remand on Aspenwood’s tortious interference claim should not

be read so broadly as to extend liability for these additional damages to tenants at sufferance who

® The existence of fraud is a question typically left to the trier of fact. Quinn v. Dupree, 303
S.w.2d 769, 774 (Tex. 1957).
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remain on premises in good faith reliance on previously obtained court orders. Because the Court
does not reach discussion of this issue with respect to Aspenwood’s tortious interference claim, I

respectfully concur.

Eva M. Guzman
Justice

OPINION DELIVERED: November 22, 2013
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IN THE SUPREME COURT OF TEXAS

No. 11-0228

BYRON D. NEELY, INDIVIDUALLY, AND BYRON D. NEELY, M.D., P.A.,
PETITIONERS,

V.

NANCI WILSON, CBS STATIONS GROUP OF TEXAS, L.P., b/B/A KEYE-TV, AND
VIACOM, INC., RESPONDENTS

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE THIRD DISTRICT OF TEXAS

Argued September 13, 2012
JusTICE GUzMAN delivered the opinion of the Court, in which JuSTICE JOHNSON, JUSTICE
WILLETT, JUSTICE BOYD, and JUSTICE DEVINE joined.

CHIEF JUSTICE JEFFERSON filed a dissenting opinion, in which JusTICE GREEN and JUSTICE
LEHRMANN joined.

JusTICE HECHT did not participate in the decision.

This is an appeal of a summary judgment granted to media defendants in a suit stemming
from their investigative broadcast involving a physician. This suit, like all defamation suits,
implicates the competing constitutional rights to seek redress for reputational torts and the

constitutional rights to free speech and press. But we have long held that despite these concerns,
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we adhere to our well-settled summary judgment standards.* Thus, we decide here whether the
physician raised a genuine issue of material fact to defeat summary judgment and proceed to trial
on his defamation claim.

Truth is a defense to all defamation suits. Additionally, the Legislature has provided other
specific defenses for media defendants, such as the official/judicial proceedings privilege, the fair
comment privilege, and the due care provision. Here, the media defendants raised various defenses
in their summary judgment motion but focused primarily on the truth defense: there is no defamation
liability if the gist of the broadcast is substantially true. In the court of appeals, the media
defendants mainly argued that we created a rule in Mcllvain v. Jacobs? that a media defendant’s
reporting of third-party allegations is substantially true if it accurately reports the allegations—even
if the allegations themselves are false. We created no such rule in Mcllvain, and the facts of this
case likewise do not require us to create such arule. While it is possible for the gist of a broadcast
to be mere allegation reporting (such that the truth of such a broadcast might be measured by its
accuracy), a person of ordinary intelligence could conclude that the gist of the broadcast at issue was
that the physician was disciplined for operating on patients while taking dangerous drugs or

controlled substances. We hold the physician raised a genuine issue of material fact as to the truth

! Casso v. Brand, 776 S.W.2d 551, 555 n.3 (Tex. 1989) (noting that constitutional implications in defamation
claims do not alter our summary judgment standards).

2794 S.W.2d 14 (Tex. 1990).
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or falsity of that gist with evidence that he was not disciplined for taking dangerous drugs or
controlled substances and had never performed surgery while taking them.?

As to the remaining defenses, the media defendants did not raise the due care provision in
their summary judgment motion and have not conclusively proven the application of another defense
or privilege. Attrial, the media defendants may well prevail on the truth defense or on one or more
of these other defenses and privileges, but they have not conclusively done so here. We therefore
reverse the judgment of the court of appeals and remand the case to the trial court for further
proceedings.

I. Factual Background

Dr. Byron Neely is a neurosurgeon who practiced in Austin. In 1999, he installed a shunt
to drain fluid from a tumor in Paul Jetton’s brain. An enterobacterial infection set in, leaving Paul
in a debilitated state even after 12 subsequent brain surgeries. Paul and his wife, Sheila, sued Neely
and others, and Neely settled. In 2002, the Jettons filed a complaint with the Texas Medical Board

(Board), and the Board investigation found no wrongdoing by Neely.

% On rehearing, no party challenges our holding that we have not yet recognized a rule establishing accuracy
as the test for the substantial truth of a broadcast that repeats third-party allegations. Briefing submitted in support of
rehearing construes our opinion as foreclosing such a rule and as affirmatively requiring the underlying allegation be
proven substantially true to prevail on the truth defense. That interpretation, however, misconstrues our holding. We
conclude there is a fact issue as to the truth or falsity of the gist of the media defendants’ broadcast indicating the
physician was disciplined for operating on patients while taking dangerous drugs or controlled substances. Importantly,
this fact issue as to truth is likewise a fact issue as to accuracy. Though the media defendants advocate for accuracy as
the test for truthfulness of the gist, given our holding concerning the gist, such a rule would not shield the media
defendants here. We thus, as we must, leave open the question of whether a broadcast whose gist is merely that
allegations were made is substantially true if the allegations were accurately repeated. See Heckmanv. Williamson Cnty.,
369 S.W.3d 137, 147 (Tex. 2012) (discussing prohibition on rendering advisory opinions).

3
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Neely also performed surgery on Wei Wu in 1999. After removing a brain tumor, Neely
reported seeing small deposits of metastatic melanoma on the surface of Wu’s brain during surgery.*
Soon after Wu recovered from the operation and learned of the melanoma deposits from his
oncologist, he committed suicide. The autopsy report indicated “no residual metastatic melanoma
on gross inspection,” which the coroner later clarified to mean that he believed Wu no longer had
any melanoma after the operation. Wu’s ex-wife sued Neely on behalf of her minor son, but the suit
was dismissed on procedural grounds.®

In 2003, after a separate investigation by the Board, Neely entered into an Agreed Order
(Order). In the Order, the Board found that Neely had self-prescribed medications between 1999
and 2002 and had a prior history of hand tremors. Further, the Board found that he was subject to
disciplinary action due to his “inability to practice medicine with reasonable skill and safety to
patients, due to mental or physical condition” and his self-prescription of medications. The Order
suspended Neely’s license, but stayed the suspension, placed him on probation for three years,
ordered physical and psychiatric evaluations, and prohibited Neely from prescribing medications
to himself or his family.

In January 2004, KEYE-TV in Austin ran a 7-minute investigative report by Nanci Wilson
(collectively “KEYE”) regarding Neely. The transcript of the entire broadcast is attached as

Appendix A. The broadcast began with anchor Fred Cantu asking:

4 “Metastatic cancer is cancer that has spread from the place where it first started to another place in the body.”
Metastatic Cancer, National Cancer Institute (Mar. 28, 2013), http://www.cancer.gov/cancertopics/factsheet/
Sites-Types/metastatic (on file with Clerk’s office).

® The Board also investigated the Wu case and found no wrongdoing, but that order issued after the broadcast
in question.
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If you needed surgery would you want to know if your surgeon had been disciplined
for prescribing himself and taking dangerous drugs, had a history of hand tremors
and had been sued several times for malpractice in the last few years?
Co-anchor Judy Maggio continued:
A central Texas couple says they didn’t learn about this until it was too late. They’re
outraged the [Board] is allowing Dr. Byron Neely to continue to practice. KEYE
news investigative reporter Nanci Wilson tells us if you go to St. David’s Hospital
with a head injury you could be Dr. Neely’s next patient.
Wilson then interviewed Paul Jetton, who related that Neely recommended surgery after an MRI
indicated he had a brain tumor. Wilson stated that the hospital discharged Jetton despite the fact that

a bacterial infection set in at the surgical site. Wilson continued:

The result: numerous surgeries and a life of disability. Paul’s wife, Sheila, says what
they learned from other doctors was the final blow.

Sheila Jetton then stated:

Every neurosurgeon that’s looked at Paul’s MRIs from before Neely operated on him

have [sic] said they would have never done surgery. They would have watched him

with MRIs over years.

Wilson segued to discuss the Wu case, relating that Neely discovered and removed malignant
melanoma from Wu’s brain during surgery and that Wu committed suicide after learning of the

diagnosis. Wilson then stated that when

the Travis County Medical Examiner’s office, analyz[ed] Wu’s brain[], examiners
noted no residual metastatic melanoma. Meaning Wei Wu did not have brain cancer.

Wilson continued:
The [Board] investigated Dr. Neely. The board found Neely had a history of hand
tremors and that between 1999 and 2002, Dr. Neely was writing prescriptions, not

only for his patients but for himself as well. Narcotics, muscle relaxers and pain
killers. Something former patient Paul Jetton finds shocking.
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Paul Jetton commented:

Narcotics, opiates, | mean it’s just things that, | mean things that they don’t even let

people operate machinery or drive cars when they’re, when they’re taking them and

this guy’s doing brain surgery on people. | mean it’s just, even now I’m just, it’s just

incredulous, you just can’t even believe that it even happened.

Wilson then related that the Order placed Neely on probation, required him to see a
psychiatrist, and prohibited him from prescribing to himself or his family. Wilson interviewed a
Board representative and asked:

But how would they know if he is using? He can get somebody else to prescribe

him. | mean he could say, “I’ve followed the order.” . ... How do we, how do we

know that he’s, that we’re not putting somebody right back out there to do the same

thing he was doing before?

The Board representative responded:

That’s a very good question and why this order doesn’t include drug testing, I, |
honestly don’t know the answer to that.

The broadcast then included a statement from Paul Jetton:

I think it’s just deplorable, | mean if, if it was another profession, uh, the guy would
be in jail.

Wilson related a comment from Neely’s attorney that
two highly qualified neurosurgeons who reviewed the case agree with the medical
decisions made by Dr. Neely. In addition, the [Board] investigated the Jetton case
and found no wrong doing.
Wilson noted that Neely’s hospital had a pending investigation regarding whether to continue
Neely’s privileges. The broadcast ended by noting that the Jettons settled their suit with Neely,

Wu’s suit was dismissed, the other suits remained pending, and the Board posts final decisions on

its website.
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After the report aired, Neely claims his practice collapsed. His referrals from other
physicians dwindled, existing appointments cancelled (citing the broadcast as the reason for the
cancellation), his income diminished, and his home went into foreclosure. He and his professional
association (collectively “Neely”) sued KEYE® for libel. KEYE moved for summary judgment,
which the trial court granted without specifying the grounds. Neely raised seven issues in the court
of appeals, three of which are relevant here: (1) the trial court erred generally by granting summary
judgment; (2) the trial court erred because Neely had probative evidence on each element of his
defamation claim; and (3) there is no rule in Texas shielding media defendants from liability simply
because they accurately report defamatory statements made by a third party. 331 S.W.3d 900, 914.
The court of appeals held that under Mcllvain v. Jacobs, 794 S.W.2d 14 (Tex. 1990), none of the
statements were actionable as a matter of law because KEYE accurately reported third-party
allegations. 331 S.W.3d at 922, 926-28. The court of appeals affirmed the trial court’s grant of
summary judgment.” 1d. at 928.

I1. Standard of Review

We review a trial court’s grant of summary judgment de novo. Valence Operating Co. v.
Dorsett, 164 S.W.3d 656, 661 (Tex. 2005). The party moving for summary judgment bears the
burden of proof. Roskey v. Tex. Health Facilities Comm’n, 639 S.W.2d 302, 303 (Tex. 1982).

Though these burdens vary for traditional and no-evidence motions, the summary judgment motion

® Neely also sued Viacom, Inc., but the court of appeals held that Neely waived any challenge as to summary
judgment dismissal of the claims against Viacom. 331 S.W.3d 900, 914. Neely does not contest that ruling here.

"The court of appeals also affirmed the trial court’s exclusion of some of Neely’s summary judgment evidence.
331 S.W.3d at 928-29. Neely does not challenge that ruling here.
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here was a hybrid motion and both parties brought forth summary judgment evidence; therefore, the
differing burdens are immaterial and the ultimate issue is whether a fact issue exists. Buck v.
Palmer, 381 S.W.3d 525, 527 & n.2 (Tex. 2012). A fact issue exists if there is more than a scintilla
of probative evidence. See id. at 527; TEX. R. Civ. P. 166a(c),(i). We must review the summary
judgment record “in the light most favorable to the nonmovant, indulging every reasonable inference
and resolving any doubts against the motion.” City of Keller v. Wilson, 168 S.W.3d 802, 824 (Tex.
2005). “In reviewing a summary judgment, we consider all grounds presented to the trial court and
preserved on appeal in the interest of judicial economy.” Diversicare Gen. Partner, Inc. v. Rubio,
185 S.W.3d 842, 846 (Tex. 2005). We have held that the constitutional concerns over defamation,
discussed below, do not affect these summary judgment standards of review. Casso v. Brand, 776
S.W.2d 551, 555 n.3 (Tex. 1989).
I11. Discussion
A. Competing Constitutional Concerns

The common law has long allowed a person to recover for damage to her reputation
occasioned by the publication of false and defamatory statements. Milkovich v. Lorain Journal Co.,
497 U.S. 1, 11 (1990). Chief Justice Rehnquist noted that Shakespeare penned the rationale for the
cause of action in Othello:

Good name in man and woman, dear my lord,

Is the immediate jewel of their souls.

Who steals my purse steals trash;

“Tis something, nothing;
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“Twas mine, ‘tis his, and has been slave to thousands;

But he that filches from me my good name

Robs me of that which not enriches him,

And makes me poor indeed.
WILLIAM SHAKESPEARE, OTHELLO, act 3 sc. 3, quoted in Milkovich, 497 U.S. at 12. Unlike the
federal Constitution, the Texas Constitution twice expressly guarantees the right to bring suit for
reputational torts. See TEX. CONST. art. I, 88 8 (“Every person shall be at liberty to speak, write or
publish his opinions on any subject, being responsible for the abuse of that privilege.”), 13 (“All
courts shall be open, and every person for an injury done him, in his lands, goods, person or
reputation, shall have remedy by due course of law.” (emphasis added)).

The right to recover for defamation, however, is not the only constitutional concern at stake.
Of significant import are the constitutional rights to free speech and a free press. See Cainv. Hearst
Corp., 878 S.W.2d 577, 582 (Tex. 1994). As the United States Supreme Court has articulated,
“[w]hatever is added to the field of libel is taken from the field of free debate.” New York Times Co.
v. Sullivan, 376 U.S. 254, 272 (1964). To balance these competing interests, the United States
Supreme Court through federal constitutional law, this Court through the common law, and the
Legislature through statutes, have undertaken to tailor the tort of defamation so as to preserve the
right to recover for reputational damages while minimally impinging on the rights to free speech and
a free press. Cain, 878 S.W.2d at 582.

B. Elements of Defamation
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The tort of defamation includes libel and slander. Libel occurs when the defamatory
statements are in writing. TEX. CIv. PRAC. & REM. CoDE § 73.001. Slander occurs when the
statements are spoken. Milkovich, 497 U.S. at 17. The broadcast of defamatory statements read
from a script is libel, not slander. Christy v. Stauffer Publ’ns, Inc., 437 S.W.2d 814, 815 (Tex.
1969). Libel “tends to injure a living person’s reputation and thereby expose the person to public
hatred, contempt or ridicule, or financial injury or to impeach any person’s honesty, integrity, virtue,
or reputation . . ..” TEX. Clv. PRAC. & REM. CODE § 73.001.

We have revised the elements of the defamation cause of action in response to the United
States Supreme Court’s application of constitutional principles to defamation claims. Before
Sullivan, 376 U.S. at 254, the defamation plaintiff generally prevailed by proving the defendant
published a statement that defamed her unless the defendant proved the truth of the statement. Pierre
N. Leval, The No-Money, No-Fault Libel Suit: Keeping Sullivan in Its Proper Place, 101 HARV. L.
REv. 1287, 1287 (1988). But the Supreme Court held in Sullivan that freedom of expression
requires “breathing space,” and that if the plaintiff is a public official, she must prove the defendant
had actual malice. 376 U.S. at 272, 279-80. The Court later held that public figures and limited
purpose public figures must also prove actual malice, and that states may set their own level of fault
for private plaintiffs.® Gertz v. Robert Welch, Inc., 418 U.S. 323, 345, 347 (1974). The Court left

the precise standard of fault to the states, and we have chosen a negligence standard for a private

8 The Court also determined actual malice requires proof by clear and convincing evidence. Gertz v. Robert
Welch, Inc., 418 U.S. 323, 342 (1974).
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figure seeking defamation damages from a media defendant.® WFAA-TV, Inc. v. McLemore, 978
S.W.2d 568, 571 (Tex. 1998); see also Gertz, 418 U.S. at 353 (Blackmun, J., concurring) (“[T]he
Court now conditions a libel action by a private person upon a showing of negligence, as contrasted
with a showing of willful or reckless disregard.”); RESTATEMENT (SECOND) OF TORTS § 580B
(1977). In light of these holdings, to recover defamation damages in Texas, a plaintiff must prove
the media defendant: (1) published a statement; (2) that defamed the plaintiff; (3) while either acting
with actual malice (if the plaintiff was a public official or public figure) or negligence (if the plaintiff
was a private individual) regarding the truth of the statement. McLemore, 978 S.W.2d at 571.
KEYE frames a central issue in this proceeding as the liability of a media defendant for
republishing a third party’s allegedly defamatory statements. We first observe that it is a well-
settled legal principle that one is liable for republishing the defamatory statement of another. See
Pittsburgh Press Co. v. Pittsburgh Comm’n on Human Relations, 413 U.S. 376, 386 (1973) (noting
that a “newspaper may not defend a libel suit on the ground that the falsely defamatory statements
are not its own™).”® The rule’s broad application has thus brought about efforts to soften its impact,
such as the Sullivan and Gertz decisions requiring a showing of fault as well as the privileges and

defenses described below. 1 ROBERT D. SACK, SACK ON DEFAMATION 8 2.7.1 (3d ed. 2009).

° The majority of states have adopted a negligence standard for private figures, while Alaska, Colorado, Indiana,
and New Jersey have adopted the actual malice standard for private figures. 1 RODNEY A. SMOLLA, LAW OF
DEFAMATION § 3:31 (2d ed. 1991), cited in Kaitlin M. Gurney, Myspace, Your Reputation: A Call to Change Libel Laws
for Juveniles Using Social Networking Sites, 82 TEMP. L. REV. 241, 251 & n.97 (2009).

10 See also RESTATEMENT (SECOND) OF TORTS § 578 (1977) (“[O]ne who repeats or otherwise republishes
defamatory material is subject to liability as if he had originally published it.”);1 ROBERT D. SACK, SACK ON
DEFAMATION § 2.7.1 (3d ed. 2009) (“*The common law of libel has long held that one who republishes a defamatory
statement adopts it as his own and is liable [for false, defamatory statements] in equal measure to the original defamer.””
(quoting Liberty Lobby, Inc. v. Dow Jones & Co., 838 F.2d 1287, 1298 (D.C. Cir. 1988)) (alteration in original)).
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C. Privileges and Defenses

The common law and statutes provide certain defenses and privileges to defamation claims.
These include the defense of truth, TEX. Civ. PRAC. & REM. CoDE § 73.005, which we have
interpreted to require defendants to prove the publication was substantially true, Turner v. KTRK
Television, Inc., 38 S.W.3d 103, 115 (Tex. 2000). Moreover, statements that are not verifiable as
false cannot form the basis of a defamation claim. Milkovich, 497 U.S. at 21-22. Further, the
common law has recognized a judicial proceedings privilege since at least 1772 for parties,
witnesses, lawyers, judges, and jurors.** Additionally, one cannot recover mental anguish damages
for defamation of a deceased individual. Renfro Drug Co. v. Lawson, 160 S.W.2d 246, 250 (Tex.
1942); see also RESTATEMENT (SECOND) OF TORTS 8 560 (1977). And a qualified privilege exists
under the common law when a statement is made in good faith and the author, recipient, a third
person, or one of their family members has an interest that is sufficiently affected by the statement.
Diamond Shamrock Ref. & Mktg. Co. v. Mendez, 844 S.W.2d 198, 210 (Tex. 1992) (Hightower, J.,
concurring).

The United States Supreme Court, this Court, and the Legislature have afforded additional
protections to media defendants. The United States Supreme Court and this Court long ago shifted
the burden of proving the truth defense to require the plaintiff to prove the defamatory statements

were false when the statements were made by a media defendant over a public concern.

1 SAck, supra note 10, § 8.2.1 (citing King v. Skinner, 1 Lofft 55, 56, 98 Eng. Rep. 529, 530 (K.B. 1772),
quoted in Burns v. Reed, 500 U.S. 478, 490 (1991)). We have long recognized this privilege in Texas. Reagan v.
Guardian Life Ins. Co., 166 S.W.2d 909, 912 (Tex. 1942).
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Philadelphia Newspapers, Inc. v. Hepps, 475 U.S. 767, 777 (1986); Mcllvain, 794 S.W.2d at 15.1?
This distinction is less material at the summary judgment stage where, as here, the media defendant
is the movant. See Casso, 776 S.W.2d at 555 n.3.

Additionally, the Legislature has crafted the official/judicial proceedings privilege, which
shields periodical publications from republication liability for fair, true, and impartial accounts of
judicial, executive, legislative, and other official proceedings.** TEx. Civ. PRAC. & REM. CODE
8 73.002(b)(1). And the Legislature has also adopted the fair comment privilege, shielding
periodical publications from republication liability for reasonable and fair comment on or criticism
of official acts of public officials or other public concerns. Id. 8 73.002(b)(2).

Notably, the Legislature has also added the due care provision for broadcasters, shielding
them from liability unless the plaintiff proves the broadcaster failed to exercise due care to prevent
publication of a defamatory statement. Id. § 73.004. The provision requires that:

A broadcaster is not liable in damages for a defamatory statement published or

uttered in or as a part of a radio or television broadcast by one other than the

broadcaster unless the complaining party proves that the broadcaster failed to

exercise due care to prevent the publication or utterance of the statement in the
broadcast.

12 Neely admitted in his deposition that the public has a right to know about the Board’s findings. The parties
do not dispute that the defendants are members of the media. Thus, we hold that Neely must prove the falsity of the
broadcast to recover damages. Hepps, 475 U.S. at 777.

3 We previously noted that “we are reluctant to afford greater constitutional protection to members of the print
and broadcast media than to ordinary citizens” because the “First Amendment affords equal dignity to freedom of speech
and freedom of the press.” Casso, 776 S.W.2d at 554. But this understanding of the constitution is no impediment to
the Legislature crafting additional protections for media defendants, which it has done in Chapter 73 of the Civil Practice
and Remedies Code.
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Id. We have previously commented that, under the due care provision, “[b]roadcasters are generally
not liable in defamation for broadcasts made by third parties.” Cain, 878 S.W.2d at 582. A number
of other jurisdictions have enacted a due care provision, although some states require the defendant
broadcaster to prove it used due care (as opposed to our statute, which requires the plaintiff to prove
the defendant broadcaster did not use due care).** KEYE did not raise the due care provision at the
summary judgment stage, and thus it is not at issue in this proceeding.

Moreover, we note that this past regular session, the Legislature passed the Defamation
Mitigation Act, which requires defamation plaintiffs to request a correction, clarification, or
retraction from the publisher of a defamatory statement within the limitations period for the
defamation claim. TEX. Civ. PRAC. & REM. CODE 8§ 73.051, .054-.055 (added by H.B. 1759, 83d
Leg., R.S., 82). Under this provision, a defamation plaintiff may only recover exemplary damages
if she serves the request for a correction, clarification, or retraction within 90 days of receiving
knowledge of the publication.® Id. § 73.055(c).

D. Substantial Truth

Whether Neely raised a fact issue regarding the truth or falsity of the underlying statements

is the primary issue in this appeal. We have developed the substantial truth doctrine to determine

the truth or falsity of a broadcast: if a broadcast taken as a whole is more damaging to the plaintiff’s

14 See, e.g., CAL. CIv. CODE § 48.5(1); CoLO. REV. STAT. § 13-21-106; FLA. STAT. § 770.04; GA. CODE ANN.
8§ 51-5-10(a); lowA CODE § 659.5; KY. REV. STAT. ANN. § 411.062; NEB. REV. STAT. § 25-840.02(1); OR. REV. STAT.
§31.200(1); S.D. CoDIFIED LAWS § 20-11-6; UTAH CODE ANN. § 45-2-7; VA. CODE ANN. § 8.01-49; WYO. STAT. ANN.
§ 1-29-101.

5 The Defamation Mitigation Act only affects publications published after its effective date and does not apply
to this proceeding. H.B. 1759, 83d Leg., R.S., § 3.
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reputation than a truthful broadcast would have been, the broadcast is not substantially true and is
actionable. Turner, 38 S.W.3d at 115 (*“the meaning of a publication, and thus whether it is false
and defamatory, depends on a reasonable person’s perception of the entirety of a publication and not
merely on individual statements”); Mcllvain, 794 S.W.2d at 16 (“The test used in deciding whether
the broadcast is substantially true involves consideration of whether the alleged defamatory
statement was more damaging to [the plaintiff’s] reputation, in the mind of the average listener, than
a truthful statement would have been. This evaluation involves looking to the ‘gist’ of the
broadcast.” (citations omitted)); see also Masson v. New Yorker Magazine, Inc., 501 U.S. 496,
516-17 (1991) (applying substantial truth defense under California law).

Assessing a broadcast’s gist is crucial. A broadcast with specific statements that err in the
details but that correctly convey the gist of a story is substantially true. Turner, 38 S.W.3d at 115.
On the other hand, a broadcast “can convey a false and defamatory meaning by omitting or
juxtaposing facts, even though all the story’s individual statements considered in isolation were
literally true or non-defamatory.” Id. at 114. We determine a broadcast’s gist or meaning by
examining how a person of ordinary intelligence would view it.*® Id. at 114-15. “If the evidence
is disputed, falsity must be determined by the finder of fact.” Bentley v. Bunton, 94 S.W.3d 561, 587
(Tex. 2002).

KEYE contends the trial court properly granted summary judgment because: (1) KEYE
accurately reported third-party allegations, which satisfies our test for substantial truth; (2) the

broadcast is privileged under the fair comment and official proceeding privileges; (3) Neely is a

16 We have also described this standard as the “average listener” standard. Mcllvain, 794 S.W.2d at 16.
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limited purpose public figure and there is no evidence of actual malice; (4) there is no evidence of
negligence; and (5) Neely’s professional association cannot maintain a defamation action. We
address each argument in turn.

1. Mcllvain

To address KEYE’s first issue, we analyze our holding in Mcllvain. KEYE contends that
in Mcllvain, we transformed the substantial truth doctrine to shield media defendants from
defamation liability for publishing third-party allegations if the defendants show that the underlying
allegations (1) were made, and (2) were accurately reported.

Mcllvain concerned a broadcast about an investigation by the City of Houston into alleged
misconduct by employees in its water maintenance division. 794 S.W.2d at 15. The broadcast
indicated that the public integrity section was investigating allegations that: (1) employees cared for
the elderly father of a manager on city time; (2) employees were putting in for overtime to complete
their city duties later; (3) authorities were looking for a gun at a water treatment facility; and
(4) employees had been drinking on the job. 1d. Two of the employees sued the broadcasters for
defamation. Id. The city’s investigation later found all the allegations to be true. 1d. at 16. The trial
court granted summary judgment in favor of the media defendants. Id. at 15. We affirmed the trial
court’s ruling because the “broadcast statements are factually consistent with [the government’s]
investigation and its findings” and were thus “substantially correct, accurate, and not misleading.”
Id. at 16 (emphasis added).

Since Mcllvain, several courts of appeals and the Fifth Circuit have interpreted it to mean

that media reporting of third-party allegations under investigation is substantially true if the media
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accurately reports the allegations and the existence of any investigation.'” KEYE similarly asserts
that our holding in Mcllvain created a substantial truth defense for accurately reporting third-party
allegations. But the parties do not assert and we cannot locate such a rule in any other jurisdiction.

See, e.g., RESTATEMENT (SECOND) OF TORTS 8 581A, cmt. e (1977). We did not establish a third-
party allegation rule in Mcllvain. Rather, we measured the truth of the allegations in Mcllvain
against the government investigation that found them to be true. Id. In other words, a government
investigation that finds allegations to be true is one of many methods of proving substantial truth.

But we do not foreclose the possibility that the gist of some broadcasts may merely be allegation
reporting, such that one measure for the truth of the broadcast could be whether it accurately relayed
the allegations of a third party. See, e.g., Global Relief Found., Inc. v. New York Times Co., 390
F.3d 973, 986 (7th Cir. 2004) (broadcast that government was investigating a nonprofit
organization’s alleged funding of terrorism was substantially true based upon government affidavits
indicating it was investigating the reported allegations). As addressed below, even if we adopted
such a rule today, it could not enable KEYE to prevail here because there is a genuine issue of

material fact as to whether Neely was disciplined for the conduct the broadcast suggests.*®

7 See Green v. CBS, Inc., 286 F.3d 281, 284 (5th Cir. 2002); 331 S.W.3d at 922; Grotti v. Belo Corp., 188
S.W.3d 768, 775 (Tex. App.—Fort Worth 2006, pet. denied); Associated Press v. Boyd, No. 05-04-01172-CV, 2005 WL
1140369, at *3 (Tex. App.—Dallas May 16, 2005, no pet.); UTV of San Antonio, Inc. v. Ardmore, Inc., 82 S.W.3d 609,
612 (Tex. App.—San Antonio 2002, no pet.); Dolcefino v. Randolph, 19 S.W.3d 906, 918 (Tex. App.—Houston [14th
Dist] 2000, pet. denied); Am. Broad. Cos., Inc. v. Gill, 6 S.W.3d 19, 33 (Tex. App.—San Antonio 1999, pet. denied);
KTRK Television v. Felder, 950 S.W.2d 100, 106 (Tex. App.—Houston [14th Dist.] 1997, no writ).

18 Asamicus The Dallas Morning News observes, our ruling that Mcllvain did not create a third-party allegation
rule does not necessarily mean the previous cases misinterpreting Mcllvain reached incorrect results. Specifically, The
Dallas Morning News observes that the following cases nonetheless properly held that the gist of the statements were
substantially true: Green, 286 F.3d at 284-85; Boyd, 2005 WL 1140369, at *3; Ardmore, Inc., 82 S.W.3d at 612;
Randolph, 19 S.W.3d at 921. Amicus Br. of The Dallas Morning News on Rehearing, at 8-11.
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2. Gist of the Broadcast

The broadcast at issue began by asking listeners if they would want to know “if your surgeon
had been disciplined for prescribing himself and taking dangerous drugs.”*® The broadcast discusses
the Jetton and Wu cases and then states that the Board “did discipline Neely.” After discussing the
Order, the broadcast contains the following statement by Paul Jetton:

Narcotics, opiates, | mean it’s just things that, I mean things that they don’t even let

people operate machinery or drive cars when they’re, when they’re taking them and

this guy’s doing brain surgery on people. I mean it’s just, even now I’m just, it’s just

incredulous, you just can’t even believe that it even happened.

Wilson then asked a Board representative how the Board would know Neely was not using the
medications again: “But how would they know if he is using? He can get somebody else to
prescribe him. | mean he could say, ‘I’ve followed the order.””

We determine the gist through the lens of a person of ordinary intelligence. Turner, 38
S.W.3d at 114-15. Neely asserts that a person of ordinary intelligence could conclude that the gist
of the broadcast, based on the content and placement of these statements, was that Neely was
disciplined for operating on patients while using dangerous drugs or controlled substances.”> KEYE

maintains that the gist of the broadcast “concerned controversies and allegations surrounding

Neely’s care of Jetton and Wu, the malpractice lawsuits filed by Jetton and Wu’s ex-wife, an autopsy

¥ We have previously stated that an introduction can be especially misleading. See Turner, 38 S.W.3d at 118.

2 Neely also asserts the broadcast includes gists that he was performing unnecessary surgeries and was unsafely
operating on patients while experiencing hand tremors. We need not assess the substantial truth of the gist that Neely
was performing unnecessary surgery because these statements are protected by the official/judicial proceedings privilege.
See infra Part I11.E. And we need not assess the gist regarding Neely’s hand tremors in light of our disposition regarding
the gist that he was disciplined for operating on patients while using dangerous drugs and controlled substances. See
infra Part 111.D.3-I11.F.
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report by the Travis County [Medical Examiner], a public disciplinary action by the Medical Board,
and Neely’s responses to the allegations.” We agree with Neely that a person of ordinary
intelligence could conclude the gist of the broadcast was that Neely was disciplined for operating
on patients while using dangerous drugs or controlled substances.

3. Substantial Truth of the Broadcast’s Gist

To prevail at summary judgment on the truth defense, KEYE must conclusively prove that
this gist is substantially true.?* Turner, 38 S.W.3d at 114-15. As we explained in Turner, although
the specific statements in a broadcast may be substantially true when viewed in isolation, the gist
can be false by omitting or juxtaposing facts. Id. We examine whether the gist was more damaging
to the plaintiff’s reputation, in the mind of a person of ordinary intelligence, than a truthful statement
would have been. Id.

A reasonable view of the gist of the broadcast is that Neely was disciplined for operating on
patients while using dangerous drugs or controlled substances. Unlike in Mcllvain, the government
investigation (here from the Board Order) does not indicate that this allegedly defamatory statement
was correct. The Order disciplined Neely for prescribing himself dangerous drugs or controlled
substances. Itdid notdiscipline Neely for taking or using dangerous drugs or controlled substances.
The Board found that Neely’s medications were “legitimately and appropriately prescribed” by
treating physicians but that Neely “began to refill the medications himself in lieu of scheduled

visits.” Further, section 164.051(a)(4) of the Occupations Code allows the Board to suspend a

2 When a private figure sues a media defendant over defamatory statements that are of public concern, the
plaintiff has the burden of proving falsity. Hepps, 475 U.S. at 777. But this distinction is less material at summary
judgment. Casso, 776 S.W.2d at 555 n.3.
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license if the physician is unable to practice medicine with reasonable skill and safety to patients
because of “excessive use of drugs” or “mental or physical condition.” Tex. Occ. CODE
8 164.051(a)(4)(C)—(D). When citing to section 164.051(a)(4), the Order only noted Neely’s
“mental or physical condition” as grounds for discipline, not any excessive use of drugs. And rather
than concluding that Neely’s self-prescribing affected his ability to practice medicine (as it
apparently did with his mental or physical condition), the Board concluded that Neely’s self-
prescribing instead violated a then newly-created rule that self-prescribing dangerous drugs or
controlled substances in certain situations is not “an acceptable professional manner consistent with
public health and welfare.” 22 TEX. ADMIN. CoDE § 190.8(1)(M) (Tex. State Bd. of Med.
Examiners, Disciplinary Guidelines) (added by 28 Tex. Reg. 10496 (2003)). Thus, the Order
reflects that Neely was disciplined for self-prescribing dangerous drugs or controlled substances,
not for taking them.

In addition, Neely brought forth evidence that he was not operating on patients while taking
or using dangerous drugs or controlled substances:
. Neely swore in an affidavit that he had “never abused drugs or been addicted to drugs,

prescription or otherwise” and had “never performed surgeries while impaired by drugs.”?
. Wilson reported not finding any independent evidence that Neely performed surgery while

impaired.

22 Uncontroverted summary judgment evidence from an interested witness is only sufficient to raise a fact issue,
unless the evidence is clear, direct, positive, can be readily controverted, and there are no circumstances tending to
impeach or discredit the testimony. See TEX. R. Civ. P. 166a(c); Great Am. Reserve Ins. Co. v. San Antonio Plumbing
Supply Co., 391 S.W.2d 41, 47 (Tex. 1965). Because Neely’s evidence is only used to raise a fact issue here, we need
not assess whether his testimony is clear, direct, positive, can be readily controverted, or could be impeached or
discredited.
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Neely retained Dr. Edgar Nace—a former vice president of the Board who was board
certified in clinical, addiction, and forensic psychiatry—to conduct a psychiatric and
substance abuse evaluation of Neely during the Board investigation. Among other things,
Nace reviewed Neely’s pharmacy records and performed a drug test. Nace determined that
Neely “has not been and is not currently diagnosable with a substance use disorder—neither
abuse nor dependence.” Nace noted that Neely’s dosage of hydrocodone was lower than
with emerging patterns of abuse or addiction and Neely’s use of only one pharmacy was
inconsistent with a pattern of abuse or addiction. Nace concluded that Neely’s “prescriptions
and subsequent refills have been appropriate to his documented diagnosis” for a torn rotator
cuff, diverticulitis, and asthma.

Neely used hydrocodone primarily in 2000 and part of 2001 to treat a torn rotator cuff. He
ceased using hydrocodone in April 2003.

Neely ceased using steroids, prescribed for asthma, in 2000, when he began using an inhaler.
As of October 2003, Neely was using medications for asthma (Advair, Ventolin), allergies
(Actifed, Benadryl, Flonase), high blood pressure (Cardura), and colon issues (Lomotil),

none of which are controlled substances.

Based on Neely’s responsive evidence,?® we hold that a there is a fact issue regarding the

truth or falsity of the gist that Neely was disciplined for operating on patients while taking or using

2 Neely also offered other evidence the trial court excluded, which Neely does not challenge on appeal. This

evidence included: (1) the Board orders finding no wrongdoing with Neely’s treatment in the Jetton and Wu cases;
(2) Neely’s statement that he only took narcotic medications at night; (3) the psychiatric evaluation conducted pursuant
to the Board Order that concluded that Neely’s “use of the self-prescribed opiates does not suggest that he ever had a
problem with abuse or dependence;” and (4) the fact that the Board terminated its Order early, less than half way through
the three-year probationary period.

21

000274



dangerous drugs or controlled substances. Turner, 38 S.W.3d at 117-18 (holding that, especially
in light of a broadcast’s introduction, a viewer could believe in a gist of the broadcast that was not
substantially true); Mcllvain, 794 S.W.2d at 16. Asin Turner, we note that even an accurate account
of Neely that did not create a false impression “may have raised troubling questions.” 38 S.W.3d
at 118. But because the factfinder may conclude that the gist was more damaging to Neely’s
reputation than a truthful and accurate broadcast would have been, the substantial truth defense
cannot support the trial court’s summary judgment.
E. Official/Judicial Proceedings Privilege

KEYE next asserts that the trial court’s grant of summary judgment was proper because the
broadcast was protected by the official/judicial proceedings privilege. The United States Supreme
Court has long recognized a common law judicial privilege. See Cox Broad. Corp. v. Cohn, 420
U.S. 469,492 (1975). Underpinning the judicial privilege is the notion that a “trial is a public event.
What transpires in the court room is public property. If a transcript of the court proceedings had
been published, we suppose none would claim that the judge could punish the publisher for
contempt.” Craig v. Harney, 331 U.S. 367, 374 (1947). In Texas, the Legislature codified the
judicial proceedings privilege and expanded it to other official proceedings. Section 73.002 of the
Civil Practice and Remedies Code provides that publications are privileged if they are “a fair, true,
and impartial account of” judicial or other proceedings to administer the law. TeX. Civ. PRAC. &
REM. CoDE § 73.002(b)(1).

The official/judicial proceedings privilege assesses whether the reporter’s account of the

proceedings (not the underlying allegations made in those proceedings) was fair, true, and impartial.
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Denton Publ’g Co. v. Boyd, 460 S.W.2d 881, 883 (Tex. 1971). When construing a substantially
similar prior version of the official/judicial proceedings privilege, we held that “[t]he publication
would be within the privilege provided by statute as long as it purported to be, and was, only a fair,
true and impartial report of what was stated at the meeting, regardless of whether the facts under
discussion at such meeting were in fact true . . . .” 1d. at 882; see also Herald-Post Publ’g Co. v.
Hill, 891 S.W.2d 638, 639 (Tex. 1994) (comparing allegedly defamatory article to trial testimony
to determine that judicial proceeding privilege applied).

But the privilege only extends to statements that: (1) are substantially true and impartial
reports of the proceedings, and (2) are identifiable by the ordinary reader as statements that were
made in the proceeding. Boyd, 460 S.W.2d at 884. In Boyd, there was a factual dispute as to
whether a false statement that a contractor was bankrupt was made at a city council meeting. Id. at
884-85. When remanding to resolve the factual dispute, we concluded the privilege would apply
if: (1) the statement was made at the city council meeting, and (2) an ordinary reader of the
defendant’s article would understand the statement was made at the meeting.?* 1d. at 885.

1. Unnecessary Surgery

One gist of the KEYE broadcast we have not previously addressed is that Neely was

performing unnecessary surgeries.® This gist results from the inclusion of the statement by Sheila

that “[e]very neurosurgeon that’s looked at Paul’s MRIs from before Neely operated on him have

24 \We see no substantive difference from our ordinary reader standard for the judicial proceedings privilege in
Boyd, 460 S.W.2d at 884-85, and our person of ordinary intelligence standard for substantial truth in Turner, 38 S.W.3d
at 114-15.

% See supra note 20.
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[sic] said they would have never done surgery. They would have watched him with MRIs over
years.” The placement of this statement within the broadcast was in the discussion of Neely’s
treatment of Paul and the resulting lawsuit. The allegation that Neely performed unnecessary
surgery was one basis for the lawsuit, in which the Jettons alleged that, “[a]t the time [Neely and a
fellow doctor] performed such procedure, they ostensibly did so to treat symptomatic hydrocephalus
in Paul Jetton. However, Paul Jetton did not have symptomatic hydrocephalus.” We hold that an
ordinary viewer could conclude that Sheila’s allegation regarding unnecessary surgery in the
broadcast was made in the Jetton lawsuit. 1d. at 884. Thus, KEYE met its initial burden of proving
this statement is protected by the conditional judicial proceedings privilege. See id. (holding that
the defendant has the initial burden of proving a publication is privileged).

But Neely can rebut the privilege by proving it is inapplicable. Id. The judicial/official
proceedings privilege “does not extend to the republication of a matter if it is proved that the matter
was republished with actual malice after it had ceased to be of public concern.” TEX. CIv.PRAC. &

REM. CoDE § 73.002(a). Actual malice means the defendant made the statement “*with knowledge

that it was false or with reckless disregard of whether it was true or not;”” and reckless disregard

means “‘the defendant in fact entertained serious doubts as to the truth of his publication.”” New
Times, Inc. v. Isaacks, 146 S.W.3d 144, 162 (Tex. 2004) (quoting Huckabee v. Time Warner Entm’t
Co., 19 S.W.3d 413, 420 (Tex. 2000) and Bentley, 94 S.W.3d at 591); see also Hearst Corp. v.
Skeen, 159 S.W.3d 633, 637 (Tex. 2005). Sheila’s statement that every neurosurgeon would have

not performed surgery was controverted by the two neurosurgeons who agreed with Neely’s

treatment of Paul and the Board order finding no wrongdoing in Neely’s treatment of Paul. KEYE’s
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inclusion of this disclaiming information negates any allegation that KEY E acted with actual malice
as to the gist of the broadcast that Neely was performing unnecessary surgery and the record
contains no other evidence that creates a fact issue on this point. Accordingly, the official/judicial
proceedings privilege shields this portion of the broadcast. Tex. Civ. PRAC. & REM. CODE

§ 73.002(a); Boyd, 460 S.W.3d at 884

2. Disciplined for Operating on Patients While Taking
Dangerous Drugs or Controlled Substances

We next analyze whether the gist of the broadcast that Neely was disciplined for operating
on patients while taking dangerous drugs or controlled substances is protected by the official/judicial
proceedings privilege. This gist is explained in part by the anchor’s introduction to the broadcast,
which asked:

If you needed surgery would you want to know if your surgeon had been disciplined
for prescribing himself and taking dangerous drugs . . . ?

As previously addressed, the evidence creates a fact issue as to whether the assertion that Neely had
been disciplined for “taking dangerous drugs” is a fair, true, and impartial account of the Board
Order. The Board found Neely’s self-prescribing to be inappropriate—not his taking or using the
medications. The Board found that the medications were “legitimately and appropriately
prescribed” but that Neely “began to refill the medications himself in lieu of scheduled visits.”
Accordingly, a jury may conclude that the Order disciplined Neely for his “inappropriate

prescription of dangerous drugs or controlled substances to oneself.” Thus, we cannot say that—as
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a matter of law—the statement that Neely was disciplined for taking or using dangerous drugs or
controlled substances was a fair, true, and impartial account of an official or judicial proceeding.
Boyd, 460 S.W.3d at 883.
F. Fair Comment Privilege

KEYE also maintains that the fair comment privilege applies to the broadcast. Section
73.002(b)(2) provides that a broadcast is privileged if it is a “reasonable and fair comment on or
criticism of an official act of a public official or other matter of public concern published for general
information.” TEX.CIV.PRAC. & REM. CODE § 73.002(b)(2). Comments based on substantially true
facts are privileged if fair; comments that assert or affirm false statements of fact are not privileged.
We long ago stated that it “is the settled law of Texas, that a false statement of fact concerning a
public officer, even if made in a discussion of matters of public concern, is not privileged as fair
comment.” Bell Publ’g Co. v. Garrett Eng’g Co., 170 S.W.2d 197, 204 (Tex. 1943); see also
Barbouti v. Hearst Corp., 927 S.W.2d 37, 52 (Tex. App.—Houston [1st] 1996, writ. denied) (false
statements not privileged as fair comments). The Legislature has extended the fair comment
privilege to matters of public concern,?® TEx. Civ. PRAC. & REM. CoDE § 73.002(b)(2), and we have
come to interpret the truth defense as requiring only substantial truth, Turner, 38 S.W.3d at 115.
Substantial truth assesses whether the gist of the broadcast is substantially true, and a broadcast can
convey a substantially false meaning by juxtaposing facts that, viewed in isolation, are true. Id.
Joining these principles, we conclude that a comment based on a substantially true statement of fact

can qualify as a fair comment. TEX. Clv. PRAC. & REM. CoDE 8§ 73.002(b)(2). But if a comment is

% As we noted above, this broadcast addressed a matter of public concern. See supra note 12.
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based upon a substantially false statement of fact the defendant asserts or conveys as true, the
comment is not protected by the fair comment privilege. Bell, 170 S.W.2d at 204.

KEYE’s broadcast opened by asking viewers if they would want to know if their doctor “had
been disciplined for prescribing himself and taking dangerous drugs . . . .” Wilson’s questioning of
whether the Order would prevent Neely from using the drugs was predicated on the statement that
Neely had been disciplined for taking or using dangerous drugs or controlled substances—which
the broadcast affirmed to be true. Because a fact issue exists on whether the statement was true,
KEYE is not entitled to summary judgment based on the fair comment privilege. Bell, 170 S.W.2d
at 204.

G. Limited Purpose Public Figure

KEYE also asserts that Neely was a limited purpose public figure who therefore had to prove
malice. We disagree.

Public figure status is a question of law for the court. McLemore, 978 S.W.2d at 571. We
use a three-part test to assess whether an individual is a limited purpose public figure:

(1) the controversy at issue must be public both in the sense that people are

discussing it and people other than the immediate participants in the controversy are

likely to feel the impact of its resolution;

(2) the plaintiff must have more than a trivial or tangential role in the controversy;
and

(3) the alleged defamation must be germane to the plaintiff’s participation in the
controversy.

Id. In McLemore, we expressly reserved the question of whether an individual may meet the public

controversy requirement against her will. 1d. at 571-72.
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The distinction between public and private figures matters chiefly because public and limited
purpose public figures must prove a defamation defendant acted with actual malice. Gertz, 418 U.S.
at 342. The United States Supreme Court addressed this distinction in Gertz:

[p]ublic officials and public figures usually enjoy significantly greater access to the
channels of effective communication and hence have a more realistic opportunity to
counteract false statements than private individuals normally enjoy. Private
individuals are therefore more vulnerable to injury, and the state interest in
protecting them is correspondingly greater.

More important than the likelihood that private individuals will lack effective
opportunities for rebuttal, there is a compelling normative consideration underlying
the distinction between public and private defamation plaintiffs. An individual who
decides to seek governmental office must accept certain necessary consequences of
that involvement in public affairs. He runs the risk of closer public scrutiny than
might otherwise be the case. . . .

Those classed as public figures stand in a similar position. Hypothetically, it may
be possible for someone to become a public figure through no purposeful action of
his own, but the instances of truly involuntary public figures must be exceedingly
rare. For the most part those who attain this status have assumed roles of especial
prominence in the affairs of society. Some occupy positions of such persuasive
power and influence that they are deemed public figures for all purposes. More
commonly, those classed as public figures have thrust themselves to the forefront of
particular public controversies in order to influence the resolution of the issues
involved. In either event, they invite attention and comment.
Id. at 344-45. Thus, the Court was concerned with both access to communication to rebut a
defamatory statement and the normative considerations of public figures typically having “thrust
themselves to the forefront of particular public controversies.” Id. at 345. The Court later stated that
“those charged with defamation cannot, by their own conduct, create their own defense by making

the claimant a public figure.” Hutchinson v. Proxmire, 443 U.S. 111, 135 (1979). In other words,
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the allegedly defamatory statement cannot be what brought the plaintiff into the public sphere;
otherwise, there would be no private figures defamed by media defendants.

The Court’s forecast that it would be “exceedingly rare” for a person to become a public
figure involuntarily has proven true: neither the United States Supreme Court nor this Court has
found circumstances in which a person involuntarily became a limited-purpose public figure. See,
e.g., Wolston v. Reader’s Digest Ass’n, 443 U.S. 157, 166 (1979) (holding an individual to not be
a limited-purpose public figure who was “dragged unwillingly into the controversy”); Time, Inc. v.
Firestone, 424 U.S. 448, 454-55 (1976) (holding an individual to not be a public figure, in part,
because she had done nothing voluntary to assume special prominence).

On these facts, we cannot say this is the exceedingly rare case in which a person has become
a limited-purpose public figure against his will. Before the broadcast in question, Neely was
mentioned in a 1996 newspaper article about settling a malpractice lawsuit and a December 2003
newspaper statement that Neely was placed on probation for self-prescribing medications. Neely
was not quoted in either article. Neely also refrained from talking to Wilson regarding the broadcast
atissue. Because Neely is not a limited-purpose public figure, he need not prove actual malice, and
this ground cannot support the trial court’s summary judgment.

H. Evidence of Negligence

KEYE nextargues that the trial court properly granted summary judgment because there was
no evidence of negligence. For the purposes of defamation liability, a broadcaster is negligent if she
knew or should have known a defamatory statement was false. Foster v. Laredo Newspapers, Inc.,

541 S.wW.2d 809, 820 (Tex. 1976). But that liability may not be predicated on “a factual
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misstatement whose content [would] not warn a reasonable prudent editor or broadcaster of its
defamatory potential.”” Id. (quoting Gertz, 418 U.S. at 348) (alteration in original).

The broadcast opened by asking viewers if they would want to know if their doctor “had
been disciplined for prescribing himself and taking dangerous drugs . . ..” Neely raised a fact issue
as to the truth or falsity of the gist that he was disciplined for taking medications. See supra Parts
I11.D.3 and I11.E. This creates a fact issue regarding whether the statement in the broadcast that
Neely had been disciplined for taking medication would warn a reasonably prudent broadcaster of
its defamatory potential. Foster, 541 S.W.2d at 820.

I. Professional Association

Finally, KEYE argues that professional associations cannot maintain defamation claims and
thus the claim by Neely’s professional association must be dismissed. We disagree.

Our precedent makes clear that corporations may sue to recover damages resulting from
defamation. Gen. Motors Acceptance Corp. v. Howard, 487 S.W.2d 708, 712 (Tex. 1972);
Newspapers, Inc. v. Matthews, 339 S.W.2d 890, 893 (Tex. 1960). In Howard, Howard Motor
Company, Inc. and its owner, Hugh Howard, both sued General Motors Acceptance Corporation
(GMAC), alleging it had libeled them in a letter to Howard’s bank. 487 S.W.2d at 709-10. GMAC
argued that our holding in Matthews precludes corporations from maintaining causes of action for
libel. 1d. at 712. We rejected that assertion, pointing out that Matthews specifically recognized that
a corporation may be libeled. Id. Accordingly, we permitted Howard Motor Company, Inc., a

corporate entity, to maintain a libel suit against GMAC. See id.
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The Legislature has endowed professional associations with many of the same privileges that
corporations enjoy. Indeed, the Business Organizations Code specifies that, “[e]xcept as provided
by Title 7, a professional association has the same powers, privileges, duties, restrictions, and
liabilities as a for-profit corporation.” TEX. Bus. ORGS. CoDE § 2.108. Nothing in Title 7 of the
Business Organizations Code precludes professional associations from bringing defamation suits.
See id. chs. 301-02. Because professional associations share the same rights as for-profit
corporations as to maintaining defamation claims, Texas law does not preclude the professional
association, Byron D. Neely, M.D., P.A., from maintaining a libel suit.’

IV. Response to the Dissent

The dissent would hold that the broadcast was substantially true as a matter of law because
there was circumstantial evidence that Neely could have been under the influence of dangerous
drugs and controlled substances while operating on patients, and that the Board, though not
expressly disciplining Neely for taking medications, implicitly didso. _ SW.3d __,  (Jefferson,
C.J., dissenting). But at summary judgment, “[w]e must review the record ‘in the light most
favorable to the nonmovant, indulging every reasonable inference and resolving any doubts against
the motion.”” Buck, 381 S.W.3d at 527 (quoting City of Keller, 168 S.W.3d at 824) (emphasis
added). The dissent disregards these principles in two ways. First, the dissent ignores Neely’s

evidence, which includes the Board Order indicating its discipline of him was not for his use of

Z'\While professional associations may maintain defamation claims, recovery by the association and its members
for the same particular injury is a precluded double recovery. See Tony Gullo Motors I, L.P. v. Chapa, 212 S.W.3d 299,
303 (Tex. 2006) (“There can be but one recovery for one injury, and the fact that . . . there may be more than one theory
of liability[] does not modify this rule.” (quoting Stewart Title Guar. Co. v. Sterling, 822 S.wW.2d 1, 8 (Tex. 1991))
(alterations in original)). Instead, it is for the trier of fact to simply determine what portion, if any, of the total damages
inflicted were incurred by each entity.
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medications, evidence that Neely never performed surgery while impaired, that his evaluation prior
to the Board Order indicated he never had a drug abuse or dependence problem, and that Wilson
never found any independent evidence that Neely performed surgery while impaired.?®

Second, the dissent inverts our time-honored summary judgment standard by indulging every
reasonable inference and resolving every doubt against Neely. Its foremost implicit finding against
Neely is that the Board disciplined him for taking medications. _ S.W.3d at __ (Jefferson, C.J.,
dissenting). The dissent indicates that it “is not hard to understand the Board’s concerns” regarding
Neely’s use of medications. Id. But the Board Order did not discipline Neely for taking
medications, it disciplined him for self-prescribing them. The Order states, in relevant part:

FINDINGS OF FACT

6. [Neely] suffered various injuries and ailments, which required a variety of
medications. [Neely’s] treating physician legitimately and appropriately prescribed
a number of medications to treat these conditions. However, between 1999, and
2002, [Neely] began to refill the medications himself in lieu of scheduled visits.

7. Upon review of statements of [Neely] and the September 27, 2000 medical

records of [Neely] obtained from his treating physician, the Panel concluded that
[Neely] had a prior history of tremors.

CONCLUSIONS OF LAW

8 The dissent believes this evidence that Neely was not operating while impaired is immaterial to the gist of
whether he was disciplined for operating on patients while taking dangerous drugs. _ S\W.3d at __ (Jefferson, C.J.,
dissenting). This is precisely why we first examined the Board Order itself to determine whether it disciplined Neely
for the conduct the gist of the broadcast indicates. See supra Part 111.D.3. Neely’s additional evidence supports why
the Order did not discipline him for operating on patients while taking dangerous drugs. And if evidence of Neely’s use
of medication is truly as irrelevant as the dissent suggests, one wonders why the dissent only finds support in this very
type of evidence.
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2. [Neely] is subject to action by the Board under Sections 164.051(a)(4) and
164.056 of the Act due to [Neely’s] inability to practice medicine with reasonable
skill and safety to patients, due to mental or physical condition.
3. [Neely] is subject to disciplinary action pursuant to Section 164.051(a)(3)
of the Act by committing a direct or indirect violation of a rule adopted under this
Act, either as a principal, accessory, or accomplice, to wit, Board Rule
190.1(c)(1)(M)—inappropriate prescription of dangerous drugs or controlled
substances to oneself, family members, or others in which there is a close personal
relationship.
(Emphases added.) The first conclusion of law above references section 164.051(a)(4) of the
Occupations Code, which allows the Board to discipline a person for illness, drunkenness,
“excessive use of drugs, narcotics, chemicals, or another substance,” or “a mental or physical
condition.” TEX. Occ. CODE § 164.051(a)(4). The Order states that it was disciplining Neely “due
to mental or physical condition”—not excessive drug use as the dissent reads between the lines to

infer. Ata minimum, the Order at least creates a fact issue in Neely’s favor as to whether he was

disciplined for taking medications. If one does endeavor to draw inferences and resolve doubts, they

% The dissent relies on a statement by a Board investigator in its “summary of allegations” that Neely could
be subject to disciplinary action under section 164.051(a)(4) for “[i]nability to practice medicine with reasonable skill
and safety because of illness or substance abuse”(emphasis added), and a statement on the Board’s website that its
investigation of Neely “was based on allegations that Dr. Neely had self-prescribed medications with the potential to
interfere with hisability to performsurgery.” _ S.W.3dat__ (Jefferson, C.J., dissenting) (emphases added). The Board
Order ultimately did not discipline Neely under section 164.051(a)(4) for substance abuse but only for a “mental or
physical condition,” which was his hand tremor. Though the Board did not discipline Neely for taking medications, a
reasonable view of the gist of the broadcast was that Neely had been so disciplined.
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must be drawn and resolved in favor of Neely at this summary judgment stage.* Buck, 381 S.W.3d
at 527.

In addition, the dissent further draws inferences against Neely by assuming that the Board’s
order for Neely to undergo a psychiatric evaluation indicates the Board must have been concerned
about Neely’s use of medications. On the contrary, the Board Order notes that Neely retained a
doctor to perform a physical examination who detected no medically significant tremor but “felt
unqualified to determine [Neely’s] ability to perform surgery, and recommended a disability
assessment or a Neuro-psyche evaluation.” Neely then retained Dr. Nace to perform the psychiatric
evaluation the physical examination recommended. The Board then followed the same model,
“requesting independent physical and psychiatric evaluations to determine [Neely’s] capacity to
practice medicine in general, and specifically, to perform surgery.” Far from disciplining Neely for
operating on patients while taking medications, the Order simply confirmed a psychiatric evaluation
was needed because a physical evaluation alone might not fully assess the impact of Neely’s hand
tremor on his ability to perform surgery.

Moreover, by inverting the standard of review for summary judgments, the dissent
prematurely cuts off Neely’s right to a trial on this reputational tort. Our constitution assures that
the “right of trial by jury shall remain inviolate.” TEX. CONST.art. I, § 15. Additionally, the Texas

Constitution’s free speech clause guarantees the right to bring reputational torts: “Every person shall

* In its effort to indulge reasonable inferences against Neely, the dissent also relies on an Austin American
Statesman article that indicates Neely was one of six Austin doctors the Board had recently disciplined for “violations
involving either drug or alcohol abuse.” _ S.W.3d at __ (Jefferson, C.J., dissenting). But the specific reference to
Neely was that he was disciplined “for self-prescribing medications, according to board records.” We find nothing
questionable about this specific reference to Neely. Nor does the gist of the article appear to be that Neely was
disciplined for operating on patients while using dangerous drugs and controlled substances.
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be at liberty to speak, write or publish his opinions on any subject, being responsible for the abuse
of that privilege . . . .” TEeEX. CONST. art. I, § 8 (emphasis added). Likewise, the open courts
provision guarantees the right to bring reputational torts: “All courts shall be open, and every person
for an injury done him, in his lands, goods, person or reputation, shall have remedy by due course
of law.” TeEX. CONSsT. art. I, 8 13 (emphasis added). As we observed in Casso,

While we have recently recognized the possibility that our state free speech

guarantee may be broader than the corresponding federal guarantee, that broader

protection, if any, cannot come at the expense of a defamation claimant’s right to
redress. Unlike the United States Constitution, which contains no explicit guarantee

of the right to sue for defamation, the Texas Constitution expressly protects the

bringing of reputational torts.

776 S.W.2d at 556 (emphasis added) (citation omitted). Inshort, the dissent’s upending of our time-
honored summary judgment principles infringes upon Neely’s constitutional right to bring suit for
reputational torts and to have a jury trial.

The dissent also attempts to use a discrete portion of the broadcast that, standing alone, could
appear to be substantially true to vindicate the remainder of the broadcast. The dissent focuses on
the portion of the broadcast addressing Neely’s hand tremors as justification for the broadcast being
substantially true as a matter of law. But the broadcast references Neely’s hand tremors twice in the
seven-minute segment. Drugs or medications are expressly referenced eight times and discussed
without naming those precise terms a number of other times. The dissent’s analysis falls short of

respect for our precedent dictating the manner in which we review substantial truth. Turner, 38

S.W.3d at 115 (“[T]he meaning of a publication, and thus whether it is false and defamatory,
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depends on a reasonable person’s perception of the entirety of a publication and not merely on
individual statements.”).

Additionally, the dissent contends that a report about a government investigation is always
substantially true. _ S.\W.3d at __ (Jefferson, C.J., dissenting). In Texas, the Legislature long ago
protected reports about government investigations under the official/judicial proceedings privilege.
TeX. CIv. PRAC. & REM. CoDE § 73.002(b)(1). But as explained above, the privilege only protects
such reports if they are fair, true, and impartial accounts of such proceedings. Id. There is at least
a fact issue on whether the broadcast was a fair, true, and impartial account of the Board Order
because the gist of the broadcast to a person of ordinary intelligence could be that Neely was
disciplined for taking dangerous drugs and controlled substances when the Order indicates he was
not so disciplined.®* See Part II1.E, supra.

Finally, the dissent perceives that our holding “collides violently with the First Amendment.”
_ S\W.3d at __ (Jefferson, C.J., dissenting). But the United States Supreme Court has only
discussed the truth defense as a creature of state common law and not the First Amendment.
Masson, 501 U.S. at 516 (“The common law of libel . . . overlooks minor inaccuracies and
concentrates upon substantial truth.”). Accordingly, the only collision is between the dissent’s

implicit findings and our six-decade-old standard for reviewing summary judgments. See

% The dissent’s reliance on Global Relief Foundation, 390 F.3d at 973, only furthers our conclusion. There,
the New York Times prevailed on the truth defense because it was substantially true that the government was suspicious
about Global Relief funding terrorism. Id. at 986. Global Relief’s affidavits indicating it did not fund terrorism did not
render false the media statements about the government’s suspicions. Id. at 983. The present case would be more akin
to the New York Times reporting that Global Relief had been convicted of something it had not been convicted of. See
id. at 987 (“none of the articles concluded that [Global Relief] was actually guilty of the conduct for which it was being
investigated”).
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Gulbenkian v. Penn, 252 S.W.2d 929, 931 (Tex. 1952) (requiring a trial court at summary judgment
to give the nonmovant “the benefit of every reasonable inference which properly can be drawn in
favor of his position” and that if “a mere ground of inference” supports the motion, it will not be
granted).
V. Conclusion

The key question in this appeal is whether Neely raised a fact issue as to the truth or falsity
of the broadcast at issue in his defamation suit. We examine substantial truth based on what a
person of ordinary intelligence would understand the gist or meaning of the broadcast to be. Here,
a person of ordinary intelligence could conclude that the gist of the broadcast was that Neely was
disciplined for operating on patients while using dangerous drugs and controlled substances. Neely
raised a genuine issue of material fact as to the truth or falsity of that gist with evidence that he was
not disciplined for taking dangerous drugs or controlled substances and he never performed surgery
while using dangerous drugs or controlled substances. We further conclude: (1) there are fact issues
on whether part of the broadcast is protected by the judicial/official proceedings or fair comment
privileges; (2) Neely was not a limited purpose public figure; (3) Neely raised a fact issue as to
KEYE’s negligence; and (4) Neely’s professional association may maintain a cause of action for
defamation. We reverse the judgment of the court of appeals and remand the case to trial court for

further proceedings consistent with this opinion.
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Eva M. Guzman
Justice

OPINION DELIVERED: June 28, 2013
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Appendix A

KEYE January 19, 2004 Broadcast
Fred Cantu (Anchor): If you needed surgery would you want to know if your surgeon had been
disciplined for prescribing himself and taking dangerous drugs, had a history of hand tremors and
had been sued several times for malpractice in the last few years?
Judy Maggio (Anchor): A central Texas couple says they didn’t learn about this until it was too
late. They’re outraged the [Texas Medical Board] is allowing Dr. Byron Neely to continue to
practice. KEYE news investigative reporter Nanci Wilson tells us if you go to St. David’s Hospital
with a head injury you could be Dr. Neely’s next patient.
Paul Jetton: I’ve been in, in and out of the hospital, you know, for the last four years. Uh, | had
twelve, | believe, I’ve even lost count, | believe twelve brain surgeries, one spinal surgery.
Wilson: This is Paul Jetton’s life.
Paul Jetton: I can’t walk. You know, I still, I can walk with a walker, but I still can’t walk on my
own.
Wilson: Each step is a struggle, but it wasn’t always this way. In 1982 Paul Jetton was a linebacker
for the University of Texas. He was so good he went on to play in the pros. His first year with the
Cincinnati Bengals the team went to the Super Bowl. Butin 1999. ..
Paul Jetton: | just wasn’t feeling well. When | went, you know, for | just wanted to get a physical.
Wilson: Something unusual showed up on the MRI scan of his brain.
Paul Jetton: He told me that | had this, this tumor in my brain and, and that | had to, had to have

it operated on.
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Wilson: His doctor, Austin neurosurgeon Byron Neely, who has been in practice since 1977, said
an operation would help.

Paul Jetton: You know it would only be a two hour surgery and that 1’d be in, I’d only be in the
hospital for two or three days and I’d go on with the rest of my life.

Wilson: The two hour surgery stretched into almost eight hours and Paul was in the hospital for six
weeks. While in the hospital Paul developed an infection in his brain. However, he was discharged
from the hospital anyway. The result: numerous surgeries and a life of disability. Paul’s wife,
Sheila, says what they learned from other doctors was the final blow.

Sheila Jetton: Every neurosurgeon that’s looked at Paul’s MRIs from before Neely operated on him
have [sic] said they would have never done surgery. They would have watched him with MRIs over
years.

Wilson: The Jettons aren’t the only patients to raise questions about Dr. Neely. Wei Wu, a software
engineer with two PhDs was referred to Dr. Neely. Neely explains the case in this deposition from
2002.

Dr. Neely: [From the video of his deposition] He came in very confused one day, uh, was found to
have a uh, very major brain tumor thought to be a meningioma at the time because it, of the location
in the brain. Uh, the patient was taken to the OR thereafter and found to malignant melanoma [sic].
Wilson: Peter Gao was a friend of Wei Wu’s. Gao says Wu struggled with the diagnosis that Wu

had only a few months to live.
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Peter Gao: The doctor is more like persuasive say, well the doctor have seen when he open, when
he opened your skull, seen everywhere. So, all we need to do right now I guess, is face, kind of like
to face the music.

Wilson: It may have been too much for Wei Wu to handle. A few days later Gao found Wu’s
abandoned car near the 183 overpass at Mopac. Then discovered Wu had jumped off the overpass
taking his own life. But when his body was sent to the Travis County Medical Examiner’s office,
analyzing Wu’s brains, examiners noted no residual metastatic melanoma. Meaning Wei Wu did
not have brain cancer. Both the Jetton and the Wu cases happened in 1999. Two other patients also
filed suit against the doctor. The [Texas Medical Board] investigated Dr. Neely. The Board found
Neely had a history of hand tremors and that between 1999 and 2002, Dr. Neely was writing
prescriptions, not only for his patients but for himself as well. Narcotics, muscle relaxers and pain
killers. Something former patient Paul Jetton finds shocking.

Paul Jetton: Narcotics, opiates, | mean it’s just things that, I mean things that they don’t even let
people operate machinery or drive cars when they’re, when they’re taking them and this guy’s doing
brain surgery on people. | mean it’s just, even now I’m just, it’s just incredulous, you just can’t even
believe that it even happened.

Wilson: The [Texas Medical Board] did discipline Dr. Neely. This past December, they suspended
his license but gave it right back by staying the suspension. Now he’s on probation for three years.
The only requirements are that he see a psychiatrist and not write prescriptions for himself or his

family. A decision the Board defends.
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Jill Wiggins [caption identifies her as a Board representative]: We have compliance officers and
the compliance officers will definitely follow to make sure that he’s doing the things that his order
requires him to do.

Wilson: But how would they know if he is using? He can get somebody else to prescribe him. |
mean he could say, “I’ve followed the order.”

Wiggins: Right.

Wilson: | didn’t prescribe myself.

Wiggins: Right, right.

Wilson: How do we, how do we know that he’s, that we’re not putting somebody right back out
there to do the same thing he was doing before?

Wiggins: That’s a very good question and why this order doesn’t include drug testing, I, | honestly
don’t know the answer to that.

Paul Jetton: I think it’s just deplorable, | mean if, if it was another profession, uh, the guy would
be in jail.

Wilson: We contacted Dr. Neely for his side to the story. He declined to participate, but his
attorney told us that two highly qualified neurosurgeons who reviewed the case agree with the
medical decisions made by Dr. Neely. In addition, the [Texas Medical Board] investigated the
Jetton case and found no wrong doing. We also contacted St. David’s Medical Center, its chief
medical officer believes they have a strong peer review process. That’s where individual doctors

review each other’s work and decide who should have privileges.
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Steve Berkowitz, M.D.: In this particular case the investigation is incomplete and when we actually
find the, get the findings we will then be able to make a determination uh, as to whether the
privileges should be continued or not. We strongly value quality of course, we value the due process
and most importantly we value patient safety.

Wilson: Nanci Wilson, KEYE News investigates.

[The camera then returns to the anchors, Cantu and Maggio.]

Maggio: The Jettons settled their suit against Dr. Neely. The suit filed on behalf of Wu’s son was
dismissed because it was not filed by an attorney. The other suits are pending.

Cantu: The Texas Board of Medical Examiners does post final actions taken against doctors on its

web site, but all other information about complaints is kept secret.
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IN THE SUPREME COURT OF TEXAS

No. 11-0228

BYRON D. NEELY, INDIVIDUALLY AND BYRON D. NEELY, M.D., P.A.,
PETITIONERS,

V.

NANCI WILSON, CBS STATIONS GROUP OF TEXAS, L.P., b/B/A KEYE-TV, AND
VIACOM, INC., RESPONDENTS

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE THIRD DISTRICT OF TEXAS

CHIEF JUSTICE JEFFERSON, joined by JusTice GREEN and JusTICE LEHRMANN, dissenting.

The Court holds that the broadcast presented a false impression, an untenable “gist,” that the
doctor was disciplined for operating on patients while taking dangerous drugs. But that gist is
reasonably derived from the medical board’s findings, the doctor’s testimony, and witness
observations. If the news report is damning, it is because it conveys substantial truth. The doctor
performed brain surgeries during a time he was ingesting seven narcotics, eight other medications,
and alcohol. He suffered hand tremors during the period he operated on patients’ brains. The
medical board investigator concluded that the doctor was subject to discipline based on his
“[i]nability to practice medicine with reasonable skill and safety because of illness or substance

abuse.” The board not only suspended his medical license, but also ordered a psychiatric evaluation
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focused on addictive disorders. It required the doctor to undergo a physical examination to confirm
whether he was, or was not, physically capable of operating safely.

The doctor denies he was an addict or that his drug use impaired his surgical skills. That is
enough, the Court says, to raise a genuine issue on the broadcast’s substantial truth. But that
evidence is immaterial to the gist the Court has identified: that the Board disciplined the doctor for
taking dangerous drugs during a time he performed sensitive surgeries. Because “the underlying
facts as to the gist of [that] charge are undisputed, . . . we can disregard any variance with respect
to items of secondary importance and determine substantial truth as a matter of law.” Mcllvain v.
Jacobs, 794 S.W.2d 14, 16 (Tex. 1990).

We must decide whether the broadcast was more damaging to the doctor’s reputation, in the
mind of an average viewer, than a truthful statement would have been. Id. Here, the literal truth is
as caustic as the gist, and the gist reasonably depicts literal truth. Whether it rejected the doctor’s
gist contention, or found that the broadcast was substantially true, the trial court properly granted
summary judgment. The court of appeals properly affirmed that judgment. I would also affirm. The
Court’s conclusion to the contrary sanctions constitutionally protected speech. For these and other
reasons, | respectfully dissent.

L. The broadcast was substantially true.

“The common law of libel . . . . overlooks minor inaccuracies and concentrates upon
substantial truth.” Masson v. New Yorker Magazine, Inc., 501 U.S. 496, 516 (1991) (internal
citations omitted). Small discrepancies “do not amount to falsity so long as “‘the substance, the gist,

the sting, of the libelous charge be justified.”” Id. at 517; see also Turner v. KTRK Television, Inc.,
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38 S.W.3d 103, 115 (Tex. 2000) (holding that substantial truth doctrine “precludes liability for a
publication that correctly conveys a story’s “gist’ or ‘sting” although erring in the details). “Put
another way, the statement is not considered false unless it “‘would have a different effect on the mind
of the reader from that which the pleaded truth would have produced.”” Masson, 501 U.S. at 517
(quoting R. SACK, LIBEL, SLANDER, AND RELATED PROBLEMS 138 (1980)).

We must view the communication as awhole in light of the surrounding circumstances based
upon how a person of ordinary intelligence would perceive it. Turner, 38 S.W.3d at 114. We
determine falsity based on “the meaning a reasonable person would attribute to a publication, and
not to a technical analysis of each statement.” New Times, Inc. v. Isaacks, 146 S.W.3d 144, 154
(Tex. 2004) (emphasis added). Rather than consider the broadcast as a whole, the Court parses it
into several different gists, and then addresses only two of them, ironically presenting a certain
juxtaposition that the Court itself decries.

The Court states that the broadcast incorrectly characterized Neely’s sanction as based on the
Board’s conclusion that Neely operated on patients while using dangerous drugs. _ S.W.3d at
___. Because the Board’s action was based only on self-prescribing, the Court holds that this gist
was not substantially true.

We require substantial, not perfect, truth. With respect to substantiality, Neely admits he was
using every one of the fifteen drugs identified in the Board order, plus a few more*:

Q. And—and these are actually drugs that you were, | assume, taking. Correct?

A. Yes, Sir.

! Neely also admits taking Paxil, Flovent, and Singulair.
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Q. I mean, you weren’t prescribing them to yourself to throw away, correct?
A. No.2

Seven of these drugs are narcotics. Paregoric, a narcotic also known as camphorated tincture
of opium,® contains morphine and is a controlled substance. The average adult dose is 5-10 milliliters
one to four times per day; Neely concedes he was taking up to 70 milliliters daily. During 1999-2000
(the time of the Jetton and Wu surgeries), he took it regularly, at bedtime and again upon waking.
He believes the effects wore off after two or three hours, and he believes he could perform surgery
within three or four hours of taking morphine.

Neely tore his rotator cuff in 1999, and he admits during that time to taking “quite a bit” of
Vicodin, also a narcotic and a controlled substance. He prescribed himself Darvocet, a pain
medication, narcotic, and controlled substance; Darvon, Propoxyphene, and Norco, also narcotic pain
relievers; Lomotil, another narcotic; Phenergan, an anti-nausea drug that can cause considerable
drowsiness; VVentolin, abronchodilator; Medrol and Azmacort, steroid treatments he used for asthma;
Prilosec for acid indigestion; and Flonase. He was also taking Paxil, which his doctor had prescribed
for acute depression.

Neely’s self-refills were not isolated occurrences. Between August and October 1999—the

time he was treating Paul Jetton—Neely self-refilled his Paregoric prescription twelve times.

2 Unless otherwise indicated, all of this information comes from the Board’s investigation, the Board’s order,
or Neely’s testimony. The Board’s order is attached as an Appendix to this opinion.

% See, e.g., Henley v. State, 387 S.W.2d 877, 878 (Tex. Crim. App. 1965) (holding that paregoric “is, in fact,

anarcotic drug known under the official drug name of ‘camphorated tinture [sic] of opium’ and that it contains morphine,
which comes from opium”).
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During the same time, Neely drank alcohol every night that he was not on call. He admits to
two drinks per night during 1999-2001, although he would sometimes have four or five at a time and
would occasionally “overindulge.” Neely admits that almost all of the drugs he was using, including
alcohol, can cause withdrawal symptoms, although he denies any such symptoms, except with regard
to Medrol. Neely also acknowledges that the drugs he was using can cause dizziness, visual
disturbances, mental cloudiness, euphoria, sedation, and nervousness. Neely admits he was
hypomanic, which he defines as “hyperactive,” while on steroids, as he was in 1999. When the
broadcast aired, Neely had been involved in seven malpractice cases, at least two of which alleged
that he was addicted to prescription drugs and that he abused alcohol.

The Court emphasizes that the Board found that most of Neely’s drugs were “legitimately and
appropriately prescribed.”  SW.3d at . In fact, the Board found that Neely’s treating
physician appropriately prescribed the medications initially, but it did not conclude that Neely’s
extensive (and unmonitored) refills were part of a legitimate treatment plan:

Respondent’s treating physician legitimately and appropriately prescribed a number

of medications to treat these conditions. However, between 1999 and 2002,

Respondent began to refill the medications himself in lieu of scheduled visits.

Agreed Order, Finding of Fact 6 (emphasis added). The Board’s investigator concluded that Neely
should be disciplined for “[i]nability to practice medicine with reasonable skill and safety because
of illness or substance abuse.” The Board ordered Neely not to prescribe or “administer . . .
controlled substances or dangerous drugs with addictive potential or potential for abuse” to himself.
(Emphasis added.) The Board required Neely to undergo an examination by a psychiatrist who was

board-certified in forensic or addiction psychiatry. That directive cannot seriously be thought to relate
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to mental health issues unconnected to drug use. See TEx. Occ. CopE § 164.056(d) (“The board may
not require a physician . . . to submit to an examination by a physician having a specialty specified
by the board unless medically indicated.”). It can only relate to a determination that the doctor was
actually taking these drugs and could be addicted to them. It is not hard to understand the Board’s
concerns: patient safety may be negatively impacted by a doctor performing surgeries while under
the influence of, or experiencing withdrawal from, narcotics. The Board’s requirement that Neely
undergo a physical examination could only relate to the Board’s fear that Neely had a condition that
may adversely affect his ability to safely practice medicine.

The Court concludes that the Board’s reference to Neely’s “inability to practice medicine with
reasonable skill and safety to patients, due to mental or physical condition” related only to Neely’s
hand tremors, and not his drug use. ~ SW.3d at ___ (“The Board Order ultimately did not
discipline Neely under section 164.051(a)(4) for substance abuse but only for a ‘mental or physical
condition,” which was his hand tremor.”). But there is nothing in the Board’s order reflecting such
a determination. To the contrary, the Order states that “the Board is requesting independent physical
and psychiatric evaluations to determine [Neely’s] capacity to practice medicine in general, and
specifically, to perform surgery.” (Emphasis added.) Although the physical examination would
address the Board’s concerns about the hand tremors, the psychiatric evaluation, by a board-certified
addiction specialist, could only have bee