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A Guideto the 1999 Texas Discovery Rules Revisions

Hon. Nathan L. Hecht
Justice
The Supreme Court of Texas

Robert H. Pemberton
Rules Attorney
The Supreme Court of Texas

I. Introduction

This paper is a guide to the background, text,
and intent of the 1999 revisionsto the Texas Rules
of Civil Procedure pertaining to discovery.! A
complete text of the revisons is available on the
Supreme Court’ s website (Www.supreme.courts.
state.tx.us) and has been printed in the December
1998 issue of theTexas Bar Journal. Additiona
copies of this paper adso are available on the
Court’ s website.

The 1999 revisions to the Texas discovery
rules are designed to achieve three principal goals.
Firgt, the revisons impose limits on the volume of
discovery in an attempt to curb abuses and reduce
cost and delay. Second, the rules also seek to
modernize and streamline current discovery
practice by eiminating many wasteful procedures
and improving others. Findly, the revisons
reorganize and reword a number of the current
discovery rules — some of which derive their
language from statutes enacted over acentury ago
— inan effort to improve clarity, accessihility, and
understanding.

These changes are significant, but they do not
“reinvent the wheel.” The beneficia features of
the current discovery rules — for example, the
forms and scope of discovery — are largely
unchanged. Much existing case law will remain
relevant. The 1999 discovery rules revisions are
intended to be a refinement of current Texas
discovery practice rather than a wholesale
departure from it.

The 1999 discovery rules revisons are the
latest in aseries of similar procedural reformsthat

! Mindful of our responsibilities under the
Code of Judicial Conduct, we intend no comment
on pending or impending cases.

the Texas Supreme Court has been implementing
in recent years. Just over a year ago, the
Supreme Court promulgated entirely new Rules of
Appdlate Procedure, which have streamlined and
smplified appellate procedure, reducing cost and
delay. About the same time the Supreme Court
revised the summary judgment rule. This past
soring, the Supreme Court and the Court of
Criminal Appedls jointly promulgated a combined
set of evidence rules for civil and criminal cases
for the first time, replacing and reconciling
separate sets of civil and criminal evidence rules.
The discovery rules revisions are the first
ingalment of an ongoing revision of al of the
Texas Rules of Civil Procedure.

1. Background

A. The Need for Discovery Reform

Though discovery has become an integra
part of our modern civil justice system, it is a
relatively recent innovation, developed mostly in
the last half century. For centuries, there
generaly were no formal procedures by which
parties to litigation could obtain testimony or other
evidence prior to trial, outsde of a few very
limited means of preserving evidence for trial that
otherwise might not remain available. Asaresult,
cases often were resolved based more on “tria by
ambush” than the merits.

Because decisions are better made with
adequate access to information than without, the
Federal Rules of Civil Procedure were amended
in 1938 to dlow severa forms of pretria
discovery, a fairly revolutionary development at
the time. The federa rules became a pattern for
Texas and other states. Discovery rules were
premised on the idea that by enabling parties to
exchange or obtain information about their clams
or defenses prior to trial, justice would be
enhanced by eliminating “trial by ambush,” causing
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cases to be resolved on their merits, and by
promoting settlementsby giving partiesinformation
to evaluate accurately the strengths and
weaknesses of their cases.

For four decades following adoption of the
federal rules, discovery procedures were
continudly expanded. In the 1970's, however, it
became apparent that unrestricted discovery could
be used to undermine the cause of judtice if
litigants with resources and motive to do so could
drive up the cost of litigation, effectively pricing
their opponents out of court and deaying
digpogtion.  Innovations in computer word
processing, facsimile transmissions, and
photocopying quickly made it possble for litigants
of even modest means to drive up litigation costs
and by “burying” their opponents in voluminous
“boilerplate’ discovery requests or objections,
often with little more than the touch of a button.
Technologica changes have greatly increased the
volume of documents and things that can be
discoverable in alawsuit. These developmentsin
discovery practice have been compounded by an
unfortunate weakening of professional normsthat
in earlier times would have made misuse or abuse
of discovery unthinkable.

All of these devel opments— unanticipated in
aworld of manual typewriters and carbon paper,
morerestricted travel and communications, amore
cohesive bar, and smpler legal and commercia
affairsin which the 1938 federal discovery rules
were begotten — have motivated restrictions in
discovery to obviate the problems of excesswhile
retaining the origina goals. Such restrictions have
been incorporated in the federal rules since 1980,
and in the rules of severa states. In 1983, Rule 26
of the Federal Rules of Civil Procedure was
amended to imposeaduty ontrial courtsto ensure
that the volume of discovery is proportionateto the
nature of the action. See Fed. R. Civ. P. 26(b)(2).
The 1993 revisions in the federal rules required
discovery planning conferences, mandatory and
automatic disclosure of basic discoverable
information, and other measures designed to
reduce discovery costs and delay. See Fed. R.
Civ. P. 26(a), (d) & (f). The Civil Justice Reform
Act of 1990 permitted individud judicid digtrictsto
experiment with innovative methods of reducing
litigation costs and delay. Pub. L. No. 101-650,
104 Stat. 5089 (codified as amended at 28 U.S.C.
88 471-82). As a result, federal courts began
indituting a variety of novel measures to control
discovery. For example, the Eastern District of

Texas, among others, implemented a discovery
“tracking” scheme under which discovery is
limited or regulated according to the size or nature
of the case and the amount of discovery that isor
should be required. Eastern District of Exas
Local Rule CV-26(b). Other federal courts have
imposed limitations of discovery through caselaw.
In Hall v. Clifton Precision, 150 FR.D. 525
(E.D. Pa. 1993), the court announced a series of
limitations on lawyer objections, colloquy, and
“coaching” of witnesses during ora depositions.
Various federal courts substantialy reformed
deposition conduct, placing tight restrictions on
“gpesking” or “coaching” objections by lawyers.
A number of states, including Illinois, Arizonaand
Colorado, aso implemented their own versions of
discovery reform.

B. Discovery Reform in Texas

In 1991, amidst discovery reforminitiativesin
severd jurisdictions, the Supreme Court of Texas
appointed a Task Force on Discovery, chaired by
Justice David Keltner of Fort Wbrth, to study
whether Texas discovery rules should be revised.
The Task Force made its report to the Supreme
Court Advisory Committee (SCAC), comprised of
36 leading Texas lawyers, judges, and academics
from around the State, plus anumber of ex officio
members representing various elements of the
bench, bar, and court staff. The Supreme Court
has had such an advisory committee ever since
the Legidature granted it procedural rule-making
authority in 1939.2 For over four years, the
SCAC, chaired by Luke Soules of San Antonio —
and in particular its Discovery Subcommittee,
chaired by Steve Susman of Houston —spent
thousands of hours studying discovery in Texas
courts. Drawing on empirical data in various
national studies, legal scholarship, the discovery
reformexperiences of thefederal courtsand other
states, and the members own considerable trial
experience in Texas courts, the SCAC
recommended discovery rules revisonsin 1997.

The Court reviewed these recommendations
and promulgated tentative revisions for comment
in January 1998. In response to nearly a hundred

2 For a discussion of the origins and
nature of the Texas Supreme Court’s rulemaking
authority and the role of the SCAC, see “Texas
Court Rules: Historyand Process,” available on
the Supreme Court’s website.
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comments, and in consultation with the Discovery
Subcommittee, trial and appellate judges, the
litigation-related sections of the State Bar, the
State Bar Court Rules Committee, the Texas Trial
Lawyers Association, the Texas Association of
Defense Counsdl, and the State Bar Family Law
Section, the Court issued a second tentative draft
in June 1998 for additional comment. After
reviewing additional comments and consulting
further with the same groups, the Court formally
promulgated proposed discovery rules for public
comment on August 4, 1998. Misc. Docket No.
98-9136 (August 4, 1998), 61 Tex. Bar. J. 752
(Sept. 1998). In response to approximately 90
additiona written comments, as well as input
received at several continuing lega education
programs in which the authors participated, the
Court made a number of mostly clerical changes
before issuing the final version of the discovery
rules revisons on November 9, 1998. Misc.
Docket No. 98-9196 (Nov. 9, 1998), 61 Tex. Bar.
J. 1139 (Dec. 1998).

The 1999 Texas discovery rulesrevisonsare
thus a product not only of years of study by the
task force and SCAC, but of very focused
comments on specific draftsaswell asthe Court’s
own study. It is fair to say that no procedural
rules ever promulgated in Texas, incuding the
origina Rules of Civil Procedure, have received
such intense and prolonged study as these. For
all of these reasons, the revisions to the discovery
rules should be the best that possibly could be
attainedfor providing ample accessto information,
reducing abuse and misuse, streamlining and
smplifying procedures, fairly accommodating the
diverse interests of al segments of the bench and
bar in this State, and advancing the interest of
justice for the people of Texas.

1. The New Discovery Rules
A. In General

1. Structure and Organization

In contrast to the former discovery rules,
which were atomized into 24 separate provisions
arranged in no logicd order, the amendments are
tightly organized in 16 rules and placed in a more
rational sequence:

Rule 176:
Rule 190:

Trial and discovery subpoenas
Discovery volume limitations,
tracking
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Rule 191: Modification of discovery limita
tions; conference, certification, and
filing rules

Rule 192: Scope and form of discovery; work
product; protective orders;
definitions

Rule 193: Procedures governing written
discovery requests, responses, and
objections

Rule 194: Requests for disclosure

Rule 195: Discovery regarding testifying
experts

Rule 196: Requests for production and in
spection; requests and motions for
entry upon property

Rule 197: Interrogatories

Rule 198: Requests for admissions

Rule 199: Ora depositions

Rule 200: Depositions upon written questions

Rule 201: Depositions in foreign jurisdictions
for use in Texas proceedings,
depositions in Texas for use in
foreign proceedings

Rule 202: Depostions before suit or to
investigate claims

Rule 203: Sgning and certification of ora and
written depositions

Rule 204: Moations for physical and mental
examinations

Rule 205: Discovery from nonparties

These rules will replace current rules 166b, 166c¢,
167, 167a, 168, 169, 176, 177, 177a, 178, 179, 187,
188, 200, 201, 202, 203, 204, 205, 206, 207, 208,
209, and 737.

In addition to these changes, Rule 215, the
discovery sanctions rule, has been updated to be
consistent with the revised discovery rules, aswell
asto incorporate former Rule 203. See Rule 215
& comment.® The Court will consider further
substantive changes to Rule 215 at alater date as
it proceeds with recodifying the Rules of Civil
Procedure.

Like the new Texas Rules of Appellae
Procedure, the amended discovery rules are
printedin aformat designed to improve clarity and
accessihility. Descriptive headings are used in

% The substance of former Rules
215(4)(a) and 215(5) are covered by new Rules
198 and 193, respectively.
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each rule and subdivison. Rules and subdivisons
are numbered consistently and are indented.

2. Notes and Comments

The notes and comments to the amended
discovery rules, some of which are quite
extensive, are not merely advisory, but are
intended to inform the construction and
interpretation of the rules for both courts and
practitioners. This continues and expands upon a
practice, initiated by the Court in its promulgation
of the new Rule 166a(i) and repeated in other
recent rules enactments, which has proven to be
very helpful to practitioners and lower courts.

I naddition to notesand comments concerning
gpecific rules, the Court aso has included an
Explanatory Note describing the genera policy
gods of the 1999 discovery rules revisons.

3. Effective Date

The revisions are to be effective January 1,
1999. Asdetailed in the Order promulgating the
revisions, which precedes the rules, the revisons
are to apply even in pending cases, subject to a
few exceptions necessary to address practical
difficultiesin their implementation:

C Rue 190, which imposes new aggregate
limits on the time and amount of discovery,
appliesonly to casesfiled on or after January
1, 1999, but a court may order an appropriate
discovery control plan in previoudy filed
cases,

C Rules191.3and 191.4 gpply only to discovery
conducted on or after January 1,

C Rule 193 gppliesin cases pending on January
1, but parties are not required to update
outstanding discovery responses, objections,
or privilege assartions, or amendments or
supplementations of discovery responses to
comply with the new rule; and

C  Rule 195 appliesin cases pending on January
1, but expert discovery initiated prior to that
date should be answered and the new rule
should not be gpplied to disrupt ongoing or

impending expert discovery.

Furthermore, trial courts are directed toimplement
the revisions consistent with Rule 1 of the Rules of

Civil Procedure — to obtain a“judt, fair, equitable
and impartid adjudication of the rights of litigants
under established principlesof substantivelaw” —
and with the overall purposes of the revisions to
streamline discovery procedures and reduce costs
and delay, and should not unduly prejudice any
person on account of transition from the prior
rules. Similar language in the Order promulgating
the new Texas Rules of Appellate Procedure has
hel ped facilitate a smooth transition to those rules.
Misc. Docket No. 97-9139 (Aug. 15, 1997), at
8.

B. Trial and Discovery Subpoenas
(Rule 176)

Rule 176 consolidates and clarifies the rules
governing trial and discovery subpoenas, which
formerly were scattered throughout Rules 176-79
and 201. This structure of this rule is based
loosdly on Fed. R. Civ. P. 45.

While Rule 176 is largely a nonsubstantive
reorganization of the former rules governing tria
and discovery subpoenas, it does effect some
important substantive changesaswell. Rule 176.3
reconciles the former rules governing subpoena
range, Tex. R. Civ. P. 176 (100 miles of the
courthouse where the suit is pending), with 1993
enactment of Tex. Civ. Prac. & Rem. Code 8
22.002 (150 miles from the county where the suit
is pending). Moreover, Rule 176.4(b) seeks to
reduce costs associated with the issuance of
subpoenas by enabling attorneys to issue both trial
and discovery subpoenas.* Rules 176.6 and 176.7
also impose a generd duty on persons requesting
subpoenas to avoid imposing undue burden and
expense on the person served and clarify the
procedures for objecting to or seeking protection
from subpoenas. This includes a new provision

4 Also, Rule 176.4(c) expressly permits
officers authorized to take depositions to serve
the deposition notice along with the subpoena.
This codifies the typical practice for noticing and
serving subpoenas compelling depositions under
the former rules. This practice, however, was
not actually authorized by the former rules,
which technically required the party seeking the
subpoena to first notice the deposition and serve
the officer with *“proof of service” of the notice
before the subpoena would issue. See former
Rule 201(1).
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expresdy permitting not only the personsto whom
the subpoena is directed, but any person affected
by the subpoena, to seek a protective order under
Rule 192.6(b).

Findly, Rule 176.2 defines the responsibilities
of persons responding to subpoenas, which other
rules — 199.2(b)(5), 200.1(b), and 205.3(d) —
incorporate asthe standards governing nonparties
responses to discovery. But Rule 176.3(b)
clarifies that a subpoena cannot be used to
circumvent the procedures and limitations
governing discovery to the extent those
procedures conflict with those in Rule 176. See
also comment 2. In other words, even if, for
example, discovery is served on a party with a
subpoena,® the procedures for responding,
objecting, asserting privileges, supplementing, etc.,
would be controlled by the rules governing
discovery from parties and not by those set forth
in Rule 176.

C. Limitations on the Volume of
Discovery (Rule 190)

Rule 190 is a new provision that, for the first
time in Texas state courts, introduces the concept
of reasonable limits on the volume of discovery.
It is intended both to compel parties to carefully
consider the need for discovery before seeking it
and to encourage courts to actively monitor
discovery to reduce unnecessary cost and delay.

Rule 190 establishes three tiers of
“discovery control plans’ — “Levd 1,” “Leve 2,”
or “Level 3" — and requires that each civil case
beinone a al times. Rule 191.1 & comment 1.
While Rule 190.1 requires plaintiffs to state their
intent that discovery be conducted under Leve 1,
2 or 3, thisis merely anotice requirement for the
benefit of the court and other parties; it does not
determine the operative discovery level, nor waive
the application of a particular discovery level.
Comment 1. Rather, as explained below, cases
are assigned to Level 1 or Leve 2 by operation of
other provisons of Rule 190, and cases are
assigned to Level 3 only by court order.

® Such a practice, of course, would be
unnecessary and redundant. See Rules 196,
199.3, 200.2.

1 Level 1

“Level 1,” Rule 190.2, is designed for cases
involving only monetary relief of $50,000 or less,
as well as divorces not involving children where
the value of the marital estate is between zero and
$50,000. Level 1 isthe most redtrictive level of
discovery. In addition to the limitations set by
other rules, Level 1 presumptively limits each
party to six hours in which to examine witnesses
in ora depositions, which may be extended to ten
hours by agreement. See Rule 190.2(c). Parties
aso ae limited to a total of twenty-five
interrogatories, which may be allocated among an
unlimited number of sets, but this reduction is
somewhat offset by the availability of the new
discovery tool of disclosures, discussed below.
See Rule 190.2(c)(3). Findly, discovery must be
completed by thirty days before trial. See Rule
190.2(c)(1). As other rules make clear, parties
must serve discovery requests sufficiently far in
advance of the thirty-day deadline so that the
response comes due prior to the deadline. See
Rule 190, comment 4.

Level 1 is expressly designed as a “safe
haven” enabling plaintiffs with smaller cases to
avoid being overtaxed by their opponent’s
discovery. But plaintiffs with smaller cases are
not required to utilize Level 1 if they desire
broader discovery. A plaintiff invokes Leve 1 by
affirmatively pleading that he or she seeks only
monetary relief of $50,000 or lessor adivorce not
involving children where the marital estate is
greater than zero but no more than $50,000. See
Rule 190.2(a). Thisrequirement issatisfied if the
plantiff states, e.g, “Plantiff affirmatively pleads
that he seeks only monetary relief of $50,000 or
less, excluding costs, pre-judgment interest and
attorneys fees. See Rule 190, comment 2. For
this reason, Rule 190 does not conflict with other
pleadings requirements. 1d.

Even &fter invoking Leve 1, the plaintiff may
amend his or her petition to invoke Leve 2
discovery (see below), or may seek additional
discovery by agreement or court order. See Rule
190.2(b); see also Rule 191.1. To protect
defendants from unfair surprise, however,
plaintiffs are required to obtain leave of court to
amend their pleadings to change discovery levels
within 45 days of tria, which may be granted only
if good cause for filing the amendment exceeds
any prgjudice to the defendant. See Rule
190.2(b). Also, where a timely filed pleading
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renders Level 1 inapplicable, discovery
automatically reopens, discovery isto be governed
by the applicable new discovery level, and any
person previously deposed may be redeposed.
See Rule 190.2(d). In those circumstances, tria
courts should continue the trial date to complete
discovery. Id.; see also Rule 190.5, discussed
below. Defendants also may move a case out of
Level 1 by court order or by asserting their own
affirmative claim for relief that falls outside the
scope of Level 1, subject to the same restrictions
applicable to plaintiffs right to amend. See Rule
190.2(b)(2) & (3).

2. Level 2

“Level 2" discovery, see Rule 190.3, is the
basc “default” discovery track that will govern
most cases — it applies in cases where the
conditions for invoking Level 1 are not satisfied
and the court has not entered aLevel 3 discovery
plan. Level 2 permits essentialy the same amount
of discovery allowed under the current Texas
discovery rules, but with three significant
limitations. First, discovery in cases other than
those under the Family Code presumptively must
be completed within a “discovery period”
beginning nine months after the earlier of the date
of the first oral deposition or due date of the first
written discovery request served in the case, but
no later than 30 days prior to trial. See Rule
190.3(b)(1)(B).® Thisensuresthat discovery does
not linger indefinitely, driving up costs. The Court
also believes that if parties are required to
complete discovery in atimely fashion, trial courts
will be encouraged to set and try cases faster.
However, in recognition that a triad date close to
nine months in the future may not presently be a
redigic possbility in some venues, as well as of
the more genera problem of evidence changing
after or around the close of the discovery period,
Rule 190.5 allows some flexibility in obtaining
additional discovery after the close of the
discovery period. See Rule 190.5. Rule 190.5
applies a dl discovery levels. 1d.

The second important new limitation in Level

2 isan aggregate limit of 50 hours in which each
“gde’ in a case may depose parties on opposing

¢ The exception for Family Code cases
recognizes that the size of the marital estate and
the nature of the parties’ circumstances are often
in flux right up to the time of trial.

sides, experts retained by those parties, and
persons subject to those parties’ control. See Rule
190.3(b)(2). A “dide’ refers to dl the litigants
with generally common interests in the litigation.
Id. & comment 6. The concept borrowsfrom Rule
233, which governs the allocation of peremptory
strikes, and from Fed. R. Civ. P. 30(8)(2). In
most cases, there will be only two “sides’” —
plaintiffsand defendants— although there may be
more than two “sides’ in more complex cases,
such as where there are multiple sets of
defendants with conflicting interests. See Rule
190, comment 6. While these concepts admittedly
are imprecise, litigants should keep in mind that
discovery in more complex cases generdly will be
governed by Leve 3, as explained below.

Findly, interrogatories are limited in the same
manner as under Level 1. See Rule 190.3(b)(3).

3. Levd 3

L evel 3iscourt-managed discovery similar to
current federa court practice. It is designed for
more complex cases that would not eadlly fit into
the framework of Levels 1 or 2, athough a party
in any type of case may move the court to enter a
Level 3 plan. See Rule 190.4(a). A court may
also enter aLevd 3 plan onitsown initiative. 1d.

A Level 3plan must set forth atria date or a
date for a conference to determine a tria setting,
adiscovery period for either the entire case or an
appropriate phase of it,” appropriate limitations on
the amount of discovery, and deadlines for joining
additiona parties, amending pleadings, or
designating experts. See Rule 190.4(b). It may

" This contemplates that, in appropriate
cases, trial courts might enter Level 3 plans to
control specialized discovery concerning discrete
issues like venue, jurisdiction, forum non
conveniens, or class action certification.

The deadline for completing discovery
under a Level 3 plan, unlike the deadlines under
Levels 1 and 2, may require either that discovery
be served so as to come due before the cut-off
date or that it merely be served before the cut-off
date. See comment 4. This accommodates the
current practice in counties, chiefly Harris, in
which courts already are utilizing some type of
court-ordered discovery control plan.
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also address any issue concerning discovery, any
limitation in the discovery rules, and any matter
that may be addressed in a pretria scheduling
order under Rule 166a. 1d.

Level 3 and its relationship with the other
discovery levels is a good illustration of the
process by which the 1999 discovery rules
amendments as a whole were devised. As the
amendments were being formulated, the SCAC
advocatedarule-based discovery tracking scheme
of the type that now appears in Levels 1 and 2.
The State Bar Court Rules Committee, by
contrast, advocated a federa-style scheme in
which courtswould enter discovery control orders
tallor-made to each case. Eventualy, the Court
Rules Committee’s proposal was rejected in the
belief that Texas state courts, unlike their federal
counterparts, did not have the resources to
individudly manage discovery in every case.
However, the concept survived in the form of
Level 3, under which courts manage discovery in
cases where judicia involvement is particularly
warranted or the parties desire it. Individual
management is, of course, preferableif the courts
and parties can afford it.

4. Relationship to Other Rules

The limits of Rule 190 complement, rather
thanreplace, other limits specified in the discovery
rules. If Rule 190 does not address a particular
form of discovery, this indicates merely that the
form is not restricted by Rule 190, not that the
formis unavailable. See Rule 190.6 & comment
5.8

Rule 190 operates independently of former
Rule 166a, which authorizes tria courts to enter
pretrial scheduling orders, athough the two rules
overlap somewhat. While a Level 3 discovery
control plan may include any meatter that can be
addressed by aRule 166ascheduling order, aRule
166a scheduling order aso can be entered
separately and at any discovery level. See Rule
190.4(b) & comment 7.

D. Maodification of Discovery Limits;
Conference,Certification,and Filing
(Rule 191)

8 But forms of discovery not restricted by
Rule 190 are not to be used to circumvent that
rule. See Rule 190.6 & comment 5.

Rule 191 conssts of five principa provisons.

1. Modification Provison

As was the case under the former discovery
rules, parties are permitted, except where
expresdy prohibited, to modify any procedure or
limitation in the rules by agreement. See Rule
191.1 & comment 1. Parties cannot modify a
court order merely by agreement without the
court’s concurrence, of course, and parties in
Level 1 cannot agree to permit more than ten
hours of deposition per party. Id., comment 1,
Rule 190.2(c)(2). In addition to their power to
enter Level 3 discovery control plans, courts aso
may modify any discovery procedure or limitation
by order for good cause, subject to the court’s
dutiesunder Level 3. See Rule 191.1 & comment
1. These provisons give parties and courts
additiond flexibility to apply Rule 190 to different
circumstances. Thisisagenera rule that applies
throughout the discovery rules and is not repeated
every timeit applies.

2. Conference Requirement

Parties and their attorneys are admonished to
cooperate indiscovery and to make agreementsas
reasonably necessary for the efficient disposition
of the case. All discovery motions or requests for
hearings must contain a certificate that the party
filing the motion made a reasonable attempt to
resolve the dispute without court intervention and
that effort failed. See Rule 191.2.

3. Cetification Reguirement

Lawyers (or the parties, if pro se) are
required to sign each discovery request, response,
objection, or their functiona equivaents certifying
that the document is, based on the best of the
signer’s knowledge, information or belief, formed
after a reasonable inquiry, (1) is consistent with
the rules of civil procedure and warranted by
existing law or a good faith argument for the
modification, extension or reversal of existing law;
(2) has agood faith factual basis; (3) is not made
for an improper purpose, such asto harass, delay,
or increase costs, and (4) is not unreasonably or
unduly burdensome, given the needs of the case,
the amount in controversy, the parties' resources,
and the importance of the issues at stake in the
litigation. The failure to sign a request, response
or objection is grounds for having the document
struck, and a certification that is false or without
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substantial justification is grounds for sanctions.
See Rule 191.3 & comment 3.

4. Fling Reguirements

Most discovery isno longer to be filed. See
Rule 191.4. This is a response to the storage
problems currently being encountered by Texas
court clerks. But parties may file discovery in
support or opposition to amotion, for other use in
court proceedings, or for use on appeal. See Rule
191.4(c). As an additiona safeguard against
destruction of discovery in cases where it should
be preserved, such asin cases involving Rule 76a
issues, courts may order discovery to befiled, id.,
and parties are required, unless otherwise ordered
by the court, to retain discovery during the
pendency of the case and any related appellate
proceeding begun within six monthsafter judgment
is sgned.  See Rule 191.4(d). Rule 191.4(¢e)
incorporates the former Rule 209 and the related
order governing clerks disposition of deposition
transcripts and depositions on written questions.

5. Service Reguirement

As was the case under the former rules, any
discovery-related document required to be served
on a person or party must also be served on all
other parties of record. See Rule 191.5.

E. Scope and Formsof Discovery (Rule
192)

Rule 192 describes the available forms and
subject matter of discovery.

1. Forms of Discovery

All of the forms of discovery available under
the former discovery rulesareretained, and anew
one — disclosure — is added. See Rule 192.1.
These discovery forms may be taken in any order
or sequence and may be combined in the same
document. See Rule 192.2.

2. General Subject Matter of Discovery

The genera sandard governing the
permissible subject matter of discovery under the
former rules is unchanged: a party may obtain
discovery regarding any matter that is not
privileged and is relevant to the subject matter of
the case, including inadmissible matters, solong as
the request is reasonably calculated to lead to the

discovery of admissible evidence. See Rule
192.3(a). This standard, however, should be read
and applied consistent with the Court’s recent
jurisprudence concerning scopeof discovery under
the former rules. Rule 193, comment 1
(incorporating In re American Optical Corp., K-
Mart v. Sanderson, Dillard Department Sores
v. Hall, Texaco v. Sanderson, and Loftin v.
Martin).®

As was the case under the former rules,
relevant documents and tangible things, persons
with knowledge of relevant facts, testifying
experts, consulting experts whose opinions have
been reviewed by a testifying expert, certain
indemnity, insuring and settlement agreements, and
potential parties are expressy made discoverable.
Rule 192.3(b), (c), (e), (f), (9) & (i); see also Rule
192.7(c) & (d), comment 4. The definition of
documents and tangible things has been revised to
clarify that things relevant to the subject matter of
the action are discoverable regardless of their
form. Rule 192.3(b) & comment 2. Also, Rule
192.3(c) attemptsto clarify when experts must be
identified as persons with knowledge of relevant
facts. This provison is intended to be consistent
with Axelson v. Mcllhany, 798 S\W.2d 550 (Tex.
1990).

In the second tentative draft of the rules, the
last sentence of Rule 192.3(f) stated that rule did
not apply to an insurer’s reservation of itsright to
contest coverage. The discoverability of such

° In its first preliminary draft of the
proposed discovery rules, the Court considered
restricting the subject matter of document
discovery available by request only to matters
relevant to the claims and defenses of the
parties, and permitting broader discovery only on
motion and court order. Discovery Rules —
Tentative Draft No. 1, Rule 3(2)(b) (Jan. 17,
1998). Similar proposals recently have been
made by the Litigation Section of the American
Bar Association and by the Federal Rules
Advisory Committee. However, based on public
comment opposing this proposed change,
concerns that the change would overburden trial
courts with motions to expand discovery, and the
currently undeveloped nature of the concept of
relevance to “claims and defenses,” the Court
ultimately elected not to alter the scope of
document discovery.
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information was thus |eft to the genera provision,
Rule 192.3(a). In response to concerns that the
sentence might be construed to mean that such
information was never discoverable, the sentence
was omitted. But the omission does not mean that
such information is aways discoverable, only that
discoverability must be determined by the courts.

Other matters are expressly made
discoverable for the first time. This includes
verbatim statements of personswith knowledge of
relevant facts, the former “witness statement”
exemption is eiminated. Rule 192.3(h).1° Parties
are now entitled to obtain a brief statement
explaining the relationship to the case — e.g.,
“treating physician,” “eyewitness’ — of every
identified person with knowledge of relevant facts.
Rule 192.3(c) & comment 3. Also, the name,
address, and telephone numbers of trial witnesses
are now expressly made discoverable. Rule
192.3(d). Fndly, parties may obtain basic
statements of other parties’ legal contentions and
the factual bases for those contentions, but this
does not require marshaling of evidence. Rule
192.3(j) & comment 5.

3. Proportiondity

Rule 192.4 is a new provison, modeled on
Rule 26(b)(2) of the Federa Rules of Civil
Procedure, which givesatria court power to limit
the otherwise permissible scope of discovery if it
determines, on motion or its own initiative and on
reasonable notice, that the discovery sought is
unreasonably cumulative or duplicative, is
obtainable from some other source that is more
convenient, less burdensome, or less expensive, or
that the burden or expense of the proposed
discovery outweighs its likely benefit, taking into
account the needs of the case, the amount in
controversy, theparties' resources, theimportance
of the issues a stake in the litigation, and the
importance of the proposed discovery in resolving
the issues. This limitation, however, is to be
applied in a manner consistent with the broader
policies underlying the 1999 discovery rules

10 But this does not mean that every
witness statement necessarily is discoverable.
Like any document, a witness statement,
although exempted from the new work product
protection, see infra, may be subject to the
attorney-client privilege or be outside the scope
of discovery. Comment 9.

amendments— to prevent unwarranted delay and
expense, not to unreasonably restrict a party’s
access to information through discovery. Rule
192, comment 7.

4. Work Product

Work product is defined for the first time in
Rule 1925. Generaly speaking, work product
subsumes and replaces the “attorney work
product” and “party communications’ discovery
exemptions under the former discovery rules.
Comment 8. Work product comprises (1)
materials prepared or mentad impressons
developed in anticipation of litigation or for trid by
or for a party or a party’s representatives; or (2)
communications made in anticipation of litigation
or for trial between a party and the party’s
representatives or among a party’'s
representatives. Rule 192.5(a).

Rue 1925 dso codifies standards for
discovery of work product. “Core”’ work product
— work product containing mental impressions,
conclusions, opinions, or legal theories — is not
discoverable. Rule 192.5(b)(1). Other types of
work product are discoverable on a showing of
substantial need and undue hardship, but the court,
in ordering such discovery, must protect against
disclosure of core work product to the extent
possble. Rule 192.5(b)(2) & (4). However, it is
not a violation of this rule if disclosure ordered
under Rule 192.5(b)(1) discloses attorney mental
processes by inference. Rule 192.5(b)(3).

Exceptions to the work product protections
include information made discoverable under Rule
192.3 concerning experts, trial witnesses, witness
statements, and contentions, trid exhibits;
information concerning personswith knowledge of
relevant facts; photographsor e ectronicimagesof
underlying facts or that will be used as evidence;
or work product created under circumstances
within one of the exceptions to the attorney-client
privilege under Rule 503(d) of the Texas Rules of
Evidence. Rule 192.5(c).

In the second tentative draft, the last
sentence of comment 8 dated that Rule
192.5(c)(1) does not deny protection to a party
who is an expert or trial witness. In response to
comments that the sentence was confusing, it was
omitted in the final draft. The omission isthus not
a statement on the issue one way or the other.
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5. Protective Orders

Rule 192.6 governs protective orders. It is
essentially identical to former Tex. R. Civ. P.
166b(7), but with two important modifications.
First, aperson seeking aprotective order now has
an affirmative duty to respond to the discovery
request at issue to the extent protection is not
sought unless it is unreasonable to do so before
obtaining aruling on the motion. Rule 192.6(a). If
a person seeks protection regarding the time or
place of discovery, the person must state a
reasonable time and place for discovery with
which the person will comply. 1d. These are the
same duties imposed on parties when objecting or
asserting privileges in response to written
discovery, and are discussed in greater detail in
reference to those rules.

Second, Rule 192.6 clarifies that persons
should not move for a protective order when an
objection or assertion of privilege under other rules
is appropriate. 1d. However, to avoid creating a
“trap” or breeding satdlite litigation concerning
when protective orders versus objections are
appropriate, the rule provides that a motion for
protective order does not waive an objection or
assertion of privilege. 1d.

I'n addition to these changes, Rule 192.6, in a
manner smilar to Rule 176.6(e), clarifies that any
person affected by discovery, and not merely a
person or party to whom discovery is directed,
may seek a protective order.

F. Responses and Objectionsto
Written Discovery; Assertions of
Privileges (Rule 193)

Rule 193 sgnificantly adters the former
procedures governing responses to written
discovery — requests for disclosure, requests for
production, requests for entry onto property,
interrogatories and requests for admissions!! — in
an effort to streamline procedures, reduce costs,
and enhance the effectiveness of written
discovery as a means of uncovering truth.

11 See Rule 192.7. "Written discovery”
does not include depositions, oral or written, or
forms of discovery obtainable on motion.

1. Affirmative Duty to Respond

Unlike the case under the former discovery
rules, aparty has an affirmative duty to respond to
written discovery requests within the time periods
required by the rules governing that form of
written discovery. Rule 193.1. This applies even
if the party objects or asserts a privilege against
the request. When objecting, a party must state
the extent to which they are refusing to comply
with the request and must comply with so much of
the request as to which the party has made no
objection unless it is unreasonable under the
circumstancesto do so before obtaining aruling on
the objection. Rule193.2(a) & (b). Examples of
circumstanceswhereit would be unreasonablefor
a party to respond before obtaining a ruling on
their objection include agrossy overbroad request
like “all documents relevant to the lawsuit” or a
request for exclusvely privileged documents.
Rule 193, comment 2. If a party objects to a
request for documentsfrom aremotetime periods,
the party should produce the documents from
more recent, relevant periods unless that
production would be burdensome and duplicative
of the production that would be required if the
objection later isoverruled. Id.

If a party objects to the time or place of
discovery, the party must state a reasonable time
and place for complying with the request and must
comply a such time or place without further
request or order. Rule 193.2(b).

Also, consigtent with this new duty to
respond, parties are required to supplement
discovery responsesreasonably promptly after the
need for supplementation is discovered. Rule
193.5(b). While supplementationwithinthirty days
prior to tria is presumptively not made reasonably
promptly, id., this standard may require
supplementation well before that deadline.

Failure to comply with the duties to respond
or supplement may be grounds for exclusion of
evidence. Rule 193.6(a), discussed below.

2. New Proceduresfor Asserting
Privileges

To assert a privilege — which includes work
product, see Rule 192.5(d) — against written
discovery, parties no longer assert objections, but
withhold the privileged materias from disclosure.
Rule 193.2(f) & comment 3. When withholding
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privileged materials or information, the responding
party must state — in either the response to
written discovery or a separate document — that
(1) information or materia responsive to the
written request has been withheld; (2) the request
to which the information or materia relates; and
(3) the privileges asserted. Rule 193.3(a). Upon
written request of the party seeking discovery, the
responding party must, within 15 days, serve a
response (1) specifying the nature of the
information or materials withheld that, without
revedling the privileged information itsdf or
otherwise waiving the privilege, enables other
parties to assess the applicability of the privilege;
and (2) asserts a specific privilege for each item
or group of itemswithheld. Rule 193.3(b). These
disclosure and identification requirements,
however, do not apply to attorney-client
communications withheld from disclosure that
concern the litigation in which the discovery is
requested. Rule 193.3(c).12

3. Elimination of Prophylactic
Objections and Privilege Claims

Under the former discovery rules, objections
and privilege claims against a discovery request
had to be asserted within the time for responding
or else they were waived. This frequently led
parties, out of an abundance of caution, to assert
voluminous prophylactic objections that, as
discovery progressed, often proved to be
unnecessary and unfounded. These types of
objections obscured the true state of facts
underlying the objections and responses — thus
defeating the purposes of discovery — and gave
riseto unnecessary expense as parties had to seek
hearings, enter Rule 11 agreements, or take other
measures smply to discern which of ther
opponent’s objections were “real.” Rule 193
eliminates the perceived need for these practices
by requiring parties to object or assert privileges
only to the extent that a good faith factual and
legal basis for the objection or privilege clam
exists and could be ascertained after reasonable
inquiry at the time the objection or claim is made

12 But this does not bar a party from
specifically requesting such communications if
the party has a good faith basis for asserting that
the materials are discoverable. An example
would be material within the crime-fraud
exception to the attorney-client privilege.
Comment 3.

Rule 193.2(c) & comment 3; see also Rule
193.2(d) & comment 3 (permitting parties to
amend or supplement objectionsor privilegeclams
to state bases that did not exist and could not have
been ascertained with reasonable inquiry at time
the initial objection or privilege claim was made).

4. Other Restrictions on
Gamesmanship With Objections

The new redrictions on prophylactic
objections, coupled with the affirmative duty to
respond, will help diminate the abuse of parties
“burying” the truth behind an avalanche of al
objections that conceivably could be applicable
(and/or are available asforms on the party’ sword
processing systems). To combat such tactics,
moreover, Rule 193.2(¢) provides that any
objection obscured by numerous unfounded
objections isautomatically waived unlessthe court
excuses the waiver for good cause shown.*3

Furthermore, even if a party has asserted
valid privileges in response to discovery, the party
cannot use the withheld information or materiasin
a hearing or trial without first timely amending or
supplementing their discovery responses to
disclose the information and materids. Rule
193.4(c). All of these measures help eiminate
modernday “tria by ambush” through tactical use
of objections or privilege claims and reduce the
need for parties to seek hearings to prevent it.

5. New Inadvertent Disclosure and
Supplementation Rules

Rule 193 seeks to moderate or eliminate
several “traps’ in prior Texas discovery practice
that have tended to elevate form over substance.
For one, it liberdizes the former sandards
governing inadvertent disclosure* by permitting
partieswho haveinadvertently disclosed privileged
information or materias to reclam the privilege
within ten days of discovering the disclosure, or
such shorter time as the trial court may order.
Rule 193.3(d). The focus is on the producing

B An additional safeguard against parties
asserting objections or privileges in bad faith or
for harassment or delay is the Rule 191.3
certification requirement, discussed above.

% See, e.g.,Granada Corp. v. First Court
of Appeals, 844 S.W.2d 223 (Tex. 1992).
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party’ s intent to waive the particular privilege, not
his or her intent to produce the information or
materias. 1d. & comment 4. To avoid logistica
problems or ambush at trial, a party seeking to use
potentialy privileged documents may serve the
producing party with an exhibit list in advance of
trial, thereby compelling the producing party to
assert any applicable privilege claims within ten
days. Rule 193.3(d) & comment 4. A tria court
also may order this procedure. Comment 4.

Additiondly, Rule 193 moderates the former
rules rigid excluson of evidence not timely
disclosed or supplemented in discovery in two
ways. First, parties are not required to formally
supplement materials or information requested in
discovery, except for persons with knowledge of
relevant facts, trial witnesses or experts, if the
materials or information previoudy have been
made known to other parties in writing, on the
record during a deposition, or through other
discovery responses. Rule 193.5(a). Second,
where formal supplementation is required, late
supplementation can be excused whereeither (1)
thereis good cause for the failure to disclose; or
(2) the failure to timely disclose will not unfairly
surprise or unfairly prejudice the other parties.
Rule 193.6.

These changes to the supplementation
requirement do not signal a retreat from the
genera principle that parties should timely
supplement discovery. Indeed, parties now have
a new affirmative duty to respond to discovery
when due and are required to supplement
reasonably promptly whenever the need for
supplementation is required.  Moreover, the
burden to demonstrate good cause for late
supplementation or lack of unfair surprise remains
with the party seeking to call the witness or use
the evidence. Rule 193.6(b). The changesto the
supplementation requirements, rather, seek only to
prevent the exclusion of witnesses or evidence on
hypertechnical grounds where the information
aready has been disclosed or due to relatively
minor and inadvertent errors in disclosure of
witnesses' phone numbers or addresses.

Fndly, Rule 193, dong with Rule 197,
resolves the vexing questions as to whether and
when supplemental interrogatory responses have
to be verified and the effects of failing to verify
them. Rule 193.5(b) specifies that where
responses to written discovery are required to be
formaly supplemented, the supplementation must

be in the same form that was required of the
origind response. Rule 193.5(b). This means
that, among other things, supplemental responses
to interrogatories must be verified if the original
responses had to beverified. 1d. But, contrary to
former practice, Rule 197 does not require
verification of al original interrogatory responses.
See discusson of Rule 197 below. Furthermore,
Rule 193.5(b) clarifies that failure to verify an
amended or supplementd interrogatory response
does not make the response untimely or require
exclusion of evidence unless and until the formal
defect ispointed out and the responding party fails
to correct it within a reasonable time.  This
hopefully will eiminate wasteful satellite disputes
in which parties attempt to exclude witnesses
merely because the responding party did not verify
the supplemental interrogatory response in which
the witnesses were identified.

6. Presumption of Authenticity

A paty’s production of documents in
response to written discovery presumptively
authenticates that document for use against that
party in a pretrial proceeding or a trial. Rule
193.7. Thisruleisdesigned to reduce the need for
discovery merely to establish the often
incontrovertible proposition that a document is
what it appears to be.'®

The producing paty may object to the
authenticity of a document within ten days (or
such shorter time asthe court may order) after the
party obtains actual notice that the document will
be used in ahearing or trial. Rule 193.7. Such an
objection must be either on the record or in writing
and must have a good faith factua or legal bass.
Id. To prevent logistical problems or ambush at
trid, a party seeking to use a document may, in
manner similar to the practice under Rule
193.3(d), trigger the producing party’ sobligation to
raise authenticity objections by serving an exhibit
list. 1d. & comment 7. A court also may order
this procedure. Comment 7. If an authenticity
objection is made, the party seeking to use the
affected documents must be given a reasonable
opportunity to establish authenticity.

5 Authentication, of course, is merely a
condition precedent to admissibility and does not
alone establish admissibility. See Tex. R. Evid.
901(a).
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G Requestsfor Disclosure (Rule 194)

Rule 194 establishes a new discovery tool,
requestsfor disclosure, whereby partiescan obtain
a “laundry list” of basic discoverable information
without objection, work product claims®® or
unnecessary expense or inconvenience. This
procedure is borrowed from the federal discovery
rules. But, unlike federal-style disclosures, which
arerequired in every caseregardlesswhether the
parties want them or not, Texas-style disclosures
are obtainable only on request, thus avoiding
unnecessary burden and expense in cases where
they are not needed.

Among other materials and information that
can be obtained through disclosures, parties may
obtain thelegal theoriesand, in generad, thefactua
bases of the responding party’s clams or
defenses, aswell as basic damagestheories. Rule
194.2. Responding parties are not required,
however, to marsha evidence or brief legal issues,
only to describe their basic liability and damages
contentions. 1d. & comment 2. To encourage
partiesto disclose and discusstheir basic legal and
factual assertions early in the case, Rule 194.6
provides that responses to disclosures concerning
lidbility and damages contentions cannot be used
as admissions if the responses are later changed
by amendment or supplementation. Rule 194.6.

H. Discovery Regarding Testifying
Expert Witnesses (Rule 195)

Rule 195 governs the methods for obtaining
discovery regarding testifying expert witnesses. It
thus does not address discovery of consulting
experts whose opinions have been reviewed by
tetifying experts. Rule 195, comment 1.7

The exclusive tools for obtaining discovery
concerning testifying expert witnesses are
disclosures, depositions and reports. Rule 195.1,

6 Thus, the rule contemplates that, in
some extraordinary instances, requests for
disclosures might implicate constitutional or
other privileges other than work product. In such
cases, responding parties should comply with the
procedures set forth in Rule 193 for asserting
privileges against written discovery.

7 Information concerning purely consult-
ing experts, of course, is not discoverable. Id.

1954. Pemissible requests for disclosure
concerning testifying experts are those listed in
Rule 194(f). Asto any testifying expert, parties
may obtain disclosure of the expert’'s name,
address, and telephone number and the subject
matter on which the expert will testify. If the
expert is retained by, employed by, or otherwise
subject to the control of the responding party, the
requesting party aso may obtain disclosure of the
general substance of the expert's mental
impressions, a brief summary of the bases for the
opinions, all document and tangible things provided
to, reviewed, or prepared by the expert in
anticipation of their testimony, and the expert’s
current resume and bibliography.  Rule 194.2(f).
For other types of experts, the requesting party
must obtain these latter categories of information
under Rule 176 and the nonparty discovery rule,
Rule 205.

Rule 195.2 establishes a schedule for
responding to requests for disclosures concerning
testifying experts. Unless otherwise agreed or
ordered, parties must furnish information
requested under Rule 194.2(f) by thelater of thirty
days after service of the requests or (1) 90 days
beforethe end of the discovery period, with regard
to expertstestifying for aparty seeking affirmative
relief; or (2) 60 days before the end of the
discovery period, with regard to all other experts.
Rule 195.2.

Rule 195.3 aso establishes a schedule for
depostions of testifying experts retained by,
employed by, or otherwise subject to the control of
a paty. (Depositions of other experts are
controlled by Rule 176, Rule 205 and the
depodtion rules. Rule 195, comment 2). As a
general rule, the party seeking affirmative relief
must designate and present their experts for
deposition before the other parties have to
designate their experts. Rule 195.3(a)(1). But if
the party seeking affirmative relief produces a
report when designating an expert, the burden
shiftsto the other partiesto designate their experts
testifying on the same subject before the party
seeking affirmative relief has to tender their
experts for deposition. Rule 195.3 & comment 3.
This provison is a compromise designed to dlow
defendants to obtain sufficient information from
plantiffs to enable them to obtain appropriate
experts, yet dso prevent plaintiffs from being
unfairly surprised or “sandbagged.”



G-14

A Guideto the 1999 Texas Discovery Rules Revisions

While Rules 195.2 & 195.3 presumptively
require the party seeking affirmative relief —
usudly the plaintiff — to designate and/or present
their experts for deposition first, comment 3
recognizes that the trial court may ater this
schedule under Rule 191. One instance in which
such a modification might be appropriate iswhere
one or more discrete contested issues on which
expert testimony is required are raised by
affirmative defenses rather than by primary
lidbility clams.

Courts aso may order preparation of expert
reports, as was the case under the former
discovery rules. Rule 195.5. Thesereportsarea
supplement to, not a replacement for, depositions.
Rule 195.5.

The general supplementation requirements of
Rule 193.5 apply to written discovery regarding
testifying expert witnesses. If an expert is
retained by, employed by, or otherwise under the
control of a party, that party must also supplement
the expert’ sdeposition testimony or written report,
but only with regard to the expert’'s mental
impressions or opinions and the bases for them.
Rule 195.6; see also Rule 193, comment 5.

Rule 195.7 specifiesthat where a party takes
the ora deposition of an expert retained by,
employed by, or otherwise under the control of a
party, al reasonable fees charged by the expert
for time spent in preparing for, giving, reviewing,
and correcting the deposition must be paid by the
party that retained the expert. During the various
public comment periods, severa practitionerswho
handledtypically smaller cases expressed concern
that this rule would create an incentive for their
opponentsto take long expert depositionssmply to
run up their costs.  The Court, while being
sengitive to these concerns, ultimately retained the
rue in its current form in the belief that the
deposition time limits of Rules 190 and 199, see
below, the availability of protective orders under
Rule 193.6, and the court’s general power to
modify discovery procedures and limitations under
Rule 191.1 will be sufficient to prevent its abuse.

Practitioners should refer to these rules if their
opponents attempt to misuse Rule 195.7.

I. Requestsfor Production; Requests
and Motion for Entry Upon Property
(Rule 196)

Rule 196 is substantively similar to former
Rule 167, but with a few notable refinements. |If
the requesting party will sample or test the
requested items, the means, manner and
procedure for testing or sampling must be
described with sufficient specificity in the request
to inform the responding party of the means,
manner and procedure for testing or sampling.
Rule 196.1(b) & comment 2. Testing or sampling
that is destructive or materially dters an item is
not permitted without prior court approval. Rule
196.5.

There isanew notice requirement applicable
to requests for a nonparty’s medical or menta
health records. Rule 196.1(c). Thisrule does not
imply that such records are or should be
discoverable in every case. Comment 8.

When responding to requests for production,
parties must, in addition to the generd
requirements for responding to written discovery,
state that (1) production and inspection will be
permitted as requested; (2) the requested items
are being served on the requesting party with the
response; (3) production and ingpection will take
place a a designated time and place, if the
responding party is objecting to the time or place
of discovery; or (4) no items have been identified
— dfter adiligent search — that areresponsive to
the request. Rule 196.2. Rules 192.3(b) and
192.7(b) clarify that parties are required to
produce documents within their possession,
custody or control, which means that the person
has either actua physicad possession of the
documents or has a right to possession of the
document that is equal or superior to that of the
person with actual physical possession.

In response to the proliferation of reading
rooms and other modern practicalitiesof document
discovery, Rule 196.3(b) permits responding
parties to produce copiesin lieu of originds unless
aquestion asto the authenticity of the documents
is raised or under the circumstances it would be
unfair to produce copiesin lieu of originds. Rule
196.3(b).

Rule 196.4 is a new provision addressing
discovery of eectronic or magnetic data. Parties
seeking discovery of such data must specify the
form in which it should be produced, and the
responding party must comply if the requested
data and form is reasonable available to the
responding party initsordinary course of business.



A Guidetothe 1999 Texas Discovery Rules Revisions

G-15

The responding party may object if it cannot —
through reasonable efforts — retrieve the
information or produceit in the form requested. If
the court ordersthe responding party to respond to
the reguest, the court must aso order the
requesting party to pay the reasonabl e expenses of
any extraordinary steps required to retrieve and
produce the information.

Rule 196.6 clarifiesthe all ocation of expenses
of document discovery. Unless otherwise ordered
by the court, the expense of producing items will
be borne by the requesting party and the expense
of ingpecting, sampling, testing, photographing, and
copying items produced will be borne by the
requesting party.

Rule 196.7 sets forth the procedures for
obtaining entry upon property. If the landowner is
a party, entry may be by request; if not, the party
requesting entry must obtain a court order. Rule
196.7(a). To facilitate discovery on land owned
by a nonparty who cannot be located, a new
provison permits motions and orders permitting
such discovery upon any form of notice
permissible under Tex. R. Civ. P. 21a.

J. Interrogatories to Parties(Rule
197)

Rule 197 governs interrogatories. The key
changes here include a new provision addressing
contention interrogatories, which is smilar to that
in Rule 194. Rule 197.1 & comment 1. As was
the case under Rule 194, responses to contention
interrogatories that have been amended or
supplemented may not be used for any purpose.
Rule 197.3 & comment 1.

Asnoted above, the verification requirement
has been changed in recognition of the practical
redlity that parties often do not have personal
knowledge of much of the information in
interrogatory responses to which they formerly
were required to attest. Under Rule 197.2(d)(2),
parties must verify all responses except those
concerning persons with knowledge of relevant
facts, trial witnesses and legal contentions. Also,
where an interrogatory response is based on
information abtained from other persons, the party
may so state. Rule 197.2(d)(2). (When signing
interrogatory responses under theserules, lawyers
should be mindful of their obligations under Rule
191. Comment 2.) Finaly, comment 2 clarifies
that, as was the case with verification of

supplemental interrogatory responses, failure to
9gn or verify initid interrogatory responses is
merely a formal defect that may be corrected
within a reasonable time after it is pointed out —
it is not tantamount to a failure to timely respond
that may serve as a basis for exclusion of
evidence.

K. Requestsfor Admissions(Rule 198)

This rule is anonsubstantive recodification of
former Rule 169. Except for a handful of
individua lawyers who suggested that the Court
abolish requests for admission entirely, there was
virtudly no support for substantively changing or
limiting this rule.

Rule 198.3 incorporates the substance of
former Rule 215(4)(a).

L. Depositions Upon Oral Examination
(Rule 199)

This rule reforms, streamlines and clarifies
oral deposition practice in several ways.

1. Limitations on Deposition Conduct

There are several new provisions that are
designed to cut down on disputes in ora
depositions, curtail dilatory and obstructive tactics
by witnesses and their lawyers, and enable the
deposing party to obtain the witness' testimony
rather than that of the witness' lawyer. These
rules are based in part on reforms previousy
ingtituted in federal courts.

Oral depositions are to be conducted the
same manner as if the testimony were being
obtained in court at trial. Rule 199.5(d). Counsd
are admonished to be courteous to each other and
the witness. 1d. Thewitnessisadmonished not to
be evasive or unduly delay the examination. Id.
Private conferences between thewitnessand their
lawyers are prohibited except for the purpose of
determining whether a privilege should be
asserted. 1d. If thelawyers and the withesses do
not comply with these rules, the court may admit
into evidence at trial statements, discussions and
other occurrences that reflect upon the credibility
of the witness or the testimony. Id.

“Coaching” objections and colloquy are
strictly prohibited. Objections to questions during
the deposition are limited to “objection: form” or
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“objection: leading,” and objections to testimony
are limited to “objection: nonresponsve.” Rule
199.5(e) & comment 4 (clarifying meaning of
“form” objection). These objectionsarewaived if
not stated as phrased during the deposition. 1d.
However, the witness' attorney may aso instruct
the witness not to answer aquestion isit calls for
privileged informetion, is abusive or if any answer
to the question would be mideading. Rule 199.5(F)
& comment 4. The deposing party, however, may
require the objecting party to give a short and
concise explanation of the basis for the objection
or ingtruction to enable them to rephrase the
guestion. Rules 199.5(e) & (f). However,
argumentative or suggestive objections or
explanations are prohibited, waive the objection,
and may be groundsfor terminating the deposition.
Rules 199.5(e) & (f).

As is the case with written discovery, an
objection or ingtruction not to answer aquestionin
an ora deposition must be made only if thereisa
good faith factual and legal basis for doing so at
thetime. Rule 199.5(h).

While the conduct of the defending lawyer is
drictly limited, the lawyer taking the deposition
also is under a corresponding duty not to ask
questions solely to harass or midead the witness,
for any improper purpose, or without a good faith
legal basis at thetime. 1d.

2. TimeLimits

In addition to the aggregate time limits of
Rule 190, Rule 199.5(c) limits each side to six
hours to examine and cross-examine an individual
witnessin an ora deposition. Breaksdo not count
againg this limitation. For purposes of this rule,
each person designated as a corporate
representative under Rule 199.2(b)(1) is a
Separate witness. Comment 2.

3. Depostions By Telephone or Other
Remote Electronic Means

There are new rules setting forth procedures
for taking depositions by tel ephone or other remote
electronic means (e.g., closed circuit televison or
the Internet) and permitting lawyers to attend the
deposition through those means. Rules 199.1(b),
199.5(8)(2).

4, Duty to Identify Representative of
Organization Before Deposition

If an organization is named as the witnessin
a deposition notice, the organization must — a
reasonable time beforethe deposition— designate
the persons who will testify on the organization’s
behdf and identify the matters on which each
person will testify. Rule 199.2(b)(1).

5. Reconciling of Deposition
Document Request Rules With
Other Rules

If aparty serves arequest for production of
documents with a deposition notice to a party, the
request, response, objections and privilege clams
are governed by the requests for production rule,
Rule 197 — including the deadline of thirty days
for responding — aswell asthe general standards
governing written discovery set forth in Rule 193.
Rule 199.2(b)(5) & comment 1. If the witnessis
a nonparty, these matters are governed by the
nonparty discovery rule, Rule 205. Id.

M. Depositions Upon Written
Questions (Rule 200)

This rule clarifies the procedures governing
depostions on written questions. Rule 200
incorporates the oral deposition rules governing
notices, responses, depositions of organizations
and requests for production of documents. Rule
200.1(b); seeRules 199.1(b), 199.2(b), 199.5(a)(3)
& 199.2(b)(5).

Rule 200.3 specifies a detailed timetable for
objecting to questions or serving responsive
questions.

N. Depositions in Foreign Jurisdictions
for Use in Texas Proceedings;
Depositions in Texas for Use in
Foreign Proceedings (Rule 201)

Rule 201.1 is a nonsubstantive rewrite of
former Rule 188 that is designed to clarify the
proceduresfor obtaining oral or written depositions
in foreign jurisdictions. Comment 1 also clarifies
the relationship between this rule and the law of
foreign jurisdictions where the witnesses are
located.

Rule 201.2 is a new provision that restates
Section 20.002 of the Civil Practice and Remedies
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Code. Itwasaddedto clarify and aid referenceto
the standards governing depositions in Texas for
use in foreign jurisdictions.

O. Depositions Before Suit or to
Investigate Claims (Rule 202)

Rule 202 isarewrite of former Rule 187 that
is broadened somewhat to expressly permit
discovery depostions prior to suit and to
investigate potential claims. To this extent, Rule
202 replaces and limits the “bill of discovery” of
repealed Rule 737.

The Court fashioned Rule 202 in an attempt
to accommodate competing concerns of plaintiffs
and defense lawyersregarding the extent to which
plaintiffs should be permitted to obtain pre-suit or
investigatory depositionswithout noticeto potentia
parties. Under former Rule 737, a person could
bring an independent action to obtain an order
authorizing a deposition of any other person to
investigate a potential clam or anticipated
lawsuit..’® The State Bar Court Rules Committee
urged the reped of Rule 737 on the grounds that
some plaintiffs were using the rule to “set up”
target defendants for later suit by obtaining one-
sided depositions of key witnesses without notice
to the target. While these depositions generally
could not be used as evidence because the target
did not have notice, they arguably had the same
effect — because they could be used for
impeachment, the deposition “pinned down” the
witness' testimony.

The Court Rules Committee proposed that
Rule 737 be repealed but that former Rule 187,
whichauthorized pre-suit depositionsto perpetuate
testimony, be broadened somewhat to permit pre-
suit depositions in anticipation of suit.

Paintiffs lawyers were strongly opposed to
this proposal on severa grounds. They contended
that it effectively eiminated their ability to obtain
pre-suit depositionsto investigate a claim because
(1) when merely investigating a claim, plaintiffs
could not swear that they actually anticipated filing

8 Another use of Rule 737 was to obtain
postjudgment discovery. The need for such a
procedure, however, has largely been eliminated
by Rule 621a and by the Texas Turnover Statute,
Tex. Civ. Prac. & Rem. Code § 31.002. This
aspect of Rule 737 is not retained in the 1999
discovery rules revisions.

suit, a requirement under the Court Rules
Committee's proposal; and (2) they could not give
notice to al potentia parties as required by Rule
187 and the Court Rules Committee proposal
because they did not yet know who the parties
might be.  They urged that investigatory
depositions under Rule 737 had proven to be a
useful device by which plaintiffs could investigate
apotential claim, a step that, they contended, has
become increasingly necessary in an era of
sanctions for frivolous lawsuits, “no evidence’
summary judgment motions, and other heightened
burdens on plaintiffs.  Severa practitioners
commented that the results of bill of discovery
depositions frequently lead them not to file suit or
not to pursue a potential defendant, thereby
reducing the numbers of lawsuits and overall
litigation costs.

To address both sets of concerns, Rule 202
expresdy permitspre-suitinvestigatory depositions
but limits the extent to which they can be used in
a subsequent lawsuit if an eventual party did not
receive notice of the deposition. A Rule 202
depostion ordinarily can be used to the same
extent as a sworn statement; that is, solely for
impeaching the witness from whom the deposition
was taken. But if a party attempts to use Rule
202 abusively and/or to circumvent deposition
notice requirements— such asto “set up” atarget
rather than for good faith investigation of a
potential claim — Rule 202.5 authorizes the tria
court to forbid the use of the deposition for any
purpose, including impeachment.

P. Signing, Certification and Use of
Oral and WrittenDepositions (Rule
203)

Thisrule consolidates and clarifiestheformer
rules governing signing and use of deposition
transcripts. A key change is that the court
reporter must certify the amount of time that each
party spent during the deposition. Rule 203.2(e).
This ads in the administration of the aggregate
and per witness deposition time limits of Rules 190
and 199.

Q. Physical and Mental Examinations
(Rule 204)

This rule is based largely on former Rule
167a It clarifies and broadens somewhat the
circumstances under which physical and mental
examinaions may be ordered and the types of
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hedlth care providers who can conduct such
examinations.

R. Discovery From Nonparties (Rule
205)

Rule 205 is designed to aid reference to the
various rulesauthorizing discovery fromnonparties
and to clarify the procedures for obtaining that
discovery. Rules 205.1 & 205.2. It aso
establishes a new form of nonparty discovery —
requests for production of documents— by which
a party can obtain documents without need for a
mation or deposition. Rule 205.3. A party
requesting production of documents from a
nonparty, however, must reimburse the nonparty’ s
reasonable cost of production. Rule 205.3(f). The
notice requirements concerning discovery of
nonparty medical records (see discusson of Rule
196) aso gpplies. Rule 205.3(c).



