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The First Year Under the New Discovery Rules:
TheBig Issues Thus Far

by Robert H. Pemberton
Rules Attorney
The Supreme Court of Texas

Introduction

This paper surveys the effects of the 1999
Texas discovery rules during their first year of
implementation.!  As Rules Attorney for the
Texas Supreme Court, | — dong with the
Supreme Court Rules Advisory Committee and the
State Bar Court Rules Committee, the two
principa bodies that advise the Court regarding its
rules — attempt to monitor how the new discovery
rules, as well as other court rules, are affecting
Texas practice. Additiondly, | have served, and
continue to serve, as a“hotline” for questions and
comments from lawyers and other stakeholdersin
the Texas civil justice system concerning the new
discovery rules, their origins and intent. This paper
summarizes what | have heard and learned about
the effects of the new discovery rules to date.

Part | relates the most common anecdotal
genera observations that our advisory committees
and individua Texas lawyers and judges have
shared with me concerning the effects of the new
discovery rules. Part Il discusses some of the
specific issues and questions concerning the new
rulesthat | or other Court personnel have most
frequently encountered in phone cdlls, letters, or at
CLEs. This portion of the paper is an update of
The First 100 Days Under the New Discovery
Rules: The Big Issues Thus Far, which origindly
was released in April 1999. Part Il surveysthe

The new discovery rules were
promulgated in two orders, Order in Misc.
Docket 98-9196, dated November 9, 1998 (the
“November 9 Order™), reprinted in 61 TEX. B.J.
1139 (Dec. 1998), and Order in Misc. Docket
98-9224, dated December 31, 1998 (the
“Technical Corrections” Order), reprinted in 62
TEX. B.J. 115 (Feb. 1999).

few reported appellate cases that have addressed
issues arising under the new discovery rules.?

Please keep in mind that, as an employee of
the Supreme Court, | cannot give advisory opinions
or legal or tactica advice, and nothing in this paper
should be construed as such or as a comment on
any pending or impending case. My intent is
merely to relate what | have heard about the
effects of the new rules and, where possible,
provide you with some guidance based solely on
the text of the rules, their “legidative history,” and
apurely factua recitation of the case law. Any
opinions or observations expressed in this paper
are my own.

Before proceeding with this discussion,
however, | cannot emphasize enough that the
Court encourages and values your input
concerning the effects of the new discovery
rules. If these rules prove to be a success, it is
due largely to the vast volume of helpful comments
the Court and its advisory committees received
while drafting them. Now that the rules have been
implemented, the Court, if anything, has an even
greater need for your comments and suggestions
“from the trenches’ to ensure that the rules are
achieving their intended purposes. How are the
new rules working? What problems have you
experienced? Alternatively, what improvements
have you seen? What are your thoughts
regarding the issues discussed in this paper?
Please send your comments in writing to:

Bob Pemberton
Rules Attorney

Part 111 focuses only on cases that
address issues unique to the new discovery rules.
It does not address cases arising under the new
rules that apply preexisting legal principles that
are carried over unaltered from the former
discovery rules.
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Texas Supreme Court
P.O. Box 12248
Augtin, TX 78711

You may also email your comments to me at
bob.pemberton@courts.state.tx.us. Any and all
of your comments and suggestions will be
promptly referred to the Rules Advisory
Committee and the Court Rules Committee for
study and recommendations for further action.

I. General Observations
The silence isunusually loud . . . .

Willie Nedson, The Ghost
(1962)

From the perspective of my job, the first year
under the new Texas discovery rules— like the
old saying about March weather — blew in likea
lion and out like alamb. During the first 3-4
months under the new discovery rules, | was
receiving dozens of calls each day concerning the
rules from awide range of stakeholdersin the
Texas civil justice system — lawyers, judges, legal
assistants, clerks, court reporters, and members of
the general public. Asmight be expected with any
new law or rule, the new discovery rulesraised a
lot of questions as people began to read and
understand them.® Some lawyers — dthough not
the majority who commented to the Court — aso
complained about the fact that the rules were

*These tasks were made even more
challenging by some initial, occasional confusion
as to the correct text of the rules. As noted
above, the new discovery rules were
promulgated in two orders, the November 9
Order and the December 31 “Technical
Corrections” Order. In addition to these two
promulgations, the Court earlier had released
three draft versions for comment. In the early
months of 1999, some people mistakenly relied
on one of the draft versions or only on the
November 9 Order. See also Part 11(A), below,
discussing transition issues and the relationship
between the November 9 Order and the
Technical Corrections Order.

being changed at all and expressed skepticism
regarding the benefit of the changes.

To help smooth the transition to the new
discovery rules, Justice Hecht and/or | spoke at
dozens of CLE courses across Texas, wrote three
papers — A Guide to the 1999 Texas Discovery
Rules Revisions, a supplement to that paper, and
The First 100 Days Under the New Discovery
Rules: The Big Issues Thus Far — and made
these papers, as well as copies of the rules
themselves, available in the Supreme Court’s
Clerk’s office and on the Court’s website at
www.courts.state.tx.us.* In addition to these
efforts by the Court, numerous other
commentators published articles and books
providing guidance on the interpretation and
gpplication of the new rules. A list of some of
these resources is attached as Appendix A.°

“We also made available redlined and
clean copies of documents that consolidate the
November 9 Order and the Technical
Corrections Order, copies of each draft of the
discovery rules that the Court released for
comment, and derivation and distribution tables.
These materials can be accessed two different
ways from the Texas Judiciary home page at
Www.courts.state.tx.us: (1) click on “Supreme
Court” and then “Rules’; or (2) click on *“Court
Rules and Texas Law” and then “Procedures and
Rules Revisions.”

The standard practice of the Court in
recent years has been to post on the website all
rules promulgations, as well as all drafts it has
released for public comment.

SYou are invited to submit citations to or
copies of any other articles or CLE materials
addressing the new discovery rules that are not
yet included on this list.

This list does not include regularly
published treatises or guides to Texas procedural
rules, such as those of Professor Dorsaneo and
Justice O’Connor. These commentators, among
others, have published updated volumes that
address the new discovery rules.
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After those busy initial few months, however,
the volume of questions | have received
concerning the new discovery rules has decreased
dramatically to an average of around 3-5 per
week.®

Texas courthouses appear to be similarly
silent with respect to issues and disputes under the
new rules. While no definitive statistics are
available, anecdota accounts from judges and
lawyers across Texas indicate that there have
been few hearings under the new rules to date.
Likewise, there have been only a handful of
reported appellate cases under the new rules and
less than ten mandamuses to the Supreme Court
raising issues under the new rules— hardly the
landdlide that some predicted at the time the rules
were implemented.

The following is some other common
anecdotal feedback concerning the new discovery
rules.

C  The new deposition conduct rules; initidly
one of the most controversid provisonsin the
new discovery rules? are winning some
acclam. A number of lawyers have
recounted instances where the new rules
have greatly reduced time and expense,
particularly in acrimonious cases where
speaking objections and arguments on the
record previoudy added hours or days to
depositions.

C Reguestsfor disclosure, in genera, have
proven to be a helpful tool for obtaining basic
discoverable information quickly and
efficiently. Also, the new limitations on
objections to written discovery have, at a
minimum, generaly caused lawyersto
consider more carefully whether their
objections are well-grounded, thus curtailing
“boilerplate” objections. But some lawyers

6Cf. the Maytag repairman in the
familiar television commercials.

Tex. R. Civ. P. 199.5.

8See David C. Kent, The Lawyer as
"Potted Plant", TEXASLAWYER, Aug. 24, 1998,
a 24.

still have encountered reticence and
gamesmanship from responding parties,
particularly with regard to contention
disclosures. These types of problems, and
some way's to address them, are discussed in
Part 11(1), below.

C  Inurbanjurisdictions and in larger cases,
courts are tending to enter their own Level 3
discovery control plans® or parties are seeking
entry of such orders by agreement. Butin
smaller cases and in less urban jurisdictions,
the mgjority of cases are “defaulting” into
Level 2.2° There seem to be few cases going
into Level 1.

Whatever the discovery leve, the new limits
appear to be having their intended effect of
causing parties to think about and plan
discovery early in the case — and work
together in this process. This tends to make
discovery more efficient and less
acrimonious.

C Inaddition to seeking agreed Level 3
discovery control plans, lawyers appear to be
making widespread use of Rule 191.1 to tailor
the new discovery rulesto their cases or
simply to “agree around” certain aspects of
the new rules. For example, at least in the
first few months of 1999, many lawyers used
Rule 191.1 to “agree around” the new
deposition conduct rules, preferring the less
restrictive and more familiar former rules.

C A common reaction to the new rules has been
one of pleasant surprise. Although many
lawyers had an initid aversion to change,
once they have taken the time to read the
new rules and attempt to understand them,
most either have endorsed the changes or
have at least not opposed them or found them
to be harmful.

Complaints regarding the new rules have
been relatively rare. Those that have been raised

Rule 190.4.

©Rule 190.3. This information is from
the State Bar Court Rules Committee.
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have most prominently concerned the following
issues:

C  Thediscoverability of witness statements.
Probably the most controversia aspect of the
new rules has concerned the discoverability
of witness statements obtained prior to
January 1, 1999. Thisissueis discussed
below in Part 11(B) and Part [11(A). As
explained in Part 11(B), the State Bar Court
Rules Committee currently is considering
ways to smplify some of the rulesimpacting
thisissue.

C Instructions not to answer. Some lawyers
have expressed concern that Rule 199 and its
comment 4 allow or encourage lawyersto
excessively instruct witnesses not to answe.
Both the Rules Advisory Committee and the
Court Rules Committee currently are studying
the extent to which this is a widespread
problem and whether or how Rule 199 should
be amended to addressiit.

C Requestsfor disclosure in family law
cases. Some family lawyers have maintained
that the current requests for disclosure, as
well as some of the deadlinesin the rules, are
not well suited for family law cases' To
address these concerns, the Supreme Court
asked the Family Law Section of the State
Bar to draft proposed requests for disclosures
for usein family law cases.'> The Section

1See Kenneth G. Raggio, Discovery
Rules Don’t Work in Family Law Cases, TEXAS
LAWYER (Dec. 6, 1999), at 30.

2The input of the Family Law Section
was invaluable as the new discovery rules were
being drafted. For example, the separate Level
2 discovery period for family law cases, see
Rule 190.3(b)(1)(A) (ending 30 days before the
date the case is set for trial); compare Rule
190.3(b)(1)(B) (discovery period in other Level 2
cases ends 9 months after discovery is initiated),
was based on a suggestion from this group and
addresses the fact that the evidence in family law
cases typically continues to evolve until trial.
See also Letter from Cheryl L. Wilson to Chief
Justice Thomas R. Phillips, Feb. 19, 1999

recently submitted such a proposal to the
Rules Advisory Committee.

Overdll, the trangition to the new discovery
rules seems to be going smoothly. The confusion
or congternation initially expressed by some
lawyers seems to have gradually been supplanted
by genera contentment and even pleasant surprise
or support. Indeed, the anecdotal evidence
suggests that the new discovery rules are
generdly fulfilling their intended purposes, “to
clarify and streamline discovery procedures and to
reduce costs and delays associated with discovery
practice.”** Where aspects of the rules have
appeared to raise frequent complaints or concerns,
the Supreme Court’s rules advisory bodies have
begun to address these areas.*

But, in fairness, it is fill too early to draw any
firm conclusions regarding many effects of the
new discovery rules. It remainsto be seen, for
instance, whether the reduction in inquires to the
Court and the dearth of discovery hearings and
appellate court proceedings indicates that lawyers
and judges are coming to understand the new rules
— perhaps utilizing the growing array of CLE
materials and other published reference sources
— and that the rules are accomplishing their
intended purposes, or is merely the “eye of the
hurricane,” alull resulting from lawyers not yet
understanding the rules well enough to pick fights
about them or play games with them. A factor
potentialy contributing to such alull is an apparent
widespread use of Rule 191.1 to “agree around”
aspects of the new rules that lawyers don't
understand or that might otherwise give rise to
disputes.

(conveying resolution from Family Law Section
commending Supreme Court’s receptiveness to
Section’s input) (on file with the Supreme Court
of Texas).

BExplanatory Statement Accompanying
the 1999 Amendments to the Rules of Civil
Procedure Governing Discovery | 1.

In addition to the three issues identified
above, see also Part I1(E)(1), (1)(2), and J,
below.
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In sum, the impact of the new discovery rules
one year after implementation has generally been
“so far, s0 good,” but we'll know more astime
progresses.

I1. Common Questions and Issues
A. Transition Issues
1. General Principles

The vast mgjority of questions | have
encountered have concerned whether or how the
new discovery rules take effect in pending cases
filed before January 1, 1999 (“pre-1999 cases’).
But these types of questions have become
increasingly less common as the months have
passed.

Most transition questions can be answered by
briefly reviewing the transition provisions of the
two orders promulgating the rules, Order in Misc.
Docket 98-9196, dated November 9, 1998, and the
“Technical Corrections’ order, Order in Misc.
Docket No. 98-9224, dated December 31, 1998.1°

Paragraphs 3, 4 and 5 of the November 9
Order and paragraphs 3-6 of the Technical
Corrections Order govern transition. The
Supreme Court’ s basic philosophy in these
provisions has been to apply the new discovery
rulesto all cases, regardiess when filed and
regardless whether discovery aready has begun,
except where precluded by logistical
congderations or where doing so would undermine
the larger goals of the new rules. In particular:

1. Effective January 1, 1999, the following new
rules took effect in al cases — regardless when
the cases were filed or whether discovery had

begun?e:

C 176 (subpoenas). Thus, among other
changes, lawyers can now issue
subpoenasin al civil cases’

15See note 1, above.
5See generally November 9 Order 4.

YRule 176.4(c).

191.1, 191.2 and 191.5 (modification,
conference requirement, duty to agree,
sarvice). Thus, among other things, Rule
191.1's expansive power to modify
discovery procedures and limitations by
order or agreement appliesin all cases.

192 (scope of discovery). Thisincludes
the changes to the scope of discovery
affecting witness statements.

194 (requests for disclosures). Thus,
parties can serve requests for
disclosuresin al cases, al other things
being equal.*®

196 (requests for production and entry
onto property).

197 (interrogatories). But note that the
rules governing numerica limitson
interrogatories are in Rule 190, which
does not apply to pre-1999 filed cases.
See par. 2, below.

198 (requests for admissions).

199 (ora depositions). Thus, the new
deposition conduct rules and six-hour
per-witness time limit apply in al cases.
However, thistime limit should not be
confused with the aggregate deposition
time limitsin Rule 190, which do not
apply to pre-1999 filed cases.

200 (deposgitions on written questions).
Thus, the new 20-day notice period
governs written depositions taken after
January 1, regardless when the case was
filed.®®

201 (foreign depositions).
203 (deposition certification). This

includes the new timekeeping
requirement.°

8But see Part 11(A)(2), below.
BRule 200.1(a).

2Rule 203.2(e); see Part 1(G), below.
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C

204 (physica and menta examinations).

205 (nonparty discovery; document
regquests to nonparties). This means that
document requests to nonparties may be
used in all cases.

215 (sanctions).

2. Other of the new discovery rules either do
not apply to pre-1999 cases or apply subject to
certain qudifications and limitations:

C

Rule 190, the new differentia discovery
tracking scheme, does not apply to pre-
1999 cases.?! This reflects the difficulty
of gpplying, e.g., a nine-month discovery
period or aggregate deposition time limits
to cases in which discovery aready isin
progress.

However, a court may enter a“Level 3"
court-tailored discovery control planin a
pre-1999 case; because the court sets
each discovery limitation in the plan, it
can take into account prior discovery.?

Absent a Level 3 plan, the discovery
period in pre-1999 filed casesis deemed
to end on the date the case is set for
trid.?3

Rule 191.3, the new certification
requirement, and Rule 191.4, which
forbids filing of most discovery, do not
apply to discovery filed or served prior to
January 1, 1999.24 This merely means
that discovery documents that parties
signed prior to January 1 are not
retroactively deemed certified in
accordance with Rule 191.3. Likewise,
discovery documents filed by parties

ZNovember 9 Order 1 4(b).
2|d.
ZTechnical Corrections Order § 3.

#“November 9 Order T 4(c).

before January 1 do not have to be “un-
filed” to comply with Rule 191.4.

Another limitation on the gpplicability of
Rule 191.4 isthat if it irreconcilably
conflicts with pre-1999 local rules
governing filing of discovery, the local
rules control.?®> Some specific issues that
have arisen regarding this exception are
discussed below in Part 11(E)(2).

Rule 193, the new rule governing
responses, objections, and privilege
claims against written discovery, applies
except to the extent that:

() aresponseto adiscovery request;
(2) an objection to a discovery request;
(3) anassertion of privilege; or

(4) an amendment or supplementation
of adiscovery request

made prior to January 1 need not
conform with the new rule. But
responses, objections, assertions of
privilege — and, importantly,
supplementations and amendments of
discovery responses made after January
1 — must comply with Rule 193. This
aspect of the trangition to Rule 193 has
been misunderstood by some lawyers.?6

STechnical Corrections Order § 6.

%The provision governing transition to

Rule 193, paragraph 4(d) of the November 9
Order, provides:

Rule 193 is effective January 1,
1999, except that a response to a
discovery request, an objection to
a discovery request, an assertion
of privilege, or an amendment or
supplementation to a discovery
response made before that date
need not comply with the new
rule.
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C  Rule 195, the new rule limiting the timing
and means of expert discovery, appliesin
all cases except to the extent it would
disrupt expert discovery aready in
progress, impending, or scheduled by
order or agreement of the parties.?’
Moreover, if interrogatories concerning
experts were served prior to January 1,
1999, those should be answerecP®; Rule
195.1 otherwise would make requests
for disclosures the exclusive means of
obtaining written discovery concerning
experts.?®

Some lawyers have construed the phrase “made
before that date” (January 1, 1999) as modifying
only “discovery response” in “amendment or
supplementation to a discovery response made
before that date.”” Such a reading would suggest
that amendments or supplementations to pre-1999
discovery responses made after January 1, 1999
are not governed by Rule 193. A reading of the
entire paragraph 4(d), however, reveals that
“made before that date”” does not modify
“discovery response” but instead separately
modifies “a response to a discovery request,”
““an objection to a discovery request,” “an
assertion of privilege,” and “an amendment or
supplementation to a discovery response.” Thus,
paragraph 4(d) “grandfathers” pre-1999
amendments and supplementations to discovery
responses — not all amendments and
supplementations to pre-1999 responses — as
well as pre-1999 responses, objections, and
privilege assertions. Were it otherwise, the
phrase “made before that date” would not limit
the preceding references to “a response to a
discovery request,” “an objection to a discovery
request,” and “an assertion of privilege,”
meaning that all responses, objections and
privilege assertions, whenever made, would be
perpetually “grandfathered” and never subject to
Rule 193. Such a reading would render new Rule
193 a nullity.

ZNovember 9 Order T 4(e).
ZNovember 9 Order T 4(e).

®Rule 195.1.

C  Rule 202, the new pre-suit deposition
rule, applies only to cases filed after
January 1, 1999.3° Obvioudy, arule
governing pre-suit depositions could not
be applied to cases already filed. But
courts may nonetheless ook to Rule 202
with regard to whether pre-suit
depositions taken under the former rules
may be used in hearings or trid.!

C Inaddition to the foregoing exceptions
and qualifications concerning specific
rules, the Court added a catch-all
provision specifying that the application
of the new rules to pre-1999 cases must
be consistent with Rule 1 of the Rules
of Civil Procedure, “must be consistent
with the purposes of the revised rules to
streamline discovery procedures and
reduce costs and delays,” and “must be
without undue prejudice to any person
on account of the transition from the
prior rules.”®

3. All of the old discovery rules are repealed
effective January 1, 1999.%3 However, if anew
rule that otherwise would replace a procedure or
limitation from an old rule does nat, by virtue of
one of the exceptions or qualifications discussed in
(2), apply to a pre-1999 case, the portion of any
old rule governing that specific procedure or
limitation remains in effect in that case.®*

One specific instance when this occurs
concerns numerica limits on interrogatories.

November 9 Order 1 4(f).
3d., see Rule 202.5 & cmt. 2.

®2November 9 Order 1 5. This provision
was construed in several cases addressing the
discoverability of witness statements obtained
prior to 1999. See Part I1I(A), below.

®November 9 Order { 3.
#Technical Corrections Order 4.

%And perhaps also with regard to the
supplementation requirements of Rule 193.5.
See Part 11(A)(3), below.
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Although former Rule 168 is repealed, new Rule
190, which governs numericd limits on
interrogatories, applies only to casesfiled on or
after January 1, 1999. All other things being
equal, this arguably would mean that there would
be no numerical limitation on interrogatoriesin pre-
1999 cases.*® To close this gap, the rules borrow
the numerical limits from former Rule 168. In
practical terms, this means that partiesin pre-1999
cases may still serve up to atotal of two sets of
thirty interrogatories.

2. TheProblem of Duplicative
Disclosure Requests

A more difficult trangition issue that warrants
more detailed explanation concerns requests for
disclosures that are duplicative of prior discovery.
This has been a common problem. Upon learning
that requests for disclosures could be served in
pre-1999 cases, many lawyers immediately fired
off requests for disclosure in al directions without
much regard for whether they needed the
information or not. As aresult, these requests
frequently overlapped with the subject matter of
other forms of discovery — typicaly
interrogatories.®’

Traditiondly, parties would ssmply object to
this sort of duplicative discovery and refuse to
respond. But thisis not an option with disclosures,
as parties cannot object or assert awork product
clam.®® Thus, the issue has frequently arisen:
what, if anything, can a party do to resist requests
for disclosures that merely duplicate old
outstanding discovery?

%But see November 9 Order { 5.

$This problem presumably should not
recur in many cases filed on or after January 1,
1999. Particularly where parties are now limited
to a total of 25 interrogatories in most cases,
Rules 190.2(c)(3) & 190.3(b)(3), they are
unlikely to “waste” interrogatories by seeking the
types of information obtainable through
disclosures. See also Rule 195.1 (making
disclosures, oral depositions and reports the
exclusive means of obtaining discovery
concerning testifying experts).

®Rule 194.5 & cmt. 1.

Parties in this Situation should first consider
whether the requests for disclosures are, in fact,
duplicative of prior discovery. In other words, do
the party’ s outstanding discovery responses
provide the same information they are required to
provide in response to the disclosures? In many
cases, the answer will be “no”; the old responses
frequently will be buried in prophylactic or
“boilerplate’ objections or otherwise fal short of
the standards of Rule 194 or even the new
standards governing written discovery generdly in
Rule 193. See Part I1(A)(3), below. If thisis
true, parties would be hard-pressed to argue that
the requests for disclosures should not be
answered fully.

But if a party truly has already provided the
same information called for in disclosuresin prior
discovery responses, the party has at least one
potential remedy. It is suggested by comment 1 to
Rule 194.3° Although cautioning that, in generd,
“to fail to respond fully to arequest for disclosure
would be an abuse of the discovery process,”
comment 1 contemplates that there may be
“extremely rare cases’ where a party should be
permitted to move for protection against a request
for disclosure.®®

Arguably, if requests for disclosure are truly
duplicative of prior discovery, this would be one of
the “extremely rare cases’ in which a protective
order would be warranted. As noted above,
paragraph 5 of the November 9 Order requires
that the transition to the new rules must be
“cond stent with the purposes of the revised rules
to streamline discovery procedures and reduce
costs and delays,” and “must be without undue
prejudice to any person on account of the
transition from the prior rules.”* Requiring
parties to answer disclosures that merely restate

%The notes and comments to the new
discovery rules, unlike those accompanying most
prior rules promulgations, are intended to inform
the construction and application of the rules by
both courts and practitioners. November 9
Order 1 2.

“Rule 194 cmt. 1.

“November 9 Order { 5.
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old discovery responses would conflict with these
goa| 542

Fndly, even though a protective order may
be warranted, parties may actually want to
respond to duplicative requests for disclosure as a
means of resolving thorny issues regarding
supplementation of outstanding discovery requests.
See Part 11(A)(3), below. If they do so, they can
cross-reference their prior outstanding discovery
responses if they do so specificaly (e.g., “see
response to interrogatory 5", not “see defendant’s
deposition”) and the information provided in the
reference fully complies with the request for
disclosure. This may alleviate some of the burden
of potential duplication.

3. TheProblem of Old Discovery
Responses M ade | nadequate By
Rule Changes,; Supplementation

New Rule 193 significantly changes the
standards for responding to written discovery in
severa ways. Among other things:

C Partiesmust now assert privileges by
withholding rather than by objecting.*®

C  Prophylactic objections and privilege claims
— commonplace under the former rules —
are now forbidden.** “Boilerplate’ objections
— “numerous unfounded objections’ — are
not only forbidden, but waive any vdid
objections they “obscure.” 4

C Thereisnow an affirmative duty to respond
to written discovery, which applies even if a
party has objected to a request, to the extent

“See also Rule 192.4, which permits
parties to seek an order limiting discovery
otherwise “permitted by these rules’ that is
“unreasonably cumulative or duplicative” But
keep in mind that this remedy, unlike protective
orders, is not expressly referenced in Rule 194 or
its comments.

®Rules 193.2(f), 193.3.
“Rule 193.2(c) & cmt. 3.

“Rule 193.2(e).

the party is not objecting to the request.*®
Likewise, parties cannot merely object to the
time and place caled for in adiscovery
request, but must state an alternative time and
place and comply accordingly.*”

One of the practica implications of these changes
is that many partiesin pre-1999 cases will have
outstanding discovery responses that, while
perhaps proper under the former rules, will be
improper or incomplete under Rule 193.

A smilar problem results from changes to the
scope of discovery in Rule 192. Rule 192, among
other things, eliminates the old “witness statement”
exemption and clarifies that tria witnesses are
discoverable. Thus, parties may have objected to
requests for these sorts of information prior to
January 1, athough they could not do so today.
But the objections, al other things being equd,
would remain pending.

Many lawyers have inquired as to whether
they are required to supplement or amend old
discovery responses, objections or privilege clams
that would be invalid or incomplete under Rules
192 or 193 to comply with those rules. The
answer requires some explanation.

As noted above, paragraph 4(d) of the
November 9 Order provides that responses,
objections, privilege clams, or amendments or
supplementations made prior to January 1, 1999,
“need not comply with [Rule 193].” This means
that old, pending privilege claims asserted through
objections are not retroactively made subject to the
Rule 193.3 withholding procedures.*® Also, old
prophylactic objections and old responses that
would now be inadequate under the more
demanding Rule 193 duties to respond “need not
comply” with Rule 193. This"grandfather”
clause was included so parties would not have to

“Rule 193.1, 193.2(b) & cmt. 2.
“Rule 193.2(b).

“Additionally, even under the new
discovery rules, if a party has asserted a
privilege by objecting rather than withholding,
this is sufficient to preserve the privilege until the
error is “pointed out.” Rule 193.2(f).
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review and rewrite reams of old discovery
responses merely to bring them into technical
compliance with Rule 193. Of course, a party
could voluntarily comply with Rule 193; paragraph
4(d) states merely that the party “need not”
comply. A court could also order a party to
comply with the new rule. Rule 191.1.

But, as suggested above, paragraph 4(d)
speaks only to whether the pre-1999 response,
objection, privilege clam, amendment or
supplementation is considered proper — any
responses, objections, privilege clams,
amendments or supplementations made after
January 1 must comply with Rule 193. Rather,
paragraph 4(d) merely provides that parties do not
have a duty to supplement pre-1999 discovery
responses, objections, privilege clams, and
amendments or supplementations that were
adequate under the former discovery rulesfor the
sole purpose of bringing them into compliance with
Rule 193's standards. But if the party has a duty
to supplement deriving from some other rule, the
party must supplement, and must do soin
compliance with Rule 193. One example of such
aruleisRule 192.

In contrast to Rule 193, thereis no
“grandfather” clause for Rule 192. Thus, if the
responding party made pre-1999 objections or
privilege claims to requests that, due to changes
to the scope of discovery, would now be proper,
the party’s pending response would be inadequate
as of January 1 and the party would be required
to supplement that response.

Another example where supplementation
would be required would be if a pre-1999
response would have been inadequate or
incomplete under the former rules, as well as
under Rule 193. This would be the case if, for
example, a party failed or refused to answer a
pre-1999 discovery request, the response was
otherwise incomplete or incorrect when made,
or intervening events — other than the adoption
of Rule 193 — made it incomplete or incorrect.

The issue then becomes the time at which the
responding party must supplement their
outstanding discovery responses. Parties are
obligated to supplement their outstanding discovery
responses, objections, privilege claims,
amendments or supplementations in accordance

with either Rule 193.5 — the supplementation
provision of the new rules— or former Rule
166b.6. By providing that pre-1999 responses,
objections and privilege claims “need not comply
with [Rule 193],” the “grandfather” provision of
paragraph 4(d) necessarily extends to Rule 193.5.
Thus, parties “need not” supplement their
outstanding, pre-1999 responses, objections,
privilege claims, amendments or supplementations
in accordance with Rule 193.5. However, they
may do so voluntarily. If parties elect not to
comply with Rule 193.5, the supplementation
requirements of former Rule 166b.5 governs.#®

Thus, parties with outstanding, pre-1999
discovery responses, objections, or privilege clams
can choose between the old and new
supplementation rules. There are advantages and
disadvantages to each:

C  TheRule 193.5 supplementation regquirement
isgenera and continud; it requires
supplementation “reasonably promptly” after
the need for supplementation is discovered.*®
By contrast, former Rule 166b.6 required
continual supplementation (“as soon as
practical”) only for expert discovery and
supplementation 30 days prior to trid for
other types of information.>!

C  Former Rule 166b.6 required formal
supplementation — filing or service of a
document supplementing the original response
— whenever supplementation was required.
Rule 193.5 requires forma supplementation
only of information concerning witnesses; as
to other types of information, a party need not
formally supplement asto other types of
information if it has been provided through
other forms of discovery or in writing, such as
in aletter.>?

“Technical Corrections Order 1 4; see
Part 11(A), above.

%Rule 193.5(b).
SiFormer Rule 166b.6(a) & (b).

2Rule 193.5(h).
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C Rule 193, unlike former Rule 166b, expresdy
permits supplementation or amendment of
objections or privilege clams.>3

Moreover, if parties opt to supplement in
accordance with Rule 193.5, they would aso avall
themselves of Rule 193's standard governing late
supplementation, which is set forth in Rule 193.6.
This standard is more flexible than that under
Former Rule 166b.6. Former Rule 166b.6
permitted |late supplementation only upon a
showing of “good cause.” Rule 193.6 permits late
supplementation upon a showing of either “good
cause” or lack of unfair surprise or unfair
prejudice.®

This discussion illustrates the complexity
concerning whether and when outstanding, pre-
1999 discovery responses, objections and privilege
clams must or will be supplemented to comply
with the new rules. This complexity is a problem
for both requesting and responding parties.
Requesting parties are entitled to obtain
supplemental responses complying with the new
rules governing scope of discovery, but may have
to wait until 30 days before trid to receive them.
Regardless of the time at which they elect to
supplement, responding parties in many cases will
be faced with the problem of pouring over reams
of old discovery responses.

A practical solution that has been advocated
at severa CLEs by members of both the plaintiffs
and defense bar is to “wipe the date clean” by
serving requests for disclosures and agreeing that
the responses satisfy any obligation to supplement
pre-1999 discovery concerning the subject matter
of the disclosures. Alternatively, if the responding
party elects to proceed under Rule 193.5, that
rule's provisons for informal supplementation
would enable the party to satisfy, via disclosure
responses, its supplementation obligations as to
outstanding discovery requests for the same types
of information, except with regard to requests
concerning witnesses.®

*Rule 193.2(d) & cmt. 3.
*Rule 193.6(a).

%Rule 193.5(a).

B. Witness Satements

As noted above in Part 11(A)(1), the “witness
statement” discovery exemption has been
eliminated in all cases, even if the statement was
obtained prior to January 1, 1999. This has been
the single most controversia aspect of the new
discovery rules and has already given rise to
several reported appellate cases. The manner in
which this change has been implemented has
prompted two types of questions: (1) those that
may be summed up smply as* Why???!11” ; and
(2) those concerning the interplay of other
privileges, as contemplated by comment 9 to Rule
192.

In response to the first type of question, much
of the debate in the Supreme Court Rules
Advisory Committee — which prepared the initial
drafts of the new discovery rules — centered on
the idea that witnesses' factual information should
not be withheld from the parties based on the
circumstance that one party managed to get to the
witness first. Also, because witnesses can obtain
their own statements, the Committee believed that
there could be unfairnessin a case if some
witnesses were willing to obtain and disclose their
statements to one party or another and others
were not. After lengthy debate, the Committee
was largely of the view that witness statements, as
defined in the rule, should be discoverable.

Because procedural rules often affect
pending cases and thus have retroactive
application, the change regarding witness
statements was not made prospective only. Thisis
the same way that the Court implemented the
recent change in the Texas Rules of Evidence
adopting the “subject matter” test in place of the
“control group” test for the attorney-client

privilege.

Regarding the second question, the
elimination of the witness statement privilege does
not, as comment 9 states, render all witness
statements automatically discoverable.>® Rule 192
merely omits an express “witness statement”
exemption and further provides that witness

%Rule 192, cmt. 9.
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statements are not work product.®” The net effect
of these changes is that witness statements no
longer are protected by any of what were termed
“investigatory privileges’ under former Rule
166b(3).58 But witness statements may be
protected against disclosure by other types of
privileges, including, most notably, the attorney-
client privilege.

Once Texas lawyers began to understand this
important distinction, they started advancing a
number of sometimes novel theories in attempts to
apply or extend the attorney-client privilege to
witness statements obtained by non-lawyers, such
as insurance adjusters or investigators. This trend
already has bred disputes and case law, and is
likely to continue to do so, dl other things being
equal.>® A key contributing factor likely will be the
yet largely undefined parameters of the new
subject matter test under Texas law.

5Rule 192.5(c)(1) & cmt. 8.

*Broadly speaking, the former “attorney
work product” and “party communication”
exemptions have been subsumed in the new
“work product” exemption. Rule 192.5(a).

*¥But some have suggested that insurers
and others who regularly obtain witness
statements will simply cease to take such
statements and rely instead on notes from
interviews, see Rule 192.3(h), or will attempt to
shield future statements of parties under the
attorney-client privilege by having lawyers take
the statements. But see In re Texas Farmers
Ins. Exch., 990 SW.2d 337, 340-41 (Tex. App. —
Texarkana 1999, orig. proceeding) (distinguishing
between communications to lawyersin their
capacity of rendering lega services, which would
be privileged, and those obtained while the lawyer
was acting as an “investigator,” which would not
be privileged); see also In re Monsanto, 998
S.W.2d 917, 930 (Tex. App. — Waco 1999, orig.
proceeding) (questioning whether all corporate
communications to in-house lawyers would be
privileged, even under the subject matter test,
because “[w]e do not believe that it is necessary
for the legal department to be advised of every
development out in the field, no matter how
minute”), discussed below in Part 111(C)(2).

The State Bar Court Rules Committee
currently is evaluating whether the subject matter
test and/or Rule 192.3(h) can be amended to
clarify the types of witness statements that are
protected by the attorney client privilege. One
concept being explored would be to identify
categories of statements according to the identity
of the person who obtained them and his or her
relationship to the witness or the witness' lawyer,
and then define whether statements within each
category are privileged or not privileged.

C. Experts

There have been several common questions
regarding the implementation of the new rules
governing discovery of testifying experts. Rule
195 provides that requests for disclosures, oral
deposition and reports are the sole permissible
means of discovery concerning testifying experts.
It also sets forth a detailed time line for
“designating” testifying experts and producing
them for deposition.

1. Applyingthe New Timelinesin
Pre-1999 Cases

Several lawyers have asked whether or how
they are to comply with the new timelines for
“designating” experts (generaly speaking, 90 days
before the end of the discovery period for
plaintiffs; 60 days for defendants) and presenting
them for deposition in pre-1999 cases where
expert discovery already has been initiated by
interrogatories.

If no requests for disclosures concerning
experts have been served on a party, the party is
not subject to the timetables of Rule 195. The
term “designate” experts, asthetermisused in
Rule 195, means to respond to Rule 194.2(F)
requests for disclosures concerning experts.®
Thus, the time lines for “designating” experts
governs only responses to disclosure requests and
not interrogatories or other forms of discovery
concerning experts. Likewise, because the
schedule for presenting experts for deposition is

%Rule 195.2.
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based on the time of “designation,” it does not
apply in the absence of disclosure requests.®!

If the party is served with requests for
disclosures concerning experts, the party would, all
other things being equal, be bound by the Rule 195
timetables. But the party might be ableto resst
the requests for disclosures, designations or
deposition schedules if these duplicate or conflict
with prior discovery. See Part [1(A)(2) , above;
see also November 9 Order 1 4(e).

2. Discoverable Matters Not
Covered By Disclosures

The scope of Rule 194.2(f) requests for
disclosures concerning testifying expertsis
narrower than the scope of discovery for experts
generdly. For example, Rule 192.3(¢), therule
defining the scope of discovery concerning
experts, authorizes discovery concerning
“consulting plus’ experts and bias. Rule 194.2(f)
disclosures, by contragt, apply only to testifying
experts and do not extend to bias. These
distinctions have confused some lawyers.

These types of issues can be resolved by
considering the relationship between Rule 192 and
Rule 195. Rule 192 defines the scope of
discovery, including expert discovery. Succeeding
rules define how and when this discovery can be
obtained. Rule 195 isone of theserules. It limits
the means of obtaining permissible discovery
concerning testifying experts to disclosures, oral
depositions, and reports. The permissible
discovery concerning testifying experts that can’'t
be obtained by disclosures, in other words, must be
obtained by ora depositions or reports.

Rule 195, however, does not limit the means
of abtaining discovery concerning “consulting plus’
experts. Thus, this discovery can be obtained
through any means permitted by the rules,
including interrogatories and requests for
production.®?

®Rule 195.3.

62But there are no requests for disclosure
concerning “consulting plus™ experts. Hence,
this form of written discovery would be
unavailable.

D. Changesto the Response Period for
Document Requests Served With
Deposition Notices

The new discovery rules provide that
document requests served with a deposition notice
— what were formerly called “subpoenas duces
tecum” — are governed by the same rules as
ordinary requests for production under Rule 197 or
205.%% Importantly, this means that, with respect
to a notice and document request served on a
party, the party has 30 days to respond to the
request.®

It isimportant not to confuse this rule change
with the rules governing the deadlines for
responding to subpoenas under Rule 176 (as
digtinguished from subpoenas duces tecum, the
former term for document requests served with a
deposition notice), document requests served on
nonparties under Rule 205, and document
requests served with deposition notices to
nonparties.

C Incontrast to Rule 197, there is no minimum
response period specified in Rule 176.%° This
is true for both subpoenas served with
discovery requests and trial subpoenas.

%Rule 199.2(b)(5) & cmt. 1; Rule
200.1(b).

“Id.

%See generally Rule 176. See also Rule
176.3(b) (subpoena may not be used for
discovery in a manner or at a time other than as
provided in the discovery rules). With discovery
subpoenas, the effect of these rules is to make
the discovery request served with the subpoena
control as to the response time. Thus, Rule
205.3"s “reasonable time” requirement would
control where a document request is served on a
nonparty with a subpoena. Also, these rules
would prevent a party from attempting to
circumvent the minimum response period in Rule
197 by serving a discovery subpoena requesting
documents from a party requiring response in
less than 30 days.
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C Rule205.3issmilar to Rule 197. It permits
parties to serve a “stand-alone” document
request on a nonparty without a deposition
notice. A Rule 205.3 document request must
be served with a subpoena under Rule 176.
Unlike the case with a Rule 197 document
request, however, a Rule 205.3 document
request may require response within a
“reasonable time’” — there isno 30-day or
other specific minimum response period.®®

C  Asnoted above, aparty may aso servea
document request with a deposition notice to
anonparty. Because Rule 199.2(b)(5)
incorporates the rules governing an ordinary
document request served on the nonparty, the
nonparty could be compelled to respond
within a*“reasonable time.”

A number of lawyers have inquired as to
whether or how they should object to a document
request with a deposition notice served on them
less than 30 days before the deposition if they are
aparty. Because Rule 197 does not require a
response or objections until 30 days after service,
the responding party, in theory, has no obligation to
do either until that time. But the party must show
up at the deposition if the notice is otherwise valid.

In light of the Rule 191.2 duty to agree and
confer, however, responding parties in this
Stuation might be wise to inform the party noticing
the deposition in advance of the deposition that
they do not intend to comply with the document
request at the deposition. In many instances, the
party noticing the deposition will agree to postpone
the deposition until after the documents can be
obtained. Furthermore, the responding party
would avoid the appearance of smply “jerking
around” the opposing party — a factor that might
become important if the opposing party later
moved to compel production of the documents.

A related issue concerns whether the three-
day period for objecting to the time and place of an
ord deposition in Rule 199.4 applies to document
requests served with an ord deposition. Rule
199.4 provides that a motion to quash or for
protective order concerning the time or place of an

% Rule 205.3(a); see Rules 176.6 & Rule
205(d).

ora deposition stays the deposition without need
for court order if the motion is filed within 3 days
after the noticeis served. This requirement does
not apply to objections to the time and place for
compliance for document requests served with
deposition notices, but only to those concerning the
time and place of the deposition itsalf.

E. IssuesRelating to Filing of
Discovery

1. Service of Discovery With
Citation

The new discovery rules contemplate that, as
was the case under the former rules, plaintiffs can
have initia sets of discovery served with an
origind petition.®” But some litigants have had
problems when attempting to transmit discovery
through court clerks to be served with the petition.
Some court clerks, purporting to rely on new Rule
191.4, have refused to file or accept the discovery.

Some litigants have devised the practica
solutions of attaching the discovery as an exhibit or
gppendix to the petition or incorporating the
request into the petition. The Court also has asked
its Rules Advisory Committee and the State Bar
Court Rules Committee to study and make
recommendations for clarifying the relationship
between Rule 191.4 and rules permitting the
service of discovery with the origina petition.

2. Rule191.4 and Local Filing
Rules; Certificates of Written
Discovery

As discussed above in Part 11(A), the Court
“grandfathered” local filing rules that predated
Rule 191.4.%¢ The Court did this a the request of
some Tarrant County judges, whose jurisdiction
had adopted locd filing rules inconsistent with Rule
191.4 afew months before the new discovery
rules took effect. These judges were concerned

See Rules 194.3(a) (requests for
disclosures), 196.2(a) (requests for production),
196.7(c)(1) (requests to enter property), 197.2(a)
(interrogatories), 198.2(a) (requests for
admission).

8See Technical Corrections Order { 6.
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that abruptly switching to yet another, different
filing rule so soon after adopting their locd rule
would create chaos among their local lawyers and
clerks. Thus, the Supreme Court agreed to give
them and other similarly situated localities a period
in which to prepare for an eventua transition to
the uniform statewide rule.®® Consistent with this
policy, the Court will not approve proposed local
filing rules submitted in the future that are
inconsistent with Rule 191.4.7°

A common question that arisesin relation to
Rule 191.4 and local filing rules concerns whether
parties must file a “certificate of written
discovery,” or asimilar document, when serving
discovery requests or responses. Some local filing
rules that predated Rule 191.4 required partiesto
file such adocument. But Rule 191.4 contains no
such requirement. Thus, unless the court in which
the caseis pending has loca filing rules approved
by the Supreme Court that require the filing of a
certificate of written discovery, no such filing is
required.

3. Rule191.4 and Filing
Requirementsfor Evidentiary
Affidavits

Chapter 18 of the Texas Civil Practice and
Remedies Code requires parties to file affidavits
concerning costs and necessity of servicesin order
to obtain an evidentiary presumption regarding
those issues and to file a controverting affidavit to
contest those issues, if another party has filed such
an affidavit. Tex.. Civ. Prac. & Rem. Code §
18.001(d) & (e). Similarly, Texas Rule of
Evidence 902(10) authorizes parties to file
affidavits to prove up business records. Some
clerks apparently have construed Rule 191.4 as
prohibiting the filing of these affidavits and
attachments. Thisisincorrect. Rule 191.4
governs only the filing and serving of discovery —
it does not change the independent filing
requirements of Chapter 18 and Rule 902(10).

®Some jurisdictions, such as Harris
County, aready have taken the initiative to amend
their loca filing rules to be consstent with Rule
191.4.

Al local rules must be approved by the
Supreme Court. Tex. R. Civ. P. 3a.

Moreover, Chapter 18 and Rule 902(10) concern
evidentiary issues, not discovery.”

F. Certification of Discovery Served By
Court Reporters and Records
Services

A large number of court reporting firms and
records services have inquired as to whether, in
light of the certification requirement of Rule 191.3,
they may sign deposition notices or document
requests to nonparties. The new discovery rules
contemplate that, as was the common practice
under the former rules, court reporters or others
qualified to take depositions may issue and serve
subpoenas and serve discovery on a nonparty with
the subpoena compelling response to that
discovery.”? Under the former rules, these
individuas typically would sign the discovery
request as well.

Rule 191.3 provides that each discovery
instrument must be signed “by an attorney” or, if
none, the party, and that the signature constitutes
certification that the instrument is consistent with
the rules, has a good faith factual basis, is not
interposed for any improper purpose, and is not
unreasonable or unduly burdensome.”® Some
court reporting and records firms have construed
this rule to require them to obtain the actual
signature of the attorney authorizing them to serve
the discovery. Thisis quite a cumbersome
procedure.

One solution may be that court reporting
firms and records services need not obtain the
actual signature of the authorizing attorney, but
may themselves sign the discovery on behalf of
the attorney if the attorney so authorizes.

LA similar issue might arise with respect
to court orders requiring the filing of witness lists
or deposition excerpts. Parties must comply with
such orders. Rule 191.4(c)(1) permits courts to
order any discovery filed. See also Rule 191.1.

?Rule 176.4(c).

"The signer need not restate the matters
that Rule 191.3 deems the signature to certify;
rather, the signature alone constitutes
certification of those matters.
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However, the authorizing attorney would still be
bound by Rule 191.3 to the same extent asif he or
she physically signed the discovery.

G Timekeepingin Oral Depositions;
Other Certification Requirements

As noted in Part 1(A)(1), above, deposition
officers must keep track of and certify the time
used by each party in al oral depositions taken on
or after January 1. This rule change has prompted
anumber of questions concerning how the court
reporter must keep time and whether or how they
should decide disputes among parties concerning
the tabulation of time or how the time should be
credited againgt the various new limits.

To provide guidance regarding these types of
issues, the Court recently approved the following
comment in the new Uniform Format Manual
for Texas Court Reporters.”® The comment also
addressed other certification requirements in new
Rule 203 and how these requirements apply when
the deposition is recorded both stenographically
and non-stenographically:

Comment Concer ning Certification of Depositions,
Timekeeping, and Other Duties of Deposition Officers

New Rule of Civil Procedure 203 sets forth the
requirements governing presentment, signature, certification,
and delivery of oral and written depositions. These
requirements apply to any “deposition officer,” who, for
purposes of the discovery rules, is defined as any person
responsible for recording a deposition. There may be more
than one “deposition officer” in an oral deposition. For
example, if aparty notices an ora deposition to be recorded
non-stenographically, another party may notice the
deposition to be recorded stenographically by a[certified
stenographic reporter (CSR)]. See Tex. R. Civ. P. 199.1(c),
199.2(b)(3). In such a case, both the person responsible for
recording the deposition non-stenographically and the person
responsible for recording the deposition stenographically
would be a*“deposition officer” required to comply with Rule

"Order in Misc. Docket No. 99-9067,
dated April 8, 1999. The manual, which was
effective May 1, 1999, replaces the former
Order Governing the Form of the Appellate
Record in Civil Cases and Order Governing the
Form of the Appellate Record in Criminal
Cases, and, for the first time, regulates the
format of freelance court reporter transcriptions
like oral depositions.

203 with respect to the form of recording for which that
person wasresponsible. . . .

A deposition officer responsible for a stenographic
recording of an oral deposition must present the transcript for
signature in accordance with Rule 203.1, although this
requirement does not apply to non-stenographic recordings or
depositions on written questions. See Tex. R. Civ. P.
203.1(c). Each deposition officer must also certify a
deposition in accordance with Rule 203.2(a)-(g), athough
subparts (b), (c) and (€) obviously do not apply to
depositions on written questions and subparts (b), (c) and (f)
do not apply to non-stenographic recordings of oral
depositions.

An important new certification requirement applicable
to oral depositions, however recorded, is that deposition
officers must certify the amount of time used by each party
at the deposition. See Tex. R. Civ. P. 203.2(e). This
requirement is intended to aid enforcement of new time limits
on the examination and cross-examination of witnesses. See
Tex. R. Civ. P. 190.2(c), 190.3(b)(2), 199.5(c). Although
time-stamping . . . may facilitate the completion of this task,
it is not required; rather, the deposition officer may simply
use a stopwatch or other time-keeping device. Thetime
credited to a party obviously should not include recesses or
off-the record discussion, and it should not include protracted
lapses, such as when awitness is reviewing a stack of
documents. But the time would include ordinary pauses by
the interrogator or the witness.

Nothing in the timekeeping requirement requires or even
permits a deposition officer to referee attorney disagreements
at depositions.  If a dispute develops among counsel about
how timeis to be kept, the officer should not attempt to
resolve it but should simply make arecord of the
disagreement so that it can be taken to the court if necessary.
If an officer makes amistake in keeping or certifying time, the
court would treat it as any other mistake made by the officer
and order any adjustments in discovery considered
appropriate. Nothing in the rules requires an officer to keep
track of the time remaining to an attorney during a deposition,
nor should an officer cease recording the deposition if the
officer or a party determines that the time limits have been
exceeded. An officer’sresponsibility isto make an accurate
record, not to police counsel or witnesses. Deposition
officers should not allow themselves to be injected into
counsel’ s disputes. If lawyers cannot agree on the peculiar
details of counting time in a particular situation, they should
make arecord of their respective positions and let ajudge sort
it out.

H. Non-Senographic Depositions

A related issue concerns whether and when
parties may have an ora deposition recorded non-
stenographically (e.g., audio or video tape), and
who may make the recording. Rule 203 liberadizes
somewhat the ability of partiesto use non-



TheFirg Year Under the New Discovery Rules

19

stenographic deposition recordings in hearing or
trial. Under the former rules, parties could use
such recordings only if they also made a written
transcription, unless otherwise ordered by the
court.” Under the new rules, the opposite is the
case — parties may use non-stenographic
recordings to the same extent as stenographic
recordings, unless otherwise ordered by the
court.”® But parties may record an ora deposition
non-stenographicaly only if they comply with
certain statutory conditions. These conditions, and
their relationship to Rule 203, are explained in the
following comment in the Uniform Format
Manual for Texas Court Reporters:

Comment Concer ning Non-Stenogr aphic Depositions

Whether and when an oral deposition can be recorded
non-stenographically is governed primarily by statute.
Section 52.021(f) of the Government Code generally requires
that all depositions taken in this state must be recorded
stenographically by a[certified stenographic reporter (CSR)].
Exceptions to this requirement, however, include depositions
on written questions (which are governed by Section 21.001
of the Civil Practice and Remedies Code) and depositions
recorded by a party to the action, their lawyer, or afull-time
employee of either. See Tex. Govt. Code 88 52.021(f),
52.033; Tex. Civ. Prac. & Rem. Code § 20.001. Thus, for
example, alitigant or lawyer in a case may notice an oral
deposition to be recorded non-stenographically and have their
secretary record the proceeding by audiotape or videotape.
See Burr v. Shannon, 593 SW.2d 677, 677-78 (Tex. 1980)
(orig. proceeding) (predecessor statute). But so long as some
party has an oral deposition recorded stenographically by a
CSR, another party may have any person record the
deposition non-stenographicaly. See Op. Tex. Att'y Gen.
No. DM-339 (1995), at 2.

If aparty arranges to have an oral deposition recorded
non-stenographically by someone other than a CSR, the party
must arrange to have the witness sworn by a notary or other
person competent to administer oaths. See Tex. R. Civ. P.
199.5(b); see also Tex. Govt. Code § 52.025(b) (CSR is
competent to administer oaths).

A non-stenographic recording of an oral deposition may
be used in hearing or trial to the same extent as a traditional
stenographic recording. See Tex. R. Civ. P. 203.6(a). Unlike
the case under the former discovery rules, a party need not
obtain awritten transcription of a non-stenographic recording
in order to use the deposition unless ordered by the court.

Id.; compareFormer Rule 202.1.e.

“Former Rule 202.1.e.

®Rule 203.6(a).

I. Issues Concerning Requests for
Disclosures

In addition to the issues regarding requests
for disclosures that are discussed above, at least
three other issues regarding disclosures have
commonly arisen. First, some lawyers have
questioned whether, or to what extent, requests for
disclosures may vary from the language specified
in Rule 194.1 or request matters not explicitly
enumerated in the subparts to Rule 194.2.

Second, some lawyers have questioned the extent
to which defendants have to disclose their ligbility
and damage contentions in response to a request
for disclosure under Rule 194.2(c) or (d). Findly,
some lawyers have complained that responding
parties are failing or refusing to respond fully to
requests for disclosure.

1. Modification of Disclosure
Requests

Rule 194.1 prescribes the content of a request
for disclosure as follows:

“Pursuant to Rule 194, you are requested
to disclose, within 30 days of service of
this request, the information or materials
described in Rule [state rule, e.g., 194.2,
or 194.2(a), (c) and (f), or 194.2(d)-(9)]”

By placing this language in quotes, the Supreme
Court intended that requests for disclosures
precisdly track this template. At most, disclosure
requests must recite verbatim the applicable
subpart of Rule 194.2 aong with the Rule 194.1
language.

Requests for disclosures were designed to be
aset of “form” requests for basic discoverable
information that are not, and should not be, subject
to objection or work product claims. The language
of each subpart in Rule 194.2 was carefully
tailored with that purposein mind. If parties were
permitted to depart from that language when
serving disclosures, disputes invariably would arise
concerning “how far” such departures could go
without making the rule’ s ban on objections unjust.
Thisis the same type of problem, frequently
associated with interrogatories, which requests for
disclosures were intended to eiminate.
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The State Bar Court Rules Committee has
studied this issue and reached the same
conclusion.

2. Defense Contentions

Some defendants apparently have attempted
to respond to requests for disclosure caling for
contentions by merely reurging a general denial or
otherwise taking the position that because the
plaintiff has the burden of proof, defendants are
not obligated to respond. Thisisinadequate. At a
minimum, the defendant must respond to
contentions advanced by the plaintiffsin their
pleadings or responses to the defendant’ s requests
for disclosures.  Comment 2 to Rule 194
elaborates on this requirement. It explains that,
with reference to a hypothetical automobile
accident, defendants would have to disclose their
denid of a speeding allegation, if one was made,
and any basis for contesting plaintiff’s damage
caculations, if plaintiffs made such calculations.
Thisis consistent with the purposes of contention
requests for disclosures — to require parties, both
plaintiffs and defendants, to elaborate on their
notice pleadings so as to enable better planning
and targeting of discovery. This makes discovery
more efficient.

Exactly how specificaly defendants (or
plaintiffs) must describe their contentions in
response to requests for disclosures is admittedly
difficult to define. See Part 11(K), bdlow. Asa
generd rule, adefendant should divulge
contentions that he or she intends to prove as part
of hisor her affirmative case and, of course, any
affirmative defenses. But a defendant generally
would not have to divulge specific facts he or she
intends to dlicit on cross-examination or otherwise
marsha evidence. On the other hand, the mere
fact that a defendant proves a defense theory
primarily through evidence adduced through the
plaintiff’s witnesses would not obviate the
requirement that the defendants disclose that
theory. Going back to the car accident examplein
comment 2, the defendant would ill be obligated
to disclose his or her denid of the plaintiff's
speeding allegation — as well as, for example, a
theory that the plaintiff was speeding or otherwise
acting negligently — even though this evidence
might be adduced through the plaintiff’ s witnesses.

A rule of thumb suggested by some lawyers
has been to divulge the contention if they would
have divulged it in afedera court-style pretrial
order.

3. Inadequacy of Response

There are a number of remedies available to
a party seeking responses to requests for
disclosure or other forms of written discovery.
See Rules191.3, 193.1, 194.3 & cmt. 1, 215. Asa
practical matter, the efficacy of these remedies,
like those of any remedy, ultimately depends on
the extent to which individua trial judges enforce
therules. Thisiswhere the “rubber hits the road”
with these or any other rules. But the new
discovery rules leave far less room for
gamesmanship or recacitrance in responding to
discovery than was the case under the former
rules.

The State Bar Court Rules Committee has
addressed whether Rule 194 should be further
strengthened to prevent or sanction inadequate
responses. It concluded that the remedy of a
motion to compel was sufficient and that no
change was warranted.

J. Determining the Discovery Period
and Expert Deadlinesin Level 2

Some lawyers — in particular, some
members of the State Bar Court Rules Committee
— believe that determining the applicable
discovery period in Level 2 non-family cases’’ is
unnecessarily difficult and that this prompts
disputes and gamesmanship with regard to both
the end of the discovery period and the Rule 195
expert deadlines, which are based on the discovery
period. The Committee currently is studying
whether the “movable” nine-month discovery
period in Level 2 non-family cases should be
abandoned in favor of a more definite benchmark
for either or both fact and expert discovery.

"See Rule 190.3(b)(1)(B). In such cases,
the discovery period ends the earlier of (1) 30
days before the date the case is set for trial; or
(2) “nine months after the earlier of the date of
the first oral deposition or the due date of the first
response to written discovery.” Id.
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Leaving aside potentid practical difficultiesin
determining the specific date of the event
triggering the nine-month Level 2 discovery period,
two specific technical issues have arisen.

1. Whatisa“Month?”

Severd lawyers or lega assistants have
inquired as to the meaning of “month” in Rule
190.3. What happens, for example, where the
discovery period begins on December 31, where
the ninth month, September, only has 30 days?
Would the period end on the last day of September
or is“month” afixed period of 30 days?

The answer liesin the Code Construction
Act.”® Although not exclusive, the Code
Construction Act is intended to serve as a set of
general guidelines for construing codes.”® But the
Act applies not only to the construction of Texas
codes, but aso to construction of rules enacted
under codes. Tex. Govt. Code 8§ 311.002(4). The
Texas discovery rules, like other procedura rules,
are promulgated by the Supreme Court pursuant to
Section 22.004 of the Government Code. Thus,
the Code Construction Act guidelines may be
utilized when construing the new discovery rules.

The Code Congtruction Act’s provision
governing “Computation of Time,” Tex. Govt.
Code § 311.014, provides:

If anumber of monthsisto be
computed by counting the
months from a particular day,
the period ends on the same
numerical day in the
concluding month as the day of
the month from which the
computation is begun, unless
there are not that many daysin
the concluding month, in which
case the period ends on the last
day of the month.

®Tex. Govt. Code 88 311.01, et seq.

"®The general guidelines for construction
of civil statutes, as distinguished from codes, are
found in Chapter 312 of the Government Code.

Tex. Govt. Code § 311.014(c). Thus, if the
discovery period in aLevel 2 non-family case
began on December 31, the period would end on
September 30, the last day of the ninth, concluding
month, regardless of the number of daysin the

period.

2. TheEffect of Extensions

The other technical issue that has arisen in
the computation of the nine-month discovery
period in Level 2 non-family cases concerns the
effect of an extension of time for responding to the
first set of written discovery inthe case. The
discovery period in such a case is triggered by
either the date of the first oral deposition or the
due date of the first written discovery in the
case.?’ In cases where thefirst discovery is
written and the parties agree to postpone the
response date for the first set of written discovery,
the issue arises as to whether this postponement
likewise delays the commencement of the
discovery period until the new response date. In
such an instance, the start of the discovery period
should be deemed to be postponed until the new
response deadline.

Rule 190.3 defines the trigger date for the
discovery period in Level 2 non-family cases as
the “due date of the first response to written
discovery.” That date is determined by the party
seeking discovery. If aparty serves discovery
requests, the discovery period begins on the date
the responses are due. By the same token, if the
requesting party agrees to postpone the response
deadline, the clear meaning of “due date of the
first response to written discovery” would appear
to be the new response deadline.

This conclusion is consistent with the policies
underlying the use of discovery due dates as the
triggering event for the discovery period in Level 2
non-family cases. Rule 190.3 uses the “due date of
the first response to written discovery” or the date
of thefirst oral deposition as a means of balancing
the interests of ensuring expeditious and efficient
discovery — the purpose of discovery periods —
with the desire not to cause parties to escalate
discovery where they would not otherwise do so.
Thus, rather than categorically imposing a

®Rule 190.3(b)(1)(B)(i).



22

TheFirg Year Under the New Discovery Rules

discovery period triggered by the filing of suit or
the answer date, Rule 190.3 alows partiesin
Level 2 non-family casesto control when
discovery begins, alowing for settlement
negotiations or, smply, a“cooling off” period
without the time pressure of a discovery period.
But once at |east one party “fires the first shot,”
the interests underlying the imposition of a
discovery period again take precedence.

Congstent with these policies, the
postponement of the due date for the first written
discovery in aLeve 2 non-family case should also
be deemed to postpone the beginning of the
discovery period. If the parties have agreed to
postpone the due date, their position is essentialy
the same as if the discovery had not been served.
The postponement could alow for settlement
negotiations, “cooling off,” or smply afew days of
“hold everything” while the parties contemplate
whether to commence full-scale, time-pressured
discovery.

To avoid potentia confusion or doulbt
regarding the trigger date of the discovery period,
however, parties might clarify that any agreement
to postpone the due date of the first set of written
discovery aso postpones the commencement of
the discovery period. Rule 191.1.

K. Shadesof Gray; The Role of the
Comments

Findly, a number of questions have
concerned concepts in the rules that are not
necessarily capable of precise definition.
Examples have concerned the meaning of “side’
in the time limits of Rules 190 and 199.5(c); the
meaning of an “abusive’” questionsin Rule 199.5
and, more generaly, when a party can instruct a
deposition witness not to answer a question; and
how thoroughly a party must respond to requests
for disclosures concerning liability or damage
contentions.

The new rules incorporate some of these
types of concepts to provide needed flexibility for
parties and courts to tailor discovery procedures
and limitations to the needs of individua cases.
Precisely how these concepts should be applied in
myriad potential cases and fact scenarios must
necessarily await further judicia explication and
practical experience. No set of rules can

anticipate every conceivable situation to which a
rule might be applied. However, in an effort to
guide application of the rules, the evolution of their
practical meaning, and reduce the need for
interpretive case law, the Court has provided
statements of policy and intent in the notes and
comments to the rules and in the Explanatory
Statement Accompanying the 1999 Amendments
to the Rules of Civil Procedure Governing
Discovery. These statements of policy and intent
are expressly intended to guide the application of
the rulesto any “gray areas.”

L. Reserved for Expansion.

[11. Cases Applying the New Discovery
Rules

A. Discoverability of Witness
Satements

Severa of the reported cases under the new
discovery rules to date have addressed issues
relating to the discoverability of witness
Statements:

(1) Whether new Rule 192, which diminates
the “witness statement” exemption,
applies to statements obtained prior to
1999.

(2) Whether particular witness
statements are or can be shielded
from discovery by privileges other
than the “witness statement” or
work product exemption.

(3) Whether particular statements fall
within the definition of “witness
statement” under Rule 192. This
issue has increasing importance
now that Rule 192 diminates the
former “witness statement”
discovery exemption and provides
that, unless another privilege
applies, the statements are
discoverable®!

®Rule 192.3(h), 192.5(c)(1).
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The following cases have addressed some or all of
these issues.

1. InreW&G Trucking, Inc., 990
S\Ww.2d 473 (Tex. App. —
Beaumont 1999, orig.
proceeding).

This case addressed the discoverability of a
1998 statement given by a defendant, Jamison, to

an investigator for hisinsurer before suit was filed.

The tria court ordered it produced. Relators,
defendants, made two arguments. First, they
contended the statement was a privileged
attorney-client communication. Second, relators
argued that application of the new discovery rules
to the statement — which would have the effect
of revoking or stripping the “witness statement”
discovery exemption, which had attached at the
time the statement was obtained — would violate
paragraph 5 of the November 9 Order. Paragraph
5 of the November 9 Order, again, provides.

The application of these revised rulesin
pending cases. . . must be subject to
Rule 1 of the Rules of Civil Procedure,
must be consistent with the purposes of
the revised rules to streamline
discovery procedures and reduce costs
and delays associated with discovery
practice, and must be without undue
prejudice to any person on account of
the transition from the prior rules.”®

Relators contended that because the investigator
obtained the statement in the belief that it would
remain protected under the witness statement
exemption, eiminating the exemption would cause
them “undue prejudice’ on account of the
trangtion to the new rules. Additiondly, relators
argued that eimination of the exemption would
impair their vested rights, in violation of Rule of

2November 9 Order § 5; see Part
I1(A)(1), above.

Civil Procedure 1.8 The Ninth Court of Appedls
rejected both these arguments.

The court first dismissed the argument that
the statement was a privileged attorney-client
communication as “not supported by the facts.”
“The record does not establish that Jamison was a
“client” [of the insurance company], that the agent
represented Jamison, or that the agent took
Jamison’ s statement to facilitate rendering him
legal services.” Inre W&G Trucking, Inc., 990
S.W.2d at 475.

Asfor the second argument, the court
acknowledged that “[a]s a genera rule],]
procedura rules apply to suits filed before the
effective date of the rules, provided no vested right
isimpaired,” 84 but concluded that no such rights
would be impaired by application of the new
discovery rulesto compel production of the
statement. |t reasoned:

In this instance the reped of Rule 166b
and the adoption of Rule 192 have not
deprived relators of a defense or other
substantive right. Even under the old
rules, the investigator was not assured
that the statement would not be subject
to discovery because Rule 166b alowed
trial courts to disregard its exemptions
upon a showing of substantial need and
undue hardship. Accordingly, we hold
that Rule 192 is applicable to cases
pending on January 1, 1999 and that its
application in this case has neither
violated nor caused relators undue
prejudice.

Id. at 475-76.

®Rule 1 provides, in relevant part:

The proper objective of rules of
civil procedure is to obtain a just,
fair, equitable, and impartial
adjudication of the rights of
litigants under established
principles of substantive law.

¥See id. at 475 (citing Wilson v. Work,
122 Tex. 545, 62 S.W.2d 490 (1933), and court
of appeals cases).
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2. InreTeam Transport, Inc., 996
Sw.2d 256 (Tex. App. —
Houston [14t™ Dist.] 1999, orig.
proceeding).

In this mandamus proceeding, relator
complained that the trial court abused its discretion
in ordering relator to produce a 1998 letter from
two of its employees to its insurance carrier. The
first paragraph of the letter contained a description
by one of relator’ s employees, Johnnie Mcllveen,
of awarehouse accident out of which the lawsuit
arose. The second paragraph contained
commentary by one of relator’ s vice presidents,
Robert Eagleton, concerning procedures used at
the warehouse, as they related to the accident as
recounted by Mr. Mcllveen. In April 1999,
respondent moved to compel production of
investigative reports concerning the accident.
Relator asserted that the letter was shielded from
discovery as work product and submitted affidavits
proving up the letter as having been obtained in
anticipation of litigation. On May 3, 1999, the tria
court ordered the letter produced as a witness
statement.

Relator asserted two arguments before the
court of appeals. Firdt, while“dl but conced[ing]”
that the first paragraph of the letter, Mcllveen's
statement, was a “witness statement,” relator
contended that the second paragraph, Eagleton’s
commentary, was work product that was not a
witness statement.® Relator relied on the fact that
Eagleton, unlike Mcllveen, did not actualy witness
the accident. Second, in a manner smilar to the
relator in W& G Trucking, relator argued that
application of the new discovery rules to compel
production of the pre-1999 witness statement was
unduly prejudicia and violated its due process right
under the federal and state constitutions, which in
turn violated paragraph 5 of the November 9

®Relator added that the plaintiffs failed to
demonstrate the “substantial need or “undue
hardship™ necessary to obtain discovery of work
product. See Rule 192.5(b)(2). Besides finding
that the letter was a discoverable witness
statement, the court rejected the “substantial
need” and “undue hardship” argument because
relator had not provided the reporter’s record
from the motion to compel hearing. In re Team
Transport, Inc., 996 S.W.2d at 259.

Order and Rule 1. In re Team Transport, Inc.,
996 S.W.2d at 259-60.

The court of appeals rejected both
arguments. It found no abuse of discretion in the
trial court’s determination that the Eagleton
paragraph was a witness statement:

Eagleton relates the normal procedures
for warehousemen such as [plaintiff],
used at the Michelin warehouse.
Because those procedures pertain to the
accident, they were included as a follow-
up to Mcllveen’ s witness statement.
They are part and parcel of that
statement.

Id. at 259. The court added:

Without citation of authority, relator
argues the Eagleton paragraph could not
be a witness statement because Eagleton
was not awitness to the accident. The
rules do not mandate such a
requirement. A person with knowledge
of relevant facts need not have personal
knowledge of the facts. See TEX. R.
Civ. P. 192.3(c). Further, the statement
of any person with knowledge of
relevant factsis discoverable. See TEX.
R. Civ. P. 192.5(h) (emphasis added).

Id.

The court of appeals then relied on W& G
Trucking in rgecting the second argument,
holding that because the letter might have been
discovered under the former discovery rules
through the substantial need and undue hardship
exception, application of the new rules did not
deprive relator of a defense or substantive right.
Id. at 259-60.

3. InreJimenez, 4 SW.2d 894

(Tex. App. — Houston [1%
Dist.] 1999, orig. proceeding).

Maintiffsin an auto wreck case served
requests for disclosures in January 1999 seeking,
among other things, witness statements.2®

%See Rule 194.2(i).
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Defendant purported to withhold his own recorded
statement under the work product privilege®”
Paintiffs then moved to compel production of the
statement. Thetria court denied the motion,
ordering that plaintiffs were not entitled to obtain
“the witness statements of Defendant, related to
this case, asthey are not discoverable.” Inre
Jimenez, 4 SW.2d at 894. Plaintiffs sought
mandamus.

Neither party disputed that the new discovery
rules governed the dispute or that the statement in
guestion was a witness statement under the
definition in Rule 192.3(h). 1d. at 895 & n.2.
Paintiffs argued that the trial court abused its
discretion because (1) Rules 192.3(h) and 194.2(i)
make witness statements discoverable, regardless
when made; (2) witness statements are expressly
exempted from the work product privilege under
Rule 192.5(c); and (3) under Rule 194.5, no
objection or work product assertion is permitted
against arequest for disclosure. 1d. at 895.
Defendant responded that his statement, made to
his insurance carrier, was work product, was
made in anticipation of litigation, and was not
discoverable. Herdlied in part on comment 9 to
Rule 192, which, again, provides:

Elimination of the “witness statement”
exemption does not render al witness
statements automeatically discoverable
but subjects them to the same rules
concerning the scope of discovery and
privileges applicable to other documents
and things.

Defendant argued that because witness
statements were “subject|[] . . . to the same rules
concerning the scope of discovery and privileges
applicable to other documents and things,” they
were protected by the work product privilege and
that, therefore, comment 9 effectively trumped the
exception for witness statements under Rule
192.5. Id.

The court of appeals conditionally granted
mandamus. It observed that, as plaintiffs argued,
witness statements are expressly exempted from
the work product privilege under Rule 192.5(c).

8See Rule 193.3(a).

Id. a 896. The court then rejected defendant’s
argument concerning comment 9:

In circumstances like these, when the
only privilege asserted is “work product”
and when rule 192.5(c) plainly states that
awitness statement, even if madein
anticipation of litigation, is not work
product protected from discovery, the
Court rgjects [defendant’s| arguments.

Id.

B. Discovery Concerning Bias of
Experts

In re Doctors Hospital of Laredo, 2
S.W.2d 504 (Tex. App. — San Antonio
1999, orig. proceeding)

Rule 192.3, the rule defining the scope or
permissible subject matter of discovery, entitles
parties to discovery concerning testifying experts
or “consulting plus’ experts including, among other
things, “any bias of the witness.” Tex. R. Civ. P.
192.3(g).28 No express entitlement to discovery of
an expert’s bias appeared in the former discovery
rules. In Inre Doctors Hospital of Laredo, 2
S.W.2d 504 (Tex. App. — San Antonio 1999, orig.
proceeding), the Fourth Court of Appeals
addressed whether this provision overruled or
superseded Russell v. Young, 452 SW.2d 434
(Tex. 1970), which held that income tax schedules
and calendars of nonparty witnesses generdly are
not discoverable to show bias.

The dispute arose in the context of a medical
malpractice action. After Doctors Hospital
designated Dr. Herbert Grossman as a testifying
expert, plaintiffs Enedelia and Humberto Martinez
noticed the doctor’s deposition and subpoenaed his
income tax schedules and personal caendar.®®

#See also Tex. R. Civ. P. 192.7(c) &
(d).

®The Martinezes also sought the
deposition and income tax records of a second
defense expert, Dr. John Seals, which the trial
court ordered produced. The court of appeals
held that the trial court abused its discretion
because the Hospital had de-designated Dr. Seals
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The hospital moved to quash. Relying on Rule
192.3(e)(5), the Martinezes argued that they were
entitled to the documents to show Dr. Grossman's
bias. Thetria court ordered the documents
produced.

A majority of the Fourth Court of Appeals —
Green and Angdlini, JJ. — held that Rule
192.3(e)(5) did not overrule Russell v. Young and
that the trial court abused its discretion. The
majority observed that evidence of awitness' bias
has long been relevant, admissible, and
discoverable, dthough books and financial records
of a nonparty witness— due in part to privacy
concerns — have, under Russell, generally been
held not to be discoverable to show bias. 1d. at
506. It then reasoned: “We have found no
historica commentary that would suggest that the
rule drafters intended to overrule Russell and its
progeny. The mgority concluded: “We therefore
read the rule to permit discovery of bias evidence,
other than the personal financia records and
appointment books of nonparty witnesses.” |d. at
506-07.

Chief Justice Hardberger concurred in the
ruling but disputed whether it was necessary for
the mgjority to address the discoverability of Dr.
Grossman’ s personal financial records. He would
have found that the trial court abused its discretion
by failing to consider whether the information was
available from alessintrusive source. Id. at 507-
08 (Hardberger, C.J., concurring). Hardberger
also expressed reservations that the magjority
“could be incorrect” about Rule 192.3, pointing out
that one commentator had suggested that Rule
192.3 “probably may” overrule Russell. Id.
(quoting MicHoL O’ CONNOR, ET. AL.,

O CONNOR’'STEXASRULESCIVIL TRIALS 309
(1999)).

C. Proving Up Objectionsand
Privileges, In General

1. InreUnion Pacific Resources
Co., Sw.z2d__ ,43Tex.
S.Ct. J. 145 (Tex. Dec. 2, 1999)
(orig. proceeding) (not yet
released for publication).

from a testifying to consulting expert. Id.

In this case, the Texas Supreme Court
addresses whether a party objecting to discovery
on the basis of relevance must adduce evidence to
support its objection. Union Pecific sued
Continental, its excess insurer, for defense costs
and payments Union Peacific made on liability
clams arising from a Corpus Christi refinery that it
formerly owned. Continental served discovery
requesting information pertaining to Union
Pecific’'s settlement of separate litigation with
other insurers over a California waste disposal
site. Continental claimed that the information was
within the scope of discovery because it might
include releases from the California litigation that
extend to the Corpus Chrigti claims and could
show that the California settlements had already
compensated Union Pacific for its claims against
Continental. Union Pacific objected on the basis
that the requested discovery was not relevant® to
the Corpus Christi coverage dispute and
Continental moved to compel. Neither side
produced evidence in the hearing, nor did either
side tender the agreements to the trial court for an
in camerareview.

Thetrid court ordered Union Pacific to
produce the California settlement agreements with
the dollar amounts of the settlements redacted.
Continental again moved to compel, arguing that
the dollar amounts were relevant. The tria court
denied Continental’ s motion and Continental
sought mandamus. The Tenth Court of Appeals
conditionaly granted relief, holding that the tria
court abused its discretion by not ordering full
disclosure where Union Pacific had not offered
evidence that the requested information was
irrelevant. 990 SW.2d 941, 944 (Tex. App. —
Waco 1999, orig. proceeding).

Didtinguishing earlier casesin which it
required evidence to prove privileges or
exemptions from discovery® the Supreme Court
held that the court of appeals abused its discretion

%See Rule 192.3(g) (permitting discovery
of “the existence and contents of any relevant
portions of a settlement agreement”).

%(Citing Peeples v. Honorable Fourth
Supreme Judicial District, 701 S.W.2d 635 (Tex.
1985), and Weisel Enter, Inc. v. Curry, 718
S.W.2d 56 (Tex. 1986) (per curiam)).
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because no evidence was necessary for the tria
court to determine the discoverability of the
Cadlifornia settlement agreements.

Indeed, it is not clear what evidence
could have been produced on the issue.
The question was simply whether the
settlement dollar amounts are pertinent
to the issues in the current litigation.
Continental’ s sole argument was that the
information concerning Union Pecific's
internal alocation and budgeting of
settlement proceeds from the California
litigation might show that it considered
some of the funds attributable to the
Corpus Chridti litigation. The district
court could determine without hearing
evidence that the purpose for payment of
the settlement proceeds was determined
by the terms of the agreements, which
had aready been produced for
Continental, and not by Union Pecific’'s
internal bookkeeping.

The Court opined that Rule 193.4, which governs
hearings concerning written discovery,
contemplated such a practice.

Neither Peeples nor Weisel requires
evidence in support of an assertion
relating to discovery when evidence is
unnecessary to decide the matter. We
made this clear in Former Rule 166b(4)
of the Texas Rules of Civil Procedure,
which required that “a party seeking to
exclude any matter from discovery on
the basis of an exemption or immunity
from discovery . . . shal produce any
evidence necessary to support such
clam.” The same provision has been
carried over into current Rule 193.4(a),
which states: “The party making the
objection or asserting the privilege must
present an evidence necessary to
support the objection or privilege. Asthe
rule recognizes, evidence may not
aways be necessary to support aclam
of protection from discovery.

2. InreMonsanto Co., 998 SW.2d
917 (Tex. App. — Waco 1999,
orig. proceeding).

This mandamus proceeding, which arose out
of asuit by farming concerns against a seed
manufacturer, illustrates the gpplication of the
new “subject matter” attorney-client privilege®?
the new work product privilege of Rule 192.5, and
the new procedures for asserting privileges under
Rule 193.3. The parties agreed that these new
rules were applicable. In re Monsanto, 998
S\W.2d a 924.93

Monsanto had claimed either or both the
attorney-client and work product privileges as to
severa hundred documents by following the
proceduresin Rule 193 — it served a withholding
statement; then, upon request, a privilege log; and
then sought to prove up the privileges by affidavits
at ahearing. Thetria court aso inspected the
documents in camera. The court of appeals noted
that, ironicaly, Monsanto was not required to
follow these procedures as to [m]any of the
documents claimed as privileged” because, in its
view, they fell within Rule 193.3(c)’s exception to
the withholding requirements for case-specific
attorney-client communications and attorney work
product.®* However, because Monsanto had
aready listed the documents in the privilege logs
and had provided proof, the court concluded that
“this exception has no applicability here,” id. at
924 & n.6, and proceeded to evaluate the privilege
claims under the general Rule 193 procedures.

Generally speaking, there are three parts to
In re Monsanto: (1) the court’s genera discussion
of the new subject matter attorney-client privilege,
new Rule 192.5 work product privilege, and Rule

%See Tex. R. Evid. 503(b).

%The court of appeals also noted that
Monsanto had invoked new Rule 193.3(d) to
reclaim two inadvertently produced documents,
and that plaintiffs had complied. The court,
however, ultimately held that Monsanto failed to
prove a privilege with respect to those documents
and ordered them produced. In re Monsanto, 998
S.W.2d at 921 n.2.

%Rule 193.3(c).
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193.3 procedures; (2) the court’s application of the
Rule 193.3 procedures; and (3) the court’s
gpplication of the attorney-client privilege and
work product in its review of the trid court’sin
camerainspection.

a. General Discussion.

The court first reviewed at length the subject
meatter atorney-client privilege, the new Rule
192.5 work product privilege, and the new
procedures of Rule 193. Among its other
observations:

C  The court characterized Rule 192.5 as
incorporating the former attorney-client
privilege and “party communication”
privileges, while deleting the “subsequent to
occurrence” and “particular . . . pending
suit” limitations. Id. at 923 n.3.

C  The court summarized the requirements of
Rule 193.3 as follows:

Relators had the burden to claim
the privilege(s) in a response or
separate document . . . . [Tex. R.
Civ. P.] 193.3(a). They had to
claim a specific privilege and
identify each document in such a
way as to allow the Plaintiffs to
assess the applicability of that
privilege and establish proof of the
privilege at the hearing. Id.
193.3(b).

Id. at 925.

C  Later, the court described the subject matter
test for attorney-client privilege as “very
broad” but not unlimited:

We recognize that it might be
argued that al communications
between corporate representatives
could be claimed as privileged on
the basis that “the legal department
can better represent us if we keep
them informed.” We reject that
assertion. We do not believe that it
is necessary for the legal
department to be advised of every

development out in the field, no
matter how minute.

Id. at 930. But the court acknowledged that
once litigation is anticipated, eventsin the
field might have more significance such that
the work product privilege could apply. 1d.

b. Application of Rule 193.3;
Privilege Logs.

The court then addressed whether Monsanto
had complied with the requirements of Rule 193 as
to four separate privilege logs of documents,
labeled “PR-RS,” “PR-DS,” “PR-INV,” and “PR-
AS” It first rejected an argument that Monsanto
had waived privileges as to certain of the
documents by referencing some of their contents
during the hearing. “Although Relator’s ora
description of the contents of the documents gave,
in some instances, more information than they had
listed on the corresponding privilege log, we do not
believe that the description was a significant part
of the privileged matter.” 1d. a 925-26 (citing
Tex. R. Bvid. 511).

The court also rejected an argument that the
affidavits were not properly before the court
because they were never formally offered into
evidence during the hearing. It dismissed this
assertion because “the record of the hearing
indisputably shows that the parties and the court
undisputably considered the affidavits. Although
formal admission into evidence would be better,
we have held under these circumstances no formal
offer into evidence is necessary.” 1d. a 926
(citing Osborne v. Johnson, 954 SW.2d 180, 186
(Tex. App. — Waco 1997, orig. proceeding).

The court next rgjected an assertion that the
affidavits were invalid because they were not
based on the persona knowledge of the affiants.
Firdt, the court pointed out, there was no ruling on
plaintiffs objections to the affidavits in the record.
Second, the court concluded that the affidavits did,
in fact, establish the personal knowledge of the
affiants. The court rejected the argument that
some of the affidavits predated the date of
privilege logs to which they referred. 1t reasoned
that “[i]t is the documents themselves, not the
privilege log listing the documents, which contain
the privileged material and about which the affiant
has personal knowledge. 1d. & n.11.
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The court then examined each of the
affidavits to determine if they proved the facts
supporting the claims of privilege asserted as to
each of the documents listed on the privilege log.
It determined that the affidavits of two Monsanto
attorneys, which recited the elements of the
attorney-client privilege and work product
privilege, and where these facts were not
controverted, made a prima facie case of
attorney-client privilege and ““core” work
product privilege as to the documents listed on
the PR-RS and PR-DS logs, respectively. 1d. at
927-29. However, it held that because the
affidavits submitted to prove the privileges
asserted as to the PR-INV and PR-AS logs
referenced only a few of the documents listed in
those logs, Monsanto failed to make a prima
facie showing of privilege as to the other
documents listed in those logs. 1d. at 928.

c. Application of Privileges; In
Camera Inspection.

Although stating that the results of the
hearing could have ended the trial court’s
inquiry, the court of appeals noted that “[t]he
rules . . . allowed Respondent to determine
whether an in-camera inspection of any or all of

the documents was necessary.” 1d. at 928-29. It

then reviewed the trial court’s in camera
inspection of the documents by exercising its
discretion to conduct its own in camera
inspection. When so doing, it sought to (1)
ascertain whether the documents matched their
descriptions in the privilege logs; (2) determine,
with respect to the PR-RS and PR-DS logs (for
which a prima facie showing of privilege was
made), whether any document so contradicted
the affidavits as to destroy the claim of privilege
as to that document; and (3) determine, with
respect to the documents listed in the PR-INV
and PR-AS logs (for which a prima facie

showing of privilege was not made), whether any

document, in conjunction with the other proof

presented,® established a privilege as to that
document. 1d.%

Asfor itsfirst inquiry, the court determined
that the privilege logs fairly described the
documents, thus complying with Rule 193.3(b).

Id. a 930. Turning to the second inquiry, the court
held that none of the documents listed in the PR-
DSlog so contradicted the supporting affidavits as
to destroy the claimed privileges, but that some of
the documents in the PR-RS log did. In particular,
it held that two documents showing recipients that

%The court observed that “[b]ecause
Relators adduced evidence in the form of
affidavits, we need not decide whether the
current rules still allow a claim of privilege to be
based only on the disputed information or
material itself. 1d. at 929 n.15 (citing Weisel
Enter., Inc. v. Curry, 718 S.W.2d 56, 58 (Tex.
1986) (orig. proceeding)).

%The court described the process by
which it conducted its in camera inspection:

The justices assembled in the
courtroom and examined the
disputed documents, one
document at a time, and
discussed those necessary to our
decision. We considered each
document, in light of the
affidavits, on our own. We did
not use information contained in
one document to “bootstrap™ a
privilege to another document.

In other words, one document to
which a privilege was established
or asserted was not considered as
evidence to establish a privilege
asserted to another document.
Additionally, we did not consider
any information listed on the
privilege logs as evidence. The
logs were not incorporated into
any affidavits and thus the
information contained in the logs
iS no more than an unproven
assertion like any other pleading.
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were not proven to be Monsanto “representatives
of the client” were not “ confidential
communications’ falling within the attorney-client
privilege. 1d. a 930-31.°" The court dso held
that three documents contained in the PR-RS
materias that were not listed on that group’slog
would be disclosed, as the issue of whether they
were privileged was not properly preserved. Id. at
931.%

Asfor the third inquiry, the court determined
that many of the documents on the PR-AS and
PR-INV logs that appeared to have been
circulated between and among Monsanto
employees and their lawyers were privileged
attorney-client communications or work product.
However, it determined that other documents on
those logs, which failed to show either or both that
the authors were Monsanto employees, lawyers or
representatives, or who the recipients were, did
not show that Monsanto was entitled to claim a
specific privilege as to those documents. The
court aso held that a memo to al employees on

% By contrast, while some of the
documents on the PR-DS log had an outside public
relations firm as a recipient, the court held that
these documents did not destroy the attorney-client
privilege where uncontroverted affidavit testimony
stated that the recipients were agents or
representatives of Monsanto. |d. The court
cautioned, however, that there might be
instances in which disclosure to an outside firm is
so unrelated to a privilege as to constitute
waiver. Id. at 931 n.21.

%The court also addressed the status of
certain reports in the PR-RS group written by
Monsanto attorneys with no designated recipient.
It characterized these reports as core work
product but noted that Monsanto asserted on the
privilege log only attorney-client privilege and
not work product as to these documents. The
court, however, ruled that these documents did
not destroy the privilege because (1) one of the
affidavits characterized the documents on the
PR-RS log as either “communications™ or work
product; and (2) Monsanto had argued that the
reports in question were “communicated” within
the meaning of Rule 503. Id.

the PR-AS log “exceeds the scope of the asserted
privilege” 1d.

Based on the foregoing analys's, the court of
appedls concluded that all but approximately 20 of
the documents at issue were established to be
privileged.®®

D. Application of New Supplementation
Rules

Rutledgev. Saner,  SW.2d _ , 1999
WL 1272944 (Tex. App. — Tyler Dec.
30, 1999, orig. proceeding) (not yet
released for publication)

Former Rule 166b.6 permitted late
supplementation only upon a showing of “good
cause.” Rule 193.6, on the other hand, permits late
supplementation upon a showing of either “good
cause” or lack of unfair surprise or unfair
prejudice. 1%

In Rutledge v. Saner, the Twelfth Court of
Appedls, gpplying Rule 193.6's more flexible
standard for late supplementation, held that the
trid court erred in refusing to dlow late
designation of afact witness.

Rutledge was a declaratory judgment action
arising out of a dispute between two adjacent
landowner over the use of aroad. Staner had
listed Joe Chaffin, Anderson County

®The court rejected a claim that the
privileged documents could be discovered
through the crime-fraud exception to the
attorney-client privilege. Plaintiffs offered as
proof an affidavit of one of their lawyers
purporting to show that Monsanto knowingly
made false statements when selling cotton seed to
s. The court concluded that the affidavit did not
establish that legal services were obtained to
commit or perpetuate fraud and failed to
establish a relationship between the documents
for which the privilege is asserted and the claim
of fraud. Id. at 934.

1Rule 193.6(a).
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Commissoner, as afact witness; however,
Rutledge did not list him.1%t At trid, Rutledge
attempted to call Chaffin but Staner objected. The
trial court sustained this objection, holding that
Rutledge had not shown good cause for late
supplementation. Rutledge then reurged that
Chaffin should be permitted to testify in light of
new Rule 193.6 because Staner, having himsdlf
designated Chaffin as a fact witness, could not
have been “unfairly surprised” or “unfairly
prejudiced” when Rutledge attempted to call him.
The tria court, however, again refused to let
Chaffin testify because it did not believe good
cause had been shown.

The Twelfth Court held, without elaboration,
that “the trial court erred when it refused to alow
the witness to testify under Tex. R. Civ. P.
193.6(8)(2).” However, it ultimately held that the
trial court’s failure to permit Chaffin to testify was
harmless error.

E. IssuesRelatingto Rule 202
Depositions

Valley Baptist Medical Center,  SW.2d
_ , 1999 WL 1001102 (Tex. App. —
Corpus Christi Nov. 4, 1999, orig.
proceeding) (not yet released for
publication)

New Rule 202 combines Former Rule 187,
which governed depositions to perpetuate
testimony, and Former Rule 737, the hill of
discovery, into asingle rule governing al pre-suit
depositions.**? Under Former Rule 187, orders
granting depositions to perpetuate testimony were
not independently appeal able because they were

A Ithough the opinion does not expressly
state, it seems implicit from the context that both
parties served discovery on each other requesting
identification of persons with knowledge of
relevant facts. But the opinion does not elaborate
as to whether these requests were interrogatories
or requests for disclosure.

02See Nathan L. Hecht & Robert H.
Pemberton, A Guide to the 1999 Texas Discovery
Rules Revisions (1998), at 17.

ancillary to an existing or anticipated suit.' But
orders granting bill of discovery depositions could
be appealable depending on the circumstancesin
which they were granted. Where a bill of
discovery was deemed ancillary to or essentialy
part of another suit, whether ongoing or
contemplated, the bill was held to be an
interlocutory discovery order and not
appeaable** But where the hill of discovery was
a separate suit having its sole object the obtaining
of the information requested, the order was
considered final for appeal .1

In Valley Baptist Medical Center, the
Corpus Christi Court of Appeals evaluated
whether an order granting a Rule 202 deposition
that purportedly had been sought to investigate a
clam was appedable. Plaintiff Esther Gonzaez
brought a petition for a Rule 202 deposition of
Valley Baptist Medical Center and Dr. Erwin
Mierisch. Gonzalez purported to seek the
depositions to investigate potentia clams — as
opposed to obtaining testimony for an anticipated
suit — against the unknown manufacturer of a
fetal extraction device used by Valley Baptist and
Dr. Mierisch in delivering Gonzalez' s son.
Gonzaez did not purport to anticipate a suit against
Valley Baptist or Dr. Mierisch or to desire to
investigate potential claims againgt them. But, in
her petition seeking the Rule 202 deposition, she
listed both as persons who may have interests
adverse to hersin any anticipated suit.1%¢

The tria court granted the petition, permitting
Gonzalez to depose both Dr. Mierisch and a
corporate representative of Valley Baptis.

Valley Baptist filed both a notice of apped and a
petition for mandamus in the court of appeds

18See, e.g., Office Employees Int’l Union
Local 227 v. Southwestern Drug Corp., 391
S.W.2d 404, 406-07 (Tex. 1965).

1See McDONALD TEXAS CiviL
PRACTICE § 12:6[c] (1992 & Supp. 1999).

105Gee id.

16See Rule 202.2(f)(1). This procedure
is required only if the petitioner anticipates a suit,
as opposed to merely desiring to investigate a
potential claim. Id.
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challenging the order on a number of grounds.
The court of appeals first stayed the depositions
pending resolution of the mandamus and then
denied the mandamus without opinion.
Subsequently, Valey Baptist sought mandamus
with the Texas Supreme Court, which denied relief
without written opinion.

After the Supreme Court denied mandamus,
the court of appeals again stayed the depositions.
Gonza ez subsequently filed amotion to dismissthe
till-pending apped for want of jurisdiction,
contending that the order authorizing the
depositions was interlocutory and not appedlable.
In Valley Baptist, the court of appeals agreed.
Applying prior case law addressing the
apped ability of bills of discovery, it reasoned:

Whether a bill of discovery proceeding is
ancillary to or essentidly a part of a
“primary” suit is not always clear.

When a subsequent action is filed against
the party from whom discovery was
ordered, clearly the pre-suit discovery
was ancillary to the suit. We believe
that direct appeal [from the order
granting the deposition to investigate
claimg] should be limited to Situations
where the discovery order sought is
clearly a separate action against a third

party.

In the instant case, Gonzalez seeks
discovery of information related to the
birth and delivery of the baby from the
hospital and doctor who performed the
delivery. Thereason isto investigate
claims for damages for injuries that
occurred during the delivery. We hold
that this pre-suit discovery proceeding is
incident and ancillary to a contemplated
suit againgt Valey Baptist and/or the
doctor. Accordingly, this court iswithout
jurisdiction to hear this appedl.

The court of appeals rejected the argument that
the order granting the depositions was a separate,
independent action because Gonzalez purported to
be investigating claims against only athird party —
the unnamed manufacturer of the fetal vacuum
extractor — and not claims against either of the

deponents.  In so doing, it looked beyond the
express assertions in the petition to what it viewed
as the substance of the claims and their practical
relationship to the underlying facts:

While Gonzaez only seeks information
related to the fetal vacuum system used
in delivering Michad Jr., the suit
contemplated is one to recover injuries
which occurred during the birth.
Gonzalez named the doctor and the
hospital in her petition as persons who
may have interests adverse to hersin
any anticipated suit. Even though
Gonzaez targets only the manufacturer
of the fetal extraction device, itis
difficult to imagine that the doctor who
performed the ddlivery and the hospital
where the delivery was performed would
not a so be contemplated defendantsin
such an action. If Gonzalez had stated
that this bill of discovery was intended to
seek information regarding the potential
liability of the hospital and doctor, rather
than the manufacturer of the medical
device, the law is clear that interlocutory
appeal would not be an available remedy
for an order granting discovery under
Rule 202. We see no meaningful
difference where the defendants from
whom discovery is sought are clearly
contemplated defendants in a subsequent
proceeding under the particular facts of
the case, regardless of the petitioner’s
express statements in the petition.

Id. a *3. The court of appeals additionally
observed that Rule 202 contained a number of
protections for the parties being deposed and that
mandamus was available to remedy any clear
abuses of discretion by the tria court.  For
example, the court of appeal's suggested, the tria
court might require the petitioner to post a bond to
cover the deponent’s costs “when it appears
possible that plaintiff has used the procedure for
improper purposes or to require plaintiff to bear
the risk of deposing an entirely innocent potential
defendant.” 1d. at *4.

The court of appeals concluded that the
normal protections against discovery abuse, such
as protective orders and motions to quash, were
“more appropriate” than direct apped. 1d. “In
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recognizing that the Rule 202 procedure generaly
benefits potential defendants overal by alowing
plaintiffs to weed out unmeritorious claims through
discovery without having to file suit, we find that
the dight risk of harm that may occur is properly
borne by defendants for situations where a bill was
improvidently granted by the trid court but the
circumstances of its granting are not egregious
enough to warrant mandamus relief and where a
later suit does not follow.”  Id.

F. Reserved for Expansion
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